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TO  THE 
MEMORY  OF  MY  FATHER 

JAMES  ABNEY  HOGG 

THIS  WORK  IS  TENDERLY  DEDICATED 

BY 

THE   AUTHOR 


i>REFACE  TO  SECOND  EDITION 


Since  the  publication  of  the  first  edition  of  this  work,  such 
changes  and  modifications  of  the  statutes  of  West  Virginia  have 
been  made  and  so  many  decisions  of  the  court'  of  last  resort 
rendered,  construing  the  statutes  of  this  state  relating  to  many 
portions  of  the  subjects  treated  therein,  that  a  new  edition  has  been 
deemed  advisable.  Accordingly,  a  new  edition  has  been  prepared 
in  which  it  became  necessary  to  re-write  a  great  deal  of  the  matter 
appearing  in  the  first  edition,  and  there  has  been  added  to  the  second 
a  large  number  of  new  statutes  as  well  as  amendments  made  in 
the  old,  relating  to  the  jurisdiction  of  justices  of  the  peace  and 
some  other  subjects  appearing  in  the  work. 

In  preparing  this  new  edition,  the  author  has  inserted  for  the 
convenience  of  the  justice  and  those  who  have  business  in  his  court 
a  great  many  new  statutes,  as  well  as  the  amendments  made  to  the 
former  laws;  also  the  principles  decided  by  the  courts  of  the  state 
applying  to  procedure  in  justices'  courts,  thus  bringing  the  work 
up  to  date,  and  adding  a  large  number  of  new  forms,  thereby 
greatly  enlarging  the  work  and  making  it  more  comprehensive  and 
probably  more  practical  and  useful. 

The  difficulties  attending  the  preparation  and  even  the  revision 
and  enlarging  of  a  treatise  of  this  character  have  been  fully  appre- 
ciated by  the  author  and  it  has  been  his  endeavor  to  make  the  work 
one  of  more  practical  utility,  not  only  for  the  justices  of  the  peace, 
but  for  all  others  having  business  in  his  court  and  along  other  lines 
indicated  by  the  character  of  the  treatise. 

The  Author. 
Point  Pleasant,  IV.  Va.,  October  20,  1919. 
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PREFACE  TO  FIRST  EDITION 


The  extent  of  the  jurisdiction  of  a  justice  of  the  peace  in  West 
Virginia,  and  the  volume  ei  business  transacted  before  him,  have 
created  a  demand  for  a  work  thoroughly  treating  of  the  practice  in 
his  court,  accompanied  with  proper  forms.  The  present  work  is 
designed  to  meet  the  wants  of  the  justice,  and  those  having  business 
in  his  court,  in  matters  of  which  he  usually  takes  cognizance.  The 
specific  matters  of  which  he  may  take  jurisdiction  are  set  out  in 
the  text,  as  well  as  how  this  jurisdiction  may  be  exercised,  and  the 
limits  thereof.  The  treatise  is  intended  to  meet  not  only  the  needs 
arising  upon  the  trial  of  causes  before  the  justice,  but  those  incident 
to  proceedings  in  lunacy,  bastardy  and  before  coroners,  and  for  the 
commitment  of  boys  to  the  Reform  School  and  girls  to  the  Indus- 
trial Home,  and  the  various  other  matters  pertaining  to  the  powers 
and  duties  of  a  justice. 

The  work  will  be  of  practical  use  in  the  draft  of  orders,  notices 
and  other  like  matters,  by  means  of  the  numerous  forms  which  it 
contains.  It  is  believed  that  the  forms  of  warrants  of  arrest  found 
in  this  work,  primarily  designed  for  use  by  the  justice,  will  be  of 
practical  aid  in  the  draft  of  indictments,  as  these  forms  contain  all 
the  essential  averments  required  in  indictments  for  the  various 
offenses  to  which  they  relate.  These  forms  were  prepared  with 
this  end  in  view.  It  seemed  advisable,  upon  first  impression,  to 
set  out  in  notes  the  statutes  to  which  the  different  forms  of  warrants 
for  arrest  relate,  but  further  consideration  showed  that  this  could 
be  obviated  by  means  of  references  to  the  chapters  and  sections  of 
the  statute  to  which  these  forms  are  adapted. 

It  has  been  the  endeavor  of  the  author  to  present  a  practical 
view  of  the  law  governing  the  exercise  of  the  powers  and  duties 
of  the  justice,  both  in  his  own  court  and  upon  review  on  appeal  to 
the  circuit  court.  How  far  he  has  succeeded  in '  this  will  be 
determined  by  the  judgment  of  a  generous  profession. 

The  Author. 
Morgantown,  W.  Va,,  October  10,  1908. 
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HOGG'S  TREATISE  and  FORMS 


CHAPTER  I. 

THE  OFFICE  OF  JUSTICE  OF  THE  PEACE. 

S    1.  Definition. 

2.  Meaning  of  the  word  justice. 

3.  The  origin  of  the  office  of  justice  of  the  peace. 

4.  Election    and   tenure .  of  office. 

5.  The  number  of  justices  to  each  county. 

6.  Beducing  the  number   of   magisterial  districts  to  a  county   does  not 

deprive  any  justice  of  his  office. 

7.  Bond  to  be  given  by  a  justice  and  the  penalty  and  condition  thereof, 

to  whom  payable,  and  the  liability  thereon. 

8.  Where  bond  of  justice  to  be  filed. 

9.  Oath  of  office — Before  whom  and  timo  within  which  to  be  taken. 

10.  Penalty  for  failure  to  take  oath  of  office. 

11.  Certification  and  recordation  of  oath  of  office. 

12.  Failure  to  quali/y  vacates  the  office. 

13.  Vacancy  in  office  of  justice — How  filled. 

14.  Eligibility  of  a  juRtice  to  other  offices. 

15.  Indictment  of  justice  for  official  misconduct — Character  of  misconduct 

authorizing  indictment. 

16.  Bemoval  from  office  of  justice — Grounds  therefor. 

17.  Charges   of    removal — ^How   made — Proceedings   thereon    and    the   trial 

thereof. 
•   18.  Neglect  of  official  duty   to   be   reported  by   state   tax   commissioner — 

Forfeiture— Removal  from  office. 

• 

§  It  Definition. — A  justice  of  the  peace  is  a  judicial  officer  of 
special  and  limited  jurisdiction,  both  in  civil  and  criminal  matters, 
and  possessing  also  such  powers  of  a  ministerial  character  as  have 
been  by  law  expressly  conferred  upon  him.* 

1  Smith  V.  Moore,  38  Conn.  105,  109;       262,  263;   Segates  v.  Lingo,  8  Houst. 
Scott  V.  Spiegel,  07  Conn.  349,  35  Atl.       (Del.)    154,  32  Atl.  80,  81;   Vogel  v. 
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§  2.  Meaning  of  the  word  justice. — It  is  provided  by  law,  that 
in  the  construction  of  statutes,  unless  a  different  intent  on  the  part 
of  the  legislature  be  apparent  from  the  context,  the  word  "justice" 
will  be  taken  to  be  equivalent  to  the  words  "justice  of  the  peace."  ^ 

§  3.  The  origin  of  the  office  of  justice  of  the  peace  is  found  in 
the  conservators  of  the  peace,*  who  were  common-law  officers 
elected  by  the  people.*  It  was  their  duty  to  prevent  and  arrest  for 
breaches  of  the  peace  committed  in  their  presence,  but  not  to  arraign 
and  try  the  offender.*^ 

It  is  said  that  justices  of  the  peace  were  known  to  the  common 
law  of  England  for  a  century  and  a  half  before  the  discovery  of 
America,  but  originally  exercising  no  judicial  function.' 

In  People  v.  Mann,'*  cited  in  the  footnote,  the  court  in  its  opinion 
says  that  they  were  first  invested  with  judicial  powers  by  the  statute 


State,  107  Ind.  3T4,  8  N.  E.  1«4 ;  Mc- 
Gregor V.  Balch,  14  Vt.  428,  »9  Am, 
Dec.  231;  Packet  Co.  v.  Bellville,  55 
W.  Va.  560,  564,  47  S.  E.  301. 

Illustrations  of  ministerial  acts. 
The  entry  of  judgment  in  his  docket 
after  its  rendition  by  the  justice, 
Packet  Co.  v.  BelKille,  55  W.  Va.  560, 
564,  47  S.  E.  301;  so  it  is  held  that 
a  justice  of  the  peace,  "in  approving 
or  in  refusing  to  approve  an  appeal 
bond  in  a  case  tried  and  decided  by 
him,  does  not  act  judicially,  although 
he  does,  indeed,  exercise  his  discretion 
in  performing  the  act;  but  it  is  the 
same  discretion,  exercised  by  every 
ministerial  officer  who  takes  bail.  The 
taking  of  security  in  such  cases  by  a 
justice  of  the  peace  is  rather  a  minis- 
terial than  a  judicial  act;  and  if  he 
has  acted  corruptly  or  maliciously  in 
it,  an  action  lies."  Legates  v.  Lingo, 
supra,  citing  Tompkins  v.  Sands,  8 
Wend,  (N.  Y.)  4«2;  Harmon  v.  Tap- 
penden,  1  East  (Eng.)   555. 

2  Code,  W.  Va.,  1913,  ch.  13,  sec.  17, 
serial  sec.  346,  cl.  7. 

In  State  v.  Jamison,  100  Iowa  342, 
69  N.  W.  529,  530,  the  court  in  its 
opinion  said:  "The  word  'justice'  is 
not  a  general  term,  applicable  alike 
to  all  courts  having  jurisdiction  of 


minor  offenses.  It  is  used  throughout 
the  statute  as  applicable  to  justices 
of  the  peace,  and  not  to  mayors  or 
judges  of  police  courts  or  other 
officers."    See  also  post,  §  729. 

3  White,  Outlines  of  Legal  History, 
99. 

♦  Howell  V.  Wisor,  74  W.  Va.  589, 
592,  82  S.  E.  503. 

5  Howell  V.  Wisor,  supra. 

0  People  V.  Mann,  97  N.  Y.  530,  49 
Am.  Rep.  556;  Weikel  v.  Cate,  58  Md. 
105,  110. 

«« Quoting  from  the  opinion  in  this 
case,  "it  is  important  to  notice  that 
the  judicial  function  exercised  by  jus- 
tices of  the  peace  was  a  graft  upon 
their  original  authority,  and  that  the 
enlargement  of  their  powers  has  not 
been  in  this  direction  alone,  but  that 
by  gradual  accretion  they  have  come 
to  constitute  a  most  important  factor 
in  the  corporate  administrative  life 
of  towns  and  counties.  The  gradual 
growth  of  their  powers  and  functions 
furnishes  a  good  illustration  of  the 
manner  in  which  institutions  grow  up 
and  adapt  themselves  to  the  changing 
conditions  and  demands  of  society, 
until  they  are  brought  to  subserve,  in 
the  most  effective  way,  the  public  in- 
terests." 
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34  Edw.  Ill,  which  gave  them  the  power  to  try  felonies,  but  only 
then  by  two  or  more  acting  together,  and  not  singly,  and  that  they 
thereby  acquired  the  more  honorable  appellation  of  justices,  and 
that  they  did  not  exercise  jurisdiction  in  civil  cases  in  England. 
The  court  further  states  that  the  office  of  justice  of  the  peace 
was  brought  here  by  the  English  colonists,  and  has  existed  here 
from  the  earliest  colonial  period. 

Quoting  from  the  opinion  in  this  case,  "it  is  important  to  notice 
that  the  judicial  function  exercised  by  justices  of  the  peace  was 
a  graft  upon  their  original  authority,  and  that  the  enlargement 
of  their  powers  has  not  been  in  this  direction  alone,  but  that  by 
gradual  accretion  they  have  come  to  constitute  a  most  important 
factor  in  the  corporate  administrative  life  of  towns  and  counties. 
The  gradual  growth  of  their  powers  and  functions  furnishes  a 
good  illustration  of  the  manner  in  which  institutions  grow  up 
and  adapt  themselves  to  the  changing  conditions  and  demands  of 
society,  until  they  ar^  brought  to  subserve,  in  the  most  effective 
way,   the  public  interests." 

The  office  of  justice  of  the  peace  in  West  Virginia  is  provided 
for  by  the  organic  law  of  the  state,^  and  is  thereby  made  an 
essential  part  of  its  judicial  system.  Justices  are  subordinate  mag- 
istrates clothed  with  important  functions  and  powers,  in  the  due 
exercise  of  which  every  citizen  is  interested,  and  the  purpose  of 
the  creation  of  the  office  of  justice  of  the  peace  is  to  afford  a 
convenient  tribunal  for  the  people  in  the  settlement  of  contro- 
versies involving  property  rights  and  the  redress  of  wrongs,  within 
certain  prescribed  limits,  and  to  promptly  and  summarily  punish 
many  of  the  smaller  offenses  which  disturb  the  peace  and  good 
order  of  a  community. 

§  4.  Election  and  tenure  of  office. — ^The  constitution  of  West 
Virginia  provides  that  justices  of  the  peace  shall  be  elected,®  and 
hold  the  office  for  the  term  of  four  years,  unless  sooner  removed 
in  the  manner  prescribed  by  law;"  and  the  term  begins  on  the 
first  day  of  January  next  after  their  election.*® 

§  5.  The  number  of  justices  to  each  county. — By  constitutional 
provision,  "Each  county  shall  be  laid  off  into  districts,  not  less 


7  Const.,  Art.  8,  sec.  27. 

8  Gonst.,  Art.  8,  see.  27. 
"•  Idem, 


10  Code,  W.   Va.,   1913,  ch.  7,   seo; 
1,  serial  sec.  214. 
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than  three  nor  more  than  ten  in  number,  and  as  nearly  equal  as 
may  be  in  territory  and  population.  There  shall  be  elected  in 
each  district  containing  a  population  not  exceeding  twelve  hundred, 
one  justice  of  the  peace,  and  if  the  population  exceeds  that  num- 
ber, two  such  justices  shall  be  elected  therein."**  And  it  is 
further  in  the  constitution  prescribed,  that  "the  districts  as  they 
now  exist  shall  remain  till  changed  by  the  county  court." " 

§  6.  Reducing  the  number  of  magisterial  districts  in  a  county 
does  not  deprive  any  justice  of  his  office. — It  is  provided  by 
statute  that  "the  county  court  may,  from  time  to  time,  increase 
or  diminish  the  number  of  such  districts,  and  change  the  boundary 
lines  thereof  as  necessity  may  require,  in  order  to  conform  the 
same  to  the  provisions  of  the  constitution  of  the  state."  *' 

But  the  law  also  provides  "that  in  any  county  in  which  the 
county  court  has  changed  the  districts  so  as  to  reduce  the  number 
of  such  districts,  the  justices  who  were  in  office  at  the  time  said 
change  was  made,  shall  continue  in  office,  for  the  term  for  which 
they  were  elected,  as  justices  of  the  district  in  which  they  respec- 
tively resided  after  said  change  of  districts  went  into  pffect,  and 
their  official  acts  shall  be  as  valid  and  binding  as  if  said  change 
had  not  been  made;  and  the  official  acts  of  any  such  justices 
done  before  this  act  takes  effect  are  hereby  declared  legal  and 
valid."  " 

§  7.  Bond  to  be  given  by  a  justice  and  the  penalty  and  con- 
dition thereof,  to  whom  payable,  and  the  liability  thereon. — ^The 
law  prescribes  that  every  justice  of  the  peace  shall  give  bond  with 
good  security,  to  be  approved  by  the  county  court^  or  other 
tribunal  established  in  lieu  thereof,  in  the  county  in  which  such 
justice  is  to  act,  in  the  penalty  of  not  less  than  two  thousand 
nor  more  than  five  thousand  dollars,*"  payable  to  the  state  of 
West  Virginia,**  and  with  conditions  for  the  faithful  discharge 
by  him  of  the  duties  of  his  office  and  for  accounting  for  and 
paying  over,  as  required  by  law,  all  money  which  may  come  to 

11  Const.,  W.  Va.,  Art.  9,  sec.  27.  i^Code,  W.  Va.,  1913,  di.  10,  sec  14, 

*     12  Idem.  serial  sec.  2^4. 

18  Code,  W.  Va.,  19'1»,  ch.  3,  sec.  4,  i«Oode,  W.  Va.,  1918,  oh.  10,  sec.  1, 

serial  sec.  19.  serial  sec.  251. 

"Code,  W.  Va.,   1M3,  ch.  »,  sec 
4(» — ^I,  serial  sec.  20. 
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his  hands  by  virtue  of  his  office.  "And  the  liability  of  the  said 
officer  and  his  securities  under  said  bond  shall  extend  as  well 
to  all  moneys  received  by  him  by  virtue  of  his  office  under  the 
laws  in  force  at  the  time  of  the  execution  thereof,  as  to  all 
moneys  which  shall  come  .to  his  hands  by  virtue  of  his  said  office 
under  and  by  reason  of  any  law  passed  during  his  continuance  in 
office."  " 

§  8.  Where  bond  of  justice  to  be  filed.— The  bond  of  a  justice 
must  be  filed  in  the  office  of  the  clerk  of  the  county  court.*' 

§  9.  Oath  of  ofHce — ^Before  whom  and  time  within  which  to 
be  taken. — ^A  justice  of  the  peace,  before  proceeding  to  exercise 
the  authority  or  discharge  the  duties  of  his  office,  shall  make  oath 
or  affirmation  before  some  court  of  record,  or  any  person  author- 
ized to  administer  an  oath,  "that  he  will  support  the  constitution 
of  the  United  States  and  the  constitution  of  this  state,  and  that 
he  will  faithfully  discharge  the  duties  of  his  office  to  the  best  of 
his   skill  and  judgment."  *• 

This  official  oath  must  be  taken  within  sixty  days  after  the 
justice  has  been  duly  declared  elected  or  appointed,  or  if  at  the 
time   of  his   election   or   appointment,   he   was   absent   from   the 

county  or  district.     " for  which  he  has  been  chosen  or 

appointed,  within  sixty  days  after  he  has  been  notified  of  his 
election  or  appointment ;  or  if  no  t«rm  of  the  county  court  or  other 
tribunal  in  lieu  thereof  shall  be  held  within  sixty  days  after  the 
election  or  appointment  of  an  officer  required  by  law  to  give  bond 
and  qualify  before  such  court  or  tribunal  was  so  declared  elected, 
or  after  he  was  notified  of  his  said  election  or  appointment,  then 
at  the  first  term  of  such  court  or  other  tribunal  held  next  there- 
after.*' ^ 

§  10.  Pei|alty  for  failure  to  take  oath  of  office. — It  is  provided 
by  statute,  and  Ifhis  law  applies  to  justices  of  the  peace,  that 
*'if  any  person  elected,  except  as  a  member  of  the  legislature, 
or  appointed  to  any  official  public  trust,  civil  or  military,  exercise 

IT  Code,  W.  Va.,  1913,  <*.  10,  eec.  6,  i«  Code,  W.  Va.,  1M3,  ch.  9,  sees.  1, 

serial  aee.  256.  3,  serial  sees.  244,  246. 

18  Code,  W.  Va.,  19>1S,  clu  10»  see.  16,  20  Code,  W.  Va.,  1913,  ch.  9,  see.  6, 
serial  sec.  266.  serial  sec.  249.    Idem,  eh.  10,  sec  ?» 

'  serial  sec.  257. 
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any  authority,  or  enter  upon  the  discharge  of  any  duty  pertaining 
thereto  before  taking  the  proper  oath  he  shall  forfeit  not  less  than 
fifty  dollars  nor  more  than  one  thousand  dollars."  ** 

§  11.  Certification  and  recordation  of  oath  of  office. — ^The 
official  oath  required  by  law  to  be  taken  by  statute  "shall  be  certi- 
fied by  the  person  who  administers  the  same,  as  by  the  order  of 
the  court  if  taken  in  court"  *  *  *  and  "shall  be  delivered  to 
and  recorded  by  the  clerk  of  the  county  court  or  delivered  to  and 
recorded  by  the  clerk  of  the  court  exercising  judicial  powers, 
which  may  have  been  or  be  hereafter  substituted  for  a  county 
court,  unless  such  officer  take  the  oath  in  open  court,  before  the 
county  court  or  such  substituted  court,  in  which  case  an  order 
shall  be  entered  in  such  court  with  the  other  orders  of  the  court."  " 

When  a  justice  is  found  acting  in  his  official  capacity,  it  will  be 
presumed  that  he  has  taken  the  requisite  oath.^' 

§  12.  Failure  to  quaUfy  vacates  the  office. — ^The  statute 
•expressly  provides  that  "if  any  person  elected  or  appointed  to  an 
office  fail  to  qualify  within  the  time  prescribed  by  law,  the  office 
shall  be  deemed  vacant."  " 

The  fact  that  a  circuit  court  makes  an  illegal  and  unauthorized 
order  enjoining  a  person  from  qualifying,  does  not  excuse  from 
qualifying  or  prevent  a  vacancy  in  the  office.^ 

But  a  failure  to  qualify  owing  to  the  wrongful  refusal  of  the 
proper  authority  to  accept  and  approve  an  official  bond  duly  ten- 
dered, can  not  affect  the  title  to  office,  as  it  results  from  a  cause 
over  which  the  officer  has  no  control.** 

§  13.  Vacancy  in  office  of  justice — How  filled. — It  is  provided 
by  the  constitution  that  vacancies  in  the  office  of  justice  of  the 
peace  shall  be  filled  by  the  county  court  of  the  county  until  the 
next  general  election,*^  at  which  election  every  such  vacancy  shall 


21  Code,  W.  Va.,  l«13,  ch.  9,  sec.  4,  24  Code,  W.  Va.,  lOaS,  ch.  10,  sec.  9, 
€erial  sec.  247.  serial  sec.  259. 

22  Code,  W.  Va.,  1913,  ch.  9,  sec.  5,  2b  Hebb  v.  County  Court,  4?8  W.  Va. 
serial  sec.  248.  279,  281,  27  S.  E.  G76.     See  Branham 

28  Em  Parte  Bollman  and  Ew  Parte  v.  Long,  78  Va.  352. 
Swartwout,  4  Cranch    (U.  S.)    75,  2  2e  Schmulbach  v.  Speidel,  50  W.  Va. 

Law.  Ed.  554.  553,  40  S.  E.  424. 

2T  Const.,  W.  Va.,  Art.  8,  sec.  80. 
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be  filled  by  a  vote  of  the  people,  for  the  unexpired  term,  of  which 
election  to  fill  such  vacancy,  a  notice  shall  be  given  by  order  of 
the  county  court,  and  published  as  prescribed  in  section  eight  of 
chapter  4  of  the  Code,  except  that  such  notice  in  case  of  an 
election  to  fill  a  vacancy  in  the  office  of  justice  or  constable, 
instead  of  being  published  in  a  newspaper,  may  in  the  discretion 
of  said  court,  be  posted  at  the  front  door  of  the  court  house  of 
the  county,  and  at  each  voting  place  in  the  district  wherein  such 


vacancy  occurs 


>»  28 


§  14.  Eligibility  of  a  justice  to  other  offices. — ^The  constitu- 
tion provides  that  justices  of  the  peace  shall  be  eligible  to  the 
legislature,^®  but  the  office  of  commissioner  of  the  county  court 
and  justice  of  the  peace  shall  be  incompatible.** 

The  acceptance  of  an  incompatible  office  ends  and  annuls  the 
right  of  the  party  to  the  former  office." 

§  15.  Indictment  of  justice  for  official  misconduct — Character 
of  misconduct  authorizing  indictment. — ^The  constitution  pro- 
vides that  a  justice  of  the  peace  shall  be  subjecf  to  indictment 
for  malfeasance,  misfeasance,  or  neglect  of  official  duty,  and  upon 
conviction  thereof,   his  office   shall  become   vacant.'* 

§  16.  Removal  from  office  of  justice — Groimds  therefor. — ^The 
statute  prescribes  that  any  county  or  district  officer,  which  ex  vi 


28  Code,  W.  Va.,  1913,  cli.  4,  sec.  9, 
serial  gee.  147;  see  also  sec.  7,  ch.  7, 
Code,  W.  Va.,   1^13,  serial  sec.  222. 

2«  Const.,  W.  Va.,  Art.  5,  sec.  1. 

30  Const.,  W.  Va.,  Art.  8,  sec.  30. 

ai  Building  &  Loan  Association  v. 
Sohn,  54  W.  Va.  101,  114;  46  S.  E. 
222. 

32  Const.,  W.  Va.,  Art.  9,  sec.  4. 

Malfetuance,  misfeasance  and  non- 
feoBomx  defined.  In  Bell  v.  Josselyn, 
(3  Gray,  300)  03  Am.  Dec.  at  p.  74>2, 
the  court  says:  "Non-feasance  is  the 
omission  of  an  act  which  a  person 
ought  to  do;  misfeasance  is  the  im- 
proper doing  of  an  act  which  a  person 
migfat  lawfully  do;  and  malfeasance 
is  the  doing  of  an  act  which  a  person 
ought  not  to  do  at  all."    2  Inst.  Cler. 


•  107;  2  Dane^fl  Abr.  482;  1  eh.  pi., 
6th  Am.  Ed.,  151;  1  Chit.  G.  P.  9. 
Illuetraiion  of  mdlfeaeatice.  In 
Wallace  v.  Commonwealth,  2  Va.  Cas. 
130,  "A  justice  of  the  peace,  who 
maliciously  and  falsely  issued  a  war- 
rant commanding  a  surveyor  of  a 
road  to  appear  before  him,  and  answer 
the  complaint  of  another  person  for 
not  keeping  the  road  in  repair,  and 
adjudged  him  to  pay  costs,  when  in 
fact  the  said  person  never  did  make 
the  complaint,  nor  direct  the  prosecu- 
tion, the  justice  himself  having  falsely 
used  the  name  of  such  person,  was 
decided  to  be  guilty  of  malfeasance  in 
office,  indicted,  fined  and  removed  from 
office.** 
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termini  includes  a  justice  of  the  peace,  may  be  removed  from 
office  for  official  misconduct,  incompetence,  habitual  drunkenness, 
adultery,  neglect  of  duty,  or  gross  immorality.**, 

§  17.  Charges  of  removal — How  made — ^Proceedings  thereon 
and  the  trial  thereof. — ^The  law  provides  that  the  removal  from 
office  "shall  be  made  by  the  circuit  court  of  the  county  wherein 
such  officer  resides.  The  charges  against  any  such  officer  shall 
be  reduced  to  writing  and  entered  of  record  by  the  court,  and  a 
summons  shall  thereupon  be  issued  by  the  clerk  of  such  court  con- 
taining a  copy  of  the  charges,  and  requiring  the  officer  named 
therein  to  appear  and  answer  the  same  on  a  day  to  be  named 
therein,  which  summons  may  be  served  in  the  same  manner  as  a 
summons  commencing  an  action  may  be  served,  and  the  service 
must  be  made  at  least  five  days  before  the  return  day  thereof. 
And  the  court  itself  shall,  without  a  jury,  hear  the  charges  and 
upon  satisfactory  proof  thereof  remove  any  such  officer  from 
the  discharge  of  the  duties  of  his  office,  and  place  the  records, 
papers  and  property  of  his  office  in  the  possession  of  some  other 
officer  or  person  for  safe  keeping  until  the  vacancy  is  filled."  ** 

§  18.  Neglect  of  official  duty  to  be  reported  by  state  tax.com- 
missioner — Forfeiture — Removal  from  office. — ^''The  state  tax 
commissioner  shall  communicate  to  the  circuit  court  and  to  the 
prosecuting  attorney  of  the  county,  any  instance  of  misconduct 
or  neglect  of  official  duty  on  the  part  of  any  assessor,  justice, 
prosecuting  attorney,  clerk  of  a  court,  sheriff  or  constable  of  such 
county,  and  any  evidence  thereof  (of)  which  he  may  be  cog- 
nizant; and  the  court  shall  investigate  the  same,  and  if  the 
charges  are  true,  such  assessor,  justice,  prosecuting  attorney,  clerk 
of  a  court,  sheriff  or  constable,  shall  forfeit  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars,  and  shall  be  removed 
from  office."** 

»3  Code,  W.  Va.,  1913,  ch.  7,  sec.  7,         84  ciode,  W.  Va.,  1913,  di.  7,  sea  7, 
serial  sec.  222,  and  annotations  at  pp.      serial  sec.  222. 

101,  102.  85  Code,  W.  Va.,  1913,  ch.  29,  sec.  19, 

serial  sec.  903. 


CHAPTER  la. 

JURISDICTION  AND  POWERS  OF  JUSTICES  OF  THE 

PEACE. 

I  18a.  Sources  of  jurisdiction. 
186.  Cases  in  which  a  justice  has  civil  jurisdiction. 

(a)   Recovery  of  money,  damages,  or  possession  of  property. 
{b)  Gases  involving  the  unlawful  detention  of  real  property. 

(c)  Actions  for  trespass  on  real  estate,  or  damages  thereto. 

(d)  Actions  on  bonds. 

(e)  Actions  on  bond  of  sergeant  of  city,  town,  or  village. 
(/)  Actions  for  the  collection  of  inheritance  taxes. 
ig)  Actions  for  the  collection  of  state  or  other  taxes. 
{h)  Actions  for  the  recovery  of  stock  subscriptions. 

(»)  Actions  for  the  recovery  of  money  received  on  stock  subscrip- 
tions and  for  failure  to  pay  any  installment  on  shares  of 
stock. 

(/)  Actions  to  recover  for  stock  subscriptions  after  notice  of  sale 
of  stock  for  failure  to  pay  installment. 

(k)  Actions  to  recover  for  any  stallion,  jack  or  bull. 

(I)  Actions  to  recover  forfeiture  for  failure  to  record  plat  of  sub- 
division of  any  tract  of  land. 

(*»)  Actions  to  recover  forfeiture  for  injury  to  government  build- 
ings. 

(n)  Actions  to  recover  treble  damages  for  injury  to  or  destruc- 
tion of  any  boom  or  pier. 

(o)  Actions  to  recover  expenses  by  persons  compelled  to  drive  logs 
or  lumber  into  a  boom. 

(p)  Actions  to  recover  fees  of  jailer  in  civil  cases. 

(g)  Actions  to  recover  money  paid  under  an  unlawful  tax  levy. 

(r)  Actions  to  recover  money  lost  at  gaming. 

(«)  Actions  to  collect  taxes  out  of  money  or  property  in  the  hands 
of  another. 
18c.  Cases  in  which  a  justice  has  civil  jurisdiction — continued. 

(a)  Jurisdiction  in  attachment  cases. 

{h)  What  necessary  to  co^er  jurisdiction   in  attachment  cases. 

(hh)   Summons  must  be  issued  and  served  or  attachment  levied. 

(c)  Bond  must  be  given  before  attachment  can  be  issued. 

{d)  Attachment  may  be  issued  in  action  on  contract,  or  to  re- 
cover damages  for  a  wrong,  and  whether  debt  due  or  not. 

(e)  Attachment  for  rent. 
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S  ISd.  Issuance  of  distress  warrant  for  rent. 
18^.  Right  of  owner  of  coal  land  to  enter  mine  of  coterminous  owner. 
18/.  Arrest  of  defendant  in  civil  actione. 
18^.  What  necessary  to  obtain  order  of  arrest. 
18A.  Jurisdiction  to  imprison  in  civil  oases. 

(a)   Imprisonment  at  time  of  rendition  of  judgment. 
{h)  Arrest  and  imprisonment  after  judgment  rendered. 
18i.  Recovery  of  damages  for  sheep  killed  by  dogs. 
18;    Recovery  of  money  from  public  road  official  which  he  fails  to  pay  over 

at  the  expiration  of  his  term  of  office. 
ISk,  Recovery  for  damages  wilfully  or  with  gross  negligence  done  to  the 

property  of  livery  stable  keepers. 
181.  Recovery  for  damages  to  property  of  livery  stable  keepers  by  careless 

driving  or  improper  conduct. 
18m.  Cases  in  which  a  justice  has  no  civil  jurisdiction, 
(a)   Cases  involving  damages. 
(&)   Cases  involving  title  to  real  estate, 
(c)   Cases  of  equitable  cognizance. 

{d)  Freight  charges — No  jurisdiction  to  determine  rate  of. 
ISft^  Jurisdiction  of  a  justice  of  the  peace  in  criminal  cases, 
(a)  Assault  and  battery. 
{i)  Trespass  to  personal  property, 
(o)   Disturbance  of  schools,  literary  societies,  etc. 
{d)  Adultery   and    fornication    and   other   offenses   in    which   the 
fine  does  not  exceed  ten  dollars,  or  the  imprisonment  ten 
days, 
(e)   Petit  larceny. 

(/)   Carrying  dangerous  or  deadly  weapons  about  the  person  with- 
out a  state  license  therefor. 
{g)  Violations  of  the  law  as  to  turnpikes  authorized  to  receive 

tolls. 
{h)  I — Violation  of  the  fish  and  game  law. 
(h)  II — Arrests  for  violations  of  the  fish  and  game  law  may  bo 

mad^  by  the  warden  and  his  deputies. 
{h)   III — ^Hunting  without  a  license. 

(k)  IV — Transfer,  alteration  or  sale  of  license  to  hunt  forbidden. 
{h)  V — Close  season  and  open  season.  . 
(h)  VI — Oame  animals  and  game  birds — What  are. 
(h)  VII — ^Unlawful  to  buy,  sell  or  have  in  one's  possession,  or  to 
transport    or    receive    for    transportation    certain    animals, 
birds  and  fish, 
(n)  VIII — Season  within  which  it  is  unlawful  to  catch,  kill  or 
injure  certain   animals  and  birds — ^Number  of  animals  or 
birds  that  may  be  killed  in  open  season. 
{h)  IX — ^Use  of  seine,  net,  etc.,  to  catch  certain  birds  forbidden. 
(h)  X — ^Unlawful  to  himt  or  fish  on  Sunday. 
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§  18fk  Jurisdiction  of  a  justice  of  the  peace  in  criminal  cases— <ontinaed^ 

{h)  XI — Unlawful  to  kill,  catch,  have  in  one's  possesaioii  or 
transport  certain  birds,  or  sell  or  have  in  one's  possession 
the  plumage,  skin  or  body  of  certain  birds. 

{h)  XII — ^Unlawful  to  take  or  destroy  birds  nests  or  hare  the 
same  in  one's  possessrion. 

{h)  Xni — ^Unlawful  for  common  carriers  to  transport  certain 
birds. 

(h)  XIV — Penalties  for  violating  the  fish  and  game  law  as  to  the 
provisions  thereof  hereinbefore  contained  under  {h)  XI, 
XII  and  XIII. 

{h)  XV — No  open  season  as  to  certain  birds — Unlawful  to  kill, 
catch  or  chase  such  birds  at  any  time. 

{h)  XVI — Unlawful  for  any  non-resident  of  this  state  or  corpora- 
tion to  catch  or  destroy  any  fish  without  a  license  so  to  do. 

x{h)  XVII — ^Unlawful  to  catch  or  destroy  fish  except  by  hook  and 
line,  or  to  catch  or  have  in  one's  possession  fish  of  a  certain 
size,  or  to  catch  or  destroy  certain  fish  at  certain  times  in 
the  year,  or  to  catch  or  destroy  fish  in  any  dam  or  pond 
without  the  consent  of  the  owner,  or  to  let  the  water  out 
of  the  same  with  the  intent  to  catch  or  destroy  the  fish 
therein,  and  trespassers  may  be  warned  from  lands  bor- 
dering on  pond. 

{h)  XVIII— ^Unlawful  to  build  or  maintain  any  dam  in  any  river, 
creek  or  watercourse,  which  shall  prevent  or  obstruct  the 
free  and  ea«y  passage  of  fish  up  and  down  such  river,  creek 
or  water  course. 

{h)  XIX — Unlawful  to  employ  persons  to  kill,  oatch  or  deliver 
certain  animals,  game  birds  or  fish,  or  to  sell  the  same. 

{h)  XX — ^Unlawful  to  hunt,  fish,  camp,  peel  trees,  cm  timber, 
build  fires,  etc.,  on  land  of  another  without  permission. 

(h)  XXI — Unlawful  to  shoot  across  public  road,  or  near  school- 
house,  or  on  lands  of  another  appurtenant  to  or  near  occupied 
dwelling. 

{h)  XXII — ^Reward  allowed  for  killing  certain  animals  and  preda- 
tory birds — Afiidavit  to  be  made  to  obtain  such  reward — 
Punishment  for  making  false  affidavit. 

{h)  XXIII — ^Unlawful  to  kill,  injure,  disturb  or  molest  any  game 
or  wild  birds  on  game  or  bird  sanctuaries  or  refuges. 

(♦)  I — ^Unlawful  to  trespass,  idle,  lounge  or  loiter  on  grounds  of 
state  institutions. 

{%)  n — ^Unlawful  to  purchase  or  accept  clothing  from  inmates  of 
state  institutions. 

(/)  Jurisdiction  of  the  offense  of  tjruelty  to  animals. 
(A;)  In  cases  of  profane  swearing. 

{I)  Violation  of  law  to  protect  hotel  or  boarding  house  keeper. 
{m)  Violation    of   law  requiring  husband   to  support   wife    and 
children. 
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f  18n.  Jurisdiction  of  n  justice  of  tHe  peace  in  criminal  cases-— continued. 

(n)  I — Violation  of  law  requiring  child  to  attend  public  school — 
Unlawful  for  person  having  child  between  ages  of  eight  and 
fifteen  years  under  his  control  not  to  have  it  attend  schooL 

(n)  II — Unlawful  to  induce  child  between  the  age  of  eight  and 
.  fifteen  years  not  to  attend  school,  or  to  harbor  or  employ 
such  child  unlawfully  absent  from  school. 

(n)  III — Unlawful  for  any  officer  or  teacher  to  fail  to  discharge 
any  duty  imposed  upon  him  under  the  school  law. 

(o)  Liability  of  owner  oi  dog  for  killing  sheep  and  how  such 
liability  may  be  enforced. 

(o)  I — Penalty  for  failure  to  kill  dog  tti«t  has  been  worrying  or 
killing  sheep. 

(p)  I — Violation  of  the  prohibition  law — Manufacture,  storage, 
sale,  gift  and  use  of  intoxicating  liquor — ^Unlawful  for  any 
person  to  manufacture  or  sell  or  keep,  store  or  expose 
for  sale  any  liquors  or  labsinthe  or  solicit  or  receive  orders 
for  the  same. 

(p)  II — The  provisions  of  the  statute  above  eet  forth  (p,  I)  do 
not  apply  in  certain  excepted  cases. 

(p)  III — Unlawful  for  any  person  to  keep  or  maintain  by  him- 
self or  associates  with  others  any  clubhouse  or  other  place 
in  which  any  liquor  is  received  or  kept  for  any  purpose. 

(p)  IV — Unlawful  to  keep  or  have  intoxicating  liquors  for'  per- 
sonal use,  or  to  use  or  permit  another  to  h&ve  or  use  the 
same  at  any  restaurant,  store,  office  building,  etc.,  or  give  the 
same  to  another,  except  that  a  person  may  have  or  give 
same  to  another  in  his  own  home. 

(P)  V — Unlawful  to  advertise  or  give  notice  of  liquors  for  sale. 

(p)  VI — All  houses  or  other  places  where  liquor  manufactured, 
stored  or  furnished  in  violation  of  law  are  deemed  nuisances, 
and  any  person  maintaining  same  is  guilty  of  a  misde- 
meanor. 

(p)  VII — Officers  and  employes  of  corporations  personally  liable 
'  for  violations  of  prohibition  law  by  their  corporations. 

(p)  VIII — ^Unlawful  to  give  liquor  to  minor  or  person  of  intem- 
perate habits. 

(p)  IX — Unlawful  to  bring  into  this  state,  during  any  period  of 
thirty  consecutive  days,  more  than  one  quart  of  intoxicating 
liquors,  or  for  any  cause  to  carry  for  any  passenger  as 
personal  baggage  more  than  one  quart  of  intoxicating 
liquors. 

(p)  X — Unlawful  for  any  person  to  receive  liquors  from  a  com- 
mon carrier. 

(p)  XI — Jurisdiction  of  a  justice  of  violations  of  the  prohibition 
law — Fines  and  penalties  to  be  imposed  by  him — Right  of 
certain  officer  to  elect  whether  the  justice  shall  try  the  case 
or  only  hold  a  preliminary  hearing. 


13  JURISDICTION  AND  POWERS  OF  JUSTICES  OF  THE  PEACE. 


§  18n.  Juriadiction  of  a  justice  of  the  peace  in  criminal  cases — continued. 

q)  Gruel  or  Inhunaan  treatment  of  apprentice  by  master  to  whom 
girl  from  industrial  home  is  bound  out  is  a  misdemeanor. 

[r)  Unlawful  to  remove  apprentice  out  of  the  county  where  she 
has  been  bound  by  the  board  of  control  having  in  charge  the 
industrial  home  for  girls. 

8)  Unlawful  to  sell  or  furnish  any  cigarette  or  cigarette  paper 
to  any  person  under  the  age  of  twenty-one  years. 

t)  Unlawful  for  any  person  under  twenty-one  years  of  age  to 
smoke,  or  have  about  his  person  any  cigarettes  or  cigarette 
papers. 

u)  Duties  of  constables  and  other  peace  officers  relating  to  the 
cigarette  law  and  punishment  for  violation  thereof. 

>)   Unlawful  to  smoke  any  cigarette. on  school  premises. 

[io)  Unlawful  for  any  person  but  a  registered  pharmacist  to  sell 
or  give  away  opium  in  any  form. 

»  Unlawful  to  enter  the  fixed  bounds  of  military  encampment 
without  leave. 

y)  Misbehavior  at  religious  meeting. 

[z)  Persons  suspected  of  fighting  a  duel  may  be  required  to  keep 
the  peace. 

aa)  Arrest  of  person  found  in  this  state  charged  with  crime  com- 
mitted in  any  other  state--Complaint  to  be  made  in  such 
case — Issuance  of  a  warrant  thereon. 

hh)  I — ^Violations  of  the  law  relating  to  insects  and  plant  dis- 
eases— Unlawful  for  anyone  knowingly  to  permit  insects 
or  plant  diseases  to  exist  on  his  premises. 

65)  II — Commissioner  of  agriculture  and  certain  other  officers 
may  enter  upon  public  or  private  premises  and  destroy  or 
treat  Insect  and  plant  diseases. 

66)  III — Unlawful  to  ship  or  deliver,  after  notice  not  to  do  so, 
any  nursery  stock  from  any  premises  on  which  are  found 
injurious  insect  or  plant  diseases. 

66)  IV — ^Unlawful  for  any  person  to  sell  or  give  away  any 
nursery  stock,  unless  he  has  procured  proper  certificate  of 
registration  from  the  commissioner  of  agriculture. 

66)  V — Unlawful  for  any  nurseryman  to  deliver  or  give  away 
nursery  stock  which  has  not  been  duly  inspected — Duty  of 
transportation  companies  bringing  nursery  stock  into  this 
stkte. 

66)  VI — ^Unlawful  to  misrepresent  or  conceal  character  or  quality 
of  nursery  stock. 

cc)  Unlawful  to  make,  issue  and  deliver  to  another  any  check 
or  draft  on  any  bank  without  funds  on  deposit  to  pay  the 
same. 

dd)  Appointment  of  peace  officers  at  state,  county  and  district 
fairs. 
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{ 18n.  Jurisdiction  of  a  justice  of  the  peace  in  criminal  cases— continued. 

ee)  Removed  of  property  out  of  county  to  prevent  the  same  from 
being  levied  on  by  execution,  or  secreting  the  same  to  de- 
fraud creditors,  unlawful  and  punishable  by  fine  and  im- 
prisonment. 

gg)  Unlawful  to  desecrate  the  flag  of  the  United  States  by  its 
use  for  advertising  purposes,  or  to  mutilate,  deface,  defile, 
trample  upon  or  cast  contempt  upon  said  flag. 

hh)  Unlawful  to  wear  hats  at  any  theater,  hall  or  opera  house 
which  may  obstruct  the  view  of  any  person. 

it)  Unlawful  to  jump  on  or  off  moving  car  or  train. 
[jj)  Unlawful  to  lobby  on  floor  of  either  house  of  the  legislature. 

kk)  Unlawful  for  any  person  except  members  of  the  army  and 
navy  of  the  United  States  or  national  guard  and  members 
of  military  associations,  to  wear  any  uniform  or  insignia 
used  to  designate  military  grade,  rank  or  office. 

II)  Unlawful  to  beach  or  tie  shanty  boat  on  real  estate  of  another 
without  permission. 

mm)  Larceny  of  i^iff,  boat  or  timber,  etc. 

[nn)  Unlawful  for  the  owner  of  any  apiary,  honey  or  appliance 
wherein  disease  exists,  to  sell,  barter,  give  away  or  remove 
the  same. 

00)  Unlawful  for  stock  to  run  at  large  on  a  public  road  or  high- 
way, enclosed  on  both  sides  by  a  lawful  fence,  and  do  any 
damage  to  another. 
[pp)  Unlawful  for  certain  animals  over  a  certain  age  to  run  at 
large. 

qq)  I — Offenses  against  the  road  law — ^Violation  of  the  regula- 
tions promulgated  by  the  state  road  commission. 

qq)  II — (Unlawful  for  district  road  patrolman  to  fail  to  perform 
duties  of  his  office. 

qq)  III — Constable  making  false  returns  as  to  delinquent  road 
tax  assessed  by  patrolman  shall  be  guilty  of  misdemeanor. 

qq)  IV — ^Unlawful  to  obstruct  public  road  in  process  of  const  ruc- 
tion or  repair. 

qq)  V — ^Unlawful  to  injure  or  destroy  any  sidewalk. 

qq)  VI — ^Unlawful  for  any  member  of  the  county  court  to  violate 
any  of  the  provisions  of  the  road  law. 

qq)  VII — Unlawful  for  any  person  to  open  bids  for  contract  work 
under  the  road  law. 

qq)  VIII — ^Unlawful  to  let  to  contract  the  construction  of  public 
road  to  any  unlawful  association  or  corporation,  or  persons 
engaged  in  a  combination  in  restraint  of  trade. 

qq)  IX — ^Unlawful  for  any  person  to  sell  or  offer  for  sale  any 
paint,  metal  culverts  or  other  supplies  for  use  in  the  con- 
struction of  any  road  or  bridge  without  a  oertifioate  of  its 
purity. 
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§  18n.  Jurisdiction  of  a  justice  of  the  peace  in  criminal  cases — continued.  - 

iqq)  X — ^Unlawful  to  obstruct  a  public  road  which  has  been 
elosed  for  repairs,  or  has  been  closed  ^Hiile  being  con- 
structed. 

(qq)  XI — ^Unlawful  for  clerk  to  issue  orders  in  excess  of  amount 
appropriated  for  the  particular  work,  nor  shall  road  engi- 
neer expend  money  or  issue  orders  of  such  amount,  nor  shall 
such  engineer  disoouni  any  claims  or  orders  authorized  for 
any  specific  work. 

{qq)  XII — ^Unlawful  for  any  person  sentenced  to  confinement  in 
county  jail  to  escape  while  working  on  public  road  after 
being  sentenced  so  to  work. 

iqq)  XIII — Unlawful  to  operate  a  motor  vehicle  on  any  public 
road  at  a  greater  rate  of  speed  than  thirty-five  miles  per 
hour,  nor  at  any  time  at  a  greater  rate  of  speed  than  will 
permit  of  absolute  control  of  such  vehicle. 

{qq)  XIV — ^Unlawful  for  any  person  to  drive  any  vehicle  upon 
public  road  or  street  when  intoxicated  or  under  the  in- 
fluence of  liquor,  drugs  or  narcotics. 

{qq)  XV — ^Unlawful  to  drive  any  motor  vehicle,  buggy  or  wagon 
in  any  city,  town  or  village  except  on  the  right  of  the 
center  of  the  street  or  alley,  and  unlawful  to  stop  except 
on  the  right  hand  side  of  such  street  or  alley. 

{qq)  XVI — ^Unlawful  to  race  any  vehicle  or  animal  upon  a  road  or 
street  or  place  any  wager  thereon  or  to  engage  in  the  busi- 
ness of  horse  trading  on  any  road  or  street. 

{qq)  XVII — ^Driver  or  operator  of  any  vehicle  upon  approaching 
any  person  walking,  riding,  leading  or  drivinjg  any  animal 
shall  sound  proper  signal  or  warning. 

{qq)  XVIII — In  case  of  collision  or  accident  parties  concerned 
must  stop  and  render  reasonable  and  necessary  assistance. 

{qq)  XIX — Every  motor  vehicle  shall  be  provided  with  adequate 
brakes,  horn  or  other  device  for  signaling,  and  from  thirty 
minutes  after  sunset  to  thirty  minutes  before  simrise  dis- 
play at  least  two  lighted  lamps,  one  on  the  front  and  one 
on  the  rear  of  such  vehicle. 

{qq)  XX — ^Unlawful  for  anyone  to  leave  any  vehicle  standing  on 
highway  unlocked,  or  to  climb  on  such  vehicle  without  the 
consent  of  the  owner,  or  to  throw  stones  or  other  missiles 
at  such  vehicle. 

{qq)  XXI — ^Unlawful  to  operate  upon  highway  any  vehicle  ex- 
ceeding ninety  inches  in  width,  unless  authorized  so  to  do 
in  the  manner  provided  by  law. 

{qq)  XXII — ^Unlawful  for  any  person  under  the  age  of  fourteen 
years  to  operate  motor  vehicle,  nor  can  any  person  act  as 
chauffeur  without  a  license. 

{qq)  XXIII — iManner  of  obtaining  license  to  act  as  chauffeur  of  a 
motor  vehicle,  and  penalty  for  violating  law  relating  to  the 
licensing  of  chauffeur. 
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§  18n.  Jnrisdiction  of  a  justice  of  the  peace  in  criminal  cases — continued. 

(qq)  XXIV — Unlawful  to  have  any  motor  vehicle  on  highway 
without  certificate  of  registration. 

(qq)  XXV — ^Unlawful  for  any  person  to  operate  a  motor  vehicle 
for  public  transportation  of  passengers  or  freight  for  hire 
without  a  peni>it  from  the  state  road  commission. 

{qq)  XXVI — Unlawful  to  evade  or  attempt  to  evade  the  payment 
of  toll  upon  any  road  for  which  a  charge  may  be  lawfully 
made. 

{qq)  XXVII — Owner  or  occupier  of  every  dam,  as  far  as  the  road 
passes  over  the  same,  shall  keep  such  dam  in  good  order, 
and  shall  prevent  such  dam  from  obstructing  the  road  by 
the  backing  of  water  thereby. 

iqq)  XXVIII — Duty  of  owner  or  occupant  of  land  situate  on  pub- 
lic road  to  remove  all  obstructions  placed  tl|ereon  by  himself 
or  by  his  consent. 

{qq)  XXIX — Duty  of  telephone  and  other  companies  to  remove 
poles  constituting  obstructions  to  use  of  land. 

{qq)  XXX — Owner   or   tenant   of   land    fronting  on   public   road 
shall  construct  and  keep  in  repair  all  approaches  to  and  from 
road. 
.    {qq)   XXXI— Unlawful  to  obstruct  any  walk  or  driveway  to  or 
upon  a  bridge. 

{qq)  XXXII — Unlawful  for  any  person  without  authority  from 
road  superintendent  to  remove  or  injure  any  milestone,  para- 
pets, etc.,  belonging  to  a  road,  or  to  turn  any  stream  of 
water  thereon  or  obstruct  a  road  or  drain  or  gutter  thereon. 

{qq)  XXXIII — What  are  obstructions  within  the  meaning  of  the 
road  law. 

{qq)  XXXIV — Unlawful  to  kill  a  tree  and  leave  it  standing  within 
fifty  feet  of  any  public  road,  or  to  wilfully  break  down  or 
destroy  any  bench  or  log  placed  across  a  stream  for  accomo- 
dation of  travelers,  or  obstruct  or  injure  any  ditch  made 
for  the  drainage  of  any  road. 

{qq)  XXXV — Unlawful  to  walk  or  drive  ov«r  a  bridge  faster 
than  a  walk,  or  to  drive  over  a  bridge  more  than  a  certain 
prescribed  number  of  stock  at  any  one  time. 

{qq)  XXXVI — ^Unlawful  for  any  person  to  use  vehicle  with 
chained  wheel  on  road  not  covered  with  ice,  or  draw  any  log 
on  road  with  the  end  thereof  dragging. 

iqq)  XXXVII — Punishment   of   violations  of   the  road   law  for 
which  no  punishment  is  specifically  provided. 
I8o.  Jurisdiction  of  justices  for  the  violation  of  town  ordinances. 
18p.  Conviction    in   municipal   or   police   court   bars   proceeding   before   a 

justice. 

18g.  Examination  of  persons  charged  with  crime. 

(a)   Adjournment  of  examination  or  trial  of  accused. 

(6)   Failure  of  accused  to  appear. 

(c)   Committal  of  accused  to  jail  pending  examination. 


17  JURISDICTION  AND  POWERS  OF  JUSTICES  OF  THE  PEACE. 

{  18^.  Examination  of  persons  charged  with  crime— continued. 

(d)  Right  of  accused  to   speedy  exftmination  before  the  justice. 

(e)  The  examination  of  witnesses. 

(/)   Separation  of  witnesses  during  examination. 

{g)  Testimony  may  be  reduced  to  writing. 

(K)  What  justice  shall  do  upon  conclusion  of  examination. 

(i)  Duty  of  justice  when  there  is  sufficient  cause  for  charging  the 

accused  with  the  offense. 
(/)  Justice    may    associate   one  or   more    justices    with    him    in 

making  examination. 
(Jb)   Examination  and  recognizance  to  be  certified  by  the  judge  or 

justice  taking  it. 
({)   Wlipn  and  where  order  discharging  recognizance  iff  to  be  filed, 
(m)   When  recognizance  not  to  be  quashed. 
18r.  Escape  of  person  charged  with  an  offense,  or  his  absence  from  county 

in  which  alleged  offense  waa  committed. 

(a)  Duty  of  officer  arresting  a  party  outside  of  county  in  which 

warrant  was  issued. 

(b)  Course  to  be  pursued  where  warrant  is  issued  in  county  other 

than  that  in  which  the  party  ought  to  be  tried. 
18^.  Waiver  of  examination  by  accused. 
18t.  When  a  justice  may  admit  a  party  to  bail. 

(a)  Admission  to  bail  of  a  person  charged  with  an  offense  not 
punishable  with  death  or  confinement  in  the  penitentiary, 
and  who  is  to  be  taken  to  another  county  for  examination 
or  trial. 
18«.  Justices  as  consen'ators  of  the  peace, 
(a)   Authority  to  suppress  riots. 
(6)   Duty  of  justice  to  suppress  riot. 

(c)  How  persons  engaged  in  unlawful  assembly  may  be  compelled 

to  disperse. 

(<2)  Justice  and  those  acting  under  his  authority  not  guilty  of  any 
offense,  if  death  ensue  in  the  exercise  of  means  employed  to 
disperse  unlawful  assembly. 

(e)  What  justice  to  do  with  person  arrested  for  riot,  rout  or  unlaw- 
ful assembly. 

(/)   Protection  of  agricultural  and  other  association. 
18v.  Jurisdiction  to  prevent  the  commission  of  crimes  and  a  breach  of  the 

peace. 

(a)   Security  for  good  behavior. 

(&)  Security  to  prevent  the  commission  of  an  offense  against  the 
person  or  property  of  another. 

(c)  Procedure  on  appearance  of  party  charged  with  intention  to 

commit  an  offense. 

(d)  Appeal  to  circuit  court  in  cases  requiring  recognizance  to  be 

of  good  behavior  and  keep  the  peace. 
{dd)   Course  to  be  pursued  on  appeal  to  the  circuit  court. 

(e)  Persons  going  9.nned  with  a  deadly  or  dangerous  weapon. 
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§  \Sv,  Jurisdiction  to  present  the  commission  of  criiiic?^  nnll  n  breach  of  the 

peace — continued. 
(/)  Affray  or  threats  made  or  other  unlawful  acts  committed  in 

presence  of  a  constable. 
ig)  Affray  or  threats  made  or  other  imlawful  acta  done  in  the 

presence  of  a  justice. 
(h)  Discharge  of  persons  committed  to  jail  for  offenses  hereinbe* 

fore  enumerated  under  this  section. 
ISw,  Justice  may  issue  search  warrants. 

(a)  Other  eases  in  which  search  warrant  may  issue. 

(&)  Formal  requisites  of  a  search  warrant. 

(c)  What  to  be  done  if  search  be  executed  by  a  seizure  of  the 

property. 

IScfi.  Jurisdiction  of  justices  as  to  offenses  of  depositing  carcasses  of  dead 

animals  and  other  noxious  matter  in  certain  streams  or 
upon  the  surface  of  highways. 

I8y.  Justice  may  act  as  coroner. 

19.  Jurisdiction  of  a  justice  to  commit  minors  to  the  West  Virginia  in- 

dustrial school  for  boys. 

(a)  Justice  must  annex  to  his  commitment  the  names  and  resi- 
dences of  the  different  witnesses  examined  before  him  and 
the  substance  of  their  testimony. 

(&)  Proceedings  before  justice  for  commitment  of  minor  to  indus- 
trial school  for  boys. 

(c)   Ck)nveyance  of  minor  to  industrial  school. 

20.  Jurisdiction  of  a  justice  to  commit  girls  to  the  West  Virginia  indus- 

trial home  for  girls, 
(a)  Duty  of  justice  when  conunitting  girl  to  industrial  home  as 

to  name  and  residence  of  witnesses. 
(5)   Procedure  before  justice  in  determining  whether  girl  should 

be  committed  to  the  home, 
(c)   Fees  for  commitment  of  minors  to  industrial  school. 

21.  Jurisdiction  of  justice  on  a  charge  of  bastardy. 

22.  Justice  no  jurisdiction  to  commit  insane  persons. 

23.  Duty  of  justices  as  to  estrays  and  drift  property. 

24.  Duty  of  justice  to  certify  expenses  incident  to  examination  in  criminal 

cases. 

25.  Concurrent  jurisdiction  of  a  justice  with  the  circuit  court  in  oivil  cases. 

26.  When  a  justice  has  exclusive  civil  jurisdiction. 

27.  Oases  in  which  a  justice  has  no  criminal  jurisdiction. 

28.  Criminal  case  wherein  a  justice  and  the  circuit  court  have  concurrent 

jurisdiction. 

29.  Justice  may  take  acknowledgments,  affidavits  and  depositions. 

30.  Jurisdiction  of  justice  limited  to  his  own  county  and  district. 

31.  Jurisdiction  in  civil  cases  of  a  justice  as  to  origin  of  the  cause  of  action 

and  the  residence  of  the  defendant. 

32.  What  interest  or  relationship  will  preclude  a  justice  from  trying  a  case. 

33.  Trial  of  action  in  case  of  sickness,  disability  or  absence  of  justice 

34.  Territorial  jurisdiction  of  justice  in  criminal  cases. 

35.  Jurisdiction  in  cases  of  contempt. 
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I  36.  Amount  claimed  in  the  summons  test  of  jurisdiction. 
36a.  Joinder  of  causes  of  action — Must  sue  for  whole  amount  due. 
37.  Plaintiff  can  not  split  up  his  claim  so  as  to  bring  his  case  within  the 

jurisdiction  of  a  justice. 
37(k  Void  judgment — ^Effect  of — Jurisdiction  essential  to  Talid  judgment. 
37&.  Two  justices  acting  together  in  same  case  does  not  oust  jurisdiction. 

§  18a.  Sources  of  jurisdiction. — ^Though  the  office  of  justice 
of  the  peace,  as  we  have  seen/  dates  from  a  remote  period  of 
the  history  of  the  English  law,  a  justice  possesses  no  common- 
law  jurisdiction  for  the  trial  of  causes.^  The  only  powers  which 
he  can  exercise  are  those  conferred  upon  him  by  the  constitution 
and  statutes  of  his  state.*  His  court  is  one  of  special  and  lim- 
ited jurisdiction,^  and  none  exists  except  where  it  is  distinctly 
and  expressly  conferred." 

The  powers  and  authority  of  a  justice  in  West  Virginia  are 
derived  from  the  constitution*  and  the  Code  of  the  state,^  and 
the  acts  passed  since  the  adoption  of  the  Code.'  If  the  juris- 
diction sought  to  be  exercised  is  not  attributable  to  one  of  these 
sources  none  exists,  and  the  attempted  jurisdiction  can  not  be 
conferred  by  consent  of  the  parties.*  And  where,  under  pretext 
of  the  acquiescence  of  the  parties,  the  justice  has  extended  his 


1  Anie,  %  3. 

2A)bri^t  V.  Lapp,  26  Pa.  St.  90, 
67  Am.  Dec.  402;  Cafr^  v.  Dudgeon, 
38  Ind.  512,  10  Am.  Rep.  126;  Hor- 
ton  T.  Elliott,  90  Ala.  480,  8  South. 
Eep.  103;  Stanton-Belmont  Co.  v. 
Case,  47  W.  Va.  779,  35  S.  E.  Rep. 
851,  852;  Johnston  v.  Hunter,  50  W. 
Va.  62,  40  S.  E.  Rep.  448;  Schroder 
T.  Ehlera,  31  N.  J.  L.  44,  46,  47. 

s  Martin  v.  Fales,  18  Me.  23,  36  Am. 
Dec.  693;  Levy  v.  Shurman,  6  Ark. 
182,  42  Am.  Dec.  690;  Caffrey  v. 
Dudgeon,  suj>ra;  Horton  v.  Elliott, 
9upra;  Stanton-Belmont  Co.  v.  Case, 
tupra;  Johnston  v.  Hunter,  supra.  In 
Elkins  T.  Michael,  65  W.  Va.  503,  505, 
64  S.  E.  619,  the  court  in  its  opinion 
says:  ''Proceedings  in  justices'  courts 
are  only  those  allowed  by  statute.  I 
think  that  De  Armit  v.  Town,  supra, 
yirtiially  so  decides.''    The  case  of  De 


Armit  v.  Town  here  relied  on  is  re- 
ported in  63  W.  Va.  300,  60  S.  E.  136. 
See  also  Williams  v.  Weirlich,  J.  P. 
et  al.,  74  W.  Va.  47,  81  6.  E.  56. 

4  King  y.  Bates,  80  Mich.  367,  20 
Am.  St.  Rep.  518,  45  N.  W.  Rep.  147 ; 
Johnston  v.  Hunter,  supra;  Todd  & 
Smith  V.  Gates,  20  W.  Va.  464,  469. 
See  Roberts  v.  Hickory  Camp  Coal  Co., 
58  W.  Va.  276;  52  S.  E.  182. 

B  Horton  v.  Elliott,  supra;  Johnston 
V.  Hunter,  supra. 

«  Article  VIII. 

7  Code,  1889,  ch.  50;  Idem,  1900; 
Idem,  Supplement,  1907. 

8  Acts,  1899,  ch.  22,  pp.  89,  92,  sees. 
1  and  16;  Idem,  ch.  48,  p.  165;  Acts, 
1901,  ch.  13,  pp.  62,  63;  Acts,  1903, 
pp.  106-108. 

B  James  v.  Stokes,  77  Va.  225; 
Adams  v.  Jennings,  103  Va.  579,  49 
S.  £.  982. 


§18b 


HOGG  S    TREATISE   AND    FORMS. 


20 


jurisdiction  beyond  that  fixed  by  law,  he  has  uniformly  been 
checked  by  writ  of  prohibition.*® 

It  may  be  well  to  note  that  a  justice's  court  is  not  a  court  of 
record  in  this  state,  however  this  may  be  in  some  other  jurisdic- 
tions.** 

§  18b.  Cases  in  which  a  justice  has  civil  jurisdiction — (a)  Re- 
covery of  money,  damages,  or  possession  of  property. — "The 
jurisdictfon  of  justices  within  their  several  districts  and  counties 
shall  extend  to  all  civil  actions  for  the  recovery  of  money  or  the 
possession  of  property,  including  actions  in  which  damages  are 
claimed  as  compensation  for  an  injury  or  wrong;  Provided,  The 
amount  of  money  or  damages,  or  the  value  of  the  property 
claimed,  does  not  exceed  three  hundred  dollars,  exclusive  of 
interest  and  costs."  *- 

(b)  Cases  involving  the  unlawful  detention  of  real  property. 
— They  also  have  jurisdiction  in  case  of  the  unlawful  detention 
of  real  estate  situated  within  their  respective  counties.*' 

(c)  Actions  for  trespass  on  real  estate,  or  damages  thereto. — 

"A  justice  shall  have  jurisdiction  of  actions  for  trespass  on  real 
estate,  or  damages  to  the  same,  or  rights  pertaining  thereto,  if 
the  damages  claimed  do  not  exceed  three  hundred  dollars,  and 
the  cause  of  action  arose  in  his  county."** 

(d)  Actions  on  bonds. — The  jurisdiction  of  a  justice  extends 
to  actions  on  penal  bonds,  in  which  case  the  amount  of  damages 
claimed,  and  not  the  penalty,  shall  determine  the  question  of 
jurisdiction,*'*  and  to  actions  on  bonds  given  pursuant  to  chapter 
fifty  of  tbo  '"-'^e,  and  suit  on  such  latter  bonds  may  be  brought 


10  James  v.  T  .I:  s,  supra,  "In  our 
opinion  the  limitationB  of  the  law  fix- 
ing and  limiting  the  jurisdiction  of 
the  justice  are  eminently  wise  and 
proper,  and  founded  on  the  soundest 
principles  of  public  policy;  and 
whether  that  be  so  or  not,  the  pro- 
Tisions  of  the  law  cannot  be  disre- 
garded; and  no  manipulation  of  a 
debt  can  alter  or  affect  the  jurisdic- 
tion as  prescribed  by  law  for  that 
trilwnal."    James  v.  Stokes,  supra. 


11  Roberts  v.  Hickory  Camp  Coal 
and  Coke  Co.,  68  W.  Va.  276,  52  S.  E. 
182. 

12  Code,  1890,  ch.  50,  sec.  8,  p.  484; 
Code,  1906,  sec.  1959. 

18  Code  1899,  ch.  50,  sec.  9,  p.  484; 
Code,  1906,  sec.  1960. 

i*Code,  1899,  ch.  50,  sec.  10;  Code, 
lfM)6,  sec.  1961. 

IS  Code,  1899,  ch.  50,  sec.  11;  Code, 
1906,  sec.  1»62;  State  v.  Lambert,  24 
W.  Va.  399. 
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in  the  name  of  any  person  sustaining  loss  or  damage  by  reason 
of  nonperformance  of  the  condition  thereof.** 

(e)  Actions  on  bond  of  sergeant  of  city,  town,  or  village.— 

It  is  expressly  provided  by  statute:  "If  the  sergeant  shall  fail  to 
collect,  account  for  and  pay  over  all  or  any  of  the  moneys  with 
which  he  may  be  chargeable,  belonging  to  the  city,  town,  or 
village,  according  to  the  conditions  of  his  bbnd  and  the  orders 
of  the  council  it  shall  be  lawful  for  the  council  to  recover  the 
same  by  action  or  motion,  in  the  corporate  name  of  the  city,  town, 
or  village,  in  the  circuit  court  of  the  county  in  which  the  same 
is  situated;  or,  where  the  sum  does  not  exceed  three  hundred 
dollars,  before  a  justice  of  the  district  in  which  the  same  is  situ- 
ate, against  the  sergeant  and  his  sureties,  or  any  or  either  of 
them,  or  his  or  their  executors  or  administrators,  on  giving  ten 
days'  notice  of  such  motion."  *^ 

(0  Actions  for  the  collection  of  inheritance  taxes. — The  stat- 
ute provides  for  the  collection  of  inheritance  taxes  by.  a  civil 
action  before  any  justice  having  jurisdiction  thereof  against  persons 
liable  therefor.*® 

(g)  Actions  for  the  collection  of  state  or  other  taxes. — It  is 
provided  by  statute  that  "in  addition  to  all  other  remedies  for 
the  collection  of  taxes  due  the  state,  or  any  county,  district,  or 
independent  school  district  therein,  the  officer  whose  duty  it  is  to 
collect  the  same  shall  have  the  right  to  proceed  by  appropriate 
action  or  suit  against  the  person  liable  therefor,  in  the  name  of  the 
state,  in  any  court  of  law  or  equity,  or  before  any  justice  of  the 
peace  having  jurisdiction.  No  such  suit  shall  be  brought  therefor 
after  five  years  from  the  time  the  action  accrued."  " 

(h)  Actions   for  the  recovery   of  stock  subscriptions. — The 

statute  provides  that  "if  any  stockholder  being  thereto  required 
according  to  either  sections  thirty-one  or  thirty-two  of  chapter  53, 
Code,  West  Virginia,   1913,  fail  to  give  security  satisfactory  to 


i«  Code,  1809,  ch.  50,  sec.  16;  Code,  is  Code,  W.-Va.,  1913,  ch.  3«,  aec.  19, 

1906,  see.  1969.     See  post,  9  41,  cl.  1.  serial  see.  1326. 

17  Code,  W.  Va.,  1913,  ch.  47,  sec.  38,  i»  Code,  W.  Va.,  1913,  ch.  30,  sec  33, 

aerial  sec.  2424.  serial  sec.  10^5. 
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the  board  of  directors  for  the  unpaid  residue  of  his  stock,  the 
corporation  may  recover  from  him,  by  motion  on  ten  days'  notice, 
or  by  action  before  any  justice  or  court  having  jurisdiction,  the 
whole  unpaid  residue  of  the  stock,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum  from  th^  time  of  such  failure 
until  pa3anent;"^^  or  "if  any  stockholder  having  given  security  as 
aforesaid,  fail  to  pay  the  unpaid  residue  of  his  stock,  or  any 
installment  thereof,-  when  thereto  requirfed  by  the  board  of  direc- 
tors, the  corporation  may  recover  the  amount  in  arrear,  with 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the 
time  of  such  failure  until  payment,  from  the  person  liable  on 
such  security,  or  any  one  or  more  of  them,  by  motion  or  action 
as  aforesaid."  " 

(i)  Actions  for  the  recovery  of  money  received  on  stock  sub- 
scriptions and  for  failure  to  pay  any  installment  on  shares  of 
stock. — It  is  provided  by  statute  that  "if  any  person  who  has 
received  a  sum  of  money  on  a  subscription  to  the  capital  stock 
of  a  corporation,  fail  to  account  for  and  pay  over  the  same  as 
the  board  of  directors  may  require,  or  if  any  stockholder  fail  to 
pay  any  installment  upon  his  shares  when  required  by  the  board, 
the  corporation  may  recover  from  him  the  principal  sum  due, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum,  by 
motion  on  ten  days'  notice,  or  by  action  before  any  justice  or 
court  having  jurisdiction."  ** 

(j)  Actions  to  recover  for  stock  subscriptions  after  notice  of 
sale  of  stock  for  failing  to  pay  installment. — It  is  provided  by 
statute  that  upon  failure  of  a  stockholder  of  a  corporation  to 
pay  any  installment  upon  his  shares  when  required  to  do  so  in 
the  manner  provided  by  law,  that  such  shares  may  be  sold  at 
public  auction  to  pay  such  installment;**  and  it  is  further  pro- 
vided, "If  there  be  no  sale  for  want  of  bidders,  or  if  the  sale 
do  not  produce  enough  to  pay  the  expenses  and  the  whole  residue 
remaining  unpaid  on  the  said  stock,  the  corporation  may  recover 
from  such  stockholder  whatever  may  remain  unpaid,  with  interest 


20  Cod«,  W.  Va.,  1913,  cK.  53,  sec.  33,  22  Code,  W.  Va.,  19-13,  cK.  53,  sec.  28, 
serial  sec.  2866.  serial  sec.  2861. 

21  Code,  W.  Va.,  1913,  eh.  53,  sec.  34,  28  Code,  W.  Vi.,  1913,  ch.  53,  sec.  29, 
serial  sec.  2867.  serial  sec.  2862. 
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at  the  rate  of  ten  per  cent,  per  annum  from  the  time   it  was 
due  until  payment,  by  action  or  motion  as  aforesaid."  ^* 

The  phrase  "by  action  or  motion  as  aforesaid/'  refers  to  the 
remedy  provided  in  section  twenty-eight  of  chapter  53  of  the 
Code,  1913,  which  is  by  motion  on  ten  days'  notice,, or  by  action 
before  any  justice  or  court  having  jurisdiction. 

(k)  Actions  to  recover  for  any  stallion,  jack,  or  bull. — It  is 
provided  by  statute  "that  the  owner  of  any  stallion,  jack,  or 
l)ull,  shall  have  a  lien  upon  the  foal  or  calf  thereof,  whenever 
the  service  of  such  stallion,  jack,  or  bull,  was  had  by  contract 
with  the  owner  or  agent  of  the  owner,  of  the  dam  or  cow  of 
such  foal  or  calf,  at  the  time  of  such  services.  Such  lien  shall 
cease  unless  the  person  desiring  to  avail  himself  thereof,  shall 
within  the  six  months  from  the  birth  of  such  foal  or  calf,  file 
before  some  justice  in  the  county  in  which  said  foal  or  calf  may 
be,  his  own  affidavit,  or  that  of  some  credible  person,  stating 
the  amount  of  his  lien  against  such  foal  or  calf,  and  that  such 
amount  is  due  by  contract,  also  a  description  of  the  foal  or  calf 
upon  which  such  lien  is  claimed.  Upon  the  filing  of  such  affi- 
davit, the  justice  shall  issue  a  warrant  to  the  sheriff  or  any  con- 
stable of  the  county,  whose  duty  it  shall  be  under  such  warrant, 
to  distrain  for  the  amount  claimed  in  said  affidavit,  and  such 
distress  shall  be  levied  upon  such  foal,  and  the  same  shall  be  dis- 
posed of  in  the  same  manner  as  if  taken  under  a  distress  for 
rent."  *• 

(1)  Actions  to  recover  forfeiture  for  failure  to  record  plat  of 
subdivision  of  any  tract  of  land. — It  is  now  provided  that  "when 
any  tract  or  parcel  of  land  within  the  limits  of  any  county  of 
the  state  of  West  Virginia,  which  has  been  or  shall  be  here- 
after subdivided  into  lots,  and  any  lot  or  lots  have  been  sold 
from  the  tract  or  parcel  of  land  so  divided  according  to  said  plan 
or  plat  of  subdivision,  without  said  plat  of  subdivision  having 
been  recorded,  it  shall  be  the  duty  of  the  owner  of  said  tract  of 
land,  or  the  legal  representatives  thereof,  authorizing  said  plat  or 
plan  of  subdivision  of  such  tract  of  land  to  be  laid  out,  to  record 
said  plat  of  such  subdivision  in  the  office  of  the  clerk  of  the 

9*  Code,  W.  Va.,  IWS,  ch.  53,  sec.  30,  2«Code,  W.  Va.,  1913,  cK.  75,  sec 

serial  eee.  2863.  .  14a — I,  serial  sec.  3857. 
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county   court   of   the   county   wherein    such    land    so   divided   is 

situate,  upon  sixty  darys'  notice  to  record  the  same  from  the  clerk 

of  the  county  court  of  the  county  wherein  such  land  so  divided 

is* situate;  or  upon  a  notice  from  any  person  owning  a  lot  or  lots 

in  any  such  tract  of  land  or  parcel  of  real  estate  so  divided. 

If  such  owner,  or  owners,  or  the  legal   representatives  thereof 

shall  fail  to  cause  said  plat  of  said  subdivision  of  said  tract  of 

land  as  aforesaid  to  be  recorded  in  said  office,  such  owner  or 

owners,  or  the  legal  representatives  thereof,  shall  forfeit  and  pay 

the  sum  of  one  hundred  dollars  for  each  failure  to  record  such 

plat  of  such  tract  or  parcel  of  land.     Said  sum  or  sums  to  be 

recovered,  as  debts  of  like  amount  are  by  law  recoverable  at  the 

suit  of  any  party  or  parties  giving  such  notice,  or  the  clerk  of 

the  county  court  of  the  proper  county  before  any  justice  of  the  \ 

peace  in  and  for  said  county.    The  party  bringing  such  suit  shall 

be  entitled  to  one-half  of  the  amount  so  recovered  and  the  other 

half  shall  go  to  the  county  fund  of  said  county.     No  certificate 

of   acknowledgment,  or  other   proof  thereof   shall   be   necessary 

as  a  prerequisite  to  the  recordation  of  such  plat,  map,  or  plan."  ^* 

(m)  Actions  to  recover  forfeiture  for  injury  to  government 
buildings. — It  is  prescribed  by  statute  "that  if  any  person  or 
persons  shall  wilfully  injure  or  deface  or  remove  any  signal, 
monument,  or  building,  or  any  appendage  thereto,  erected,  used, 
or  constructed  under  and  by  virtue  of  the  act  of  congress  afore- 
said, or  any  act  or  acts  supplemental  thereto,  such  persons  so 
offending  shall  severally  forfeit  and  pay  the  sum  of  fifty  dollars 
with  the  costs  of  suit,  to  be  sued  for  and  recovered  by  any 
person  who  shall  first  prosecute  the  same  before  any  justice  of 
the  peace  of  the  county  where  the  person  so  offending  may 
reside."  " 

(n)  Actions  to  recover  treble  damages  for  injury  to  or  destruc- 
tion of  any  boom  or  pier. — It  is  provided  by  statute  "that  if  any 
person  or  persons  shall  wilfully  and  maliciously  injure  or  destroy 
any  of  said  booms  or  piers  ^'  or  other  works  connected  therewith, 


2«  Acts,  1915,  ch.  47,  sec.  1,  Barnes*  ^28  The  phrase  "said  booms  or  piers" 

Ood^,  ch.  73,  Bee.  12.  refers  to  those  mentioned  in  a  pre- 

37  Code,  1913,  ch.  15c.,  sec.  3,  serial  vious  part  of  Code,  1013,  ch.  54e. 
sec.  401. 
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or  shall  remove,  alter,  or  deface  any  mark  or  marks  on  any 
logs  or  other  timber  intended  for  said  boom,  he  shall  pay  treble 
damages,  to  be  recovered  by  an  action  of  trespass,  brought  in  the 
name  of  said  corporation,  before  a  justice  or  any  of  the  courts 
of  the  county  having  jurisdiction  in  which  he  or  they  shall  reside, 
or  in  the  county  in  which  the  offense  was  committed."  ^* 

(o)  Actions  to  recover  expenses  by  persons  compelled  to  drive 
logs  or  lumber  into  a  boom. — "In  case  the  owner  of  logs  or  other 
lumber  placed  in  a  stream  above  a  boom  erected  thereon,  shall 
unreasonably  delay  driving  said  logs  or  lumber  into  said  boom, 
so  that  persons  wishing  to  use  said  stream  for  driving  or  float- 
ing logs  or  other  lumber  into  such  boom,  shall  be  compelled  to 
drive  said  logs  or  lumber  into  the  boom,  or  break  any  jam,  to 
enable  such  person  so  to  use  the  said  stream,  the  reasonable 
expenses  of  driving  or  floating  such  logs  or  other  lumber,  or 
breaking  such  jam,  shall  be  borne  by  the  owner  of  such  logs  or 
other  lumber  so  obstructing  said  stream,  to  be  recovered  before 
a  justice  of  the  peace  or  other  judicial  tribunal  having  juris- 
diction, and  shall  constitute  a  lien  on  such  logs  or  other  lumber 
until  the  same  shall  be  paid.'*  ^ 

(p)  Actions  to  recover  fees  of  jailer  in  civil  cases. — ^"The  party 
at  whose  instance  any  person  is  confined  in  jail  under  any  civil 
process,  or  if  he  be  confined  in  more  than  one  case,  the  party  at 
whose  instance  he  was  first  taken,  shall  be  responsible  to  the 
jailer  for  the  fees  chargeable  on  account  of  such  confinement."  ^^ 
And  the  statute  further'  provides  that  "payment  shall  be  made 
at  the  end  of  every  thirfy  days  of  such  confinement,  of  the  fees 
so  chargeable.  If  such  payment  be  not  made,  the  jailer  may, 
on  motion  to  the  circuit  court  of  any  county,  for  which  he  is 
jailer,  after  notice  to  the  said  party,  his  personal  representative, 
attorney,  or  agent,  or  by  action  before  any  justice  having  juris- 
diction, obtain  judgment  against  said  party  or  his  personal  repre- 
sentative, for  the  amount  of  said  fees,  with  interest  thereon  from 
the  time  payment  ought  to  have  been  made.    Upon  the  execution 


2»  Cod«,  1913,  ch.  54a,  sec.  22,  serial  si  Code,  1&13|  ch.  41,  sec.  50,  serial 

sec.  3136.  sec.  1691. 

so  Code,  1913,  ch.  ^a,  sec.  25,  serial 
sec.  9139. 
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on  such  judgment,  the  clerk  or  justice  shall  endorse  that  no 
security  is  to  be  taken.  And  if  on  an  execution  returnable  in 
not  less  than  thirty  days,  the  officer  to  whom  the  same  is  directed 
shall  return  that  he  can  not  make  the  amount  thereof,  the  jailer 
may  discharge  the  person  so  confined,  if  not  held  under  other 
process.  But  any  jailer  may  demand  of  the  creditor  or  person 
at  whose  instance  any  person  is  about  to  be  committed  to  his 
jail  on  civil  process,  a  bond  with  sufficient  security,  for  the  pay- 
ment of  all  the  jail  fees  chargeable  on  account  of  such  confine- 
ment, and  upon  the  failure  to  give  such  bond,  may  refuse  to 
receive  such  person  into  his  jail."  *^ 

(q)  Actions  to  recover  money  paid  under  an  unlawful  tax 
.  levy. — ^The  statute  declares  that  if  money  be  collected  under  an 
order  levying  taxes  and  such  order  be  afterwards  rescinded  or 
reversed,  the  collecting  officers  shall,  upon  demand,  repay  the 
same  to  the  person  from  whom  it  was  collected.  "If  he  fail  to 
do  so,  the  amount,  with  cost,  may  be  recovered  of  him  and  his 
sureties,  or  any  one  or  more  of  them,  by  summons  before  a 
justice,  or  motion  in  the  circuit  court  on  ten  days'  notice." "' 

(r)  Actions  to  recover  money  lost  at  gaming. — "If  any  person 
shall  lose  to  another,  within  twenty-four  hours  ten  dollars  or 
more,  or  property  of  that  value,  and  shall  pay  or  deliver  the  same, 
such  loser  may  recover  it  back  from  the  winner  by  suit  in  court, 
or  before  a  justice,  according  to  the  amount  or  value,  brought 
within  three  months  after  such  payment  or  delivery;  it  may  be 
so  recovered  from  the  winner,  notwithstanding  the  pa3rment  of 
delivery  was  to  his  endorsee,  assignee,  or  transferee."" 

(s)  Actions  to  collect  taxes  out  of  money  or  property  in  the 
hands  of  another. — ^"The  assessor,  sheriflF,  or  collector  may  make 
written  application  to  any  person,  believed  to  be  indebted  to  any 
other  person  assessed  with  taxes,  or  to  have  in  his  hands  estate 
of  the  person  so  assessed  for  payment  of  taxes  out  of  such 
debts  or  estate.     After  the  making  of  such  application  to  any 


82  Code,  IMS,  ch.  41,  sec.  51,  serial         «*  Code,  W.  Va.,  1M3,  ch.  97,  seo.  f^ 
sec.  1092.  serial  sec.  4169. 

«8  Code,  W.  Va.,  1913,  ch.  39,  sec  31, 
serial  sec.  1573. 
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person,  he  shall  not  pay  any  money  or  deliver  any  estate  to  the 
person  so  assessed  until  said  taxes  are  paid.  If  the  person  applied 
to  do  not  pay  so  much  money  or  deliver  so  much  estate,  as  it 
may  seem  to  the  officer  ought  to  be  paid  or  .delivered,  the  officer 
may  serve  such  person  with  notice  in  writing  to  appear  and 
answer  respecting  such  estate  or  indebtedness,  at  a  place  and 
time  to  be  stated  therein,  which  time  shall  not  be  less  than  ten 
days  after  the  service  of  the  notice.  Such  notice  shall  jilso  state 
the  name  of  the  person  assessed  and  the  amount  due  on  such 
taxes.  If  the  sum  due  for  taxes  do  not  exceed  fifty  dollars, 
such  notice  shall  be  to  appear  and  answer  before  a  justice  having 
jurisdiction;  if  it  exceed  fifty  dollars,  and  do  not  exceed  three 
hundred  dollars,  either  before  such  justice  or  before  the  circuit 
court  of  the  county;  and  if  it  exceed  three  hundred  dollars, 
before  such  court.  From  the  time  of  the  service  of  such  notice 
the  taxes  shall  constitute  a  lien  on  the  debt  so  due  from  the 
person  so  notified,  or  on  such  estate  in  his  hands."  *" 

§  18c.  Cases  in  which  a  justice  has  civil  jiurisdiction — Con- 
tinued— (a)  Jurisdiction  in  attachment  cases. — A  justice  has 
jurisdiction  to  issue  an  order  of  attachment  against  the  personal 
property  and  the  claims  of  a  defendant,  when  it  is  shown  to  the 
satisfaction  of  a  justice  that  the  defendant,  or  any  of  the  de- 
fendants to  the  action,  has  committed  or  is  about  to  commit  fraud 
in  one  or  more  of  the  following  particulars: 

♦First.  That  the  defendant  has  removed  or  is  about  to  remove 
his  property,  or  a  material  part  thereof,  out  of  the  state,  with 
intent  to  defraud  his  creditors;  or. 

Second.  That  he  has  converted  or  is  about  to  convert  his  prop- 
erty or  a  material  part  thereof  into  money  or  securities,  with 
the  like  intent;  or, 

Third.  That  he  has  assigned,  disposed  of,  or  removed  his  prop- 
erty or  a  material  part  thereof,  or  is  about  to  do  so  with  like 
mtent;  or. 

Fourth.  That  he  has  property  or  rights  in  action  which  he 
fraudulently  conceals;  or, 

Fifth.  That  he  fraudulently  contracted  the  debt  or  incurred  the 
liability  for  which  the  action  is  to  be  or  has  been  brought;  or, 

wCode,  W.  Va.,  1913,  ch.  30,  sec.  15,  serial  sec.  1037. 
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Sixth.  That  the  defendant,  being  a  resident  of  this  state,  is 
about  to  depart  therefrom  and  reside  out  of  the  state,  without 
having  paid  the  plaintiff's  demand  against  him  ;*  ^* 

Or,  if  it  be  shown  to  the  satisfaction  of  the  justice  that  the 
defendant,  or  any  of  the  defendants  to  the  action,  has  absconded, 
left  his  residence,  or  concealed  himself  with  intent  to  hinder  or 
defraud  any  creditor,  or  avoid  service  of  process,  or  that  the 
defendant  or  any  of  t/te  defendants  is  a  foreign  corporation  or  a 
non-resident  of  the  state,  an  order  of  attachment  may  be  issued 
by  the  justice  against  the  personal  property  or  claims  of  the 
defendant  as  to  whom  the  ground  of  attachment  relates.'^ 

(b)  What  necessary  to  confer  jurisdiction  in  attachment 
cases. — In  order  to  authorize  the  issuance  of  an  attachment  by 
a  justice  he  must  have  jurisdiction  of  the  suit;*®  and  the  plain- 
tiff at  the  commencement  of  such  suit  or  at  any  time  during  its 
pendency,  and  before  judgment,'"  must  show  to  the  satisfaction 
of  the  justice  by  his  own  affidavit  or  the  affidavit  or  affidavits 
of  one  or  more  credible  persons,*^  made  before  any  person 
authorized  to  administer  oaths,*^  the  nature  of  his  claim,  that 
it  is  just,  the  amount  thereof,  as  near  as  may  be,  and  that  the 
defendant,  or  any  of  the  defendants  to  the  action,  has  committed 
or  is  about  to  commit  any  of  the  acts  mentioned  in  this  section 
enumerated  therein  under  subdivision  (a)  thereof;"  or  that  the 
defendant  or  any  of  *the  defendants  is  a  foreign  corporation  or 
a  non-resident  of  the  state. 

(bb)  Summons  must  be  issued  and  served  or  attachment 
levied. — An  attachment  may  issue  at  the  commencement  of  the 
action,  or  at  some  time  during  its  pendency.*'  In  order  to  confer 
jurisdiction  in  attachment  cases,  or  for  that  matter  in  any  other 
case,  the  summons  must  be  properly  issued  and  signed  by  the 
justice,  and  be  properly  served  upon  the  defendant.**     To  sus- 


««€ode,  1890,  ch.  50,  sees.  40,  198;  *oCode,  1890,  ch.  50,  see.  193;  Code, 

Code,  1906,  sees.  1991,  2144.  2906,  sec.  2144. 

»TCode,   1899,  ch.  50,   sec.  193,  p.  « /dem. 

522;  Code,  1906,  sec.  2144.  ■•zCode,   1890,  ch.   50,   sec.    193,   p. 

88 Code,    1899,  ch.   50,   sec.  193,  p.      S22;  Code,  1906,  sec.  2144. 
522;  Code,  1906,  sec.  2144.  «  Colborn  v.  Booth,  41  W.  Va.  280, 

89  Code,    1899,   ch.   50,  sec.  193,   p.      23  S.  E.  556. 
522;  Code,  1906,  sec.  2144.  ^^Colborn  v.  Booth,  supra. 
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tain  the  attachment  ijt  must  be  duly  issued  and  levied  upon  the 
property  of  the  defendant  in  the  case.*"* 

(c)  Bond  must  be  given  before  attachment  can  be  issued.^- 
The  order  of  attachment  shall  not  be  issued  until  a  bond  with 
good  security,  to  be  approved  by  the  justice,  in  a  penalty  double 
the  amount  of  the  claim  sworn  to,  is  filed  with  the  justice,  with 
the  condition  that  plaintiff  will  pay  to  such  defendant  all  dam- 
ages he  may  sustain  by  reason  of  such  attachment,  should  it 
thereafter  appear  that  it  was  issued  upon  false  suggestions,  or 
without  sufficient  cause.**   . 

(d)  Attachment  may  be  issued  in  action  on  contract,  or  to 
recover  damages  for  a  wrong,  and  whether  debt  due  or  not.-— 

An  order  of  attachment  may  be  issued  whether  the  action  be 
founded  on  contract  or  brought  to  recover  damages  for  a  wrong; 
and  except  where  the  ground  of  attachment  is  that  the  defendant 
is  a  foreign  corporation,  or  a  non-resident  of  the  state,  it  may  be 
issued  though  the  plaintiff's  demand  be  not  yet  due  and  payable.*^ 

(e)  Attachment  for  rent. — On  complaint  by  any  lessor  or  his 
agent  to  a  justice,  that  any  person  liable  to  him  for  rent  intends 
to  remove,  or  is  removing,  or  has  within  thirty  days  removed  his 
effects  from  the  leased  premises,  if  such  lessor,  or  his  agent,  make 
oath  to  the  truth  of  such  complaint  to  the  best  of  his  belief,  and 
to  the  rent  which  is  reserved  (whether  in  money  or  other  thing) 
and  will  be  payable  within  one  year,  and  the  time  or  times  when 
it  will  be  payable,  and  also  make  oath  either  that  there  is  not, 
or  he  believes,  unless  an  attachment  issues,  there  will  not  be,  left 
on  such  premises  property  liable  to  distress  sufficient  to  satisfy 
the  rent  so  to  become  payable,  such  justice  shall,  if  the  rent  so 
claimed  does  not  exceed  three  hundred  dollars  exclusive  of  inter- 
est, issue  an  order  of  attachment  for  the  said  rent  against  the 
personal  estate  of  the  -person  so  liable  therefor,  returnable  before 
himself,  or  some  other  justice,*"  at  a  time  and  place  fixed  by  the 
justice  and  by  him  prescribed  in  the  ord^r,*^ 


48CoIbom  ▼.  Booth,  supra.  522;  Code,  1906,  sec.  2146;  Idem,  ch. 

4«Code,   1899,  ch.   60,  sec.  194,  p.      106,  sec.  3,  p.  702;  Code,  1906,  sec 

022;  Code,  1906,  sec.  2145.  3538. 

47  Code,   1899,  ch.  50,  sec.  195,  p.          «»  The  order  of  attachment  is  to  be 
522;  Code,  1906,  sec.  S&146.  returned    when    executed    or    withm 

48  Onde,   1899,  ch.   50,  sec.  195,  p.      sixty  days,  if  not  previously  executed. 
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§  18d.  Issuance  of  distress  warrant  for  rent.— ''Rent  may  be 
distrained  for  within  one  year  after  the  time  it  became  due^ 
and  not  afterwards,  whether  the  lease  be  ended  or  not.  The 
distress  shall  be  made  by  any  sheriff  or  constable  of  the  county 
wherein  the  premises  yielding  the  rent  or  some  part  thereof  may 
be  or  the  goods  liable  to  distress  may  be  found,  under  a  warrant 
from  a  justice  founded  upon  the  affidavit  of  the  person  claiming 
the  rent,  or  his  agent,  that  the  amount  of  money  or  other  thing 
to  be  distrained  for  (to  be  specified  in  the  affidavit),  as  he  verily 
believes,  is  justly  due  to  the  claimant  for  rent,  reserved  upon 
contract  from  the  person  of  whom  it  is  claimed."'^* 

§  18e.  Right  of  owner  of  coal  land  to  enter  mine  of  cotermin- 
ous owner. — ^The  owner,  tenant,  or  occupant  of  any  land  on 
which  a  coal  mine  is  opened  and  worked,  or  his  agent,  shall 
permit  any  person  interested  in,  or  having  title  to,  any  land  co- 
terminous with  that  in  which  such  coal  mine  is,-  to  have  ingress 
and  egress  with  surveyors  and  assistants  to  explore  and  survey 
such  mine  at  his  own  expense,  and  not  oftener  than  pnce  a 
month,  for  the  purpose  of  ascertaining  whether  or  not  ^^  an  owner 
or  tenant  of  land  containing  coal  has  opened,  or  sunk,  or  dug, 
excavated  or  worked  in  any  coal  mine  or  shaft,  on  such  land, 
within  five  feet  of  the  line  dividing  said  land  from  that  of 
another  person  or  persons,  without  the  consent,  in  writing,  of 
every  person  interested  in,  or  having  title  to,  such  adjoining 
lands  in  possession,  reversion,  or  remainder,  or  of  the  guardians 
of  any  such  persons  as  may  be  infants.*^- 

"A  justice  of  the  county  in  which  such  mine  is,  before  whom 
complaint  of  such  refusal  is  made,  may  issue  a  summons  to  such 
owner,  tenant,  or  occupant  or  agent  to  answer  such  complaint. 
On  the  return  of  the  summons  executed,  and  proof  that  the  com- 
plainant has  right  of  entry,  and  that  he  has  been  refused  without 
sufficient  cause,  the  justice  shall  designate  an  early  and  convenient 
time  for  such  entry  to  be  made,  and  issue  his  warrant  com-^ 
manding  the  sheriff  of  the  county  to  attend  and  prevent  obstruc- 
tions  and   impediments   to   such   entry,   exploration   and  survey. 


RoOode,    1809,   ch.    93,   sec.    10,   p.  B2Code,  1899,  ch.  70,  sec.  7,  p.  T15;. 

766;  Ck)d€,  1906,  sec.  ^403.  Code,  1906,  sec.  3186. 

Bi  Code,  1899,  ch.  79,  sec.  8,  p.  715; 
Cod<e,  1906,  sec.  3187. 
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The  cost  of  such  summons,  and  a  fee  of  three  dollars  to  the 
sheriff  executing  the  warrant,  shall  be  paid  by  the  person  whose 
refusal  caused  the  ccnnplaint.  But  if  the  justice  dismiss  the 
complaint,  the  costs  shall  be  paid  by  the  party  making  it."  ^^ 

§  18f.  Arrest  of  defendant  in  civil  actions. — It  is  provided  by 
statute  that  "an  order  for  the  arrest  of  a  defendant  in  a  civil 
action  may  be  made  by  the  justice  before  whom  the  action  is 
brought,  when  there  is  filed  in  his  office  an  affidavit  of  the  plain- 
tiff, or  any  credible  person,  made  before  any  person  authorized 
to  administer  oaths,  showing  to  the  satisfaction  of  the  justice 
the  nature  of  the  plaintiff's  claim,  that  it  is  just,  the  amount 
thereof,  as  near  as  may  be,  and  the  existence  of  one  or  more 
of  the  first  six  particulars  mentioned  in- §  1&:  of  this  work, 
inserted  between  the  asterisks  therein."  " 

§  18g.  What  necessary  to  obtain  order  of  arrest. — "The  order 
of  arrest  shall  not  be  issued  until  the  plaintiff,  or  some  responsible 
person  for  him,  shall  execute  and  file  with  the  justice  a  bond 
with  good  security,  to  be  approved  by  the  justice,  in  such  penalty 
as  the  justice  shall  prescribe,  but  not  less  in  any  case  than  one 
hundred  dollars;  conditioned  that  the  plaintiff  will  pay  the  defend- 
ant all  damages  he  may  sustain  by  reason  of  the  arrest  should  it 
thereafter  appear  that  the  order  of  arrest  was  wrongfully  ob- 
tained." ^'^ 

§  ISh.  Jurisdiction  to  imprison  in  civil  cases. — (a)  Imprison- 
ment at  time  of  rendition  of  judgment. — "When  judgment  is 
rendered  against  a  defendant,  who  is  in  custody  under  an  order 
of  arrest  issued  pursuant  to  the  fortieth  section,'^'  the  justice 
if  upon  the  whole  evidence  produced,  he  believe  the  defendant 
to  have  been  guilty  of  fraud  in  any  of  the  particulars  mentioned 
in  that-  section,  may  issue,  an  order  to  the  officer  having  him  in 
custody  to  deliver  him  to  the  jailer  of  the  county,  to  be  confined 
in  jail  until  lawfully  discharged,  which  order  shall  be  executed 
according  to  the  command  thereof."  "^ 

88  Code,  1899,  ch.  79,  sec.  9,  p.  716;  se  For  the  grounds  of  arrest  under 

Code,  1906,  sec.  9188.  Code,  ch.  50,  sec.  40,  see  ante,  §  18c, 

MCode,  1899,  ch.  50,  sec.  40,  p.  489;  between  the  asterisks. 

Code,  1906,  sec.  1991.  bt  Code,   18^9,  ch.  50,  sec.   1*55,  p. 

85  Code,   1899,  ch.  50,  sec.  41,  pp.  514;  Code,  1906,  sec.  2106. 
489,  490;  Code,  1906,  sec.  1992. 
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(b)  Arrest  and  imprisonment  after  judgment  rendered. — If 
at  any  time  after  a  judgment  rendered  by  a  justice,  there  is  filed 
with  such  justice,  or  his  successor,  the  affidavit  or  affidavits  of  one 
or  more  credible  persons,  stating  the  amount  yet  remaining  un- 
paid on  the  said  judgment,  and  showing  to  the  satisfaction  of  the 
justice  that  the  person  against  whom  such  judgment  was  ren- 
dered has,  since  the  date  thereof,  been  guilty  of  fraud  in  any  of 
the  particulars  mentioned  in  the  fortieth  section,  the  justice  may 
thereupon  issue  an  order  for  the  arrest  of  such  person,  and  to 
bring  him  before  said  justice  for  examination  as  to  such  alleged 
fraud.  If,  after  hearing  all  the  evidence  adduced  by  the  parties 
upon  such  examination,  the  justice  be  satisfied  that  the  judgment 
debtor  has  been  guilty  of  fraud  in  any  of  the  particulars  so  alleged 
against  him,  he  may  order  him  to  be  imprisoned,  as  provided  in 
cases  of  imprisonment  at  the  time  of  judgment  rendered,  as  shown 
in  the  preceding  part  of  this  section  under  subdivision  (a).°* 

§  18i.  Recovery  of  damages  for  sheep  killed  by  dogs. — ^''If 
any  dogs  shall  have  killed,  or  assisted  in  killing,  wounding  or 
worrying  any  sheep,  lambs,  goats  or  kids  out  of  the  enclosure  of 
the  owner  of  such  dog,  the  owner  or  keeper  of  such  dog  shall  be 
liable  to  the  owner  of  such  sheep,  lambs,  goats  or  kids  in  the 
amount  of  dam^es  sustained,  to  be  recovered  in  an  action  before 
any  court  or  justice  having  jurisdiction  of  such  action;  and  it 
shall  not  be  necessary  to  sustain  such  action,  to  prove  that  the 
owner  or  keeper  of  such  dog,  knew  such  dog  was  accustomed 
to  do  such  worrying,  killing  or  wounding;  but  a  recovery  under 
this  section  shall  bar  and  preclude  the  owner  of  such  sheep, 
lambs,  goats  or  kids,  from  obtaining  compensation  from  the  county 
court,  and  when  compensation  is  obtained  from  the  county  court 
under  any  law  which  is  now  or  may  hereafter  be  in  force,  then 
the  county  wherein  the  payment  is  made,  is  authorized  to  sue 
under  this  section,  and  recover  as  the  owner  of  the  sheep,  lambs, 
goats  or  kids,  might  have  done,  and  the  amount  so  recovered 
shall  be  paid  into  the  county  treasury;  but  no  suit  shall  be  com- 
menced unless  authorized  by  the  county  court."  *• 


88  Code,   1899,  ch.   60,  gee.   156,  p.  B9  0ode,    1899,   ch.    62,   sec.   8,   pp. 

514;  Code,  1906,  sec.  2107.  044,  645;  Code,  1906,  sec.  2770. 
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§  18j.  Recovery  of  money  from  public  road  official  which 
he  fails  to  pay  over  at  the  expiration  of  his  term  of  office. — 
"Every  public  road  official  who  is  now  in  office  or  who  may 
hereafter  be  in  office  by  virtue  of  this  chapter  shall,  at  the  expira- 
tion of  his  term  of  office,  pay  over  to  his  successor  all  the 
money  in  his  hands  by  virtue  of  his  office,  taking  duplicate  receipts 
therefor,  one  of  which  shall  be  filed  with  the  clerk  of  the  county 
court.  If  he  fail  to  do  so  he  shall  be  liable  to  double  the  amount 
in  his  hands,  to  be  recovered  by  the  county  before  any  justice 
or  court  having  jurisdiction."  ®® 

§  18k.  Recovery  for  damages  wilfully  or  with  gross  negli- 
gence done  to  the  property  of  livery  stable  keepers. — "When- 
ever hereafter  any  bailee  or  bailees  for  hire  or  loan  of  any 
property  of  any  livery  stable  keeper,  in  cities  of  over  three 
thousand  population  in  this  state,  shall  wilfully  or  with  gross 
negligence  damage  or  destroy  the  property  of  any  one  as  afore- 
said, while  the  same  is  in  the  custody  or  possession  of  said 
bailee  or  bailees,  the  person  or  persons  *  *  *  shall  be  liable 
to  said  owner  or  owners  of  said  property  for  the  value  thereof, 
or  the  injury  done  in  the  same,  in  a  civil  action,  either  in  the 
circuit  court  or  before  a  justice  of  the  peace  as  like  amounts 
are  now  by  law  Recoverable."  ®^ 

§  181.  Recovery  for  damages  to  prc^erty  of  livery  stable 
keepers  by  careless  driving  or  improper  conduct. — *^Any  damage 
or  damages  done  to  the  property  of  any  livery  stable  keeper,  in 
cities  of  over  three  thousand  population  in  this  state,  by  careless 
driving  or  improper  conduct,  while  in  the  custody  or  possession 
of  any  bailee  or  bailees  to  whom  the  same  may  have  been  hired 
or  loaned  *  *  *  shall  be  liable  to  said  owner  or  owners  of 
said  property  for  the  value  thereof,  or  the  injury  done  to  the 
same,  in  a  civil  action,  either  in  the  circuit  court  or  before  a 
justice  of  the  peace,  as  like  amounts  are  now  by  law  recover- 
able." •= 

«o  Code,  W.  Va.,  1913,  ch.  43,  sec.  «2  Oo<Je,  W.  Va.,  1913,  ch.  145,  seca. 

56a— CIV,  aerial   sec.   1871.  27a^-II,  27ar— III,  serial  sees.  6222, 

wCode,  1913,  ch.  145,  sec.  27— AI,  5223. 
aerial  sec.  5221. 
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§  18m.  Cases  in  which  a  justice  has  no  civil  jurisdiction. — (a) 
Cases  involving  damages. — A  justice  has  no  jurfsdiction  in  any 
action  for  false  imprisonment,  malicious  prosecution,  verbal  or 
written  slander,  breach  of  marriage  promise,  or  for  seduction.*' 

(b)  Cases  involving  title  to  real  estate. — A  justice  has  no 
jurisdiction  of  any  action  in  which  title  to  real  estate  is  in- 
volved,*** except  an  action  of  unlawful  entry  and  detainer  in 
which  the  relation  of  landlord  and  tenant  exists  between  the 
parties  to  the  suit  with  reference  to  the  property  sued  for;**^  in 
which  case  a  claim  that  title  to  real  estate  will  come  in  question 
can  not  be  properly  made,  inasmuch  as  a  tenant  is  estopped  from 
denying  the  title  of  his  landlord.*® 

It  matters  not  what  the  nature  of  the  action  may  be,  if  the 
title  to  real  estate  comes  in  question,  except  as  hereinbefore  stated, 
if  properly  raised,  the  justice  has  no  jurisdiction  in  such  case.*^ 

(c)  Cases  of  equitable  cognizance. — A  justice  has  no  juris- 
diction to  administer  equitable  relief,*®  though  he  may  apply 
equitable  doctrines  to  the  decision  of  civil  cases  that  are  properly 
before  him.** 


«2Code,  1899,  ch.  50,  sec.  12.  p. 
484:   Code,  1906,  see.   1963. 

0*  Code,  1899,  ch.  50,  sec.  10,  p.  484; 
Code,  1906,  sec.  1961 ;  Hughes  v. 
Mount,  23  \V.  Va.  130;  Watson  v. 
Watson,  45  W.  Va.  290,  31  S.  E. 
Rep.  939. 

e»  Code,  1899,'  ch,  50,  sec.  50,  cl.  12; 
Code,  1906,  sec.  2001;  Hughes  v. 
Mount,  23  W.  Va.  130;  Voss  v.  King, 
38  W.  Va.  607,  18  S.  E.  Rep.  762. 

66  Voss  V.  King,  38  W.  Va.  607,  18 
S.  E.  Rep.  762;  Credle  v.  Gibbs,  65 
K  C.  192;  Davis  v.  Davis,  83  N.  C. 
71;  State  v.  Fickling,  10  S.  C.  301; 
State  v.  Marshall,  24  S.  C.  507;  Win- 
terfield  v.  Strauss,  24  Wis.  394. 

67Bartlett  v.  Prescott,  41  N".  H. 
493;  Parker  v.  Bussell,  3  Blackf. 
(Ind.)  411;  State,  ex  rel.,  Huston  v. 
Ganzhom,  52  Mo.  App.  220. 

Poffenbarger,  J.,  quoting  approv- 
ingly from  Warwick  v.  Mayo,  15 
Gratt.  528,  says:  "In  proceeding  be- 
fore the  mayor  or  other  justice  to 
impose  a  penalty  upon  a  party  for 
obstructing  a  street,  if  a  claim  to  the 


freehold  is  set  up  in  the  defendant 
or  in  those  for  whom  he  acts,  the 
mayor  or  justice  has  jurisdiction  to 
try  the  fact  whether  the  claim  is 
bona  fide  made.  In  such  case  if  the 
claim  is  bona  fide  made,  the  juris- 
diction of  the  mayor  or  justice  is 
ousted;  he  can  not  inquire  into  the 
validity  of  the  claim;  and  he  has 
no  power  in  such  case  to  proceed 
to  a  summary  conviction."  See  opin- 
ion of  Poffenbarger,  J.,  in  Morley  v. 
Godfrey,  54  W.  Va.  at  p.  67,  46  S. 
E.  185. 

68  Hall  v.  Canute,  22  Ala.  650; 
^Vhiteside  v.  Kershaw,  44  Ark.  377; 
Woodruff  V.  McDonald  Furniture  Co., 
96  Ga.  86,  23  S.  E.  Rep.  195;  Ridg- 
ley  V.  Stillwell,  28  Mo.  400;  Enlow 
V.  Xewland,  22  Mo.  App.  581;  Chi- 
cago, B.  &  Q.  Co.  V.  Skupa,  16  Xev. 
341,  20  N.  W.  Rep.  393;  Grimm  v. 
Kucera,  16  Neb.  349,  20  N.  W.  Rep. 
396;  Moore  v.  Freeman,  50  Ohio  St. 
592,  35  N.  E.  Rep.  502. 

6a  Whiteside  v.  Kershaw,  supra. 
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(d)  Freight  charges — No  jurisdiction  to  determine  rate  of. — 
Unless  the  statute  law  so  authorizes,  a  justice  of  the  peace  has 
no  jurisdiction  or  power  to  determine  the  rate  of  freight  charges 
that  may  be  made  by  railroad  corporations.^® 

§  18n.  Jurisdiction  of  a  justice  of  the  peace  in  criminal 
cases. — A  justice  shall  have  jurisdiction  of  the  following  offenses 
committed  in  his  county,  or  on  any  river  or  creek  adjoining 
thereto/^ 

(a)  Assault  and  battery,  unless  the  offense  was  committed  on 
a  sheriff  or  other  officer  of  justice,  or  riotously  or  with  intent  to 
commit  a  felony,  and  no  compromise'  with  the  party  injured  shall 
affect  or  prevent  the  trial  of  such  offense  by  the  justice.^^ 

(b)  Trespass  to  personal  property;  and  the  punishment  for 
the  offense  of  assault  and,  battery  or  trespass  to  persongtl  prop- 
erty, is  by  a  fine  of  not  less  than  five  nor  more  than  fifty  dollars.^' 

(c)  Disturbance  of  schools,  literary  societies,  etc. — A  justice 
has  jurisdiction  of  the  case,  if  a  person  wilfully  interrupt,  molest 
or  disturb  any  free  school  or  other  school,  literary  society  or 
any  other  society  formed  for  intellectual,  social  or  moral  improve- 
ment, organized  or  carried  on  under  or  in  pursuance  of  the  laws 
of  this  state,  or  any  Sunday-school  or  other  school,  or  school 
exhibition,  or  any  society  lawfully  carried  on,  and  shall  for  such 
offense  impose  a  fine  of  not  less  than  five  or  more  than  fifty 
dollars,  and  may,  at  his  discretion  or  the  jury  trying  the  case 
imprison  the  party  in  the  county  jail  not  exceeding  ten  days.'* 

(d)  Adultery  and  fornication  and  other  offenses  in  which 
the  fine  does  not  exceed  ten  dollars,  or  the  imprisonment  ten 
days. — ^He  has  jurisdiction  in  cases  of  adultery  and  fornication, 
and  any  other  case  where  the  punishment  is  limited  to  a  fine 
not   exceeding  ten   dollars,   or   to   imprisonment   not  more    than 


70  Norfolk  &  W.  Ry.  Co.  v.  Pinna-  '3  Code,  W.  Va.,  1913,  ch.  50,  sec. 

de  Coal  Co.,  44  W.  Va.  674,  «0  S.  E.  219,  serial  sec.  2773. 

Rep.    196.                                               *  74  Code,  1899,  eh.  50,  sec.  219,  cl.  3, 

TiCode,  W.  Va.,  1913,  ch.  50,  sec.  p.  530;  Idem,  ch.  149,  sec.  19,  pp.  794, 

219,  serial  sec.  2773.  795;    Code,    1906,   sec.    2170;    Idem, 

"Code,  W.  Va.,  1913,  ch.  50,  sec  sec.  4370. 
219,  serial  sec.  2773. 


§  18n  .  Hogg's  treatise  and  forms.  36 

ten  days.    But  the  fine  for  adultery  or  fornication  shall  be  twenty 
dollars.^' 

(c)  Petit  larceny. — ^A  justice  is  given  jurisdiction  in  cases  of 
petit  larceny,  and  upon  conviction  thereof,  either  upon  the  con- 
fession of  the  defendant  or  upon  a  trial  by  the  justice,  with 
or  without  a  jury,  the  justice  may  impose  a  fine  upon  the  party 
convicted  of  not  less  than  ten  or  more  than  thirty  dollars,  and 
the  justice  may  at  his  discretion,  or  that  of  the  jury  trying  him, 
imprison  the  oflFender  in  the  county  jail  not  exceeding  thirty 
days.  And  if  the  convict  be  a  male  person,  unless  he  shall  pay 
said  fine  and  costs  of  prosecution,  he  may  during  the  term  of 
his  imprisonment  be  compelled  to  work  on  the  public  roads  or 
streets  at  the  rate  of  one  dollar  per  day  until  the  said  fine  and 
the  costs  of  the  prosecution  are  paid;  and  if  necessary  a  ball  and 
chain  shall  be  attached  to  his  person.''® 

« 

(f)  Carrying  dangerous  or  deadly  weapons  about  the  person 
without  a  state  license  therefor. — It  is  now  provided  by  statute,^^ 
that  if  any  person  "without  a  state  license  therefor,  carry  about 
his  person  any  revolver,  or  other  pistol,  dirk,  bowie  knife,  slung 
shot,  razor,  billy,  metallic  or  other  false  knuckles,  or  any  other 
dangerous  or  deadly  weapon  of  like  kind  and  character,  he  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  be 
confined  in  the  county  jail  for  a  period  of  not  less  than  six 
nor  more  than  twelve  months  for  the  first  oflFense;  but  upon 
conviction  of  the  same  person  for  the  second  oflFense  in  this 
state,  he  shall  be  guilty  of  a  felony  and  be  confined  in  the  peni- 
tentiary not  less  than  one  nor  more  than  five  years,  and  in 
either  case  fined  not  less  than  fifty  nor  more  than  two  hundred 
dollars,  at  the  discretion  of  the  court;  and  it  shall  be  the  duty 
of  the  prosecuting  attorney  in  all  cases  to  ascertain  whether  or 
not  the  charge  made  by  the  grand  jury  is  the  first  or  second 
oflFense,  and  if  it  shall  be  the  second  oflFense  it  shall  be  so  stated 
in  the  indictment  returned,  and  the  prosecuting  attorney  shall 
introduce  the  record  evidence  before  the  trial  court  of  said 
second  oflFense,  and  shall  not  be  j)ermitted  to  use  his  discretion 


"Code,  1899,  ch.  50,  sec.  219,  cl.  tt  For  the  former  kw  relating  to 

4,  p.  530;  Code,  1906,  sec.  2170.  this  offense,  see  Hogg's  Tr.  &  Forms, 

70  Code,  1899,  ch.   50,  sec.   219,  cl.      (1st  Ed.),  S8(f),  p.  14. 

6,  p.  530;  Code,  1906,  sec.  2170. 
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in  charging  said  second  offense  nor  in  introducing  evidence  to 
prove  the  same  on  the  trial;  provided,  that  boys  under  the  age 
of  eighteen  years,  upon  the  second  conviction,  may,  at  the  discre- 
tion of  the  court,  be  sent  to  the  reform  school  of  the  state."  ^' 
From  what  we  have  said  in  the  footnote,  it  is  clear  that  a 
justice  only  has  jurisdiction  under  this  statute  where  the  viola- 

* 

tion  thereof  is  the  first  offense  imputable  to  the  defendant,  and 
our  supreme  court  has  so  construed  this  statute.^" 

(g)  Violations  of  the  law  as  to  turnpikes  authorized  to  re- 
ceive tolls. — ^A  justice  shall  have  jurisdiction  under  the  follow- 
ing provisions  of  the  statute,  and  in  cases  of  the  violation  thereof, 
may  impose  the  punishment  therein  provided: 

A  collector  of  tolls  on  the  Cumberland  road,  or  any  other 
turnpike  authorized  by  law  to  receive  tolls,  may  refuse  to  allow 
any  person,  animal  or  vehicle  to  pass  on  such  roads  until  the 
lawful  toll  be  paid.  If  any  person,  animal  or  vehicle  pass  a  toll 
gate  on  such  roads  or  other  proper  place  for  payment,  without 
paying  or  tendering  the  toll,  or  if  any  person  misrepresent  the 
distance  he  may  have  travelled  on  such  road,  such  person,  or  the 
owner  or  person  in  possession  of  such  animal  or  vehicle,  shall  be 
fined  not  exceeding  twenty  dollars;  and  the  like  penalty  shall 
be  incurred  when  any  person,  animal  or  vehicle  subject  to  toll 
is  passed  through  any  private  gate,  bars  or  fence  for  the  pur- 
pose  of   evading  .the  payment   of   toll.     This    section    shall    not 


78  Code,  W.  Va.,  1913,  ch.  148,  sec. 
7,  serial  sec.  5291. 

Ohservatifm^  on  the  staiute  above 
quoted.  If  the  justice  has  jurisdic- 
tion under  this  statute  it  can  only  be 
for  the  first  offense,  as  a  second  of- 
fense raises  the  crime  to  a  felony. 
If  the  justice  has  jurisdiction  over 
the  first  offense,  it  is  by  virtue  of 
sub-section  6  of  section  219,  ch.  50 
of  the  Code  of  1913,  wherein  it  pro- 
vides that  the  justice  shall  have 
jurisdiction  "in  cases  for  the  viola- 
tion of  section  seven  of  chapter  one 
hundred  and  forty-eight  of  this  Code ; 
and  upon  the  conviction  of  the  de- 
fendant for  a  violation  of  any  of 
the   proviaioiis   of    said   section^   he 


shall  be  punished  as  provided  in  said 
section/*  Now,  in  amending  and  re- 
enacting  the  law  in  1909  as  it  was 
prior  thereto,  the  new  act  declares 
that  all  other  acts  or  parts  of  acts 
inconsistent  with  the  amendatory  act 
of  1909  are  thereby  repealed. 

The  two  statutes  are  not  totally 
repugnant,  but  only  partially  so.  6o 
far  as  the  subsequent  statute  pun- 
ishes the  first  offense  as  a  misde- 
meanor the  justice  evidently  has 
jurisdiction,  but  of  a  second  offense, 
being  a  felony,  the  justice  is  with- 
out jurisdiction. 

7»Bradberrv  v.  Buffmgton,  74  W. 
Va.  529,  82  S.  E.  321. 
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apply  to  persons  now  having  a  lawful  right  to  pass  on  such 
roads  without  the  payment  of  tolls.**" 

•  (h)  I — Violation  of  the  fi^h  and  game  law. — The  entire  body 
of  the  fish  and  game  law  of  the  state  was  contained  in  chapter  62 
of  the  Code  of  1913,  until  it  was  amended  by  chapter  14  of  the 
acts  of  1915,  whereby  sections  six,  fifteen,  nmeteen,  twenty-one, 
twenty-three,  twenty-five,  twenty-six,  thirty-one,  thirty-four,  forty- 
four,  forty-five,  and  fiftx-six  ^*  of  said  chapter  were  amended 
and  re-enacted,  so  that  said  chapter  62  of  the  Code  of  1913  with 
the  said  amendments  of  the  act  of  1915,  made  thereto  with  the 
added  new  sections  contained  in  said  act  embodies  all  the  exist- 
ing law  now  in  force  in  reference  to  this  subject. 

(h)  II — ^Arrests  for  violations  of  the  fish  and  game  law  may 
be  made  by  the  warden  and  his  deputies. — "The  forest,  game, 
and  fish  warden,  and  appointed  deputy  wardens  shall  have  full 
power  to  execute  and  serve  any  warrant  or  process  of  law, 
issued  by  any  justice  of  the  peace  or  by  any  court  having  juris- 
diction under  the  law,  relating  to  game,  fish,  birds  and  forests, 
in  the  same  manner  as  any  constable  or  sheriflf  might  serve  or 
execute  such  process,  and  may  arrest  on  sight  withcJtit  a  warrant, 
any  person  or  persons,  detected  by  them,  actually  violating  any 
of  the  provisions  of  the  laws  of  this  state  relating  to  the  game, 
fish,  birds  and  forests,  and  may  take  such  person  or  persons,  so 
offending,  before  any  court,  or  justice  of  the  peace,  having  juris- 
diction of  the  oflFense,  and  make  proper  complaint  before  such 
court,  or  justice,  which  shall  proceed  with  the  case  in  the  manner 
as  provided  by  law/'  *'- 

(h)  III — Hunting  without  a  license — ^Application  for  a  license 
— PsLyment  of  license  tax — ^Form  of  the  license — Carrying  of  un- 
cased gun  in  field  or  woods — Penalty  for  hunting  without  license. 

— No  person  not  a  citizen  of  the  United  States  of  America  shall  at 
any  time  hunt,  pursue,  kill  or  catch  any  wild  animals,  or  wild  birds 
in  this  state,  or  have  in  his  possession  firearms  of  any  kind  for  the 
purpose  of  hunting. 

80  Code,  1890,  ch.  50.  ftec.  210,  cl.  ]915  is  evidently  an  error  an  this 
7,  p.  530;  Idem,  ch.  56,  sees.  9,  10,  section  is  the  one  containing  the  re- 
pp. 616,  617;   Code,   1006,  sec.  2170;       pealing  clause. 

Code,  1906,  sees.  2600,  2601.  «2Code,  W.  Va.,  1913,  ch.  62,  sec. 

81  That     this     section      (56j[     was       4,  serial  sec.  3452. 
amended  and  re-enacted  by  the  Act  of 
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No  person  shall,  at  any  time,  hunt,  pursue,  kill  or  catch  any  wild 
animals,  or  wild  birds  in  this  state,  without  first  having  secured  a 
license  so  to  do,  as  herein  provided,  and  then  only  during  the  respec- 
tive periods  when  it  shall  be  lawful  to  hunt  such  game,  animals  and 
game  birds.  Such  license  may  be  procured  in  the  following  manner, 
to-wit :  The  applicant  shall  go  before  the  clerk  of  the  county  court 
of  the  county  of  his  residence  and  fill  out  a  blank  application,  stating 
his  citizenship,  name,  age,  occupation,  or  profession,  weight,  height, 
place  and  county  residence,  color  of  hair,  eyes  and  complexion ;  the 
application  shall.be  subscribed  in  ink  and  sworn  to  by  the  applicant 
that  his  statements  are  correct  and  true  to  the  l)est  of  his  knowledge 
and  belief  before  the  county  clerk  issuing  said  license.  If  the  appli- 
cant be  a  citizen  of  any  state  or  territory  of  the  United  States  of 
America,  and  a  non-resident  of  this  state,  such  application  may  be 
be  made  and  the  license  issued  by  the  clerk  of  the  county  court 
in  any  county  in  the  state,  and  such  non-resident  applicant  shall 
pay  to  the  clerk  of  the  county  court  before  receiving  the  license 
the  sum  of  eighteen  dollars  as  a  license  tax  for  a  hunting  license  per- 
mitting him  to  hunt  any  of  the  wild  animals  or  wild  birds  in  this 
state.  All  non-resident  members  of  any  club  or  organization  own- 
ing or  leasing  a  game  or  fish  preserve  in  this  state  shall  be  required 
to  secure  a  non-resident  license  to  hunt  or  fish. 

If  the  applicant  be  a  bona  fide  resident  of  this  state  he  shall  make 
application  for  a  hunting  license  to  the  clerk  of  the  county  court  of 
the  county  of  his  residence,  which  application  shall  be  the  same  as 
above  described,  and  in  the  manner  so  described ;  or  if  the  applicant 
is  a  bona  fide  resident  and  citizen  of  this  state,  he  may  fill  out  said 
application  and  swear  to  the  same  before  some  one  authorized  to  ad- 
minister oaths  and  send  the  same  to  the  comity  clerk  of  the  county 
of  his  residence  together  with  the  amount  of  license  tax  herein  pre- 
scribed and  sufficient  postage  for  the  return  of  the  license,  and  such 
clerk  shall  thereupon  issue  and  send  him  such  license;  but  before 
issuing  the  said  license,  the  applicant  shall  in  all  cases  pay  to  the 
clerk  of  the  county  court  the  sum  of  one  dollar  as  a  license  tax; 
provided,  that  a  bona  fide  resident  land  owner  or  his  children,  or  his 
bona  fide  tenant  may,  on  his  own  land,  hunt  any  of  the  game  animals 
or  game  birds  mentioned  in  this  chapter  during  the  hunting  season 
without  obtaining  a  license  so  to  do.  No  person  to  whom  such 
license  has  been  issued  shall  be  entitled  to  hunt,  pursue  or  kill  game 
in  this  state,  unless  at  the  time  of  such  hunting,  pursuing  or  killing 
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of  game  animals,  or  game  birds,  he  shall  have  such  license  in  hi> 
actual  possession;  and  he  sliall  exhil)it  the  same  to  any  officer  of 
this  state  or  to  the  owner,  tenant  or  lessee  on  any  land  on  which  he 
is  hunting  on  demand.  Such  license  shall  he  good  anywhere  in  this 
state  to  permit  the  holder  thereof  to  hunt  in  any  of  the  counties  of 
this  state,  but  only  during  the  period  of  time  in  which  it  is  lawful 
to  hunt  for  any  of  the  game  birds  or  game  animals;  and  such  license 
shall  be  good  and  valid"  until  the  end  of  the  calendar  year  in  which 
the  same  is  issued.  Said  license  shall  be  signed  by  the  clerk  of  the 
county  court  and  bear  the  name  of  the  county,  and  the  seal  of  the 
county  court  of  the  county  in  which  same  i^  issued,  and  shall  bear  a 
number  according  to  the  serial  order  in  which  it  was  issued,  and 
,  the  clerk  shall  be  allowed  to  deduct  twenty-five  cents  from  such 
license  tax  paid  him  under  this  section,  as  a  fee  for  his  services  for 
filling  out,  acknowledging  affidavit  and  issuing  said  license.  At  the 
same  time  that  such  a  clerk  issues  such  a  license  to  the  applicant  he 
shall  also  deliver  to  him  a  tag  bearing  in  figures  the  name  and  num- 
ber of  his  license,  and  the  name  of  the  county  wtherein  the  same  was 
issued,  and  if  the  same  was  issued  to  a  non-resident  of  this  state, 
the  said  tag  shall  also  bear  the  word  "non-resident." 

The  form  of  said  license  to  be  issued  hereunder,  and  the  said 
affidavits  to  be  made  to  the  applicants  therefor,  and  the  tag  herein- 
before required  to  be  delivered  to  the  applicant,  shall  be  designed 
and  supplied  to  the  clerk  by  the  state  forest,  game  and  fish  warden, 
and  such  tag  shall  at  all  times  be  worn  on  the  arm  of  the  licensee, 
prominently  exhibited,  while  hunting  under  the  authorship  of  said 
license. 

Said  clerks  shall  keep  an  accurate  list  of  all  such  licenses  issued 
by  them  and  shall  pay  into  the  treasury  of  the  state  of  West  Vir- 
ginia on  the  first  day  of  each  month  all  such  license  taxes  collected 
by  them  for  the  month  next  preceding,  except  his  fees. 

The  carrying  of  any  uncased  gun  in  any  of  the  fields  or  woods  of 
this  state  by  any  person  not  having  a  right  to  hunt,  pursue  or  kill 
game  birds,  or  -animals  in  such  fields  or  woods  shall,  as  to  such 
person,  other  than  the  bona  fide  owner  or  owners  of  such  fields  or 
woods,  his  or  their  child  or  children,  tenants  or  lessees,  be  deemed 
prima  facie  evidence  of  a  violation  of  this  section ;  and  any  person 
claiming  to  hold  a  Jicense  to  hunt  in  this  state,  having  in  his  posses- 
sion any  gun  or  other  hunting  paraphernalia  in  such  woods,  or  fields, 
shall  on  failure  to  produce  such  license  for  inspection  to  any  warden 
of  this  state  or  to  any  officer  or  owner  or  agent  of  the  owner  of  such 
woods  and  fields,  on  demand,  or  upon  failure,  at  all  times  to  wear, 
as  herein  required,  the  tag  while  in  such  woods  or  fields,  or  who 
shall  transfer  or  attempt  to  transfer  any  license  mentioned  in  this 
section,  or  who  shall  hunt  or  attempt  to  hunt  with  or  under  such 
transferred  license,  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction be  punished  as  herein  provided.     Any  person  violating  any 
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of  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof,  shall  be  fined  not  less  than 
twenty-five  nor  more  than  one  hundred  dollars  for  each  and  every 
offense,  including  the' cost  of  prosecution  and  a  fee  of  ten  dollars  to 
the  attorney  prosecuting  the  case,  and  in  addition  thereto  may  be 
confined  in  tl*e  county  jail  for  a  period  not  exceeding  sixty  days,  in 
the  discretion  of  the  court  or  justice  trying  the  case,  and  upon  failure 
to  pay  said  fine  and  costs,  the  person  convicted  shall  be  confined  in 
the  county  jail  until  such  fine  and  cosfcs  are  paid,  but  such  imprison* 
ment  shall  not  exceed  thirty  days  for  any  one  offense.  No  hunter's 
license  shall  be  issued  to  any  minor  under  the  age  of  fifteen  years 
without  the  consent  in  writing  from  the  parent  or  guardian  of  such 
minor,  such  consent  to  be  filed  with  the  clerk  issuing  the  license  and 
by  him  preserved,  but  such  infant  may  hunt  on  his  own  land  or  that 
of  his  parents  or  guardian.^*^ 

(h)  IV — Transfer,  alteration^  or  sale  of  license  to  hunt  for- 
bidden.— "Any  person  who  shall,  at  any  time,  alter  or  change 
in  any  manner,  or  loan,  sell,  or  transfer  to  another  any  license  or 
tag  provided  for  in  this  chapter,  or  any  person  who  shall  buy  or 
borrow  such  license  or  tag  shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  fined  not  less  than  twenty  nor 
more  than  fifty  dollars  and  in  addition  thereto  may  be  confined  in 
the  county  jail  not  more  than  thirty  days."  ^* 

(h)  V — Close  season  and  open  season. — For  the  application 
of  the  law  now  under  notice,  the  statute  defining  the  "open"  and 
"close"  seasons  is  here  given.  "The  words  'close  season,'  and  'close 
time,'  shall  mean  the  time  or  period  during  which  it  is  unlawful  to 
hunt,  pursue,  catch,  shoot,  wound,  trap,  or  destroy,  any  bird  or  ani- 
mal, or  to  fish  for  or  catch  any  fish,  and  the  words  'open  season' 
and  'open  time'  shall  mean  the  open  time  or  period  during  which  it 
shall  be.  lawful  to  take  these  animals,  birds  and  fish,  as  specified  and 
limited  by  law."  ®* 

(h)  VI — Game  animals  and  game  birds — ^What  are. — ^"For 
the  purpose  of  this  chapter  the  following  are  considered  game  ani- 
mals, to-wit:  elk,  deer,  rabbits  and  squirrels.  And  the  following 
shall  be  considered  game  birds,  to-wit:  The  anatadae,  commonly 
known  as  ducks,  geese,  swan  and  brant;  the  rallidae,  commonly 
known  as  mad  hens,  rails,  coots  and  gallinules ;  the  limioolae,  com- 
monly known  as  shore  birds,  plover,  snipe,  woodcock,  tatlers,  cur- 
lews, ortolan,  sandpiper;  and  gallinae,  commonly  known  as  wild 
turkey,  ruffed  grouse  or  pheasant,  quail,  or  bob  white."  *® 

M  Acta,  1919,  ch.  62,  sec.  19.  «5Code,  1913,  ch.  62,  sec.  22,  serial 

J**  Acts,    1915,  ch.    14,   sec.   21,   pp.      sec.  3479. 
152,  153.  80  Acts,  1915,  ch.  14,  sec.  23,  p.  153. 
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(h)  VII — Unlawful  to  buy,  sell,  or  have  in  one's  possession, 
or  to  transport  or  receive  for  transportation  certain  animals, 
birds,  and  fish. — "It  shall  be  unlawful  for  any  person  to  buy,  sell, 
or  have  in  possession  any  of  the  animals,  wild  fowl,  or  birds 
mentioned  in  section  twenty-three  of  this  chapter,  at  any  time 
when  the  killing,  trapping,  netting,  and  snaring  of  such  animals, 
wild  fowl  or  birds,  shall  be  unlawful,  or  which  shall  have  been 
killed,  trapped,  netted,  or  snared,  contrary  to  the  provisions  of 
this  chapter.  And  it  shall  further  be  unlawful  for  any  person, 
or  persons,  firm,  or  corporation,  at  any  time,  to  purchase  or  offer 
to  purchase,  or  to  sell  or  expose  for  sale,  or  have  in  his,  or 
their  possession  for  the  purpose  of  selling,  any  quail,  ruffed 
grouse,  or  pheasant,  woodcock,  wild  turkey,  wild  geese,  swan, 
brant,  wild  ducks  of  any  kind,  plover,  snipe,  sandpiper,  squirrel, 
deer,  or  venison ;  trout  of  any  species,  salmon  of  any  species, 
pike,  bass,  or  silver  perch,  or  any  of  the  birds,  fish,  or  game 
prohibited  to  be  caught  or  killed  at  any  time  by  the  provisions 
of  this  chapter,  and  it  shall  be  unlawful  for  any  persons,  firm 
or  corporation,  or  common  carrier,  to  receive  for  transportation, 
or  to  transport,  carry  or  convey,  any  quail,  ruffed  grouse  or 
pheasant,  woodcock,  wild  turkey,  wild  geese,  swan,  brant,  wild 
ducks  of  any  kind,  plover,  snipe,  sandpiper,  squirrel,  deer,  or 
venison  or  game  fishes  mentioned  in  this  section,  that  shall  have 
been  caught,  snared,  taken,  trapped,  or  killed,  at  any  time, 
within  the  limits  of  this  state,  knowing,  or  having  reason  to 
believe,  the  same  had  been  sold,  or  to  transport,  carry,  or  convey, 
the  same  outside  of  this  state  for  any  purpose;  provided,  that  it 
shall  be  lawful  to  have  any  such  game  animals,  birds,  or  fishes, 
in  possession  for  a  period  not  exceeding  twenty  days  after  the 
open  season  thereof  is  ended  and  the  close  season  thereon  has 
begun.  Any  person,  or  persons,  firm  or  corporation,  guilty  of 
violating  any  of  the  provisions  of  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be 
fined  not  less  than  twenty-five  dollars  nor  more  than  one  hun- 
dred dollars  for  each  and  every  offense,  and  the  costs  of  the 
prosecution.  And  in  default  of  the  payment  of  such  fine  and 
costs,  shall  be  confined  in  the  county  jail  until  the  same  is  paid, 
not  to  exceed,  however,  the  period  of  sixty  days.  The  selling, 
exposing  for  sale,  having  in  possession  for  sale,  transporting  or 
carrying  and  conveying,  contrary  to  the  provisions  of  this  section. 
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of  each  and  every  animal,  fish,  or  bird  mentioned  in  this  section, 
shall  constitute  a  separate  offense."  "^ 

(h)  Vila— When  unlawful  to  kill  elk,  wild  turkey  or  deer — 
Unlawful  to  kill  any  fawn,  doe  or  certain  bucks — Penalties. — No 
person  shall  hunt,  chase,  wound  or  kill  any  elk  in  this  state  at  any 
time  for  a  period  of  eight  years  from  and  after  the  passage  of  this 
act ;  provided,  that  the  owner  of  any  elk,  which  shall  be  kept  in  any 
park  or  field  sufficiently  inclosed  to  reasonably  prevent  their  escape 
therefrom,  shall  have  the  right  to  kill  any  elk  of  his  own;  provided, 
further,  that  such  owner  may  pursue,  recapture  or  kill  any  of  his 
elks  that  may  escape  from  this  enclosure.  No  person  shall  hunt, 
chase,  wound  or  kill  any  deer  in  this  state  at  any  time  for  a  period 
of  three  years  from  and  after  the  passage  of  this  act ;  provided,  that 
the  owner  of  any  deer,  which  shall  be  kept  in  any  park  or  field  suf- 
ficiently inclosed  to  reasonably  prevent  their  escape  therefrom,  shall 
have  the  right  to  kill  any  deer  of  his  own ;  provided,  further,  that 
such  owner  may  pursue,  recapture  or  kill  any  of  his  deer  that  may 
escape  from  his  inclosure.  ^ 

No  person  shall  chase,  wound  or  kill  any  wild  turkey  in  this  state 
at  any  time  for  a  period  of  two  years  from  and  after  the  passage  of 
this  act.  No  person  or  persons,  shall  chase  or  hunt  deer  with  dogs 
in  this  state  at  any  time.  Any  person  violating  any  provision  of  this 
paragraph  shall  be  guilty  of  a  felony,  and  on  conviction  thereof  shall 
be  confined  in  the  penitentiary  not  less  than  six  months  nor  more 
than  five  years. 

No  person  shall  hunt,  chase,  kill  or  wound  any  deer  after  the  year 
one  thousand  nine  hundred  and  twenty-one,  from  the  first  day  of 
December  until  the  fifteenth  day  of  OctolDer  following,  of  any  year 
except  tame  deer  owned  by  the  person  chasing  same ;  nor  shall  any 
one  person  kill  more  than  one  deer  in  any  one  season.  No  person 
shall  at  any  time  kill  any  fawn,  doe,  or  any  other  deer  than  bucks 

sTCode,  1013,  ch.  02,  sec.  24,  serial  sec.  3481. 
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with  horns  or  antlers  over  four  inches  in  length,  or  have  the  fresh 
skin  of  any  doe  or  fawn  in  his  possession.  No  person  shall  at  any 
time  kill  or  have  in  his  possession  any  deer,  quail,  pheasant  or  ruffed 
grouse,  wild  turkey,  squirrel,  or  any  part  of  the  same,  or  game  fishes 
with  the  intention  of  sending  or  transporting  the  same  or  having  the 
same  sent  or  transported  bcN'ond  the  limits  of  this  state.  Any  person 
violating  any  provisions  of  this. paragraph  shall  be  guilty  of  a  mis- 
demeanor and  on  conviction  thereof  shall  be  fined  not  less  than 
twenty-five  or  more  than  fifty  dollars  for  each  and  every  deer  un- 
lawfully hunted,  chased,  wounded,  or  killed,  and  for  each  doe  or 
fawn's  skin  had  in  possession,  and  not  less  than  twenty-five  dollars 
nor  more  than  fifty  dollars  for  each  and  every  quail,  ruffed  grouse 
or  pheasant,  wild  turkey,  or  any  part  of  the  same,  for  each  and  every 
game  fish  and  for  pach  deer,  or  part  of  a  deer,  kiHed  or  had  in  pos- 
session with  the  intention  of  sending  or  transporting  the  same,  or 
having  sent  or  transported  beyond  the  limits  of  this  state.  And  in 
addition  to  the  fine  or  fines  prescribed  in  this  paragraph,  the  person 
or  persons  convicted  may  be  confined  in  the  county  jail  not  to  exceed 
sixty  days  for  each  and  every  offense ;  and  upon  default  of  the  pay- 
ment of  the  fine  and  costs  shall  be  confined  in  the  county  jail  until 
the  same  are  paid,  but  not  to  exceed  a  period  of  sixty  days."** 

(h)  VIII — Season  within  which  it  is  unlawful  to  catch,  kill, 
or  injure  certain  animals  and  birds — Number  of  animals  or  birds 
that  may  be  killed  in  open  season — Penalties. — It  shall  be  un- 
lawful for  any  person  to  catch,  kill  or  injure,  or  pursue  with  the 
intent  to  catch,  kill  or  injure,  any  ruffed  grouse,  or  pheasant  or  wild 
turkey  between  the  first  day  of  Deceml>er  and  the  fifteenth  day  of 
October  of  the  following  year;  or  any  quail  or  Virginia  partridge 
between  the  first  day  of  December  and  the  first  day  of  November 
following.  Nor  shall  any  one  person*  kill  more  than  twelve  quail  or 
five  ruffed  grouse,  or  two  wild  turkeys  in  any  one  day,  and  no  more 

87a  Acts,  1919,  ch.  52,  sec.  25. 
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than  sixty  quail  or  twenty  ruffed  grouse,  or  five  wild  turkeys  in  any 
one  open  season.  No  person  shall  kill  any  wild  ducks,  goose,  or 
brant  between  the  first  day  of  January  and  the  first  day  of  October; 
provided,  that  the  wood  duck  shall  not  be  killed  at  any  time  within 
this  state ;  woodcock  between  the  thirtieth  day  of  November  and  the 
first  day  of  October  following;  plover,  ortolan,  or  sandpiper  between 
the  fifteenth  day  of  December  and  the  first  day  of  September  follow- 
ing; or  any  snipe  between  the  fifteenth  day  of  December  and  the 
fifteenth  day  of  October  following;  nor  any  gray,  black  fox  or  red 
squirrel  between  the  first  dayof  December  and  the  fifteenth  day  of 
September  of  the  following  year.  Nor  shall  any  person  kill  more 
than  ten  squirrels  in  any  one  day,  nor  more  than  seventy  during  any" 
open  season. 

It  shall  be  unlawful  for  any  person  to  catch,  kill  or  injure  or 
pursue  with  intent  to  catch,  kill  or  injure  any  rabbit  between  the  first 
day  of  January  and  the  first  day  of  October  following;  provided,  it 
shall  be  lawful  for  any  person  or  any  of  his  children,  or  agents  to 
catch,  kill  or  pursue  at  any  time  any  rabbit  upon  his  own  land  or 
upon  any  land  upon  which  he  may  be  an  actual  bona  fide  tenant  or 
resident,  and  also  for  the  bona  fide  agent  of  the  owner  of  such  land 
to  hunt,  and  kill  any  rabbit  thereon  by  tlie  direction  of  such  owner 
otherwise  than  by  the  use  of  a  ferret ;  but  for  the  protection  of 
orchards,  gardens  and  young  fruit  trees  or  vines,  rabbits  may  l)e 
lawfully  hunted  with  ferrets  by  the  owners  thereof  or  their  agents. 

It  shall  be  unlawful  for  any  person  to  catch,  kill  or  injure  by 
means  of  a  gun,  snare,  trap  or  poison  any  red  fox,  or  skunk  between 
the  first  day  of  February  and  the  first  day  of  December  following, 
except  in  the  following  named  counties:  Pocahontas,  Randolph, 
Fayette,  Pendleton,  Monroe,  Jefferson,  Hardy,  Wayne,  Wood, 
lifarshall,  Mason,  Gilmer,  Hancock,  Lincoln,  Hampshire,  Braxton, 
Raleigh,  Webster,  Putnam,  Preston,  Lewis,  Jackson,  Mercer,  Green- 
brier, Berkeley,  Tyler,  Boone,  Kanawha,  Logan,  Barbour,  McDowell, 
Tucker  and  Calhoun;  provided,  however,  that  it  shall  be  lawful  for 
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any  person  at  any  time  or  by  any  means  to  eatch,  kill  or  pursue  any 
red  fox  or  skunk  upon  his  own  land,  or  on  any  lands  upon  which  he 
may  be  an  actual  bona  fide  tenant  or  resident,  and  also  for  the  agent 
of  the  owner  or  tenant  of  such  land  to  so  hunt  and  kill  any  red  fox 
or  skunk  thereon  by  the  direction  of  such  owner  or  tenant.  It  shall 
be  unlawful  for  any.person  at  any  thne  to  set  or  maintain  any  snare 
upon  the  improved  or  inclosed  lands  of  another  without  the  express 
permission  of  the  owner  or  tenant  of  such  lands,  or  at  any  time  to 
set  or  maintain  any  steel  or  spring  bear  trap  upon  any  lands  not 
his  own. 

Any  person  violating  any  of  the  provisions  of  this  section  shall 
be  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
fined  not  less  than  twenty-five  dollars  and  no  more  than  fifty  dollars 
for  each  offense,  and  in  the  discretion  of  the  justice  or  court  trying 
the  case,  be  imprisoned  in  the  county  jail  for  a  period  not  exceeding 
thirty  days  for  each  oflFense,  and  the  unlawful  catching,  killing  or 
injuring  of  each  and  every  wild  game  bird,  or  wild  game  animal 
hereinbefore  mentipned  in  this  section,  shall  be  deemed  a  separate 
offense,  and  in  default  of  the  'payment  of  tlie  fine  and  costs,  the 
persons  convicted  shall  be  confined  in  the  county  jail  for  a  period 
not  exceeding  thirty  days,  unless  such  fine  and  costs  be  sooner  paid ; 
provided,  Iiozvevcr,  that  the  forest,  game  and  fish  warden  or  deputy 
warden,  or  other  persons  under  the  direction  of  a  warden  may  cap- 
ture l)y  any  means  any  of  the  game  birds  or  game  animals  to  keep 
them  alive  for  propogation  purposes.  And  provided,  further,  that  the 
warden  may  give  written  permission  to  any  responsible  person  as 
provided  by  section  thirty-eight  of  this  chapter.®^ 

(h)  IX — Use  of  seine,  net,  etc.,  to  catch  certain  birds  forbid- 
den.— "It  shall  be  unlawful  for  any  person  at  any  time  to  catch,  by 
seine,  bait,  trap,  or  snare  of  any  kind  or  device,  any  wild  turkey, 
ruffed  grouse  or  pheasant  or  quail."  '® 

««  Acts,    1919,   ch.   52,   sec.   26,   pp.  »» Code,   1913,  ch.  62,  sec.  27,  serial 

217-219.  «ec.   3487. 
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(h)  X — Unlawful  to  hunt  or  fish  on  Sunday. — ''It  shall  be 
unlawful  to  hunt,  catch,  kill  or  injure  or  pursue  with  intent 
to  hunt,  catch,  kill  or  injure,  any  wild  animals  or  birds,  or  fish, 
on  the  first  day  of  the  week,  commonly  known  as  Sunday. 

"Any  person  violating  any  of  the  provisions  of  this  section  or 
section  twenty-seven  hereof,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof,  shall  be  fined  not  less 
than  ten  dollars,  nor  more  than  twenty-five  dollars,  and  in  default 
of  the  pa}Tnent  of  fine  and  costs,  be  committed  to  the  county 
jail  for  a  period  of  not  more  than  thirty  days,  unless  said  fine 
and  costs  are  sooner  paid."  ^ 

(h)  XI — Unlawful  to  kill,  catch,  have  in  one's  possession  or 
'  transport  certain  birds,  or  seU  or  have  in  one's  possession  the 
plumage,  skin,  or  body  of  certain  birds. — "That  no  person  shall, 
within  the  state  of  West  Virginia,  kill  or  catch  or  have  in  his 
or  her  possession,  living  or  dead,  any  wild  bird  other  than  a 
game  bird ;  or  purchase,  offer  or  expose  for  sale,  transport  or 
ship  within  or  without  the  state,  any  such  wild  bird  after  it 
has  been  killed  or  caught,  except  as  permitted  by  this  chapter. 
No  part  of  the  plumage,  skin  or  body  of  any  bird  protected  by 
this  section  shall  be  sold  or  had  in  possession  for  sale,  irrespec- 
tive of  whether  said  bird  was  captured  or  killed  within  or 
without  the  state.  For  the  purpose  of  this  chapter  all  the  birds 
and  species  of  birds  named  in  section  twenty-three  of  this  chapter 
only,  shall  be  considered  game  birds."  "^  All  the  birds  and 
species  cff  birds  hereinbefore  under  section  (h)  VI,  named  are 
treated  as  game  birds  for  the  purposes  of  the  game  and  fish  law.'- 

(h)  XII — Unlawful  to  take  or  destroy  birds  nests  or  have  the 
same  in  one's  possession.— "No  person,  except  the  game  warden, 
or  his  deputies,  by  his  direction,  shall  within  the  state  of  West 
Virginia,  wantonly  take  or  destroy,  or  attempt  to  take  or  destroy, 
the  nest  of  the  eggs  of  any  wild  bird,  except  that  of  the  English 
or  European  house  sparrow,  owl,  hawk,  eagle,  crow,  and  the 
kingfisher,  or  have  such  nest  or  eggs  in  his  possession."  •* 

•0  Code,  1913,  ch.  62,  «ec.  28,  serial  »2  Code,  1913,  ch.  62,  sec.  33,  serial 
sec.  3488.  sec.  3493. 

91  Code,  1913,  ch.  62,  sec  33,  serial  99  Acts,  1915,  ch.  14^  sec.  34,  p. 
sec  3493.  156. 
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(h)  XIII — Unlawful  for  common  carriers  to  transport  certain 
birds. — "No  person  or  persons  or  any  corporation  acting  as 
common  carriers  (carrier ),"  its  officers,  agents,  or  servants,  shall 
ship,  carry,  take,  or  transport,  either  within  or  beyond  the  confines 
of  the  state,  any   resident  or  migratory  wild  non-game  bird.'*  ®* 

(h)  XIV — Penalties  for  violating  the  fish  and  game  law  as 
to  the  provisions  thereof,  hereinbefore  contained  under  (h)  XI, 
XII,  and  XIII. — "Any  person  violating  sections  thirty-three, 
thirty-four,  and  thirty-five  (which  are  the  next  three  preceding  sub- 
sections (h)  XI,  XII  and  XIII)  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof,  shall  be  fined  not  less  than  ten  nor 
more  than  fifty  dollars  and  may  be  confined  in  the  county  jail 
at  the  discretion  of  the  court  or  justice,  for  a  period  of  not 
more  than  thirty  days."  ^^ 

But  that  part  of  the  law  stated  in  subsections  (A)  XI,  XII 
and  XIII  does  not  apply  to  any  person  holding  a  certificate 
giving  the  right  to  take  birds,  their  nests,  or  eggs,  for  scientific 
purposes  only."  ®® 

(h)  XV — No  open  season  as  to  certain  birds — ^Unlawful  to 
kill,  catch,  or  chase  such  birds  at  any  time. — "There  shall  be  no 
open  season  on  the  following  named  game  birds:  Hungarian 
partridge,  Reeve's  pheasant,  English  pheasant,  Lady  Amherst's 
pheasant,    Chinese    pheasant,    caporcailzie   or    any    other    foreign 


»<  Code,  1913,  ch.  62,  sec.  35,  serial 
aec.  3495. 

»5  Code,  1913,  ch.  62,  sec.  36,  serial 
sec.  3496. 

»8  Code,  1913,  ch.  62,  sec.  37,  serial 
eec.  3477. 

The  certificate  referred-  to  in  the 
text  is  provided  for  in  section  38,  ch. 
62,  Code,  1913,  and  the  following  is 
the  section  making  provision  there- 
for: 

"Certificate  may  be  granted  by  the 
forest,  game  and  fish  warden,  to  any 
properly  accredited  person  of  the  age 
of  fifteen  years  or  upwards,  permit- 
ting the  holder  thereof  to  collect 
birds,  their  nests  or  eggs  for  scien- 
tific purposes  only;  the  applicant  for 
same  must  present  to  said  officer, 
written  testimonials  from  two  well- 
known   ornithologists,   who  must   be 


residents  of  Weet  Virginia,  certify- 
ing to  the  good  character  and  fit- 
ness of  said  applicant  to  be  entrusted 
with  such  privilege;  must  pay  said 
officer  one  dollar  to  defray  the  neces- 
sary expenses  attending  the  granting 
of  such  certificate,  on  proof  that  the 
holder  of  such  certificate  has  killed 
any  bird  or  taken  the  nest  of  any 
bird  ^or  other  than  strictly  scientific 
purposes,  his  certificate  shall  become 
void  and  he  shall  be  liable  to  a  fine 
not  exceeding  one  hundred  dollars  or 
imprisonment  not  exceeding  thirty 
days  or  both,  at  the  discretion  of  the 
court." 

The  certificate  here  authorized  ex- 
pires on  the  3l8t  day  of  December  of 
the  year  in  which  it  is  issued  and  is 
not  transferable.  Code,  1913^  ch.  62, 
sec.  39,  serial  sec.  3499. 
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game  birds  introduced  into  this  state,  by  the  wardens  or  any  person 
or  persons,  or  association.  It  shall  be  unlawful  for  any  person  to 
catch,  kill  or  injure,  or  pursue  with  intent  to  catch,  kill  or  injure 
any  of  the  species  of  the  game  birds  mentioned  in  this  section.  Any 
person  violating  any  provision  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction,  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  fifty  dollars,  and,  in  the  discretion 
of  the  court  or  justice  trying  the  case,  he  confined  in  the  county  jail 
for  a  period  of  not  more  than  sixty  days ;  and  upon  default  of  the 
payment  of  fine  and  costs,  he  shall  be  confined  in  the  county  jail  not 
less  than  twenty  days,'  unless  said  fine  and  costs  are  paid.  Each 
bird  shall  constitute  a  separate  offense.''  ^^ 

(h)  XVI — Unlawful  for  any  non-resident  of  this  state  or  cor- 
poration to  catch  or  destroy  fish  without  a  license  so  to  do — 
Unlawful  for  any  person  to  have  in  his  possession  or  to  set  or 

maintain  any  seine  to  catch  fish — Unlawful  to  catch  or  have  in 

• 

one's  possession  certain  fish,  or  catch  fish  in  dam  or  pond  of 
another — Penalties. — It  shall  be  unlawful  for  any  person  not  a 
citizen  of  the  United  States  of  America,  or  not  a  bona  fide  resident 
of  this  state,  or  any  corporation  doing  business  in  this  state,  to  catch 
or  destroy  any  of  the  fish  in  creeks  or  rivers  of  this  state,  or  sub- 
ject to  the  jurisdiction  thereof,  without  first  having  obtained  a 
license  so  to  do,  and  then  only  by  the  means  whereby  and  during  the 
respective  periods  when  it  shall  be  lawful  to  do  so.  Such  a  license 
shall  be  procured  in  the  following  manner,  to-wit :  The  applicant 
shall  go  before  the  clerk  of  the  county  court  of  soine  county  of  this 
state  and  fill  out  a  blank  application,  to  be  provided  by  the  forest, 
game  and  fish  warden,  stating  his  name,  age,  occupation,  weight, 
height,  place  of  residence,  and  color  of  hair,  eyes  and  complexion ; 
said  application  shall  be  subscribed  by  the  applicant  in  ink,  and 
sworn  to  by  the  applicant  before  said  clerk,  and  shall  aver  that  his 

97  Code,  1013,  ch.  62,  sec.  43,  aerial  sec.  3o03. 
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statements  made  therein  are  true  and  correct,  to  the  best  of  his 
knowledge  and  belief;  the  applicant  shall  thereupon  pay  to  said 
county  clerk  the  sum  of  five  dollars  as  a  license  tax.  The  said  clerk 
shall  thereupon  issue  to  such  applicant  a  license  of  the  form  to  be 
furnished  by  the  said  warden,  entitling  such  applicant  to  catch  and 
take  fish  according  to  law  from  any  of  the  creeks  or  rivers  in  this 
state ;  provided,  however,  that  such  applicant  may  fill  out  said  appli- 
cation and  sign  and  swear  to  the  same  before  some  notary  public  or 
justice  of  the  peace  of  the  county  wherein  such  application  is  made 
and  send  the  same  to  said  clerk,  together  with  the  amount  of  said 
license  tax,  and  such  clerk  shall  send  him  such  license.  Such  license 
shall  be  signed  by  said  clerk  and  shall  bear  the  seal  of  the  county 
court  of  the  county  in  which  the  same  is  issued  and  for  his  services 
in  issuing  same  the  clerk  shall  receive  the  sum  of  twenty-five  cents. 
All  such  license  taxes  shall  be  paid  by  the  said  clerk  to  the  said 
treasury  on  the  first  day  of  each  month  for  the  month  next  preced- 
ing,- except  his  fees.  No  person  to  whom  such  license  has  been 
issued  shall  exercise  the  privilege  thereby  conferred  without  at  the 
same  time  having  such  license  in  his  actual  possession,  and  he  shall 
exhibit  the  same  on  demand  to  any  officer  of  this  state,  or  owner, 
tenant  or  lessee  of  any  land  upon  which  such  person  is  fishing; 
provided,  however,  that  nothing  herein  contained  shall  be  construed 
to  require  the  non-resident  owner  of  any  lands  in  this  state,  or  his 
children,  to  obtain  such  license  in  order  to  lawfully  fish  upon  such 
land. 

It  shall  not  be  lawful  for  any  person  to  have  in  his  possession  or' 
set  or  maintain  anywhere  in  this  state,  or  on  any  water  subject  to 
the  jurisdiction  thereof,  any  seines,  net  or  traps  or  devices  of  like 
nature,  whereby  fish  may  be  taken  or  caught.  Nor  shall  it  be  lawful 
for  any  person  to  catch  or  have  in  his  possession  any  jack  salmon, 
commonly  called  jack  fish,  or  any  white  salmon  less  than  seven  inches 
in  length,  any  pike  or  pickerel  of  less  than  ten  inches  in  length,  any 
black  bass  less  than  eight  inches  in  length,  or  any  trout  less  than  six 
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inches  in  length,  or  to  catch  or  kill  by  use  of  gig  or  spear  any  black 
bass  or  trout,  or  have  in  his  possession  any  black  bass  or  trout  so 
caught  or  killed,  or  any  fish  caught  out  of  season  or  caught  or  taken 
in  any  manner  prohibited  by  law.  All  fish  less  than  the  length  pre- 
scribed herein  shall  be  returned  to  the  water  immediately  with  as 
little  injury  as  possible. 

And  the  measurement  of  the  fish  shall  be  taken  from  the  end  of 
the  nose  to  the  center  fork  of  the  tail.    It  shall  be  unlawful  to  take 
or  destroy  any  jack  salmon,  jack  fish,  or  white  salmon  in  any  man- 
ner between  the  first  day  of  April  and  the  first  day  of  June  of  each 
year;  or  to  catch  or  destroy  any  trout  or  landlock  salmon  in  any 
manner  between  the  first  day  of  September  arid  the  first  day  of  May 
following.     It  shall  be  unlawful  for  any  person  to  catch  any  black 
bass,  green  bass,  willow  bass,  rock  bass,  pickerel  or  wall-eyed  pike 
between  the  first  day  of  April  and  the  first  day  of  June  of  each  year. 
It  shall  not  be  lawful  for  any  person  fo  catch  or  desittoy  fish  in 
any  dam  or  pond  the  property  of  any  person,  except  with  the  con- 
sent of  the  owner  of  such  dam  or  pond,  unless  such  dam  or  pond 
be  in  some  of  the  rivers  of  this  state.    But  nothing  in  this  chapter 
shall  be  so  construed  as  to  prevent  the  catching  of  minnows  or  other 
fish,  except  salmon,  bass,  shad  and  trout,  by  means  of  hands  or  nets 
to  be  used  for  angling  or  scientific  purposes;  nor  to  prevent  the 
warden  of  the  state  or  his  deputies  or  any  person  with  their  or  his 
consent  from  catching  any  fish  at  any  time  with  nets  or  seines  for 
the  purpose  of  propogation  or  stocking  other  waters,  nor  to  prevent 
any  person  from  taking  in  any  way  fish  from  his  private  dam,  spring 
or  pond  at  any  time. 

Any  person  who  shall  knowingly  and  willfully  let  the  water  out 
of  any  pond  mentioned  herein,  with  the  intent  to  take  or  injure  the 
fish  therein,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished, 
upon  conviction,  by  imprisonment  in  the  county  jail,  not  less  than 
one  month  nor  more  than  six  months,  or  by  fine  of  not  less  than  fifty 
nor  more  than  two  hundred  dollars,  or  by  both  fine  and  imprison- 
ment. 
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The  owners  or  those  in  control  of  lands  or  rights  in  lands,  in  or  lx)r- 
dering  upon  any  pond  designated  in  this  act,  shall  have  erected  and 
maintained  in  a  conspicuous  place  along  these  ponds  when  they  are 
unenclosed,  a  sign  at  least  a  foot  square  and  which  shall  have  thereon 
the  name  of  the  party  in  control,  and  the  words  "trespassers  warned 
off  under  penalties  of  the  law."  Any  person  who  shall  willfully  and 
wrongfully  tear  down,  deface  or  injure  the  boards  provided  for  in 
this  section,  shall  be  guilty  of  a  misdemeanor  and  liable  to  a  penalty 
as  hereinafter  provided. 

Any  i>erson  violating  any  provision  of  this  section,  except  as 
otherwise  herein  provided,  shall  be  guilty  of  a  misdemeanor,  and 
for  every  conviction  thereof  shall  be  fined  not  less  than  ten  dollars, 
nor  more  than  one  hundred  dollars,  and  may,  at  the  discretion  of 
the  court  or  justice  trying  the  case,  be  confined  in  the  county  jail 
not  exceeding  thirty  days.'* 

(h)  XVII — Unlawful  to  kill  fish  by  the  use  of  dynamite  or 
other  explosives — ^Penalty. — It  shall  be  unlawful  for  any  person 
to  kill  or  attempt  to  kill  any  fish  by  the  use  of  dynamite,  or  other 
explosive  mixture,  or  by  the  use  of  poisonous  drugs,  substance,  bait 
or  food ;  or  by  the  use  of  electricity,  lime  or  any  other  thing  of  like 
nature.  And  the  placing  of  any  such  articles  or  substances  in  any 
stream,  ix)nd  or  lake,  shall  Ix^  deemed  and  taken  to  he  prima  facie 
proof  of  intention  to  violate  this  section.  It  shall  be  unlawful  for 
any  person  to  kill  or  take,  or  attempt  to  kill  pr  take,  any  fish  by 
shooting  with  any  gun,  rifle,  pistol,  or  other  device  of  like  nature. 
Any  person  violating  this  section  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  confined  in  the  county  jail  for 
a  period  of  not  less  than  two  months,  nor  more  than  twelve  months, 
and  shall,  at  the  discretion  of  the  court,  be  fined  not  less  than  twenty- 
five  dollars  nor  more  than  one  hundred  dollars ;  but  upon  conviction 
of  the  same  person  for  the  second  oflfense  in  this  state,  he  shall  be 
guilty  of  a  felony  and  be  confined  in  the  penitentiary  not  less  than 
one  nor  more  than  three  vears.**** 

ysActs,    1919,   ch.   52,    sec.    44,   pp.  »» Acts,    1919,   ch.    52,   sec.   47,   pp- 

220-222.  222-22.3. 
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"It  sh^U  be  unlawful  to  catch  fish  of  the  sucker  variety,  known 
as  suckers,  carp,  mullet  and  red  horse,  between  the  first  day  of 
April  and  the  first  day  of  July. 

"It  shall  not  be  lawful  for  any  person  to  catch  or  destroy  fish 
in  any  dam  or  pond  the  property  of  any  person,  except  with  the 
consent  of  the  owner  of  such  dam  or  pond,  unless  such  dam  !or 
pond  be  in  some  of  the  rivers  in  this  state.  But  nothing  in  this 
chapter  shall  be  so  construed  as  to  prevent  the  catching  of  min- 
nows or  other  small  fish,  except  salmon,  bass,  shad  and  trout, 
by  means  of  hand,  or  cast  nets,  to  be  used  for  angling  or  scien- 
tific purposes;  nor  to  prevent  the  warden  of  the  state  or  his 
deputies  or  any  person  with  their  or  his  consent  from  catching 
any  fish  at  any  time  with  nets  or -seines  for  the  purpose  of 
propagation  or  stocking  other  waters,  nor  to  prevent  any  person 
from  taking-  in  any  way  fish  from  his  private  dam,  spring,  or 
pond  at  any  time. 

"Any  person  who  shall  knowingly  and  wilfully  let  the  water 
out  of  any  pond  mentioned  herein,  with  the  intent  to  take,  or 
injure  fish  therein,  shall  be  guilty  of  a  misdemeanor  and  shall 
be  punished,  upon  conviction,  by  imprisonment  in  the  county 
jail,  not  less  than  one  month  nor  more  than  six  months,  or  by 
a  fine  of  not  less  than  fifty  nor  more  than  two  hundred  dollars, 
or  by  both  fine  and  imprisonment. 

"The  owners  or  those  in  control  of  lands  or  rights  in  land, 
in  or  bordering  upon  any  pond  designated  in  this  act,  shall  have 
erected  and  maintained  in  a  conspicuous  place  along  those  ponds, 
when  they  are  unenclosed,  a  sign  at  least  a  foot  square  and 
which  shall  have  thereon  the  name  of  the  party  in  control  and 
the  words,  'Trespassers  warned  off  under  penalties  of  the  law.' 
Any  person  who  shall  wilfully  and  wrongfully  tear  down,  deface 
or  injure  the  boards  provided  for  in  this  section,  shall  be  guilty 
of  a  misdemeanor  and  liable  to  a  penalty  as  hereinafter  provided. 

"Any  person  violating  any  provision  of  this  section,  except 
as  otherwise  herein  provided,  shall  be  guilty  of  a  misdemeanor, 
and  for  every  conviction  thereof  shall  be  fined  not  less  than 
ten  dollars  nor  more  than  one  hundred  dollars,  and  may,  at 
the  discretion  of  the  court  or  justice  trying  the  case,  be  con- 
fined in  the  county  jail  not  exceeding  thirty  days."®' 

••Acta,  1915,  ch.   14,  pp.   157-159. 
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(h)  XVIII — Unlawful  to  build  or  maintain  any  dam  in  any 
river,  creek,  or  water  course,  which  shall  prevent  or  obstruct  the 
free  and  easy  passage  of  fish  up  and  down  such  river,  creek,  or 
watercourse. — "It  shall  be  lawful  for  any  person  at  any  time 
to  remove  or  destroy  any  nets^  traps,  or  other  devices  placed  in 
any  creeks,  runs  or  rivers  within  this  state,  and  the  person  or 
persons  claiming  ownership  or  possession  of  such  nets,  seines 
or  other  devices  shall  have  no  recourse  at  law  against  the  party 
destroying  the  same. 

"Any  person  violating  any  of  the  above  provisions  of  this 
section  shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  pay  a  fine  of  not  less  than  ten  dollars  nor  more 
than  fifty  dollars  or  be  confined  in  the  jail  not  exceeding  thirty 
days."  1 

(h)  XIX — Unlawful  to  employ  persons  to  kill,  catch,  or 
deliver  certain  animals,  game  birds,  or  fish,  or  to  sell  the  same.— 
"It  shall  be  unlawful  for  any  person,  firm,  or  corporation  to 
enjploy  or  hire,  or  in  any  way,  directly  or  indirectly,  or  by  the 
use  of  money  or  other  thing  of  value,  to  induce  or  persuade  any 
other  person,  firm  or  corporation,  to  kill,  catch,  or  deliver  to  such- 
first  named  or  any  other  person,  firm  or  corporation,  any  deer, 
wild  turkey,  quail,  pheasant  or  ruffed  grouse,  or  any  other  wild 
game  or  wild  birds,  or  trout,  bass,  salmon,  or  any  other  game 
fish,  the  sale  of  which  game,  birds  or  fish  is  prohibited  by  this 
chapter,  and  the  serving  of  any  such  birds,  game  or  fish  killed 
or  caught  in  this  state  by  any  hotel,  restaurant  or  other  licensed 
place  where  meals  are  furnished  for  pay,  shall  be  deemed  a 
sale  of  such  birds,  game  or  fish. 

"And  it  shall  be  unlawful  for  any  person,  firm  or  corporation 
to  kill,  catch,  or  deliver  for  money  or  other  thing  of  value, 
either  directly  or  indirectly,  any  such  game,  birds  or  fish. 

"Any  person,  firm  or  corporation  violating  this  section  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
fined  not  less  than  ten  nor  more  than  fifty  dollars  and  may  be 
confined  in  the  county  jail  at  the  discretion  of  the  court  or 
justice,  for  a  period  not  exceeding  thirty  days,  and  each  animal, 
bird  or  fish  so  served,  killed,  caught  or  delivered,  shall  constitute 
a  separate  oflFense."  * 

1  Acts,  lf>15,  ch.  14,  sec.  45,  p.  159.  2  Code,  1913,  eh.  62,  sec.  46,  serial 

sec.  3510. 
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(h)  XX — Unlawful  to  hunt,  fish,  camp,  peel  trees,  cut  timber, 
build  fires,  etc«,  on  land  of  another  without  permission. — ^"It  shall 
be  unlawful  for  any  person  to  shoot,  hunt,  fish,  or  fowl  upon 
the  enclosed  or  improved  lands  of  another  person,  or  to  camp, 
peel  trees,  cut  trees  or  timber,  build  fires  or  do  any  other  act  or 
thing  thereon  in  connection  with  or  auxiliary  to  shooting,  hunt- 
ing, fishing  or  fowling  on  the  lands  of  another  person  without 
permission  in  writing  from  the  owner,  lessee,  or  other  person 
entitled  to  the  possession  of  such  lands,  or  the  tenant  or  agents 
of  such  owner,  lessee  or  person  entitled  to  the  possession  thereof, 
duly  authorized  to  give  such  written  permission,  and  every 
person  hunting,  fishing,  shooting,  or  fowling  upon  such  lands 
shall  have  such  written  permission  with  him  when  so  doing. 

"Any  person  violating  any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  ten  dollars  nor  more  than 
fifty  dollars  and  may  in  the  discretion  of  the  court  of  justice, 
be  confined  in  the  county  jail  not  more  than  thirty  days;  and 
if  any  person  be  convicted  a  third  time  of  such  offense,  he  shall 
be  confined  in  the  county  jail  for  a  period  of  not  less  than 
three  nor  more  than  thirty  days  in  addition  to  any  fine  imposed, 
and  in  all  cases  he  shall  be  confined  in  the  county  jail  until 
the  fine  and  costs  are  paid ;  provided,  that  such  time  shall  not 
exceed  thirty  days.  It  shall  be  lawful  for  the  owner,  lessee,  or 
the  person  entitled  to^  the  possession  of  such  lands  or  the  agent 
thereof,  to  arrest  any  such  person  found  violating  this  section 
and  immediately  take  him  before  a  justice  of .  the  peace  for 
trial,  and  such  owner,  lessee,  person  or  agent,  is  hereby  vested 
with  all  the  powers  and  rights  of  a  deputy  game  warden  for 
such  purpose;  and  it  is  hereby  made  the  duty  of  the  warden 
and  all  deputies  to  see  that  this  section  is  enforced,  if  requested 
so  to  do  by  such  owner,  lessee,  person  or  agent,  but  not  other- 


wise/' ' 


(h)  XXI — ^Unlawful  to  shoot  across  public  road,  or  near 
schoolhouse,  or  on  lands  of  another  appurtenant  to  or  near  occu- 
pied dwelling. — ^"It  shall  be  unlawful  for  any  person  to  shoot  or 
discharge  any  firearms  in  or  across  any  public  road  in  this 
state  at  any  time  or  within  four  hundred  feet  of  any  school- 
house    or    shoot    or    discharge    any    firearms    on    the    lands    of 

8  Code,  1913,  ch.  62,  sec.  49,  serial  sec.  3513. 
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another  on  any  lawn  or  orchard  or  on  any  pleasure  ground  or 
other  ground,  which  is  directly  appurtenant  to  or  within  six 
hundred  feet  of  an  occupied  dwelling  house.  Any  person  vio- 
lating this  section  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof,  shall  be  fined  not  less  than  ten  dollars  nor 
more  than  fifty  dollars  or  at  the  discretion  of  the  court  or 
justice,  be  imprisoned  not  more  than  thirty  days."  * 

(h)  XXII — Reward  allowed  for  killing  certain  animals  and 

predatory  birds — Affidavit  to  be  made  to  obtain  such  reward — 

Punishment  for  making  false  affidavit. — "From  and  after  the 

time  this  act  shall  take  effect  a  reward  or  bounty  shall  be  paid 

out  of   the   'forest,   game,  and   fish   protective   fund'   created  by 

this  act,   for  the  killing  within  this  state,  only  of  the  following 

animals  and  predatory  birds,  to-wit:   for  each  wild  cat,  bob-cat, 

or  catamount,  the  sum  of  five  dollars;  for  each  hawk,  except  the 

sparrow  or  mouse  hawk,  the  sum  of  twenty-five  cents;  for  each 

great  horned  owl,   the  sum  of  twenty-five  cents;  and   for  each 

crow,    the   sum   of "  ten   cents   the   payment   of   such    reward    or 

bounty  may  be  obtained  by  the  person  killing  any  such  bird  in 

the  following  manner  and  not  otherwise:  he  shall  produce  such 

killed  animal  or  bird  within  thirty  days  from  the  killing  thereof 

before  a  justice  of  the  peace  of  the  county  in  which  such  animal 

or  bird   was   killed,   and   make   an   affidavit   before   such   justice 

that  he   killed   the  same,   stating  clearly  the  time  and   place  of 

such  killing  and  that   such  place  was  within  the  state  of  West 

Virginia.     Upon  .the  production  of  such  animal  or  bird,  and  the 

making  of  such  affidavit,  the  said  justice  shall,  in  the  presence 

of   the   party  making  such  affidavit   and   at   least   one   reputable 

witness  residing  in  said  county,  cut  oflF  the  head  of  such  animal 

or  bird  and  destroy  the  same  by  burning ;  and  he  shall  not  charge 

any   fee   for   any   service   required   of   him    thereby.     Upon   the 

destruction  of  such  head  said  justice  shall  endorse  upon  the  said 

affidavit   and    sign   a   certificate   of    such    fact,    and   deliver    said 

affidavit  to  the  affiant,  who  shall  present  or  mail   the  same   to 

the  forest,  fish  and  game  warden,  and  he  shall  thereupon  deliver 

or  mail  to  said  affiant  a  check  for  the  amount  of  the  said  bounty 

or  reward,  and  charge  the  same  against  the  fund  out  of  Tirhich 

said  bounty  or  reward  is  hereby  made  payable."  • 

*Code,  1913,  ch.  62,  sec.  50,  serial  sActs,  1&15,  cli.   14,  sec.  50a,  pp. 

sec.  3^14.  159,  161. 
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(h)  XXIII — Unlawful  to  kill»  injure,  disturb,  or  molest  any 
game  or  wild  birds  on  game  or  bird  sanctuaries  or  refuges. — 

"Any  person -who  shall  by  any  means  hunt,  kill,  injure,  disturb 
or  molest  any  game  or  wild  birds  found  upon  such  tract  of 
land  (that  is,  land  set  apart  as  a  sanctuacy  or  refuge  for  any 
game  or  wild  birds)  otherwise  than  by' the  direction  of  the  forest, 
fish  and  game  warden  for  the  purpose  of  destroying  such 
predatory  animal  or  bird  as  is  not  protected  by  this  chapter, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  twenty-five  nor  more  than 
one  hundred  dollars,  and  at  the  discretion  of  the  court  or  justice 
trying  the  case  may  be  imprisoned  in  the  county  jail  not  exceed- 
ing thirty  days."® 

(i)  I — ^Unlawful  to  trespass,  idle,  lounge,  or  loiter  on  grounds 
of  state  institutions. — ^"Whoever  trespasses, '  idles,  lounges,  or 
loiters  upon  the  grounds  of  any  of  the  state  benevolent,  penal, 
or  reformatory  institutions,  or  communicates  or  attempts  to 
communicate  by  signals,  signs,  writings  or  otherwise  with  any 
inmate  of  any  such  institution,  or  conveys  or  assists .  in  any  way 
in  establishing  communication  between  an  inmate  of  such  insti- 
tution and  any  person  or  persons  outside  thereof,  except  as 
authorized  by  the  rules  and  regulations  of  its  board  of  directors, 
managers  or  trustees,  shall  be  fined  not  less  than  five  nor  more 
than  twenty  dollars,  or  imprisoned  not  less  than  ten  nor  more 
than  thirty  days  in  the  county  jail,  or  both,  in  the  discretion  of 
the  court  or  justice  of  the  peace.  Justices  of  the  peace  shall 
have  jurisdiction  of  oflFenses  created  by  this  and  the  following 
section." ' 

(i)  II — Unlawful  to  purchase  or  accept  clothing  from  inmates 
of  state  institutions — ^"Whoever,  with  intent  to  defraud,  pur- 
chases, accepts  from  as  a  gift  or  secures  by  barter  or  trade, 
or  in  any  other  manner,  any  article  of  clothing  from  an  inmate 
of  any  of  the  state  benevolent,  penal  or  reformatory  institutions 
issued  to  him  or  her,  by  any  officer  of  such  institution,  for  his 
or  her  use,  or  with  such  intent  secures  any  other  article  or 
articles  belonging  to  any  inmate  of  such  institution  or  to  such 

•  Acts,  1916,  pp.  lei,  162;   for  the  graph  of  sec.  50ft,  ch.  14,  Acts,  1915, 

law  relating  to  the  setting  apart  land  p.  161. 

as  sanctuaries   or   refuges   for  game  7  Code,  1913,  ch.  147,  sec.  12a — ^III, 

and   wild  birds,   see   the   first  para-  serial  sec.  5263. 
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institution  from  an  inmate  thereof,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  a  sum  not 
less  than  double  the  value  of  such  articles,  except  that  in  no 
case  shall  the  fine  be  less  than  twenty-five  dollars."  * 

(j)  Jurisdiction  of  the  offense  of  cruelty  to  animals. — If  any 

person  shall  cruelly,  unnecessarily,  or  needlessly  beat,  torture, 
torment,  mutilate,  kill  or  overload,  overdrive,  or  wilfully  deprive 
of  necessary  sustenance,  any  horse  or  other  domestic  animal, 
whether  such  horse  or  other  animal  be  his  own  or  that  of 
another  person,  or  shall  impound  or  confine  any  such  animal  in 
any  place  and  fail  to  supply  the  same  with  a  sufficient  quantity 
of  good,  wholesome  food  and  water,  or  shall  carry  in  or  upon 
any  vehicle  or  otherwise  any  such  animal  in  a  cruel  or  inhuman 
manner,  or  knowingly  feed  a  cow  on  food  that  produces  impure 
or  unwholesome  milk,  or  shall  abandon  to  die  any  maimed,  sick, 
infirm  or  diseased  animal,  or  shall  be  engaged  in  or  employed  at 
cock  fighting,  dog  fighting,  bear  baiting,  pitting  one  animal  to 
fight  against  another  of  the  same  or  diflFerent  kind,  or  any  similar 
cruelty  to  animals,  or '  shall  receive  money  for  the  admission 
of  any  person,  or  shall  knowingly  purchase  an  admission,  to  any 
place  kept  for  such  purpose,  or  shall  use,  train  or  possess  a  dog 
or  other  animal  for  the  purpose  of  seizing,  detaining,  or  mal- 
treating any  other  domestic  animal,  he  shall  be  guilty  of  a 
misdemeanor,  and  fined  not  less  than  five  nor  more  than  one 
hundred  dollars,  and  at  the  discretion  of  the  court  or  justice, 
may  be  imprisoned  in  the  county  jail  not  exceeding  six  months.* 

(k)  In  cases  of  profane  swearing. — "If  a  person  arrived  at 
the  age  of  discretion,  profanely  curse,  or  swear  or  get  drunk, 
he  shall  be  fined  by  a  justice  one  dollar  for  each  offense."  *® 

(1)  Violation  of  law  to  protect  hotel  or  boarding  house 
keeper. — ^**Every  person  who  shall  at  any  hotel,  inn,  eating, 
lodging  or  boarding  house,  or  restaurant,  receive  or  cause  to  be 
furnished  any  food  or  accommodation  with  intent  to  defraud  the 
owner  or  keeper  of  such  hotel,  inn,  eating,  lodging  or  boarding 
house,  or  restaurant,  and  any  person  who  shall  obtain  credit  at 

8  Code,  1913,  ch.  147,  sec.  Uor—IV,  loCode,   I8W,  ch.   149,   sec   15,  p. 

serial  sec.  5264.  974. 

»Code,    1899,  ch.   149,   sec.   14,  pp. 
973,  974;  Code,  1906,  sec.  4365. 
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any  hotel,  inn,  eating,  lodging  or  boarding  house,  or  restaurant, 
by  the  use  of  Miy  false  pretenses  or  device,  or  by  depositing  at 
such  hotel,  inn,  eating,  lodging  or  boarding  house,  or  restaurant, 
any  baggage  or  property  of  value  less  than  the  amount  of  such 
credit,  or  of  the  bill  by  such  person  incurred,  with  such  fraud- 
ulent intent,  and  any  person,  who  after  obtaining  credit  or 
accommodation  at  any  hotel,  inn,  eating,  lodging  or  boarding 
house,  or  restaurant,  shall  abscond  from  such  hotel,  inn,  eating, 
lodging  or  boarding  house,  or  restaurant,  or  shall  remove  or 
attempt  to  remove  therefrom  any  baggage  or  personal  property 
of  any  kind  subject  to  the  lien  hereafter  mentioned,  with  intent 
to  defraud  the  owner  or  keeper  of  such  hotel,  inn,  eating,  lodging 
or  boarding  house,  or  restaurant,  without  having  first  paid,  satis- 
fied or  arranged  all  claims  or  bills  for  lodging,  entertainment 
or  accommodation,  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  be  fined  not  less  than  twenty-five  dollars  nor 
more  than  two  hundred  dollars,  and  may,  at  the  discretion  of 
the  court  or  justice  trying  the  case,  be  confined  in  the  county 
jail  for  a  term  not  less  than  ten  nor  more  than  thirty  days.  Any 
justice  of  the  peace  for  the  county  wherein  the  offense  was  com- 
mitted, shall  have  concurrent  jurisdiction  of  such  offense  with 
the  circuit  or  other  court  of  said  county.  The  owner  or  keeper 
of  any  hotel,  inn,  eating,  lodging  or  boarding  house,  or  restaurant, 
shall  have  a  lien  upon,  and  may  keep  possession  of,  the  baggage 
or  other  personal  property  of  any  kind,  of  any  person  or  persons 
which  he  or  they  may  have  therein,  for  all  such  claims  or  bills 
for  lodging,  entertainment  or  accommodation,  to  the  extent  only 
of  his  said  claim  or  bill ;  and  after  the  expiration  of  three  months 
from  the  date  of  the  departure  of  such  person  or  persons,  and  all 
or  part  of  such  claims  remaining  unpaid  and  not  arranged,  said 
property  or  such  part  thereof  as  may  be  necessary,  shall  be  sold  to 
the  highest  bidder  for  cash,  in  the  same  way,  upon  the  same 
advertisement,  and  by  the  same  officers,  that  personal  property  is 
now  sold  by  execution;  and  any  money  remaining  from  said  sale 
after  satisfying  the  claim,  costs  and  expense  of  sale,  shall  be 
paid  to  the  person  or  persons,  whose  property  was  sold."  *^ 

(m)  Violation  of  law  requiring  liusband  to  support  wife  and 
children.— The  statute  making  it  an  offense  for  a  husband  to 

uCode,  1899,  ch.  145,  sec.  32,  pp.  959,  960;  Code,  1906,  sec.  4283. 
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fail  or  refuse  to  support  his  wife  and  children  and  giving  jurisdic- 
tion to  a  justice  for  the  trial  of  such  offense,  has  been  so  altered  as 
no  longer  to  authorize  a  justice  to  take  cognizance  of  this  offense, 
but  of  which  a  justice  did  have  jurisdiction  under  the  former 
statute." 

(n)  I — ^Violation  of  law  requiring  child  to  attend  public 
school — Unlawful  for  person  having  child  between  ages  of 
seven  and  fourteen  years  under  his  control  not  to  have  it  attend 
school — Exemptions  from  this  duty  in  certain  enumerated  cases 
— Notice  to  be  served — Costs  of  trial. — Every  person  who  has 
legal  or  actual  charge  of  a  child  or  children  not  less  than  seven  nor 
more  than  fourteen  years  of  age  shall  cause  such  child  or  children 
each  year  to  attend  a  free  day  school  for  the  full  school  term  of  the 
district  or  independent  district  in  which  such  person  resides;  pro- 
vided,  however,  that  such  person  shall  be  exempt  from  the  fore- 
going requirement  for  any  of  the  following  causes : 

(a)  Instruction  for  a  time  equal  to  that  required  by  this  act  in  a 
private,  parochial  or  other  school  approved  by  the  district  board  of 
education.  The  principal  or  other  person  in  control  of  such  private, 
parochial  or  other  approved  school  shall,  upon  the  request  of  the 
district  board  of  education,  furnish  to  said  board  such  information 
as  it  may  require  with  regard  to  the  attendance  and  instruction  of 
pupils  between  the  ages  of  seven  and  fourteen  years  enrolled  therein. 

(b)  In-struction  for  a  time  equal  to  that  required  by  this  act  in 
the  home  of  such  child  or  children  or  elsewhere  by  a  person  or  per- 
sons who  are,  in  the  judgment  of  the  district  board  of  education, 
qualified  to  give  instruction  in  the  subjects  required  to  be  taught  in 
the  free  elementary  schools  of  this  state.  The  person  or  persons 
giving  such  instruction  shall,  upon  the  request  of  the  district  board 
of  education,  furnish  to  said  board  such  information  as  it  may  re- 
quire with  regard  to  the  attendance  and  instruction  of  pupils  be- 
tween the  ages  of  seven  and  fourteen  years  receiving  such  instruc- 
tion. 

(c)  Physical  or  mental  incapacity  for  school  attendance  and  the 
performance  of  school  work. 

(d)  Death  or  serious  illness  in  the  immediate  family  of  the  pupil. 

(e)  Extreme  destitution  of  parents  or  other  person  or  persons  in 
legal  or  actual  charge  of  a  child  or  children.  Exemption  for  this 
cause  shall  not  be  allowed  when  such  destitution  is  relieved  through 
public  or  private  means. 

(f)  Conditions  rendering  school  attendance  impossible  or  render- 
ing it  hazardous  to  the  pupil's  life,  health,  or  safety. 

12  Acts,  1917,  ch.  51,  sees.  1-9;  for 
former  law,  see  first  edition  of  this 
work,  pp.  18,  19. 
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(g)  Residence  of  the  pupil  at  a  distance  of  more  than  two  miles 
from  the  nearest  school  by  the  shortest  practicable  road  or  path,  un- 
less free  transportation  to  and  from  school  is  provided  for  siiph 
pupil. 

(h)  Observance  of  regular  church  ordinances. 

(i)  Other  causes  that  are  accepted  as  valid  by  the  county  super- 
intendent or  by  the  district  supervisor  of  schools  or  by  the  superin- 
tendent of  schools  of  an  independent  district. 

Any  person  who,  after  due  notice  has  been  served  upon  him  as 
hereinafter  provided,  shall  fail  to  cause  a  child  or  children  in  his 
legal  or  actual  charge  to  attend  school  as  hereinbefore  provided, 
shall  be  guilty  of  a  misdemeanor  and  shall  upon  conviction  thereof 
before  any  justice  of  the  peace  be  fined  not  less  than  three  dollars 
nor  more  than  twenty  dollars,  together  with  the  costs  of  prosecution, 
or  confined  in  jail  not  less  than  five  days  nor  more  than  twenty  days. 
Each  day  a  child  is  out  of  school  contrary  to  the  provisions  of  this 
act  shall  constitute  a  separate  offense. 

Whenever  a  person  accused  of  vialating  the  provisions  of  this  act 
has  been  tried  and  acquitted,  the  costs  of  prosecution  shall  be  paid 
by  the  district  board  of  education  out  of  the  building  fund  of  the 
district.^' 

(n)  II — Unlawful  to  induce  any  child  between  ages  of  seven 
and  fourteen  years  not  to  attend  school,  or  to  harbor,  or  employ 
such  child  while  school  is  in  session,  without  written  permission. 

— Any  person  who  induces  or  attempts  to  induce  any  child  unlaw- 
fully to  absent  himself  from  school  or  who  harbors  or  employs  any 
child  of  compulsory  school  age  while  the  school  which  he  is  required 
to  attend  is  in  session,  or  employs  such  chifld  within  the  term  of  said 
school  without  the  written  permission  of  the  county,  district  or  city 
superintendent  of  schools,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  tTian 
twenty-five  dollars  ($25.00)  nor  more  than  fifty  dollars  ($50.00), 
or  may  be  confined  in  jail  not  less  than  five  days  nor  more  than 
thirty  days.^* 

(n)  III — Unlawful  for  any  school  officer  or  teacher  to  fail  to 
discharge  any  duty  imposed  upon  him  under  the  school  law. — 

Any  school  officer,  attendance  officer,  district  supervisor,  superin- 
tendent, principal,  teacher  or  other  person  upon  whom  a  duty  is  im- 
posed by  this  act  who  neglects  or  refuses  to  perform  any  duty  or 
duties  so  imposed  upon  him  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than 

13  Acts,  1919,  ch.  2,  sec.  122.  i*  Acta,  1919,  W.  Va.,  ch.  2,  sec.  126, 

p.   98. 
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three  dollars  ($3.(X))  nor  more  than  twenty  dollars  ($20.00),  and 
may  be  imprisoned  not  to  exceed  twenty-five  days." 

(o)  Liability  of  owner  of  dog  for  killing  sheep  and  how  such 
liability  may  be  enforced. — **Any  person  who  shall  harbor  or 
secrete  or  aid  in  secreting  any  dog  which  he  knows  or  has  reason  to 
believe  has  worried,  chased  or  killed  any  sheep,  lambs,  goats  or  kids, 
not  the  property  of  the  owner  of  such  dog,  out  of  his  enclosure,  or 
knowingly  permits  the  same  to  be  done  on  any  premises  under  his 
control,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of before  any  court  or  justice  having  jurisdiction  thereof,  in  the 
county  in  which  the  offense  is  committed,  be  fined  not  less  than  ten 
dollars  nor  more  than  fifty  dollars,  and  at  the  discretion  of  the  court 
or  justice,  imprisoned  in  the  county  jail  not  more  than  thirty  days ; 
and  each  day  that  such  dog  is  harbored,  kept  or  secreted,  shaH  con- 
stitute a  separate  oflFense."^' 

(o)  I — ^Penalty  for  failure  to  kill  dog  that  has  been  worrying 
or  killing  sheep. — "The  owner  or  keeper  of  any  dog  that  has 
been  worrying,  wounding,  chasing  or  killing  any  sheep,  lambs,  goats 
or  kids,  not  the  property  of  such  owner  or  keeper,  out  of  his  en- 
closure, shall,  within  forty-eight  hours  after  having  received  notice 
thereof  in  writing  from  reliable  and  trusty  source,  under  oath,  cause 
such  dog  to  be  killed ;  if  the  owner  or  keeper  refuse  to  kill  said  dog 
as  hereinbefore  provided,  any  justice  of  the  peace,  upon  information, 
shall  summon  the  owner  or  keeper  of  said  dog,  and  after  receiving 
satisfactory  proof  that  his  dog  did  the  mischief,  shall  issue  a  war- 
rant on  application  being  made  by  the  owner  of  the  sheep,  lambs, 
goats  or  kids  killed,  and  give  it  into  the  hands  of  the  constable,  spe- 
cial constable  or  sheriflF,  who  shall  kill  the  dog  forthwith ;  the  cost 
of  said  proceeding  shall  be  paid  by  the  owner  of  the  dog  so  killed, 
including  a  fee  of  fifty  cents  to  the  officer  killing  the  said  dog;  the 
owner  of  said  dog  so  killed  shall,  in  addition  to  the  costs,  be  liable 
to  the  owner  of  the  sheep,  lambs,  goats  or  kids,  or  to  the  county 
court,  for  the  value  of  the  sheep,  lambs,  goats  or  kids  so  killed  or 
injured."  ^^ 

(p)  I — Violation  of  the  prohibition  law — ^Unlawful  for  any  per- 
son to  manufacture  or  sell  or  keep,  store,  or  expose  for  sale  any 
liquors  or  absinthe  or  receive  orders  for  the  same. — Except  as 
hereinafter  provided,  if  any  person  acting  for  himself,  or  by,  for  or 
through  another  shall  manufacture  (other  than  by  "moonshine 
still")  or  sell,  or  keep,  store,  offer  or  expose  for  sale;  or  solicit  or 

15  Acts,  lOlfl,  ch.  2,  sec.  125,  p.  OS.  "Acta,  1907,  ch.  14,  sec.  9,  p.  520. 

16  Acts,  1007,  ch.  14,  sec.  8,  p.  510. 
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receive  orders  for  any  liquors,  or  absinthe  or  any  drink  compounded 
with  absinthe,  he  shall  be  deemed  guilty  of  a  misdemeanor  for  the 
first  offense  hereunder,  and  upon  conviction  thereof  shall  be  fined 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars, 
and  imprisoned  in  the  county  jail  not  less  than  two  nor  more  than 
six  months ;  and  upon  conviction  of  the  same  person  for  the  second 
offense  under  this  act,  he  shall  be  guilty  of  a  felony  and  be  confined 
in  the  penitentiary  not  less  than  one  nor  more  than  five  years ;  and 
it  shall  be  the  duty  of  the  prosecuting  attorney  in  all  cases  to  ascer- 
tain whether  or  not  the  charge  made  by  the  grand  jury  is  the  first 
or  second  offense ;  and  if  it  be  a  second  offense,  it  shall  be  so  stated 
in  the  indictment  returned,  and  the  prosecuting  attorney* shall  intro- 
duce the  record  evidence  before  the  trial  court  of  said  second  offense, 
and  shall  not  be  permitted  to  use  his  discretion  in  charging  said 
second  offense,  or  in  introducing  evidence  and  proving  the  same  on 
the  trial ;  and  any  person,  except  a  common  carrier,  who  shall  act  as 
the  agent  or  employee  of  such  manufacturer  (other  than  a  "moon- 
shiner") or  such  seller,  or  person  so  keeping,  storing,  offering  or 
exposing  for  sale  said  liquors,  or  act  as  the  agent  or  employee  of  the 
purchaser  of  such  liquors,  shall  be  deemed  guilty  of  such  manufac- 
turing or  selling,  keeping,  storing,  offering  or  exposing  for  sale,  as 
the  case  may  be.^® 

(p)  II — The  provisions  of  the  statute  above  set  forth  in  sub- 
section (p)  I  do  not  apply  in  certain  cases. — The  provisions  of 
this  act  shall  not  be  construed  to  prevent  any  one  from  manufactur- 
ing (other  than  by  "moonshine  still"),  from  fruit  grown  exclusively 
within  this  state  wine,  for  his  own  domestic  consumption ;  or  to  pre- 
vent the  manufacture  from  fruit  grown  exclusively  within  this  state 
of  vinegar  and  non-intoxicating  cider  for  use  or  sale ;  or  to  prevent 
the  manufacture  and  sale  at  wholesale  to  druggists  only  of  pure 
grain  alcohol  for  medicinal,  phannaceutical,  scientific  and  mechan- 
ical purposes,  or  wine  for  sacramental  purposes  by  religious  bodies ; 
or  to  prevent  the  sale  and  keeping  and  storing  for  sale  by  druggists 
of  pure  grain  alcohol  for  mechanical,  pharmaceutical,  medicinal  and 
scientific  purposes,  or  of  wine  for  sacramental  purposes,  by  relig- 
ious bodies,  or  any  United  States  pharmacopoeia  or  national  formu- 
lary preparation  in  conformity  with  the  West  Virginia  pharmacy 
law,  or  any  preparation  which  is  exempted  by  the  provisions  of  the 
national  pure  food  law,  and  the  sale  of  which  does  not  require  the 
payment  of  a  United  States  liquor  dealer's  tax.  But  no  dru^st 
shall  sell  any  such  grain  alcohol  except  for  medicinal,  scientific,  phar- 
maceutical and  mechanical  purposes,  or  for  sacramental  purposes, 
except  as  hereinafter  provided,  and  the  same  shall  not  be  sold  by 

i«  Acts,  1919,  ch.  108,  sec.  3. 
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such  druggist  for  medicinal  purposes,  except  upon  a  written  pre- 
scription of  a  physician  of  good  standing  in  his  profession 
and  not  of  intemperate  habits,  or  addicted  to  the  use  of 
any  narcotic  drug,  prescribing  the  amount  of  alcohol,  the  disease 
or  malady  for  which  it  is  prescribed,  and  how  it  is  to  be 
used,  the  name  of  the  person  for  whom  prescribed,  the  number  of 
previous  prescriptions  given  by  such  physician  to  such  person  within 
the  year  next  preceding  the  date  of  such  prescription,  and  stating 
that  the  same  is  absolutely  necessary  for  medicine,  and  not  to  be 
used  as  a  beverage,  and  that  such  physician,  at  the  time  such  pre- 
scription was  given,  made  a  personal  examination  of  such  person, 
and  that  such  person  is  known  to  such  physician  to  be  of  temperate 
habits  and  not  addicted  to  the  use  of  any  narcotic  drug,  and  only  one 
sale  shall  be  made  upon  such  prescription,  and  such  prescription 
shall  be  at  all  times  kept  on  file  by  such  druggist  and  open  to  the 
inspection  of  all  state,  county  and  municipal  officers.  It  shall  be 
the  duty  of  such  druggist  to  register  in  a  book  kept  for  that  purpose 
all  prescriptions  from  physicians  mentioned  in  this  section,  stating 
the  name  of  the  party  for  whom  prescribed,  the  date  of  the  pre- 
scription, the  name  of  the  physician  by  whom  the  prescription  is 
issued,  the  quantity  of  such  alcdhol  and  the  use  for  which  prescribed, 
and  such  record  shall  be  at  all  times  open  to  the  same  inspection  as 
such  prescriptions. 

It  shall  be  lawful  for  a  druggist  to  sell  grain  alcohol  for  pharma- 
ceutical, scientific  and  mechanical  purposes,  or  wine  for  sacramental 
purposes  by  religious  bodies,  only  to  any  person,  not  a  minor,  and 
who  is  not  of  intemperate  habits,  or  addicted  to  the  use  of  narcotic 
drugs,  who  shall,  at  the  time  and  place  of  such  sale,  make  an  affidavit 
in  writing  signed  by  himself  before  such  druggist,  or  a  registered 
pharmacist  at  the  time  and  place  in  the  employ  of  such  druggist, 
stating  the  quantity  and  the  time  and  place  and  fully  for  what  pur- 
pose and  by  whom  such  alcohol  or  wine  is  to  be  used ;  that  affiant  is 
not  of  intemperate  habits  or  addicted  to  the  use  of  any  narcotic 
drug ;  and  that  such  alcohol  or  wine  is  not  to  be  used  as  a  beverage, 
or  for  any  purpose  other  than  that  stated  in  such  affidavit.  Such  affi- 
davit shall  be  filed  and  preserved  by  such  druggist  and  be  subject 
to  inspection  at  all  times  by  any  state,  county  or  municipal  officer, 
and  a  record  thereof  made  by  such  druggist  in  the  record  book  men- 
tioned in  this  section,  showing  the  date  of  the  affidavit,  by  whom 
made,  the  quantity  of  such  alcohol,  or  wine,  and  when,  where,  for 
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what  purpose  and  by  whom  to  be  used.  Only  one  sale  shall  be  made 
upon  such  affidavit,  and  only  in  the  county  where  the  same  is  made, 
and  no  greater  quantity  than  is  therein  prescribed.  For  the  purpose 
of  this  act,  any  druggist  or  registered  pharmacist  making  such  sale 
shall  have  authoritv  to  administer  such  oath. 

If  any  druggist,  owner  of  a  drug  store,  registered  pharmacist, 
clerk  or  employe  shall  upon  such  prescription  or  affidavit,  or  other- 
wise, knowingly  sell  or  give  any  such  alcohol  or  wine  to  any  person 
who  is  of  intemperate  habits  or  addicted  to  the  use  of  any  narcotic 
drug,  or  knowingly  sell  or  give  the  same  to  any  one  to  be  used  for 
any  purpose  other  than  that  named  in  said  affidavit  or  prescription, 
or  who  shall  sell  or  give  away  any  liquors  without  such  affidavit  or 
prescription,  he  shall  be  deemed  guilty  of  a  misdemeanor  and  pun- 
ished by  fine  of  not  less  than  one  hundred  nor  more  than  five  hun- 
dred dollars  and  confined  in  the  county  jail  not  less  than  thirty  days 
nor  more  than  six  months.  In  any  prosecution  against  a  druggist, 
owner  of  a  drug  store,  registered  pharmacist,  clerk  or  employee,  for 
selling  or  giving  liquor  contrary  to  law,  if  a  sale  or  gift  be  proven, 
it  shall  be  presumed  that  the  same  was  tmlawful  in  the  absence  of 
satisfactory  proof  to  the  contrary  and  the  presentation  of  such  pre- 
scription or  affidavit  by  the  defendant  at  the  time  of  trial  for  such 
sale  or  gift,  shall  be  sufficient  to  rebut  the  presumption  arising  from 
the  proof  of  such  sale  or  gift.  Provided,  the  jury  shall  believe,  from 
all  the  evidence  in  the  case,  that  such  sale  or  gift  was  made  in  good 
faith  under  the  belief  that  such  prescription  or  affidavit  and  sta;te- 
ments  therein  were  true;  and,  provided,  further,  that  such  drug- 
gist, owner  of  a  drug  store,  registered  pharmacist,  clerk  or  employee 
shall  have  complied  with  all  other  provisions  of  this  act  relating  to 
the  sale  or  gift.** 

(p)  III — Unlawful  for  any  person  to  keep  or  maintain  by 
himself  or  associates  with  others  any  club  house  or  other  place 
in  which  any  liquor  is  received  or  kept  for  any  purpose. — "Every 
person  who  shall  directly  or  indirectly  keep  or  maintain  by  him- 
self or  by  associating  with  others,  or  who  shall  in  any  manner 
aid,  assist  or  abet  in  keeping  or  maintaining  any  club  house, 
or  other  place  in  which  any  liquor  is  received  or  kept  for  the 
purpose  of  use,  gift,  barter  or  sold  as  a  beverage,  or  for  distri- 

i»  Acis^  1019,  ch.  108,  sec.  4. 
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bution  or  division  among  the  members  of  any  club  or  association 
by  any  means  whatsoever;  and  every  person  who  shall  use, 
barter,  sell  or  give  away,  or  assist  or  abet  in  bartering,  selling 
or  giving  away  any  liquors  so  received  or  kept,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  be  pun- 
ished by  fine  of  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars  and  by  imprisonment  in  the  county  jail  not  less 
than  thirty  days  nor  more  than  six  months;  and  in  all  cases  the 
members,  shareholders  or  associates  in  any  club  or  association 
mentioned  in  this  section,  shall  be  competent  witnesses  to  prove 
any  violations  of  the  provisions  of  this  section,  or  of  this  act, 
or  of  any  fact  tending  thereto;  and  no  person  shall  be  excused 
from  testifying  as  to  any  offense  committed  by  another  against 
any  of  the  provisions  of  this  act  by  reason  of  his  testimony 
tending  to  criminate  himself,  but  the  testimony  given  by  such 
person  shall  in  no  case  be  used  against  him."  -® 

(p)  IV — Unlawful  to  keep  or  have  intoxicating  liquors  for 
personal  use,  or  to  use  or  permit  another  to  have  or  use  the  same 
at  any  restaurant,  store,  office  building,  etc.,  or  give  the  same 
to  another,  except  that  a  person  may  have  or  give  same  to  an- 
other in  his  own  home. — "It  shall  be  unlawful  for  any  person  to 
keep  or  have,  for  personal  use  or  otherwise,  or  to  use,  or  permit 
another  to  have,  keep  or  use,  intoxicating  liquors  at  any  restau- 
rant, store,  office  building,  club,  place  where  soft  drinks  are  sold 
(except  a  drug  store  may  have  and  sell  alcohol  and  wine  as 
provided  by  sections  four  and  twenty- four),  fruit  stand,  news 
stand,  room,  or  place  where  bowling  alleys,  billiard  or  pool 
tables  are  maintained,  livery  stable,  boat  house,  public  building, 
park,  road,  street*  or  alley.  It  shall  also  be  unlawful  for  any 
person  to  give  or  furnish  to  another  intoxicating  liquors,  except 
as  otherwise  hereinafter  provided  in  this  section.  Any  one 
violating  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  less  than  one  hundred 
dollars,  nor  more  than  five  hundred  dollars,  and  be  imprisoned 
in  the  county  jail  not  less  than  two  nor  more  than  six  months; 
provided,  however,  that  nothing  contained  in  this  section  shall 
prevent  one,  in  his  home,  from  having  and  there  giving  to  another 
intoxicating  liquors  when  such  having  or  giving  is  in  no  way  a 

20  Barnes'  Code,  ch.  32a,  sec.  6. 
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shift,  scheme,  or  device  to  evade  the  provisions  of  this  act ;  but  the 
word  'home'  as  used  herein,  shall  not  be  construed  to  be  one's  club, 
^lace  of  common  resort,  or  room  of  a  transient  guest  in  a  hotel  or 
boarding  house.  And  provided,  further,  that  no  common  carrier, 
for  hire,  nor  other  person,  for  hire  or  without  hire,  shall  bring  or 
carry  into  this  state,  or  carry  from  one  place  to  another  within  the 
State,  intoxicating  liquors  for  another,  even  when  intended  for  per- 
sonal use ;  except  a  common  carrier  may,  for  hire,  carry  pure  grain 
alcohol  and  wine,  and  such  preparations  as  may  be  sold  by  drug- 
gists for  special  purposes  and  in  the  manner  as  set  forth  in  sections 
four  and  twenty-four,  and  provided  further,  however,  that  in  case 
of  search  and  seizure,  the  finding  of  any  liquors  shall  be  prima  facie 
evidence  that  the  same  are  being  kept  and  stored  for  unlawful  pur- 
poses." -^ 

(p)  V — ^Unlawful  to  advertise  or  give  notice  of  liquors  for 
sale. — "If  any  person  shall  advertise  or  give  notice  by  signs, 
bill  board,  newspapers,  periodicals,  or  otherwise  for  himself  or  an- 
other of  the  sale  or  keeping  for  sale  of  4iquors,  or  shall  circulate  or 
distribute  any  price  lists,  circulars  or  order  blanks  advertising  liquors 
or  publish  any  newspaper,  magazine,  periodical  or  other  written  or 
printed  papers,  in  which  such  advertisement  of  liquors  (including 
bill  boards)  to  be  posted  upon  his  premises,  or  premises  under  his 
control,  or  shall  permit  the  same  to  so  remain  upon  such  premises, 
he  shall  be  guilty  of  a  misdemeanor  and  be  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars."  ** 

(p)  VI — ^All  houses  -or  other  places  where  liquors  are  manu- 
factured, stored,  or  furnished  in  violation  of  law  are  deemed 
nuisances,  and  any  person  maintaining  same  is  guilty  of  a  mis- 
demeanor— ^All  automobiles  or  other  vehicles  of  any  kind  used  in 
the  unlawful  transportation  or  carriage  of  liquors  may  be  seized 
and  confiscated — Procedure  involving  the  seizure  and  confisca- 
tion of  vehicles  of  any  kind  used  in  the  carriage  of  liquors. — 
All  houses,  boat-houses,  buildings,  club  rooms,  and  places  of  every 
description,  including  drug  stores,  where  intoxicating  liquors  are 
manufactured,  stored,  sold  or  vended,  given  away,  or  furnished  in 
any  way  contrary  to  law  (including  houses  in  which  clubs,  orders,  or 
associations,  shall  barter,  give  away,  distribute,  or  dispense,  intoxi- 
cating liquors  to  their  members  by  any  means  or  device  whatever, 
as  provided  in  section  six  of  this  act),  shall  be  held,  taken  and 
deemed  common  and  public  nuisances.  All  boats,  cars,  automobiles, 
wagons,  aircraft,  beasts  of  burden,  or  vehicles  of  any  kind,  where 
intoxicating  liquors  are  had,  kept  or  possessed  for  the  purpose  of 

21  Barnes'  Code,  ch.  32a,  sec.  7.  S2  Barnes'  Code,  ch.  32a,  sec.  8. 
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transporting,  or  carrying,  in  any  way,  contrary  to  law,  shall  I)e  held, 
taken  and  deemed  common  and  public  nuisances.  Boats,  cars  (in- 
cluding railroad  and  traction  passenger  cars  operating  in  this  state), 
automobiles,  wagons,  aircrafts,  beasts  of  burden,  qr  vehicles  of  any 
kind,  shall  be  held,  taken  and  deemed  as  places  within  the  meaning 
of  this  act,  and  may  be  proceeded  against  by  suit  in  equity  under 
the  provisions  of  section  seventeen.  And  any  {>erson  who  shall  main- 
tain, or  shall  aid  or  abet,  or  knowingly  be  associated  with  others  in 
maintaining  such  common  and  public  nuisance,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars, 
and  by  imprisonment  in  the  county  jail  not  less  than  sixty  days  nor 
more  than  six  months  for  each  ofl'ense,  and  judgment  shall  be  given 
that  such  house,  building,  or  any  room  therein,  or  other  place,  be 
abated  or  closed  up  as  a  place  for  the  sale  or  keeping  for  sale  of  such 
liquors  contrary  to  law,  as  the  court  may  determine. 

All  automobiles,  cars,  boats  (other  than  railway  cars,  street  cars 
and  steamboats),  wagons,  aircraft,  beasts  of  burden,  or  vehicles  of 
any  kind,  that  are  used  to  bring  or  carry  excessive  quantities  of  in- 
toxicating liquors  into  the  state,  or  from  one  place  to  another  within 
the  state,  or  tiiat  are  known  or  found  to  contain  excessive  quantities 
of  intoxicating  liquors  while  in,  on,  or  operating  upon  any  street, 
alley,  road,  highway,  or  water  course,  or  stored  in  any  garage  or, 
other  storage  place,  or  in  any  other  place,  whether  such  liquors  are 
in  the  possession  of  passengers  or  occupants  of  any  such  vehicle  or 
otherwise,  shall  be  subject  to  seizure,  forfeiture,  and  confiscation 
by  the  state.  Any  state,  county,  district,  or  municipal  officer  whose 
duty  it  is  to  enforce  the  provisions  of  chapter  thirty-two-a  of  Barnes' 
code  of  West  Virginia,  shall  seize  and  take  into  his  custody  any  auto- 
mobile, car,  boat  (other  than  railway  cars,  street  cars  and  steam- 
boats), wagon,  aircraft,  beast  of  burden,  or  other  vehicle,  that  is  be- 
ing used  as  a  container  or  conveyance  of  excessive  quantities  of  liq- 
uor, whether  said  liquors  are  upon  the  persons  and  in  the  actual  cus- 
tody of  the  passengers  or  occupants  of  any  such  vehicle  of  convey- 
ance or  otherwise.  Upon  the  seizure  of  any  property  under  the  pro- 
visions of  this  section  by  any  officer,  the  owner  or  other  person  en- 
titled to  the  possession  of  such  property  so  seized  may  give  bond  with 
good  security  before  the  clerk  of  the  circuit  court,  in  a  sum  equal  to 
double  the  value  of  said  property,  with  condition  that  said  property 
will  be  forthcoming  to  answer  any  judgment  or  order  of  the  court 
relating  to  the  same,  and  to  cover  any  damages  to  said  property  while 
the  same  is  in  his  possession  pending  an  investigation  or  proceeding 
in  equity  hereinafter  provided  for.  And  that  upon  the  execution  of 
such  bond,  the  possession  of  such  property  shall  be  delivered  to  the 
said  owner  or  claimant.    Upon  failure  to  give  such  bond,  the  said 
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officer  shall  preserve  the  same  and  keep  it  safely  in  custody,  and 
shall  immediately  report  the  seizure  to  the  prosecuting  attorney  of 
the  county,  and  to  the  stale  tax  commissioner,  whereupon  the  state 
tax  commissioner  and  the  prosecuting  attorney,  or  either  of  them, 
may  institute  a  suit  in  equity  in  the  circuit  court  in  the  manner  pro- 
vided by  section  seventeen  of  chapter  thirty-two-a  of  the  code,  mak- 
ing all  proper  persons  parties  thereto.  If  the  circuit  court  upon  the 
hearing  shall  find  that  any  vehicle  of  conveyance  mentioned  in  this 
section  (other  than  railway  cars,  street  cars  and  steamboats),  is  be- 
ing used,  or  has  been  used  as  a  container  or  storage  place  for  ex- 
cessive quantities  of  intoxicating  liquors,  or  is  or  has  been  used  to 
bring  or  carry  excessive  quantities  of  intoxicating  liquors  into  the 
state,  or  from  one  place  to  another  within  the  state,  in  violation  of 
the  provisions  hereof,  said  court  shall  adjudge  such  property  to  be 
a  common  and  public  nuisance,  and  shall  ent^  an  order  directing 
that  the  same  be  sold  by  the  sheriff  of  the  county,  at  public  auction, 
to  the  highest  bidder,  for  cash ;  provided,  hozvever,  that  if  the  court 
shall  find  that  the  bona  fide  owner  of  any  vehicle  of  conveyance  or 
other  property  seized  and  proceeded  against  under  the  provisions  of 
this  section  did  not  know  of,  consent  to  or  acquiesce  in  such  unlawful 
use  of  said  property,  and  that  said  owner  had  no  cause  to  believe 
that  said  property  was  being,  or  intended  to  be,  so  unlawfully  used, 
as  aforesaid,  then  said  court  shall  enter  an  order  releasing  said 
property  to  the  true  owner  thereof ;  provided,  that  any  persons  sus- 
taining the  relationship  of  husband  or  wife  to  an  offender  hereunder, 
shall  not  be  deemed  bona  fide  owners  within  the  meaning  of  this  act ; 
and  provided,  further,  that  any  bona  fide  lienor  of  such  property 
shall  be  entitled  to  file  his  petition  and  become  a  party  to  any  pro- 
ceeding in  equity  under  this  section,  and  shall  be  permitted  to  share 
in  the  proceeds  of  the  sale  of  any  such  property,  as  his  interest  mav 
and  provided,  further,  that  any  bona  fide  lienor  of  any  such  property 
after  deducting  any  proper  costs,  allowances  .or  commissions,  and 
after  satisfying  all  liens  thereon,  shall  be  paid  over  to  the  auditor 
of  the  state  by  the  sheriff  for  the  use  and  benefit  of  the  general 
school  fund.  When  the  value  of  the  property  confiscated  hereunder 
is  one  hundred  dollars  or  more,  either  the  state  or  the  defendant 
shall  have  the  right  of  appeal  from  the  judgment  of  the  circuit  court. 

Notice  of  any  such  sale  shall  be  published  in  some  newspaper  pub- 
lished in  said  county  for  four  weeks  and  posted  at  the  front  doo'r 
of  the  court  house  of  the  ccJunty  in  which  such  property  was  seized. 

If  any  person  shall  hire,  or  secure  the  use  of,  or  obtain  passac^e 
upon  any  automobile,  car,  boat  (other  than  railway  cars,  street  cars 
and  steamboats),  wagon,  aircraft,  beast  of  burden,  or  other  vehicle 
of  any  kind,  from  any  bona  fide  owner  thereof,  or  the  agent  of  any 
such  owner,  for  the  purpose  of  bringing  or  carrying  into  the  state, 
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or  from  one  place  to  another  within  the  state,  excessive  quantities 
of  intoxicating  liquors,  whether  carried  upon  his  person  or  other- 
wise while  in  any  vehicle  of  conveyance  mentioned  in  this  section, 
without  first  informing  any  such  owner  or  his  agent,  of  his  intention 
and  purpose  to  carry  excessive  quantities  of  intoxicating  liquors, 
and  the  owner  of  any  such  vehicle  of  conveyance  as  is  mentioned 
herein,  suffers  or  sustains  any  loss  or  damage  by  reason  of  his  prop- 
erty being  seized,  detained  and  proceeded  against  by  the  state  under 
the  provisions  hereof,  such  person  so  securing  the  use  of  any  vehicle 
of  conveyance  mentioned  herein,  or  obtaining  passage  thereon,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not 
less  than  two  hundred  dollars  nor  more  than  five  hundred  dollars, 
and  confined  in  the  county  jail  not  less^han  three  months  nor  more 
than  six  months ;  and  the  owner  of  any  such  property  may  recover 
all  damages  sustained  by  him  from  any  person  so  hiring  or  obtain- 
ing passage  upon  any  such  vehicle  of  conveyance  for  use  in  the  un- 
lawful transportation  of  intoxicating  liquors,  without  first  inform- 
ing the  owner  or  his  agent  of  such  purpose,  in  an  action  at  law  in 
any  of  the  civil  courts  having  jurisdiction  thereof;  provided,  that 
the  refusal  or  neglect  of  the  owner  of  any  such  property  to  sue  for 
damages,  or  his  failure  to  recover  in  a  civil  action  hereunder,  shall 
not  in  any  way  aflfect  or  bar  the  right  of  the  state  to  prosecute  the 
oflfender  for  a  misdemeanor.  Justices  of  the  peace  shall  have  con- 
current jurisdiction  with  the  circuit,  criminal  and  intermediate  courts 
of  criminal  offenses  arising  hereunder.^^ 

(p)  VII — Officers  and  employees  of  corporations  personally 
liable  for' violations  of  prohibition  law  by  their  corporations.-^ 

"If  any  corporation  or  association  shall  violate  any  of  the  provisions 
of  this  act,  any  officer,  agent  or  employee  thereof  acting  for  it  in  any 
such  unlawful  act,  or  authorizing  the  same  to  be  done,  shall  be  per- 
sonally guilty  thereof  the  same  as  though  such  officer,  agent  or  em- 
ployee himself  had  committed  the  offense,  and  shall  be  subject  to  all 
of  the  fines  penalties  and  imprisonments  therefor."  ^* 

(p)  VIII — Unlawful  to  give  liquor  to  minor  or  person  of 
intemperate  habits. — "It  shall  be  unlawful  for  any  person  to 
give,  under  the  proviso  in  section  seven,  or  otherwise,  intoxicating 
liquors  to  any  minor,  person  of  intemperate  habits,  or  one  who  is 
addicted  to  the  use  of  any  narcotic  drug.  If  any  person  shall  violate 
the  provisions  of  this  section  he  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  fined  not  less  than  one  hundred  dollars, 
nor  more  than  five  hundred  dollars,  and  imprisoned  in  the  county 
jail  not  more  than  six  months."  ^' 

23  Acts,  1919,  ch.  108,  sec.  14.  «»  Barnes*  Code,  ch.  32«,  sec.  28. 

-*  Barnes'  Code,  ch.  32a,  gee.  27. 
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(p)^  IX — Unlawful  to  bring  into  this  state,  during  any  period 
of  thirty  consecutive  days,  more  than  one  quart  of  intoxicating 
liquorsy  or  for  any  carrier  to  carry  for  any  passenger  as  personal 
baggage  more  than  one  quart  of  such  liquors. — It  shall  be  un- 
lawful for  any  person  to  bring  6r  carry  into  the  state,  during  any 
period  of  thirty  consecutive  days,  or  carry  from  one  place  to  another 
within  the  state,  or  to  have  or  carry  in  or  on  any  passenger  train 
or  other  vehicle  of  conveyance,  within  said  period,  in  any  manner 
whatsoever,  whether  in  his  personal  baggage  or  otherwise,  more 
than  one  quart  of  intoxicating'  liquors,  whether  such  liquors  are  in- 
tended for  personal  use  or  for  any  other  purpose,  and  whether  or 
not  any  such  person  shall  be  an  intra-state  or  interstate  passenger. 
If  any  person  shall  bring,  or  carry  into  the  state,  duri;ig  any  period 
of  thirty  consecutive  days,  or  from  one  place  to  another  within  the 
state,  or  shall  have  or  carry  in  or  on  any  passenger  train  or  other 
vehicle  of  conveyance,  within  said  period,  in  any  manner  whatsoever, 
whether  in  his  personal  baggage  or  otherwise,  more  than  one  quart 
of  intoxicating  liquors,  whether  the  same  is  intended  for  personal 
use  or  for  any  other  purpose,  and  whether  any  such  person  shall 
be  an  intra-state  or  interstate  passenger  or  not,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  fined 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars, 
and  imprisoned  in  the  county  jail  not  less  than  two  nor  more  than 
six  months.  And  upon  conviction  of  the  same  person  for  the  second 
offense  under  this  act,  he  shall  be  guilty  of  a  felony,  and  be  confined 
in  the  penitentiary  not  less  than  one  nor  more  than  five  years ;  and  it 
shall  be  the  duty  of  the  prosecuting  attorney  in  all  cases  to  ascertain 
whether  or*  not  the  charge  made  by  the  grand  jury  is  the  first  or 
second  offense ;  and  if  it  be  a  second  offense,  it  shall  be  so  stated  in 
the  indictment  returned,  and  the  prosecuting  attorney  shall  introduce 
the  record  of  the  first  conviction  as  evidence  before  the  trial  court 
of  said  second  offense,  and  shall  not  be  permitted  to  use  his  discre- 
tion in  charging  said  second  offense,  or  in  introducing  evidence  and 
proving  the  same  on  trial. 

It  shall  be  unlawful  for  any  carrier  operating  in  this  state  know- 
ingly to  carry  for  a  passenger,  or  for  any  of  its  employees,  or  know- 
ingly to  permit  any  person  or  employee  to  carry  into  the  state,  or 
from  one  place  to  another  within  the  state,  or  knowingly  to  permit 
any  passenger  or  employee  to  have  or  carry  in  or  on  any  of  its  trains, 
more  than  one  quart  of  intoxicating  liquors  as  baggage.  If  any  car- 
rier shall  knowingly  carry  for  a  passenger,  or  knowingly  permit  a 
passenger  to  carry  into  the  state,  or  from  one  place  to  another  within 
the  state,  or  knowingly  to  permit  any  passenger  or  any  person  in  its 
employ  to  have  or  carry  in  or  on  any  of  its  trains,  more  than  one 
quart  of  intoxicating  liquors  as  personal  baggage,  the  carrier  shall 
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be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  less  than  two  hundred  dollars  nor  more  than  one 
thousand  dollars.  And  a  court  of  equity,  upon  showing  that  a  car- 
rier has  knowingly  carried  for  a  passenger  or  an  employee,  or  know- 
ingly permitted  a  passenger  to  carry  into  the  state,  or  from  one  place, 
to  another  within  the  state,  more  than  one  quart  of  intoxicating 
liquors  as  personal  baggage,  or  through  the  want  of  due  caution  and 
care,  has  carried  for  a  passenger  or  employee,  or  permitted  a  pas- 
senger or  employee  to  carry  into  the  state,  or  from  one  place  to  an- 
other within  the  state,  more  than  one  quart  of  intoxicating  liquors 
as  personal  baggage,  shall  have  jurisdiction  to  entertain  such  suit 
and  to  enter  such  decree  and  take  such  proceedings  as  are  provided 
for  in  section  seventeen. ■• 

(p)  X — Unlawful  for  any  person  to  receive  liquors  from  a 
common  carrier. — "It  shall  be  unlawful  for  any  person  in  this 
state  to  receive,  directly  or  indirectly,  intoxicating  liquors  from  a 
common,  or  other  carrier.  It  shall  also  be  unlawful  for  any  person 
in  this  state  to  possess  intoxicating  liquors,  received  directly  or  in- 
directly from  a  common  or  other  carrier  in  this  state.  This  section 
shall  apply  to  such  liquors  intended  for  personal  use,  as  well  as  other- 
wise, and  to  interstate,  as  well  as  intrastate,  shipments  or  carriage. 
Any  person  violating  this  section  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  fined  not  less  than  one  hundred  dollars 
nor  more  than  two  hundred  dollars,  and  in  addition  thereto  may  be 
imprisoned  not  more  than  three  months;  provided,  however,  that 
druggists  may  receive  and  possess  pure  grain  alcohol,  wine  and  such 
preparations  as  may  be  sold  by  druggists  for  the  special  purpose  and 
in  the  manner  as  set  forth  in  sections  four  and  twenty-four."  ^^ 

(p)  XI — ^Jurisdiction  of  a  justice  of  violations  of  the  prohibi- 
tion law — Fines  and  penalties  to  be  imposed  by  him — Right  of 
certain  officer  to  elect  whether  the  justice  shall  try  the  case  or 
only  hold  a  preliminary  hearing. — ^"A  justice  of  the  peace 
shall  have  concurrent  jurisdiction  with  the  circuit  court  and  other 
courts  having  criminal  jurisdiction  in  his  county  for  the  trial  of  first 
offenses  arising  under  this  act.  The  defendant  shall  be  entitled  to 
a  trial  by  jury,  if  he  shall  demand  the  same,  upon  depositing  with  the 
justice  the  amount  as  fixed  by  law  for  payment  for  attendance  of  the 
jurors.  The  state  shall  have  the  same  right  as  the  defendant  to  per- 
emptorily challenge  any  two  of  the  jurors  selected  and  returned  by 
the  officer  under  the  writ  issued  by  the  justice  commanding  the  sum- 
moning of  the  same.    Upon  conviction  of  the  accused,  the  justice 

zflActs,  1919,  ch.  108,  sec.  31.  27  Barnes'  Code,  ch.  32a,  sec.  34. 
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shall  impose  the  fines  and  penalties  and  require  bonds  as  provided  by 
this  act  for  first  offenses ;  and  shall  thereupon  certify  to  the  prose- 
cuting attorney,  for  filing  in  his  office,  a  transcript  from  his  docket 
of  the  judgment  in  the  case.  Such  transcript  shall  be  admissible 
evidence  upon  the  trial  of  the  accused  for  any  second  offense  alleged 
in  an  indictment  found  and  returned  against  him.  The  justice  shall 
also  certify  to  the  prosecuting  attorney  copies  of  all  bonds  given  by 
the  defendant  upon  conviction.  The  state  shall  have  the  same  right 
of  appeal  as  the  defendant  from  any  judgment  of  the  justice.  When- 
ever the  prosecuting  attorney  of  the  county  shall  appear  for  the  state 
for  any  prosecution  for  any  offense  under  this  act,  there  shall  be 
allowed  and  taxed  as  part  of  the  costs  a  fee  of  ten  dollars,  to  be  re- 
covered and  collected  by  the  prosecuting  attorney  in  the  same  man- 
ner as  like  fees  are  collected  in  criminal  and  other  courts  wherein 
trials  are  had  upon  indictments.  The  provisions  of  section  twenty 
of  this  act  shall  apply  to  trials  before  a  justice  of  the  peace.  Pro- 
vided, however,  that  in  any  prosecution  before  a  justice  of  the 
peace,  the  prosecuting  attorney,  or  the  state  commissioner  of  pro- 
hibition or  any  of  his  deputies,  shall  have  the  right,  before  trial,  to 
elect  whether  the  case  shall  be  tried  and  judgment  entered,  or 
whether  the  justice  shall  hold  a  preliminary  hearing  to  determine 
whether  the  accused  shall  be  held  to  the  grand  jury ;  provided,  how- 
ever, that  should  the  defendant  desire  to  confess,  then  neither  the 
prosecuting  attorney,  nor  the  state  commissioner  of  prohibition  or 
any  of  his  deputies,  shall  have  such  right  to  elect,  and  the  justice 
shall  enter  judgment  upon  the  confession."  ^® 

(p)  XII — ^Unlawful  for  any  person  to  order,  purchase,  sell  or 
cause  intoxicating  liquors  to  be  transported  into  this  state, 
except  as  provided  in  the  Act  relating  to  the  prohibition  of  the 
use,  transportation  and  sale  of  such  liquors. — It  shall  be  unlawful 
for  any  person  to  order,  purchase,  sell,  or  cause  intoxicating  liquors, 
except  as  provided  in  section  thirty-one,  to  be  transported  into  the 
state,  or  from  one  place  to  another  within  the  state,  in  any  manner, 
except  pure  grain  alcohol  for  medicinal,  pharmaceutical,  scientific 
and  mechanical  purposes,  and  wine  for  sacramental  purposes  to  be 
used  by  religious  bodies,  as  now  provided  by  law.  If  any  such  per- 
son shall  order,  purchase,  sell  or  cause  intoxicating  liquors,  in  any 
quantity,  except  as  provided  in  section  thirty-one,  to  be  transported 
into  the  .state,  or  from  one  place  to  another  within  the  state,  in  any 
manner,  except  for  purposes  herein  specified,  he  shall  be  deemed 
guilty  of  a  misdemeanor  for  the  first  offense;  and  upon  conviction 
of  the  same  person  for  the  second  offense  hereunder,  he  shall  be 
guilty  of  a  felony,  and  the  punishment  of  each  offense  hereunder 
shall  be  the  same  as  that  prescribed  for  offenses  arising  under  sec- 
tion thirty-one  of  this  act.^** 

2S  Barnes'  Code,  ch.  32<»,  sec.  32.  2so  Acts,  1919,  ch.  108,  sec.  31o. 
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(p)  XIII-=^Unlaw{ul  for  any  non-resident  vendor,  dealer,  or 
other  person  to  sell  or  furnish  intoxicating  liquors  to  any  per- 
son who  intends  to»  and  does  transport  such  liquors  into  this 
state.— It  shall  be  unlawful  for  any  non-resident  vendor,  dealer, 
or  other  person,  to  sell  or  furnish  intoxicating  liquors,  with  the  ex- 
ception of  persons  coming  within  the  purview  of  section  thirty-one, 
lo  any  person  who  intends  to,  and  does,  transport  or  carry  such 
liquors  into  this  state  contrary  to  the  laws  thereof,  when  such  non- 
resident vendor,  dealer  or  other  person  knows,  or  has  cause  to  be- 
lieve, that  such  liquors  are  intended  to  be  so  unlawfully  transported 
and  carried  into  this  state.  Any  non-resident  vendor,  dealer  or  other 
person  so  oflfending,  shall  be  deemed  an  aider  and  abettor  to  any 
person  so  purchasing  or  receiving  and  unlawfully  carrying  or  trans- 
porting such  liquors  into  this  state,  and  such  non-resident  vendor, 
dealer,  or  other  person,  shall  be  held  equally  guilty  with  the  person 
carrying  such  liquors,  who  shall  be  deemed  the  principal  in  the 
offense,  and  the  principal  and  abettor  may  be  charged  in  the  com- 
plaint or  indictment,  either  jointly  or  separately.  The  first  offense 
hereunder  shall  be  a  misdemeanor,  and  the  second  offense  shall  be  a 
felony,  and  each  offense  shall  be  punished  as  provided  in  section 
thirty-one  of  this  act."* 

'(p)  XIV— -Law  relating  to  illicit  distilling— Unlawful  for  any 
person  to  have  in  his  possession  or  any  interest  in  a  "moonshine 
still" — Punishment  for  violation  of  law  against  illicit  distilling. — 
It  shall  be  unlawful  for  any  person  to  own,  operate,  maintain  or  have 
in  his  possession  or  any  interest  in,  any  apparatus  for  the  manufac- 
ture of  intoxicating  liquors,  commonly  known  as  a  "moonshine  still," 
or  any  device  of  like  kind  or  character.  For  the  purposes  of  this 
act,  any  mechanism,  apparatus  or  device  that  is  kept  or  maintained  in 
any  desert,  secluded,  hidden,  secret  or  solitary  place,  away  from  the 
observation  of  the  general  public,  for  the  purpose  of  distilling,  mak- 
ing or  manufacturing  intoxicating  liquors,  or  which  by  any  process 
of  evaporation,  separates  alcoholic  liquor  from  grain,  molasses,  fruit 
or  any  other  fermented  substance,  or  that  is  capable  of  any  such  use, 
shall  be  taken  and  deemed  to  be  a  "moonshine  still" ;  and  the  owner 
or  operator  of  any  such  "moonshine  still"  shall  be  deemed  a  "moon- 
shiner." Any  person  owning,  operating,  or  having  any  interest  in 
any  moonshine  still,  shall  be  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  three  hundred  dollars  nor  more 
than  one  thousand  dollars,  and  be  confined  in  the  penitentiary  not 
less  than  two  nor  more  than  five  years.  Any  person  who  aids  or 
abets  in  the  operation  or  maintenance  of  any  moonshine  still  shall 

28&Acts,  1919,  ch.  108,  sec.  31^ 
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be  guilty  of  a  felony,  and  upon  conviction  thereof  shall  be  fined  not 
less  than  two  hundred  dollars  nor  more  than  five  hundred  dollars, 
and  confined  in  the  penitentiary  not  less  than  one  nor  more  than 
three  years. 

Any  person  who  has  in  his  possession  any  quantity  of  moonshine 
liquor  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than  three 
hundred  dollars,  and  confined  in  the  county  jail  not  less  than  thirty 
nor  more  than  ninety  days;  provided,  that  if  any  such  person  shall 
fully  and  freely  disclose  the  name  or  names  of  any  person  or  per- 
sons from  whom  he  received  said  moonshine  liquor,  and  give  any 
other  information  that  he  may  have  relative  to  the  manufacture  and 
distribution  of  the  same,  and  shall  truthfully  testify  as  to  any  such 
matters  of  information,  he  shall  be  immune  from  further  prosecu- 
tion or  punishment.  Sections  nine,  ten,  eleven,  twelve  and  thirteen 
of  chapter  thirty-two-a  of  Barnes'  code,  one  thousand  nine  hundred 
and  sixteen,  relating  to  searches  and  seizures  and  procedure,  shall 
apply  to  and  govern  the  offenses  arising  under  this  section,  so  far 
as  they  are  applicable;  provided,  that  any  person  held  by  a  justice 
under  this  section  to  answer  for  a  felony,  shall  give  a  bond  in  the 
penalty  of  not  less  than  one  thousand  dollars  to  appear  at  the  next 
term  of  the  circuit,  criminal  or  intermediate  court  of  the  county  hav- 
ing jurisdiction,  to  answer  an  indictment  if  one  be  preferred  against 
Jiim ;  and  provided,  further,  that  it  shall  be  the  duty  of  the  officers 
to  seize  and  forthwith  destroy  all  moonshine  stills,  and  liquors  and 
paraphernalia  found  in  connection  therewith."*^ 

(q)  Cruel  or  inhuman  treatment  of  apprentice  by  master  to 
whom  girl  from  industrial  home  is  bound  out  is  a  misdemeanor.-^ 

"For  cruelty  or  inhuman  treatment  by  such  master  of  such 
apprentice,  the  circuit  court  of  the  county  .in  which  such  master 

sA'Acts,  1919,  ch.  108,  sec  37.  Under  of  a  felony.  Of  this  crime  a  justice 
the  law  given  in  the  above  section  has  no  jurisdiction  to  try  and  con- 
relating  to  illicit  distilling,  it  will  vict  a  party,  but  may  give  him  a 
be  observed  that  any  person  owning,  preliminary  hearing  and  hold  him  to 
operating,  or  having  any  interest  in  answer  for  a  felony, 
any  moonshine  still,  shall  be  guilty 
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or  apprentice  may  reside,  or  any  justice  of  the  peace  of  any 
such  county  shall  have  jurisdiction  to  try  same,  and  upon  con- 
viction of  such  master  for  cruel  or  inhuman  treatment  of  such 
child,  such  master  shall  be  fined  not  less  than  ten  nor  more 
than  one  hundred  dollars,  and  may  in  addition  thereto  be  con- 
fined in  jail  not  to  exceed  ninety  days."  ^* 

(r)  Unlawful  to  remove  apprentice  out  of  the  county  where 
she  has  been  bound  by  the  board  of  control  having  in  charge  the 
industrial  home  for  girls. — "N'o  master  can  remove  such  child 
out  of  the  county  where  she  has  been  bound  by  such  board, 
except  on  the  written  permit  of  such  board;  and  any  person 
who  shall  aid  or  assist  any  girl  who  has  been  committed  to  said 
institution,  or  who  is  subject  thereof,  to  escape  from  any  other 
home  or  other  place  where  she  has  been  placed  by  the  officers  of 
the  said  institution,  or  who  shall  aid  or  assist  any  such  girl  to 
leave  this  state,  sliall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  less  than  five  nor  more 
than  twenty-five  dollars,  and  any  justice  of  the  county  wherein 
such  offense  is  committed  shall  have  jurisdiction  thereof."*® 

(s)  Unlawful  to  sell  or  furnish  any  cigarette  or  cigarette  paper 
to  any  person  under  the  age  of  twenty-one  years. — "That  it  shall 
be  unlawful  for  any  person,  firm  or  corporation  to  manufacture^ 
or  to  sell,  offer  or  expose  for  sale,  or  give  away,  or  furnish, 
or  cause  to  be  given  away  or  furnished  to  any  person  under  the 
age  of  twenty-one  years,  any  cigarette,  or  cigarette  paper,  or 
any  other  paper  prepared  to  be  filled  with  smoking  tobacco  for 
cigarette  use;  and  it  shall  be  unlawful  for  any  person,  firm  or 
corporation  to  sell,  offer,  give  away  or  furnish,  or  cause  to  be 
given  away,  or  furnished,  to  any  person  under  the  age  of  sixteen 
years  any  cigar,  pipe  or  tobacco  in  any  form."  ** 

"Any  person,  firm  or  corporation  violating  any  of  the  provi- 
sions of  this  act,  where  punishment  is  not  otherwise  provided, 
shall  be  liable  to  a  fine  of  not  less  than  ten  dollars,  nor  more 
than  twenty-five  dollars  for  the  first  offense,  and  for  each  subse- 
quent offense  shall  be  liable  for  a  fine  of  not  less  than  twenty- 

2»Codr,  IMS,  ch.  45,  sec.  302,  serial  3i  Code,  1913,  cli.   I'O,   sec.  20©--I, 

sec.  2344.  serial  sec.  5368. 

«o  Code,  1913,  ch.  45,  sec.  264,  serial 
see.  2345. 
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five  dollars  nor  more  than  three  hundred  dollars,  and  on  failure 
to  pay  the  fine  and  costs  of  prosecution,  shall  be  required  to  work 
the  same  out  on  the  public  roads."  *^ 

(t)  Unlawful  for  any  person  under  twenty-one  years  of  age 
to  smoke»  or  have  about  his  person  any  cigarettes  or  cigarette 
papers. — "That  it  shall  be  unlawful  for  any  person  under  the  age 
of  twenty-one  years  to  smoke,  or  to  have  about  his  person,  or 
premises,  any  cigarette  or  cigarette  paper,  or  any  other  form 
prepared  to  be  filled  with  smoking  tobacco  for  cigarette  use. 
Any  person  violating  the  provisions  of  this  section  shall  be 
punished  by  a  fine  of  not  exceeding  five  dollars;  provided,  that 
the  court  or  justice  trying  the  case  may  remit  the  penalty  for 
violation  of  this  section,  upon  the  disclosure  by  the  person  charged 
with  the  offense  of  the  name  of  the  person,  firm  or  corporation 
from  whom  he  obtained  any  such  cigarette  or  cigarette  paper." '^ 

(u)  Duties  of  constables  and  other  peace  officers  relating  to 
the  cigarette  law  and  punishment  for  violation  thereof. — ^"That 
it  shall  be  the  duty  of  every  constable,  policeman,  town  sergeant, 
sheriff  or  his  deputy  when  he  finds  any  person  under  the  age 
of  twenty-one  years  smoking  a  cigarette,  or  with  a  cigarette 
or  cigarette  paper  in  his  possession,  to  immediately  inquire  of 
§jich  person  where  and  of  whom  he  obtained,  such  cigarette  or 
cigarette  paper,  and  upon  failure  of  any  person  to  give  such 
information  when  requested  by  such  officer,  the  officer  shall 
arrest  such  person  and  take  him  before  a  justice  or  other  officer 
having  jurisdiction,  to  be  dealt  with  as  provided  in  section  two 
of  this  act.  Upon  information  of  such  person  to  said  officer  of 
the  violation  of  any  of  the  provisions  of  sections  one  and  two 
of  this  chapter,  he  shall  immediately  report  such  information 
to  the  prosecuting  attorney  of  the  county,  who  shall  have  the 
person  giving  such  information,  along  with  any  other  witnesses 
having  any  knowledge  of  the  transaction  summoned  before  the 
grand  jury  at  its  next  session  for  investigation." 
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«2  Code,  1913,  ch.  150,  sec.  20«— VI,    34  Code,  1913,  ch.  150,  sec  20e— HI, 
aerial  sec.  5373.  serial  sec.  5370. 

M  Code,  1913,  ch.  150,  sec.  20^— II« 
serial  sec  5360. 
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The  punishment  for  the  violation  of  this  law  is  the  same  as 
that  under  subsection    (t). 

(v)  Unlawful  to  smoke  any  cigarette  on  school  premises.— 
"Every  person  who  shall  smoke  or  use  a  cigarette  or  cigarettes 
in  any  school  building  or  any  buildings  or  such  parts  thereof 
as  may  be  used  for  school  purposes,  or  on  any  lands  used  for 
school  purposes,  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  shall  be  punished  for  each  offense,  by  a  fine  of  not 
less  than  one  nor  more  than  five  dollars."" 

(w)  Unlawful  for  any  person  but  a  registered  pharmacist  to 
sell  or  give  away  opium  in  any  form. — ^''It  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  sell,  or  give  away,  or  in  any 
other  manner  to  supply  or  furnish  any  person  in  this  state 
opium  in  any  form ;  but  the  provisions  of  this  section  shall  not 
apply  to  any  sale  of  opium  by  a  registered  pharmacist  upon  the 
written  prescription  of  a  practicing  physician  in  good  standing 
4n  his  profession,  nor  to  any  reputable  physician  dispensing  opium 
in  the  regular  course  of  his  practice."  ••  The  penalty  for  vio- 
lating this  law  is  the  same  as  that  under  subsection   (m.) 

(x)  Unlawful  to  enter  the  fixed  bounds  of  military  encamp- 
ment without  leave. — ^"The  commanding  officer  of  an  encamp- 
ment may  fix  certain  bounds  within  the  limits  of  the  camp 
ground,  not  including  any  public  road,  within  which  no  spec- 
tator shall  enter  without  leave,  and  whoever  does  enter  within 
such  boundary,  either  with  or  without  permission,  may  be  ex- 
pelled therefrom  by  the  commanding  officer,  or  by  his  order, 
and  whdever  intrudes  within  such  limits  when  forbidden  to  do 
so,  or  after  entering  by  permission,  conducts  hiitiself  in  a  dis- 
orderly manner,  or  whoever  resists  a  sentry  or  guard  acting 
under  orders  to  prevent  such  entry,  or  to  prevent  disorderly 
conduct,  or  to  expel  any  person  or  persons  ordered  to  leave  such 
boundary,  may  be  arrested  by  the  commanding  officer,  or  by  his 
order,  and  taken  before  a  justice  of  the  peace  of  the  county  in 


SB  Code,  1&13,  ch.  150,  sec.  20e— IV,  >o  Code,  1913,  ch.  150,  see;  200—7. 

serial  sec.  5371.  serial  sec  5372. 
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which  such  camp  is  located,  and  upon  conviction,  shall  be  fined 
not  more  than  one  hundred  dollars  nor  less  than  ten  dollars, 
and  the  costs  of  prosecution,  and  committed  to  the  jail  of  the 
county  until  such  fine  and  costs  are  paid."'^ 

(y)  Misbehavior  at  religious  meeting. — If  any  person  wilfully 
interrupt,  molest  or  disturb  any  assembly  of  people  met  for  the 
worship  of  God,  a  justice  may  put  him  under  restraint  during 
religious  worship,  and .  bind  him  for  not  more  than  one  year^ 
to  be  of  good  behavior.'" 

(z)  Persons  suspected  of  fighting  a  duel  may  be  required  to 
keep  the  peace. — ^"If  any  justice  or  judge  have  good  cause  to 
suspect  that  any  persons  are  about  to  be  engaged  in  a  duel,  he 
may  issue  his  warrant  to  bring  them  before  him,  and  if  he 
think  proper  to  take  from  them  a  recognizance  to  keep  the  peace; 
he  shall  insert  therein  a  condition  that  they  will  not,  during  the 
time  for  which  they  may  be  bound,  be  concerned  in  a  duel, 
directly  or  indirectly."  •• 

■ 

(aa)  Arrest  of  person  found  in  this  state  charged  with  crime 
ccMnmitted  in  any  other  state — Complaint  to  be  made  in  such 
case— Issuance  of  a  warrant  thereon. — ^''Whenever  any  person 
shall  be  found  within  this  state,  charged  with  treason,  felony 
or  other  crime  committed  in  any  other  state,  any  justice,  may, 
upon  complaint  on  oath,  or  other  satisfactory  evidence  that  such 
person  committed  the  offense,  issue  a  warrant  to  bring  the  person 
so  charged  before  the  same,  or  some  other  justice  within  the 
state ;  and  the  officer  to  whom  such  warrant  may  be  directed  may 
execute  the  same  in  any  county  in  the  state,  and  bring  the  party, 
when  arrested,  before  any  justice  of  the  same  or  any  other 
county."  ^ 


•7  Code,  1^13,  ch.  18,  see.  50,  serial  «•  Code,  1913,  ch.  144,  sec.  27,  serial 

sec  921.  sec.  5190. 

s<  Code,  11^13,  ch.  149,  sec.  18,  serial  40  Code,  19113,  ch.  14,  sec.  13,  serial 

sec.  5323.    The  justice  cannot  try  any  sec.  399.    For  the  further  proceedings 

one  under  this  section  and  punish  the  hy  the  justice  under  this  chapter  of 

offender,  as  therein  provided,  hy  fine  the  Code,  1913,  see  serial  sees.  360, 

and  imprisonment.  391. 
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(bb)  I — Violations  of  the  law  relating  to  insects  and  plant 
diseases — Unlawful  for  anyone  knowingly  to  permit  insects  or 
plant  diseases  to  exist  on  his  premises. — "It  shall  be  unlawful 
for  any  person  in  this  state  knowingly  to  permit  any  dangerous 
insects  or  plant  diseases  to  exist  in  or  on  his  premises,  unless 
efforts  are  being  made  to  eradicate  such  dangerous  insects  or 
plant  diseases  as  may  exist.  It  shall  also  be  unlawful  to  sell  or 
offer  for  sale  any  stock  infested  or  infected  with  such  insect 
'or  disease."**  The  penalty  for  the  violation  of  this  or  any 
other  section  of  the  insect  and  plant  disease  law  of  any  regu- 
lation made  thereunder  is  a  fine  of  not  to  exceed  one  hundred 
dollars/-  and  justices  have  concurrent  jurisdiction  with  the  cir- 
cuit courts  for  the  enforcement  thereof.*^ 

(bb)  II — Commissioner  of  agriculture  and  certain  other 
officers  may  enter  upon  public  or  private  premises  and  destroy 
or  treat  insect  and  plant  disease. — "The  commissioner,  his 
agents  or  employees,  the  state  entomologist,  assistants,  local  in- 
spectors, and  all  other  persons  in  their  employ,  are  hereby  em- 
powered with  authority,  during  reasonable,  working  hours,  to 
enter  upon  any  public  or  private  premises  for  the  purpose  of 
inspecting,  destroying  or  treating  insects  or  plant  diseases  deter- 
mined and  published  by  the  commissioner  to  be  dangerously  in- 
jurious, or  such  plants  as  may  harbor  such  injurious  insect  pests 
or  plant  diseases  as  prescribed  in  section  one  of  this  act.  Any 
person  who  shall  refuse  to  allow  inspection  of  premises  under 
his  care  or  control,  or  who  shall  obstruct  or  hinder  the  com- 
missioner, his  agents,  or  employees,  the  state  entomologist,  assist- 
ants, local  inspectors,  and  all  persons  in  their  employ,  in  the 
discharge   of   their   duties    shall  be  guilty  of  a  misdemeanor."" 

(bb)  III — Unlawful  to  ship  or  deliver,  after  notice  not  to 
do  so,  any  nursery  stock  from  any  premises  on  which  are  found 
injurious  insect  or  plant  diseases. — "The  state  entomologist 
with  the  approval  of  the  commissioner  is  hereby  empowered  to 
prohibit   and   prevent  the  removal  or  shipment  or  transportation 


«  Acts,  1»17,  ch.  17,  sec.  3,  p.  65.  "  Acts,  1917,  ch.  17,  sec.  1»,  p.  74. 
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of  plant  material  and  any  other  material  into  the  state  or  from 
any  private  or  public  property,  or  property  owned  or  controlled 
by  the  state,  or  any  area  of  the  state,  which  in  his  judgment  may 
contain  dangerously  infested  or  infected  nursery  stock,  or  plant 
or  other  material  of  any  kind  for  such  periods  and  under  such 
conditions  as  in  his  judgment  seems  necessary  in  order  to  pre- 
vent the  further  spread  of  the  infestation  or  infection,  giving 
such  notice  thereof  as  may  be  prescribed  by  the  commissioner, 
and  during  the  existence  of  such  order  no  person  shall  remove 
or  ship  from  such  area  any  such  material  whatsoever,  except 
by  special  permission  or  direction  (certificate)  of  the  state  ento- 
mologist. In  case  the  state  entomologist,  his  assistants,  or  a 
local  inspector  shall  find  present  on  any  nursery  or  dealer's  prem- 
ises or  any  packing  ground  or  in  any  cellar  or  building  used 
for  storage,  or  sale  of  nursery  stock,  any  injurious  insect  or 
plant  disease,  he  shall  notify  the  owner  or  person  having  charge 
of  the  premises,  in  writing  to  that  effect,  and  shall  withhold  his 
certificate  hereinafter  provided  for,  until  the  premises  are  freed 
from  such  injurious  insect  or  plant  disease,  as  hereinafter  pro- 
vided. It  shall  be  unlawful  for  any'  person  after  receiving  such 
notice  to  ship  or  deliver  or  cause  to  be  shipped  or  delivered  any 
nursery  stock   from  such  aforesaid  premises."*' 

(bb)  IV — Unlawful  for  any  person  to  sell  or  give  away  any 
nursery  stock,  unless  he  has  procured  proper  certificate  of  regis- 
tration from  the  commissioner  of  agricuKure. — ''It  shall  be  un- 
lawful for  any  person,  either  for  himself  or  as  agent  for  another, 
to  offer  for  sale,  sell,  deliver  or  give  away,  within  the  bounds  of 
this  state,  any  plants  known  as  nursery  stock,  unless  such  person 
shall  have  first  procured  from  the  commissioner  a  certificate  of 
registriition,  which  certificate  shall  contain  such  rules  and  regu- 
lations concerning  the  sale  of  nursery  stock  as  the  commissioner 
may  prescribe,  and  be  approved  and  countersigned  by  the  state 
entomologist,  who  shall  have  full  power,  and  is  hereby  author- 
ized and  required  to  cancel  and  withdraw  any  certificate  upon 
satisfactory  evidence  that  any  rules  and  regulations  governing  the 
sale  of  nursery   stock  within   this   state   have  been  violated   by 

4»  Acts,   1 W7,  ch.   17,  sec.   10,  pp.  70,  71. 
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the  holder  of  the  same.  The  commissioner  shall  not  issue  any 
certificate  of  registration,  except  upon  the  payment  of  the  sum 
of  twenty  dollars,  and  shall  forward  all  certificates  to  the  state 
entomologist  for  his  approval  and  countersignature,  before  allow- 
ing same  to  the  party  making  application  therefor,  and  all  such 
certificates  as  may  be  granted  shall  expire  and  become  null  and 
void  June  thirtieth  next  succeeding  the  issue  thereof,  and  any 
person  either  for  himself  or  as  agent  for  another  who  shall  sell, 
offer  for  sale,  deliver  or  give  away  any  plants,  commonly  known 
as  nursery  stock,  without  exhibiting  a  copy  of  the  certificate  of 
registration  as  herein  provided  for  to  each  and  every  person  to 
whom  he  shall  sell,  offer  for  sale,  deliver  or  give  away  any  such 
plants  shall  be  deemed  guilty  of  a  misdemeanor. 

This  act  shall  not  be  construed  so  as  to  preveftt  a  neighbor 
from  giving  away  a  plant  or  tree  which  is  not  from  a  nursery."  *• 

(bb)  V — Unlawful  for  any  nurseryman  to  deliver  or  give 
away  nursery  stock,  which  has  not  been  duly  inspected — Duty 
of  transportation  companies  bringing  nursery  stock  into  this 
state. — "It  shall  be  unlawful  for  any  nurseryman  to  deliver  or 
give  away,  within  the  boundaries  of  this  state,  plants  commonly 
known  as  nursery  stock,  which  have  not  been  duly  inspected  in 
accordance  with  the  provisions  of  this  act  and  do  not  carry 
plainly  attached  to  each  carload,  box,  bale,  or  package,  a  copy 
of  a  certificate  or  permit  as  herein  provided,  except  that  in  case 
of  nursery  stock  shipped  into  the  state  from  without,  the  com- 
missioner shall  provide  by  regulation  for  the  acceptance  of 
proper  certificates,  from  other  states,  and  when  so  accepted,  the 
state  entomologist  shall  issue  an  official  tag  designating  the  fact, 
which  tag  must  be  attached  to  all  such  shipments,  but  no  nursery 
stock  shall  be  sold  or  shipped  under  the  certificate  issued  as 
provided  herein  that  was  not  raised  in  the  nursery  for  or  to 
which  the  said  certificate  was  issued,  until  such  stock  has  been 
duly  examined,  as  provided  herein,  and  found  to  be  apparently 
free  from  any  dangerously  injurious  insect  pest  or  plant  disease. 
All  transportation  companies  and  common  carriers  bringing  nurs- 
ery stock  into  this  state  shall  immediately,  upon  receiving  such 
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consignment,  notify  the  state  entomologist  of  the  fact  that  such 
consignment  is  in  their  possession  or  en  route  to  some  point 
within  the  state,  and  give  the  names  of  the  consignor  and  con- 
signee, the  point  of  shipment,  and  the  destination  of  such  con- 
signment and  whether  it  bears  the  official  tag  hereinbefore 
required. 

It  shall  be  unlawful  after  the  promulgation  of  the  rules  and 
regulations  provided  for  in  this  act,  for  any  person  to  transport 
by  land  or  water,  plants  commonly  known  as  nursery  stock,  in 
violation  of  the  same,  and  every  such  offense  shall  constitute  a 
misdemeanor."  *^ 

(bb)  VI — Unlawful  to  misrepresent  or  conceal  character  or 
quality  of  nursery  stock. — ^''Wilful  misrepresentation  of  ^rade, 
character,  variety  or  quality  of  stock  in  a  nursery  or  offered 
for  sale  by  any  nursery  dealer  or  agent,  or  a  false  declaration 
of  acreage,  or  any  concealment  of  stock  from  inspection,  shall 
constitute  a  misdemeanor.  All  persons  selling  nursery  stock  in 
the  state  shall,  if  required,  furnish  the  state  entomologist  copies 
of  all  their  literature,  which  is  printed  or  otherwise  duplicated, 
including  catalogues,  price  lists,  order  forms,  contracts  and  agree- 
ments, which  are  furnished  for  the  use  of  agents  or  customers 
or  both."  " 

(cc)  Unlawful  to  make,  issue  and  deliver  to  another  any 
check  or  draft  on  any  bank  without  fimds  on  deposit  to  pay  the 
same. — "If  any  person  make,  issue  and  deliver  to  another  for 
value  any  check  or  draft  on  any  bank,  and  thereby  obtain  from 
such  other  any  credit,  money,  goods,  or  other  property  of  value, 
and  have  no  funds,  or  insufficient  funds,  on  deposit  to  his  credit 
in  said  bank  with  which  such  draft  or  check  may  be  paid,  he 
shall  be  guilty  of  a  misdemeanor,  if  the  amount  of  such  check 
or  draft  be  under  twenty  dollars,  and  upon  conviction  thereof 
be  fined  not  exceeding  one  hundred  dollars  and  confined  in  the 
county  jail  not  less  than  one  day  nor  more  than  thirty  days, 
and  if  the  amount  of  such  check  or  draft  be  twenty  dollars  or 
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over  he  shall  be  guilty  of  a  felony  and  confined  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  two  years,  and 
the  drawer  of  such  check  or  draft  shall  be  prosecuted  in  the 
county  in  which  he  delivers  the  same.  Provided,  however,  that 
if  the  person  who  makes,  issues  and  delivers  any  such  check  shall 
within  twenty  days  from  the  time  he  receives  actual  notice, 
verbal  or  written,  .of  the  protest  of  such  check,  pay  the  same, 
he  shall  not  be  prosecuted  under  this  section,  and  any  prose- 
cution that  may  have  been  instituted  within  the  time  above  men- 
tioned, shall,  if  payment  of  said  check  be  made  as  aforesaid,  be 
dismissed  at  the  cost  of  the  defendant. 

Justices  of  -the  peace  shall  have  no  jurisdiction  to  try  misde- 
meanors hereunder.''  ^® 

The  making,  issuance  and  delivery  of  a  check  in  payment  of 
a  pre-existing  debt,  to  his  creditor,  by  one  who  has  no  funds 
or  insufficient  funds  to  his  credit  in  such  bank  to  pay  such  check, 
is  not  an  offense  under  this  statute.**® 

(dd)  Appointment  of  peace  officers  at  state,  county,  and  dis- 
trict fairs. — "That  it  shall  be  lawful  for  any  justice  of  the 
peace,  on  the  application  of  any  of  the  officers  of  any  state, 
county,  or  independent  agricultural  and  mechanical  association, 
agricultural  society  or  industrial  association  of  this  state,  to 
appoint  a  suitable  number  of  discreet  persons  to  assist  in  keeping 
the  peace  during  the  time  when  any  such  society  shall  be  holding 
its  annual  or  other  fairs,  and  make  an  entry  in  his  docket  of 
the  names  of  all  such  as  he  shall  so  appoint."  ^^ 

(ee)  Removal  of  property  out  of  county  to  prevent  the  same 
from  being  levied  on  by  execution,  or  secreting  the  same  to 
defraud  creditors,  unlawful  and  punishable  by  fine  and  imprisoi>* 
ment. — "And  any  person  who  shall  remove  any  of  his  property 
out  of  any  county  with  intent  to  prevent  the  same  from  being 
levied  upon  by  any  execution,  or  who  shall  secrete,  assign,  or 
convey  or  otherwise  dispose  of  any  of  his  property  with   intent 


4«  Code,  1»13,  ch.  145,  sec.  34,  serial  Ri  Code,  1913,  ch.  149,  sec.  22»— I, 
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to  defraud  any  creditor  or  prevent  sucn  property  being  made 
liable  for  payment  of  his  debts,  and  any  person  who  shall  re- 
ceive such  property,  with  such  intent,  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be  fined 
not  less  than  twenty-five  nor  more  than  one  thousand  dollars 
and  imprisoned  in  the  county  jail  not  to  exceed  one  year.  And 
when  the  property  so  removed,  secreted,  concealed,  assigned, 
conveyed,  received  or  otherwise  disposed  of,  shall  be  v/orth  fifty 
dollars  or  less  such  offense  shall  be  tried  by  a  justice  of  the 
peace  in  the  mode  prescribed  for  the  trial  of  other  criminal 
offenses  in  chapter  fifty  of  the  Code  of  West  Virginia;  pro- 
vided, that  upon  conviction  for  such  offense  before  a  justice  of 
the  peace  the  person  so  convicted  shall  be  fined  not  exceeding 
fifty  dollars  and  confined  in  the  county  jail  not  exceeding 
thirty  days."" 

(gg)  Unlawful  to  desecrate  the  flag  of  the  United  States 
by  its  use  for  advertising  purposes^  or  to  mutilate,  deface,  defile, 
trample  upon,  or  cast  contempt  upon,  said  flag. — ^**That  any 
person  who  for  exhibition  or  display  shall  place  or  cause  to  be 
placed,  any  words,  figures,  marks,  pictures,  designs,  drawings  or 
any  advertisement,  of  any  nature,  upon  any  flag,  standard,  color 
or  ensign  of  the  United  States,  or  upon  the  state  flag  of  this 
state,  or  shall  expose  or  cause  to  be  exposed  to  public  view  any 
such  flag,  standard,  color  or  ensign,  upon  which  shall  have  been 
printed,  painted  or  otherwise  placed,  or  to  which  shall  be  at- 
tached, appended,  affixed,  or  annexed  any  words,  figures,  marks, 
pictures,  designs,  drawings  or  any  advertisement  of  any  nature 
or  kind,  or  who  shall  expose  to  public  view,  manufacture,  sell, 
expose  for  sale,  give  away,  or  have  in  possession  for  sale  or  to 
give  away,  or  for  use  for  any  purpose  any  article  or  substance, 
being  an  article  of  merchandise  or  a  receptacle  of  merchandise, 
or  article  or  thing  for  carrying  or  transporting  merchandise, 
upon  which  shall  have  been  printed,  painted,  attached  or  other- 
wise placed,  a  representation  of  any  such  flag,  standard,  color 
or  ensign,  to  advertise,  call  attention  to,  decorate,  mark  or  dis- 
tinguish  the   article   or   substance   on   which   so   placed,   or   who 
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shall  publicly  mutilate,  deface,  defile  or  defy,  trample  upon  or 
cast  contempt  either  by  words  or  acts,  upon  any  such  flag, 
standard,  color  or  ensign,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction,  be  fined  not  less  than  five 
nor  more  than  one  thousand  dollars,  and  may,  at  the  discretion 
of  the  court  or  justice  trying  the  case,  be  confined  in  the  county 
jail  for  a  period  not  exceeding  thirty  days.  Any  justice  of  the 
peace  of  the  county  wherein  the  offense  was  committed  shall 
have  concurrent  jurisdiction  of  such  offense  with  the  circuit  or 
other  courts  of  said  county.  The  words,  'flag,  standard,  color  or. 
ensign  of  the  United  States,'  as  used  in  this  act,  shall  be  construed 
to  include  any  flag,  standard,  color,  ensign,  or  any  representation 
or  picture  of  a  flag,  standard,  color  or  ensign,  made  of  or  upon 
any  substance  whatever,  and  of  any  size  whatever,  showing  the 
national  colors,  the  stars  and  the  stripes.  This  act  shall  not 
apply  to  any  act  permitted  by  the  statutes  of  the  United  States 
or  of  this  state,  or  by  the  regulations  of  the  United  States  army 
sand  navy,  or  of  the  national  guard  of  this  state;  nor  shall  this 
act  be  construed  to  apply  to  the  regular  issue  of  a  newspaper 
or  other  periodical,  or  to  any  book,  certificate,  diploma,  warrant 
or  commission,  on  which  shall  be  printed  said  flag,  disconnected 
from  any  advertisement,  or  to  the  vignette  of  any  political 
ballot."  " 

(hh)  Unlawful  to  wear  hats  at  any  theater,  hall,  or  opera 
house  which  may  obstruct  the  view  of  any  person. — ^''That  no 
person  attending  any  performance  at  any  theater,  hall  or  opera 
house,  or  any  such  building  where  theatrical  or  other  perform- 
ances are  given,  when  an  admission  fee  is  charged,  shall  wear 
upon  his  or  her  head  any  hat,  bonnet  or  covering  for  the  head 
which  may  obstruct  the  view  of  any  person  or  persons  during 
the  performance  in  such  theater,  hall,  opera  house  or  other 
building  where  such  performance  is  given;  and  if  any  person 
wear  upon  his  or  her  head  any  hat,  bonnet,  or  other  covering 
for  the  head  which  may  obstruct  the  view  of  any  person  or 
persons,  and  refuses  or  fails  to  remove  the  same  at  the  request 
of  any  person  or  persons,   whose  view  may  be  obstructed,   he 
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or  she  shall  be  guilty  of  a  misdemeanor,  and  shall,  upon  conviction 
be  fined  not  less  than  two  nor  more  than  ten  dollars."  '* 

(ii)  Unlawful  to  jump  on  or  off  moving  car  or  train. — "That 
if  any  person,  not  being  a  passenger  or  employee,  shall  be  found 
trespassing  upon  any  railroad  car  or  train  of  any  railroad  in 
this  state,  by  jumping  on  or  off  any  car  or  train  while  in  motion, 
on  his  arrival,  or  departure  at  or  from  any  station  or  depot  of 
such  railroad,  or  on  the  passage  of  any  such  car  or  train  over 
any  part  of  any  such  railroad,  such  person  so  offending  shall 
be  deemed  a  disorderly  person,  and  on  conviction  as  such,  shall 
be  punished  by  a  ime  not  exceeding  twenty-five  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  thirty  days,  or 
both.  Justices  of  the  peace  shall  have  concurrent  jurisdiction 
to  try  all  offenders  under  this  section."" 

(jj)  Unlawful  to  lobby  on  floor  of  either  house  of  the  legis- 
lature.— ^The  statute  provides:  "That  it  shall  be  unlawful  for 
any  person  to  lobby  for  or  against  any  measure  on  the  floor  of 
cither  house  of  the  legislature  while  the  same  is  in  session."*^ 

Any  of  the  justices  of  the  peace  within  the  county  of  Kanawha 
is  given  jurisdiction  under  this  law,''  and  the  penalty  for  its 
violation  is  a  fine  of  not  less  than  fifty  dollars  nor  more  than 
two  hundred  dollars,  in  the  discretion  of  the  court,  and  in  addi- 
tion thereto  the  offender  shall  be  imprisoned  in  the  county  jail 
of  the  county  where  the  conviction  is  had,  for  not  less  than  ten 
days,  nor  more  than  six  months.*^* 

(kk)  Unlawful  for  any  person,  except  members  of  the  army 
and  navy  of  the  United  States  or  national  guard  and  menibers 
of  militarv  associations,  to  wear  any  uniform  or  insignia,  used 

«Code,  1&13,  ch.  160,  Bee.  20/ — I,  among  the  offenses  of  which  a  jus- 
serial  sec.  5374.  tice  has  not  jurisdiction  to  try  the 
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to  designate  military  grade,  rank,  or  office. — "Any  person  who 
shall  wear  any  uniform  or  any  device,  strap,  knot  or  insignia 
of  any  design  or  character,  used  as  a  designation  of  grade,  rank 
or  office,  such  as  by  law  or  regulations  duly  promulgated,  pre- 
scribed for  use  of  the  organized  militia  or  similar  thereto,  except 
members  of  the  army  and  navy  of  the  United  States  or  the 
national  guard  of  this  or  any  other  state,  memfeers  of  associations 
wholly  composed  of  soldiers  honorably  discharged  from  the  serv- 
ice of  the  United  States,  or  the  members  of  the  order  of  sons 
of  veterans,  shall  be  guilty  of  a  misdemeanor  and  on  conviction 
thereof,  shall  be  fined  not  less  than  ten  dollars  nor  more  than 
one  hundred  dollars,  and  any  member  of  the  national  guard 
who  shall,  when  not  on  duty,  wear  any  such  uniform  or  equip- 
ment issued  by  the  state  without  permission  of  his  commanding 
officer,  shall  be  subject  to  a  fine  of  not  more  than  fifty  dollars."  ^^ 
This  statute  gives  justices  of  the  peace  jurisdiction  of  oflFenses 
for  its  violation,  concurrent  with  any  circuit,  intermediate  or 
criminal  court. 

(11)  Unlawful  to  beach  or  tie  shanty  boat  on  real  estate  of 
another  without  permission. — "That  any  one  being  the  owner 
or  occupier  of  any  shanty  boat,  or  boat  of  like  kind,  who  anchors, 
ties  or  beaches,  said  boat  upon  the  real  estate  of  another  for  a 
longer  period  than  twelve  hours,  unless  in  case  of  distress,  with- 
out the  permission  of  the  owner  or  agent  of  the  owner  of  said 
real  esate  upon  which  such  boat  is  anchored,  tied  or  beached,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  fined  not  more  than  fifty  dollars,  or  confined  in  the  county 
jail  not  more  than  thirty  days,  at  the  discretion  of  the  court. 
And  each  twelve  hours  that  said  owner,  or  occupier,  after  having 
been  notified  to  remove,  allows  such  boat  to  remain  at  such 
place,  or  anchored,  tied  or  beached  upon  the  premises  of  said 
owner,  shall  be  taken  and  treated  as  a  separate  oflfense.  And 
any  such  person  having  been  so  notified  to  remove  such  boat, 
who  shall  within  thirty  days  thereafter,  again  anchor,  tie  or 
beach  any  boat  upon  the  real  estate  of  said  owner,  shall  be 
guilty  of  a  misdemeanor  and  upon   conviction   thereof   shall   be 

eoCode,  1&13,  ch.  18,  sec.  42,  serial  sec.  814. 
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fined  not  exceeding  fifty  dollars,  and  imprisoned  in  the  county 
jail  not  exceeding  thirty  days.  And  any  justice  of  the  peace  in 
any  county  in  the  state  where  such  offense  or  offenses  shall  be 
committed,  shall  have  jurisdiction  thereof,  the  same  as  other 
cases  where  fine  and  imprisonment  are  imposed."  ®^ 

(mm)  Larceny  of  skiff,  boat,  or  timber,  etc. — ^"If  any  person 
unlawfully  take  and  carry  away  or  convert  to  his  own  use  any 
skiff,  boat  or  timber,  whether  the  same  be  afloat  or  not,  or  if 
any  person  buy  or  receive  from  another  person,  or  aid  in  con- 
cealing any  stolen  rope,  line,  fastening,  connection  or  other 
appliances  or  device  used  to  tie,  moor,  attach  or  fasten  floating 
craft,  timber  or  other  material  to  a  bank  of  any  stream,  knowing 
or  having  cause  to  believe  the  same  to  have  been  stolen,  he  shall 
be  deemed  guilty  of  the  larceny  thereof,  and  if  the  value  thereof 
exceed  ten  dollars,  he  shall  be  guilty  of  a  felony,  and  upon 
conviction  confined  in  the  penitentiary  of  this  state  not  less  than 
one  nor  more  than  five  year?,  and  if  the  value  be  less  than  ten 
dollars  he  shall  be  punished  as  in  other  cases  of  petit  larceny, 
and  any  person  so  receiving  such  property  knowing  or  having 
cause  to  believe  the  same  to  be  stolen,  may  be  proceeded  against 
although  the  principal  offender  be  not  convicted."*^ 

(nn)  Unlawful  for  the  owner  of  any  apiary,  honey,  or  appli- 
ance wherein  disease  exists,  to  sell,  barter,  give  away,  or  remove 
the  same. — "If  the  owner  of  an  apiary,  honey,  or  appliances 
wherein  diseases  exist,  shall  sell,  barter,  or  give  away  or  remove, 
without  the  consent  of  the  inspector,  any  such  diseased  or 
infected  bees  (be  they  queens,  \Yorkers,  colonies),  honey  or 
appliances,  or  expose  other  bees  to  the  danger  of  such  disease, 
or  fail  to  notify  the  inspector  of  the  existence  of  such  diseases, 
said  owner  shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
before  a  justice  of  the  peace,  shall  be  liable  to  a  fine  not  to 
exceed  one  hundred  dollars  in  the  discretion  of  the  court."** 

(oo)  Unlawful  for  stock  to  run  at  large  on  a  public  road,  or 
highway,  enclosed  on  both  sides  by  a  lawful  fence,  and  do  any 

«i  Code,  1913,  ch.  145,  sec.  28e— I,  62  Code,  1&13,  ch.  145,  sec.  29,  serial 

cerial  sec.  5230.  sec.  5231. 

68  Acts,  1917,  ch.  12,  sec.  3,  p.  60. 
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damage  to  another. — It  shall  be  unlawful  for  any  horses,  tliules, 
cattle,  sheep,  hogs  or  goats,  to  run  at  large  "on  any  public  road 
or  highway  or  railroad  right-of-way  in  this  state  where  such 
road  or  highway  is  enclosed  on  both  sides  thereof  by  a  lawful 
fence,  or  any  river  considered  a  lawful  fence;  and  should  such 
stock  while  running  at  large  destroy  or  injure  the  property  of 
another,  the  owner  shall  be  guilty  of  a  misdemeanor  and  fined 
not  less  than  five  dollars  and  not  more  than  ten  dollars,  and  shall 
pay  to  the  party  whose  property  may  be  injured  or  destroyed,  the 
amount  of  damages  sustained  by  him  by  reason  of  such  destruc- 
tion or  injury.  And  the  party  so  injured,  may,  if  he  find  such 
stock  on  his  premises,  retain  them,  or  a  sufficient  number  thereof, 
until  said  damages  and  costs  of  keeping  be  paid."'* 

(pp)  Unlawful  for  certain  animals  over  a  certain  age  to  run 
at  large. — "It  shall  also  be  unlawful  for  any  male  sheep  or  goats, 
over  four  months  old,  bull  over  six  months  old,  or  hog  to  run 
at  large,  over  four  months,  and  if  the  owner  of  such  property 
shall  permit  same  to  run  at  large,  he  shall  be  guilty  of  a  mis- 
demeanor and  be  fined  not  less  than  five  dollars  and  not  more 
than  ten  dollars,  and  the  owner  of  such  animal  shall  pay  to 
the  party  whose  property  may  be  injured,  the  amount  of  dam- 
ages sustained  by  him  by  reason  of  the  running  at  large  of  any 
such  animal."  *^ 

(qq)  I — Offenses  against  the  road  law — Violation  of  the  reg- 
ulations promulgated  by  the  state  road  commission. — "Any 
violation  of  the  regulations  so  promulgated,  when  said  regula- 
tions are  reasonable  and  not  inconsistent  with  law,  shall  be  a 
misdemeanor  and  punished  by  fine  of  not  less  than  ten  dollars 
nor  more  than  one  hundred  dollars."  *• 

(qq)  II — Unlawful  for  district  road  patrolman  to  fail  to  per^ 
form  duties  of  his  office. — "Any  patrolman  who  has  been  duly 
appointed  and  accepted  the  office,  failing  to  perform  the  duties 
as  prescribed  in  this  act,  without  just  cause  therefor,  shall  be 
guilty  of  a  misdemeanor;  and  upon  conviction  thereof,  shall  be 

««  Acts,  1917,  ch.  31,  sec.  3,  p.  126.  66  Acts,  1917,  ch.  66,  sec.  9,  pp.  212, 

es  Acts,  1917,  ch.  31,  sec.  3^  p,  126.      213. 
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fined  not  less  than  twenty-five  nor  more  than  one  hundred  dol- 
lars, and,  moreover,  shall  be  liable  on  his  official  bond  for  the 
breach  of  any  of  its  terms  and  conditions."  •^ 

(qq)  III — Constable  making  false  returns  as  to  delinquent 
road  tax  assessed  by  patrolman  shall  be  guilty  of  misdemeanor. — 

"If  the  constable  be  unable  to  collect  such  tax  within  sixty  days 
after  the  same  is  placed  in  his  hands,  he  shall  return  the  dupli- 
cate to  the  patrolman  of  roads  from  whom  he  received  it,  or 
to  his  successor  in  office,  with  the  return  thereon  that  he  was 
unable  to  make  such  connection,  and  for  what  reason;  and  any 
constable  who  shall  falsely  return  such  tax  uncollected  in  whole 
or  in  part  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  fined  not  less  than  ten  nor  more  than  fifty  dollars/' " 

(qq)  IV — ^Unlawful  to  obstruct  public  road  in  process  of 
construction  or  repair. — ^"Any  person  who  shall  obstruct  said 
road  while  in  process  of  construction,  or  repair,  or  interfere  with 
the  engineer  or  other  persons  in  charge  of  said  work  or  con- 
struction, their  agents  or  employees,  shall  be  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shall  be  fined  not  to  exceed 
fifty  dollars,  and  may  be  imprisoned  not  to  exceed  one  month, 
or  both,  in  the  discretion  of  the  court."  •• 

(qq)  V — ^Unlawful  to  injure  or  destroy  any  sidewalk. — ^"Any 
person  or  persons  who  shall  in  any  manner  destroy,  take  up, 
or  in  any  way  injure  any  sidewalk  already  constructed,  or  that 
may  hereafter  be  constructed  according  to  the  provisions  of  the 
foregoing  section,  and  shall  fail  to  repair  the  same,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof, 
shall  be  fined  not  less  than  five  nor  more  than  fifty  dollars."  ^® 


•'Acta,  1917,  ch.  6G,  sec.  58.  For 
the  law  relating  to  the  appointment 
of  district  road  patrolmen,  their  duties 
and  powers,  see  Acts,  li>17,  ch.  66, 
sees.  48-57. 

••Acts,  1917,  ch.  66,  sec.  60. 

••  Acts,  1917,  ch.  66,  sec.  76,  p.  243. 

70  Acts,  1917,  ch.  66,  sec.  85.  This 
section  is  suhj^ct  to  the  following 
provision :   "Nothing  contained  in  this 


act  shall  be  construed  to  take  from 
the  jurisdiction,  charge  or  control  of 
the  council,  trustees  or  other  author- 
ity of  any  incorporated  city,  town, 
or  village,  so  much  of  any  road, 
bridge;  landing,  or  wharf,  or  any  other 
thing,  a^  by  the  laws  now  in  force,  is 
I'xchisively  under  such  jurisdiction, 
charge  or  control.*  (Acts,  1917,  ch^ 
66,  sec.  86.) 
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(qq)  VI — Unlawful  for  any  member  of  the  county  court  to 
violate  any  of  the  provisions  of  the  road  law. — ^"And  any 
member  of  the  county  court,  or  other  tribunal  acting  in  lieu 
thereof,  who  shall  violate  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  misconduct  in  office,  and  shall  forfeit  his  office, 
and  in  addition  thereto  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  not  less  than  fifty  nor 
more  than  two  hundred  dollars  and  imprisoned  in  the  county 
jail  not  to  exceed  six  months."  ^^ 

(qq)  VII — Unlawful  for  any  person  to  open  bids  for  contract 
work  under  the  road  law. — "Any  person  who  shall  open  any  of 
the  bids,  at  any  other  time  or  place  than  herein  provided,  or 
shall  make  known  the  name  of  the  bidder,  or  the  amount  of  his 
bid,  otherwise  than  herein  provided,  shall  be  guilty  of  a  misde- 
meanor, and  fined  not  less  than  fifty  nor  more  than  two  hundred 
dollars,  and  be  imprisoned  in  the  county  jail  not  less  than  one 
nor  more  than  six  months."  ^^ 

(qq)  VIII — Unlawful  to  let  to  contract  the  construction  of 
public  roads  to  any  unlawful  association  or  corporation  or 
persons  engaged  in  a  combination  in  restraint  of  trade. — "No 

such  contract  shall  be  let  to  any  person,  association  or  persons, 
company  or  corporation,  who  or  which,  is  connected  directly  or 
indirectly,  with  any  combination  in  the  form  of  an  unlawful  trust 
in  restraint  of  trade,  or  who,  or  which  enters  into  any  under- 
standing, directly  or  indirectly,  to  limit  in  any  manner  compe- 
tition in  bidding  upon  the  construction  of  any  road  or  bridge, 
or  for  furnishing  any  materials  used  thereon  and  entering  therein. 
Any  such  combination  or  unlawful  trust  is  hereby  prohibited; 
any  person,  association  of  persons,  company  or  corporation  enter- 
ing into,  or  bemg  a  part  of  any  such  combination  or  unlawful 
trust,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  not  exceeding  one  thousand  dollars;  and 
every  person,  county  or  state  officer  or  any  employee  of  any 
county  or  the  state,  including  the  officers  of  members  of  any 
corporation,  who  shall  be  engaged  in  any  way  in  promoting  any 
such  combination  or  unlawful  trust,  or  aiding  or  abetting  the 
same,  or   knowingly  committing  any   acts   in  pursuance   thereof, 

71  Acts,  1917,  ch.  d8,  sec.  87.  72  Acts,  1917.  ch.  06,  sec.  87. 
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in  addition  to  being  subject  to   the   fine  aforesaid,   may  in   the 
discretion  of  the  court,  be  imprisoned  not  exceeding  six  months."  ^^ 

(qq)  IX — ^Unlawful  for  any  person  to  sell  or  offer  for  sale 
any  paint,  metal  culverts  or  other  supplies  for  use  in  the  con- 
struction of  any  road  or  bridge  without  a  certificate  of  its 
purity. — ^**Any  person,  firm,  or  corporation  offering  for  sale  or 
selling  any  paints,  metal  or  metal  culverts,  fence  or  fencing  or 
any  other  materials  or  supplies  for  use  upon  or  in  the  construc- 
tion of  any  road  or  bridge  or  part  thereof  of  any  county,  city 
or  town  within  the  state,  shall  furnish  therewith  a  certificate  of 
its  purity  showing  its  chemical  constituents  and  the  percentage  of 
impurities  contained  therein.  Any  person,  firm  or  corporation 
making  or  furnishing  a  false  certificate  shall  be  guilty  of  perjury 
and  upon  conviction  shall  be  fined  not  less  than  twenty-five 
dollars  nor  more  than  two  hundred  dollars,  and  may  be  im- 
prisoned not  less  than  one  month  nor  more  than  twelve  months 
and  any  contract  made  by  reason  of  any  false  statement  or 
representation  may  be  cancelled  by  the  court."  ^* 

(qq)  X — ^Unlawful  to  obstruct  a  public  road  which  has  been 
closed  for  repairs,  or  has  been  closed  while  being  constructed.^ 
"When  such  public  road  shall  have  been  closed  to  the  public  as 
provided  herein,  any  person  who  disregards  the  obstruction  and 
notice  and  drives  or  rides  over  the  portion  of  the  public  road^so 
closed,  shall  be  liable  for  the  damages  done  to  any  section  or 
portion  of  the  road  being  constructed,  and  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  may  be  fined  not  less 
than   five  dollars  nor  more  than  fifty  dollars."  ^* 

(qq)  XI — ^Unlawful  for  clerk  to  issue  orders  in  excess  of 
amount  appropriated  for  the  particular  work,  nor  shall  road 
engineer  expend  money  or  issue  orders  in  excess  of  such  amount, 
nor  shall  such  engineer  discount  any  claims  or  orders  authorized 
for  any  specific  work. — "Any  one  violating  this  section  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined   not  less   than  ten   nor   more    than    twenty-five    dollars."  ^* 


Tt  Acts,  1»17,  ch.  66,  sec.  87.  ^o  Acts,  1W7,  ch.  66,  sec.  90. 

f «  Acts,  19*17,  ch.  66,  sec  88.  ^e  Acts,  10iI7,  ch.  66,  sec.  91. 
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(qq)  XII — Unlawful  for  any  person  sentenced  to  confine- 
ment in  county  jail  to  escape  while  working  on  public  road  after 
being  sentenced  so  t6  work. — "Whenever  any  such  person  shall 
escape  while .  working  on  such  public  roads  and  be  recaptured 
he  shall  be  taken  by  the  officer  having  him  in  custody  before 
any  justice  of  the  peace  in  the  county  where  such  escape  was 
made,  who  shall,  after  a  trial  and  upon  conviction  for  such 
escape,  sentence  him  to  labor  on  the  public  roads  of  said  county, 
in  addition  to  fines  and  sentence  imposed  at  his  previous  trial, 
not  less  than  sixty  days  nor  more  than  six  months  and  to  pay 
the  cost  of  making  the  arrest,  including  all  costs  of  trials,  and 
in  default  of  the  payment  shall  sentence  said  prisoner  to  work 
out  said  costs  on  said  public  roads  as  herein  provided."  ^^ 

(qq)  XIII — Unlawful  to  operate  a  motor  vehicle  on  any 
public  road  at  a  greater  rate  of  speed  than  thirty-five  miles  per 
hour,  nor  at  any  time  at  a  greater  rate  of  speed  than  will 
permit  of  absolute  control  of  such  vehicle. — "No  person  shall 
operate  a  motor  vehicle  on  any  public  road  or  street  at  a 
greater  rate  of  speed  than  thirty-five  miles  per  hour,  and  at  no 
time  shall  such  person  use  a  greater  rate  of  speed  than  will 
permit  oi  absolute  control  of  such  vehicle  at  all  times,  so  as  not 
to  endanger  life  or  limb  of  any  person,  or  the  safety  of  any 
property,  and  shall  not  pass  through,  by  or  over  a  closely  built 
up  .section,  city,  village,  bridge,  dam,  summit  of  a  hill,  steep 
descent,  street  or  road  intersection,  railroad  or  interurban  cross- 
ing or  curve,  at  a  greater  rate  of  speed  than  will  permit  of 
bringing  the  vehicle  to  a  full  stop  in  one-half  the  distance  that 
the  road  is  in  full  view,  the  objective  point  being  construed  as 
the  distance  viewed.  Any  person  driving  such  vehicle  at  a 
greater  rate  of  speed  than  permitted  by  this  act,  or  in  violation 
of  any  of  the  safety  provisions  thereof,  shall  be  deemed  guilty 
of  reckless  driving  and  shall  be  punished  as  hereinafter  pro- 
vided."" 

(qq)  XIV — Unlawful  for  any  person  to  drive  any  vehicle 
upon  public  road  or  street,  when  intoxicated  or  under  the 
influence  of  liquor,  drugs,  or  narcotics. — "No  person  shall  drive 
or   operate   any   vehicle,   motor   driven   or   otherwise,    upon   any 

77  Acta,  1917,  ch.  68,  sec.  111.  78  Acts,  1W7,  ch.  66,  sec.  118. 
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public  road  or  street  of  this  state,  when  intojllcated  or  under 
the  influence  of  liquor,  drugs  or  narcotics;  and  any  person  so 
driving  or  operating  any  vehicle  upon  any  puBlic  road  or  street 
of  this  state  while  intoxicated  or  under  the  influence  of  drugs 
or  narcotics  shall  be  guilty  of  a  misdemeanor  and  upon  convic- 
tion thereof  shall  be  fined  not  less  than  five  nor  more  than 
fifty  dollars,  and  may  be  imprisoned  not  less  than  ten  nor  more 
than  sixty  days,  at  the  discretion  of  the  court  or  justice  trying 
the  offense;  and  upon  a  second  conviction  for  the  like  offense 
at  any  time  within  three  years  from  the  first,  shall  be  fined  as 
aforesaid  and  imprisoned  not  less  than  ten  nor  more  than  sixty 
days,  and  shall  thereby  be  prohibited  from  operating  or  driving 
a  motor  vehicle  in  this  state  for  a  period  of  one  year.  The  court 
or  justice  before  whom  any  such  person  may  be  convicted  as 
aforesaid,  shall  forthwith  notify  the  state  road  commission  of 
such  conviction,  giving  the  *  name  of  the  person  convicted  and 
the  number  of  the  car  or  vehicle  driven  by  him."  ^® 

(qq)  XV — ^Unlawful  to  drive  any  motor  vehicle,  buggy,  or 
wagon  in  any  city,  town,  or  village  except  on  the  right  of  the 
center  of  the  street  or  alley,  and  unlawful  to  stop  except  on  the 
right-hand  side  of  such  street  or  alley. — "Every  person  using 
or  driving  any  motor  vehicle,  buggy,  wagon  or  other  vehicle  on 
any  street  or  alley  of  any  city,  town  or  village,  or  in  any  'closely 
built  up'  territory,  shall  operate  or  drive  the  same  on  the  right 
of  the  center  of  such  street  or  alley.  Every  vehicle  meeting 
another  vehicle,  person  or  animal,  shall  pass  on  the  right; 
every  vehicle  overtaking  another  vehicle,  person,  or  animal  shall 
pass  on  the  left.  Every  vehicle  turning  from  a  street  or  alley 
into  another  street  or  alley  to  the  right  shall  turn  as  near  the 
right-hand  curb  or  side  as  possible;  every  vehicle  turning  into 
another  street  or  alley  to  the  left  shall  not  turn  until  the  front 
wheels  thereof  shall,  if  possible,  have  passed  beyond  the  center 
of  the  intersecting  street  or  alleys.  No  vehicle,  except  on  signal 
from  a  traffic  officer,  or  in  case  of  emergency  or  to  allow  another 
vehicle,  person  or  animal  to  cross  the  highway,  shall  stop  in 
any  street  or  alley  except  on  the  right-hand  side  thereof,  and 
then  in  such  manner  as  not  to  obstruct  a  crossing  or  interfere 
with    traffic   or   the    access    to   any    fire   plug,    gasoline,    or    oil 

TOActfl,  1917,  eh.  66,  sec.  119. 
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station,  or  other  place  of  public  service  or  resort  nor  shall  any 
vehicle  back  or  turn  in  any  street  or  alley  if  it  will  thereby  inter- 
fere with  or  retad-d  traffic;  provided,  such  turn  can  be  made  by 
going  around  a  block.  The  driver  of  every  vehicle  approaching 
any  street  or  passenger  car  which  has  stopped  or  is  about  to  stop 
for  the  purpose  of  receiving  or  discharging  passengers,  shall  have 
such  vehicle  under  control  and  shall  reduce  its  speed  to  a  reason- 
able and  proper  rate  for  safety,  and  shall  not  pass  a  vehicle  or 
street  car  while  unloading  or  taking  on  passengers  unless  it  be 
an  established  safety  zone  or  be  signaled  by  the  operator  of 
said  vehicle  or  street  car  so  to  pass."®^ 

(qq)  XVI — Unlawful  to  race  any  vehicle  or  animal  upon  a 
road  or  street  or  place  any  wager  thereon  or  to  engage  in  the 
business  of  horse  trading  on  any  road  or  street. — ^''No  person 
shall  race  any  vehicle  or  animal  or  place  any  wager  upon  any 
race  upon  any  of  the  public  roads  or  streets  of  this  state,  nor 
shall  any  person  carry  on  the  business  of  horse  trading  upon  any 
road  or  street  within  one  mile  of  any  fair,  religious  meeting,  or 
any  other  religious  association  during  the  days  and  times  when 
such  fair,  religious  meeting  or  association  is  being  held.  Any 
person  violating  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
fined  not  less  than  ten  nor  more  than  fifty  dollars  for  each 
oflfense,  and  may  be  required  to  enter  into  a  recognizartce  in  the 
sum  of  three  hundred  dollars  for  continued  good  behavior  for 
twelve  months,  and  in  drfault  of  entering  into  such  recognizance 
may  be  committed  -to  jail  for  not  less  than  ten  nor  more  than 
sixty  days,  or  until  said  bond  be  filed  and  approved  by  a  justice 
in  the  county."" 

(qq)  XVII — Driver  or  operator  of  any  vehicle  upon  approach- 
ing any  person  walkings  riding,  leading  or  driving  any  animal 
shall  sound  proper  signal  or  warning. — "The  driver  or  operator 
of  any  vehicle  upon  approaching  any  person  walking,  riding, 
leading  or  driving  any  horse  or  animal  shall  sound  a  proper 
signal  or  warning,  and  if  such  animal  being  ridden,  led  or 
driven,  shall  appear  to  be  frightened,  or  if  the  person  in  charge 
thereof  shall  signal  by  raising  his  or  her  hand,  the  driver  of  such 

80  Acts,  1917,  ch.  66,  sec.  120.  siActs,  I9I7,  ch.  66,  see  121. 
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vehicle  shall  bring  the  same  to  a  stop  and  if  traveling  in  an 
opposite  direction  shall  remain  stationary  so  long  as  may  be 
necessary  to  reasonably  allow  such  horse  or  other  animal  to  pass. 
'If  traveling  in  the  same  direction  such  driver  or  operator  shall 
use  due  diligence  and  care  in  passing  such  animal;  but  no  person 
riding,  driving  or  leading  any  animal  upon  the  public  roads  or 
streets  of  this  state  shall  signal  for  such  stop  unless  necessary."  ®^ 

(qq)  XVIII — In  case  of  collision  or  accident  parties  con- 
cerned must  stop  and  render  reasonable  and  necessary  assist- 
ance.— "In  case  of  any  accident,  such  as  collision  with  a  person, 
animal  or  vehicle,  all  parties  concerned  must  stop  and  render 
such  assistance  as  may  be  reasonable  and  necessary  within  their 
power,  and  upon  request  all  parties  concerned  shall  exchange 
their  names,  addresses  and  numbers  of  operating  licenses."  *' 

(qq)  XIX — ^Every  motor  vehicle  shall  be  provided  with  ade- 
quate brakes^  horn,  or  other  device  for  signaling,  and  from 
thirty  minutes  after  sunset  to  thirty  minutes  before  sunrise 
display  at  least  two  lighted  lamps^  one  on  the  front  and  one  on 
the  rear  of  such  vehicle. — "Every  motor  vehicle  operated  or 
driven  upon  the  public  highways  of  this  state  shall  be  provided 
with  adequate  brakes  in  good  working  order  and  sufficient  to 
control  such  vehicle  when  the  same  is  in  use,  and  an  adequate 
horn  or  other  device  for  signaling,  sufficient  under  all  conditions 
to  give  timely  warning  of  the  approach  of  the  motor  vehicle; 
and  shall  during  the  period  from  thirty  minutes  after  sunset 
to  thirty  minutes  before  sunrise,  display  at  least  one  lighted 
lamp  on  the  front  and  one  on  the  rear  of  such  vehicle,  which 
shall  also  display  a  red  light  visible  from  the  rear;  and  white 
rays  of  such  rear  lamp  shall  shine  upon  and  illuminate  the 
number  plate  carried  on  the  rear  of  such  vehicle  so  that  the 
said  number  will  be  clearly  visible.  Every  such  vehicle  shall 
have  devices  to  prevent  excessive  noise,  annoying  smoke,  or  escape 
bf  gasoline  or  steam,  as  well  as  the  falling  out  of  embers  or 
residue  from  fuel;  and  all  exhaust  pipes  carrying  exhaust  from 
the  engine  shall  be  directed  parallel  to  the  ground  or  slightly 
upward."  ■* 

82  Acts,  1017,  ch.  66,  sec.  122.  84  Acts,  1917,  ch.  66,  sec.  124. 

ttActs,  1017,  ch.  66,  sec.  123. 
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(qq)  XX — ^Unlawful  for  anyone  to  leave  any  vehicle  standing 
on  highway  unlocked,  or  to  climb  on  such  vehicle  without  the 
consent  of  the  owner,  or  to  throw  stones  or  other  missiles  ^t 
such  vehicle.-i-"No  vehicle  shall  be  left  standing  upon  any  high- 
way without  first  tying,  locking,  or  taking  other  reasonable  pre- 
caution to  prevent  such  vehicle  being  started  in  itself,  or  by 
unauthorized  persons.  And  no  person  shall  without  authority  of 
the  owner  or  person  in  charge  thereof,  climb  upon  or  into  any 
vehicle,  whether  the  same  is  in  motion  or  at  rest,  or  hurl  stones 
or  other  missiles  at  the  same,  or  at  the  occupants  thereof,  or, 
while  such  vehicle  is  at  rest  and  unridden,  sound  any  signal 
device  or  attempt  to  manipulate  any  of  the  levers  or  machinery 
thereof,  or  set  said  vehicle  in  motion  or  otherwise  damage, 
hinder  or  interfere  with  the  same."  ^^ 

(qq)  XXI — Unlawful  to  operate  upon  highway  any  vehicle 
exceeding  ninety  inches  in  width,  unless  authorized  so  to  do  in 
the  manner  provided  by  law. — "No  vehicle  in  excess  of  ninety 
inches  in  width  shall  be  operated  upon  the  highways  of  this 
state  unless  authorized  by  special  permit  from  the  state  road 
commission,  the  county  court  of  the  county,  the  county  or  district 
engineer  or  patrolman,  and  then  only  upon  highways  of  extra 
width ;  nor  shall  any  vehicle,  including  load,  exceeding  thirty  thou- 
.sand  pounds  in  weight,  or  on  which  the  weight  of  the  load  is 
more  than  six  hundred  pounds  per'  inch  width  of  tire,  the  total 
width  of  the  four  tires  being  included  in  computing  the  weight 
thereof,  l>e  operated  upon  the  highways  of  this  state  unless  by 
special  permit  from  one  of  the  authorities  hereinbefore  desig- 
nated, and  then  only  upon  highways  specially  constructed  for 
heavy  traffic."®® 

(qq)  XXII — Unlawful  for  any  person  under  the  age  of  four- 
teen years  to  operate  motor  vehicle,  nor  can  any  person  act  as 
chauffeur  without  a  license* — "No  person  under  the  age  of  four- 
teen years  shall  operate  any  motor  vehicle  upon  the  highways 
of  this  state  unless  accompanied  by  the  owner  thereof  or  a  duly 
licensed  chauffeur.  No  person  shall  act  as  chauffeur  without 
first  having  obtained  a  license  so  to  do,  in  accordance  with  the 
next  succeeding  section."  ®^ 

MActs,  1M7,  ch.  66,  sec.  125.  ^Acts,  1917,  ch.  W,  aec  127, 

seActs,  19*17,  ch.  66,  sec.  126. 
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(qq)  XXIII — ^Manner  of  obtaining  license  to  act  as  chauffeur 
of  a  motor  vehicle,  and*  penalty  for  violating  law  relating  to 
the  licensing  of  chauffeur. — "Every  person  desiring  to  operate 
a  motor  vehicle  either  as  a  chauffeur  or  carrying  on  the  business 
of  transporting  passengers  or  freight  for  hire,  shall  file  in  the 
office  of  the  state  road  commission,  on  a  blank  to  be  provided 
by  such  commission,  an  application,  which  shall  state  the  name  of 
the  applicant,  his  address,  and  the  trade  name  and  motor  power 
of  the  vehicle  or  vehicles  he  is  able  to  operate,  and  shall  pay  a 
registration  or  license  fee  of  three  dollars.  Such  a^pplication 
shall  be  verified  by  the  signature  of  two  citizens  of  this  state  of 
at  least  two  years  practical  experience  in  operating  motor  ve- 
hicles, and  be  accompanied  by  a  photograph  of  the  applicant  " 
taken  within  thirty  days  pfior  to  the  filing  of  the  application. 
The  commission  shall  thereupon  file  the  application  and  photo- 
graph in  its  office,  register  such  chauffeur  in  a  book  or  index  to 
be  kept  for  that  purpose  and  assign  to  him  a  number;  and  the 
commission  shall  thereupon  further  issue  and  deliver  to  such 
chauffeur  a  certificate  of  registration  and  an  enameled  metal 
badge,  corresponding  in  color  with  the  license  tags  issued  for 
the    same    year    for   motor   vehicles,   with    the    following    words 

stamped   thereon :   'Registered   Chauffeur,   No.  • ,   W.   Va.,' 

with  the  registration  number  inserted  thereon,  together  with  the 
year  for  which  such  license  is  issued,  which  badge  shall  be  worn 
by  such  chauffeur  in  a  conspicuous  place  upon  his  clothes  at 
all  times  while  driving  a  motor  vehicle  upon  the  highways.  No 
such  chauffeur  shall  voluntarily  permit  another  person  to  wear 
his  badge,  nor  shall  any  person  while  operating  a  motor  vehicle 
wear  any  badge  belonging  to  another  person,  or  a  fictitious  badge. 
Duplicate  badges,  in  case  of  loss,  may  be  issued  under  such  regu- 
lations as  the  state  road  commission  may  prescribe.  Any  person 
violating  the  provisions  of  this  section  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  before  any  justice  or  court 
shall  be  fined  ^not  less  than  five  nor  more  than  twenty-five 
dollars."  •« 

(qq)  XXIV — Unlawful  to  have  any  motor  vehicle  on  high- 
way without  certificate  of  registration. — "No  motor  vehicle  shall 
be  driven  upon  the  public  roads  of  this  state,  or  upon  any  road 

M  Aets,  1917,  ch.  66,  sec.  128. 
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or  street  within  any  incorporated  city,  town  'or  village  within 
the  state,  without  the  owner  first  having  obtained  from  the  state 
road  commission  as  herein  provided,  a  certificate  of  registration 
therefor."  »« 

(qq)  XXV — Unlawful  for  any  person  to  operate  a  motor 
vehicle  for  public  transportation  of  passengers  or  freight  for  hire 
without  a  permit  from  the  state  road  commission. — "It  shall  be 
deemed  a  misdemeanor  for  any  person  to  operate  without  such 
permit  any  vehicle  coming  within  the  classification  fixed  by  said 
commission  as  requiring  such  permit,  and  any  person  found 
guilty  thereof  shall  be  fined  not  less  than  ten  and  not  more 
than  one  hundred  dollars  for  each  offense.  The  state  road  com- 
mission shall  have  the  power  to  assess  and  collect  fines  and 
penalties  from  holders  ot  permits  who  fail  or  refuse  to  conform 
to  the  rules  and  regulations  of  said  commission,  and  may  revoke 
the  permit  of  any  person  who  violates  such  rules  and  regula- 
tions." •« 

(qq)  XXVI — Unlawful  to  evade  or  attempt  to  evade  the  pay- 
ment of  toll  upon  any  road  for  which  a  charge  may  lawfully  be 
made. — "Whoever,  shall  defraud  or  attempt  to  defraud  the  com- 
pany by  evading  oi  attempting  to  evade  the  payment  of  toll  for 
crossing  a  bridge,  or  aid  another  to  do  so,  shall  for  every  such 
oflFense,  upon  conviction,  be  fined  ten  dollars."  "^ 

(qq)  XXVII — Owner  or  occupier  of  every  dam,  as  far  as  the 
road  passes  over  the  same,  shall  keep  such  dam  in  good  order, 
and  shall  prevent  such  dam  from  obstructing  the  road  by  the 
backing  of  water  thereby. — "The  owner  or  occupier  of  every  dam 
shall,  as  far  as  the  road  passes  over  same,  keep  such  dam  in 
good  order  at  least  fourteen  feet  wide  at  the  top;  and  also  keep 
in  good  order  a  bridge  of  like  width  over  the  pier-head,  flood 
gates  or  any  waste  cut  through  or  around  the  dam;  and  shall 
erect  and  keep  in  good  order,  a  strong  railing  on  both  sides  of 
such  bridge  or  dam.  If  he  fails  to  comply  with  this  section  he 
shall   pay   a   fine    for   every  twenty-four   hours    failure,   of   two 

8»Act8,  1917,  ch.  66,  sec.  129.    The  »o  Acts,  1917,  ch.  66,  sec.  140. 

law   relating   to    the   regiBtration    of  wActs,  19ir,  ch.  66,  sec,  145. 

motor  vehicles  appears  in   the  Acts, 
1917,  ch.   06.  sees.   129-136. 
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dollars^  but  the  fines  shall  not  in  any  one  prosecution  exceed 
fifty  dollars;  and  where  a  mill  dam  is  carried  away  or  destroyed, 
the  owner  or  occupier  thereof  shall  not  henceforth  be  subject 
to  such  fine  until  one  month  after  the  mill  shall  have  been  put 
in  operation.  And  every  owner  of  a  dam  hereafter  built,  which 
dam,  by  the  backing  of  water  or  otherwise,  obstructs  any  public 
road,  or  if  any  race  or  ditch  connected  therewith  shall,  materially 
obstruct  any  such  road,  shall,  whenever  it  may  be  necessary  for 
the  safe  and  convenient  crossing  of  the  same,  or  the  pond  cre- 
ated thereby,  build  and  keep  in  repair  over  and  across  the  said 
dam,  pond,  race  or  ditch,  a  bridge  of  like  kind  and  description 
as  hereinbefore  specified,  and  for  the  failure  to  do  so  every  such 
owner   or  occupier   shall  be   fined   as   hereinbefore   provided."  •* 

(qq)  XXVIII — Duty  of  owner  or  occupant  of  land  situate  on 
public  road  to  remove  all  obstructions  placed  thereon  by  himself 
or  by  his  consent. — ^"It  shall  be  the  duty  of  the  owner  or  occupant 
of  land 'situated  along  the  public  road,  to  remove  all  obstructions 
within  the  bounds  of  the  road  which  have  been  placed  there 
either  bv  himself  or  bv  his  consent."" 

(qq)  XXIX — Duty  of  telephone  and  other  companies  to  re- 
move poles  constituting  obstructions  to  use  of  road. — "It  shall 
be  the  duty  of  all  telephone,  telegraph,  electric  railway  or  other 
electrical  companies,  to  remove  and  reset,  telephone,  telegraph, 
trolley  and  other  poles  and  the  wires  connected  therewith  when 
the  same  constitute  obstructions  to  the  use  of  the  public  road 
by  the  traveling  public."®* 

(qq)  XXX — Owner  or  tenant  of  land  fronting  on  public  road 
shall  construct  and  keep  in  repair  all  approaches  to  and  from 
road. — "The  owner  or  tenant  of  lands  fronting  on  the  public 
road  shall  construct  and  keep  in  repair,  all  approaches  or  drive- 
ways to  and  from  the  public  road,  under  the  direction  of  the 
county  road  engineer  and  it  shall  be  unlawful  for  such  owner 
or  tenant  to  fill  up  any  ditch,  or  place  any  material  of  any  kind 
or  character  in  any  ditch  so  as  in  any  manner  to  obstruct  or 
interfere  with  the  purposes  for  which  it  was  made."  " 

82  Acts,  1917,  ch.  66,  sec.  156.  »<  Acts,  1917,  ch.  66,  sec.  162. 

"Acts,  1917,  ch.  66,  sec.  161.  »b  Acts,  1917,  ch.  66,  sec.  169. 
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(qq)  XXXI — Unlawful  to  obstruct  any  walk  or  driveway  to 
or  upon  a  bridge. — "Whoever  shall  obstruct  or  cause  to  be 
obstructed,  any  walk  or  driveway  to,  or  upon  a  bridge,  or  shall 
loiter  upon  or  about  the  entrance  upon  the  same,  or  in  any  wise 
interfere  with  the  gatekeeper  or  passengers  upon  a  bridge,  shall, 
upon  conviction,  be  fined  ten  dollars."  *** 

(qq)  XXXII — Unlawful  for  any  person,  without  authority 
from  road  superintendent,  to  remove  or  injure  any  milestone^ 
parapets,  etc.,  belonging  to  a  road,  or  to  turn  any  stream  of 
water  thereon  or  obstruct  a  road  or  drain  or  gutter  thereon.— 
"If  any  person  without  authority  from  the  superintendent  of  said 
road,  or  person  acting  as  agent  thereof,  shall  remove,  injure,  or 
deface  any  of  the  milestones  or  posts,  parapets,  walks,  culverts, 
bridges,  masonry  of  any  kind,'  gates  or  toll  houses  belonging  to 
said  road  authorized  by  law  to  receive  tolls,  or  shall  turn  any 
stream  of  water  from  its  regular  course  toward  or  upon  such 
road,  so  as  to  injure  the  same,  or  shall  obstruct  any'  of  the 
gutters,  drains  or  culverts  of  such  road,  or  shall  connect  any 
public  or  private  road  with  such  road,  without  securing  such 
road  from  injury  by  reason  of  such  connection,  or  by  the  flow 
of  water  at  the  place  of  such  connection,  or  shall  place  or  leave 
on  such  road  any  earth,  ashes,  stone  or  other  obstruction  to 
the  travel  and  use  of  such  road,  or  shall  so  place  or  leave 
thereon  any  vehicle  as  to  interfere  with  such  travel,  or  shall 
fastlock  or  rough-lock  either  of  the  wheels  of  any  vehicles  upon 
a  part  of  the  road  not  covered  with  ice,  except  the  same  rest 
on  an  iron  €hoe  at  least  six  inches  wide,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
less  than  ten  dollars  nor  more  than  fifty  dollars.""^ 

(qq)  XXXIII — What  are  obstructions  within  the  meaning  of 
the  road  law. — "Obstructions  within  the  meaning  of  this* chapter 
(66,  Acts  1917,  Road  Law)  shall  include  trees  which  have  been 
cut  or  have  fallen  either  on  adjacent  land  or  within  the  bounds 
^  of   the   public   roads   in   such  manner   as  to   interfere   with   the 

travel  therein;  limbs  of  trees  which  have  fallen  within  the  public 
road  or  branches  of  trees  overhanging  the  public  road,  so  as  to 
interfere    with    travel    thereon ;    landslides,    carcasses    of    dead 

•6  Acta,  1917,  ch.  66,  sec.  173.  ot  Acts,  1917,  ch.  66,  sec.  174. 
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animals;  lumber,  wood  or  logs  piled  within  the  bounds  of  the 
public  road,  machines,  vehicles  and  implements  abandoned  or 
habitually  placed  within  the  bounds  of  the  public  road,  fences, 
buildings  or  other  obstructions  within  the  bounds  of  the  public 
road,  earth,  stone  or  other  material  placed  in  any  ditch  or  water- 
way along  the  public  road;  telegraph,  telephone,  trolley  or  other 
poles,  and  wires  connected  therewith,  erected  on  the  public 
road  in  such  a  way  as  to  interfere  with  the  use  thereof,  or  any 
other  thing  which  will  prevent  the  easy,  safe  and  convenient 
use  of  such  public  road  for  public  travel.""* 

(qq)  XXXIV — Unlawful  to  kill  a  tree  and  leave  it  standing 
within  fifty  feet  of  any  public  road,  or  to  wilfully  break  down 
or  destroy  any  bench  or  log  placed  across  a  stream  for  accom- 
modation of  travelers,  or  obstruct  or  injure  any  ditch  made  for 
the  drainage  of  any  road. — "Any  person  who  shall  kill  a  tree 
and  leave  it  standing  within  a  distance  of  fifty  feet  of  any  public 
road,  or  without  lawful  authority,  shall  wilfully  break  down  or 
destroy  any  bench  or  log  placed  across  a  stream  for  the  accom- 
modation of  travelers,  or  destroy,  injure,  deface  or  alter  any 
guideboard,  milestone  or  milepost,  or  obstruct  or  injure  any 
road  or  any  ditch  made  for  the  purpose  of  draining  a  road,  or 
injure  any  statue,  monument,  chair  or  other  seats  or  any  lamp 
or  lamp  posts,  constructed  or  being  in  any  public  road,  space, 
or  park,  or  any  railing  or  fence  erected  for  public  use  or  enclos- 
ing any  such  space  or  park,  or  any  walk  or  crossing  for  foot 
passengers  or  any  sewer,  curbing,  or  paved  gutter,  or  throw  or 
place,  or  cause  to  be  thrown  or  placed  upon  any  highway  any 
tacks,  nails,  scrap  metal,  bottles,  glass,  crockery,  wire  or  other 
substance  injurious  to  the  feet  of  animals  or  the  tires  of  vehicles, 
shall  be  guilty  of  a  misdemeanoii.  and  upon  conviction  be  fined  not 
less  than  ten  nor  more  than  fifty  dollars."  •• 

(qq)  XXXV — ^Unlawful  to  walk  or  drive  over  a  bridge  faster 
than  a  walk,  or  to  drive  over  a  bridge  more  than  a  certain  pre- 
scribed number  of  stock  at  any  one  time. — "Any  person  who  shall 
drive  or  ride  on  or  over  a  bridge  faster  than  a  walk  shall  be 
fined  five  dollars.  The  county  court  of  any  county  may  pre- 
scribe, by  an  order,  what  number  of  stock  of  any  kind  may  be 

»«Act8,  1917,  ch.  66,  sec.  175.  m  Acts,  1917,  ch.  66,  sec.  176. 
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driven  over  any  bridge  within  their  county  at  any  one  time; 
but  in  every  such  case  they  shall  cause  a  printed  copy  of  such 
order  to  be  kept  posted  in  a  conspicuous  place  at  every  bridge 
to  which  the  same  is  applicable. 

Every  person  violating  any  such  order,  posted  as  aforesaid, 
or  who  shall  tear  down,  alter  or  deface  the  same,  except  when 
ordered  by  such  court  to  do  so,  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  shall  be  fined  not  less  than  ten  nor 
more  than  fifty  dollars."  ^ 

(qq)  XXXVI — Unlawful  for  any  person  to  use  vehicle  with 
chained  wheel  on  road  not  covered  with  ice,  or  draw  any  log  on 
road  with  the  end  thereof  dragging. — "Any  person  who  shall 
use  on  any  public  road  not  covered  with  ice  a  vehicle  with  a 
chained  wheel,  unless  the  same  rests  upon  an  iron  shoe,  at  least 
six  inches  wide,  shall  be  fined  not  more  than  five  dollars.  Every 
person  who  shall  draw  upon  the  public  roads  any  log  or  stone 
with  the  end  thereof  dragging  on  the  ground  so  that  the  road 
shall  be  injured  thereby  and  shall  not  immediately  put  such  road 
in  as  good  repair  as  before,  shall  be  fined  not  more  than  five 
dollars,  in  excess  of  the  cost  of  repair  of  said  road.'*  ^ 

m 

(qq)  XXXVII — Punishment  of  violations  of  the  road  law 
for  which  no  punishment  is  specifically  provided. — "The  viola- 
tion of  any  provision  of  this  act  (ch.  66,  Acts,  1917)  for  which 
no  punishment  is  hereinbefore  specifically  provided,  or  the  com- 
mitting of  any  act  herein  declared  to  be  unlawful  and  for  which 
no  punishment  has  been  specifically  provided,  shall  be  deemed  a 
misdemeanor,  and  any  person  found  guilty  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  five  nor  more  than  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceedmg  sixty 
days,  or  by  both  such  fine  and  imprisonment,  at  the  discretion  of 
the  court."' 

§  18o.  Jurisdiction  of  justices  for  the  violation  of  town  ordi- 
nances.— Unless  otherwise  specially  provided,  a  justice  shall 
have  jurisdiction  of  every  violation  of  any  lawful  ordinance  of 
the  council  of  a  town  or  village;  but  not  in  a  city  in  his  county, 

lActs,  10'17,  ch.  66,  sec.  177.  «Act8,   l917,  ch.  66,   sec.   182. 

2  Acts,  1917,  ch.  66,  aec.  178. 
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if  the  punishment  therefor  be  limited  by  law  or  ordinance,  to 
fine  not  exceeding  ten  dollars  or  imprisonment  not  exceeding 
ten  days,  or  to  fine  not  exceeding  ten  dollars  and  imprisonment 
not  exceeding  ten  days.  He  shall  have  power  to  issue  executions 
for  all  fines,  penalties  and  costs,  imposed  by  him,  under  this 
section,  or  he  may  require  the  immediate  payment  thereof,  and 
in  default  of  such  payment,  he  may  commit  the  party  in  default 
to  the  jail  of  the  county,  in  which  such  town  or  village  is  situ- 
ated, or  other  place  of  imprisonment  in  such  corporation,  if  there 
be  one,  until  the  fine  and  costs  shall  be  paid;  or,  in  case  the 
fine  imposed,  and  the  -cost,  be  not  promptly,  paid,  the  justice 
may  sentence  the  party  in  default,  to  work  out  the  amount  of 
the  fine  and  the  cost  under  direction,  control  and  custody  of 
the  sergeant,  or  other  proper  officer  of  such  town  or  village,  on 
the  public  streets  of  such  town  or  village  at  the  rate  of  seventy- 
five  cents  a  day.  In  case  the  party  in  default  shall  fail  or  refuse 
to  do  the  work  so  required  of  him,  the  amount  shall  be  doubled, 
and  the  party  shall  be  confined  in  the  jail  of  the  county  in 
which  such  town  or  village  is  situated,  or  other  place  of  imprison- 
ment in  such  corporation,  'if  there  be  one,  until  the  amount  of 
the  fine  so  doubled  and  the  cost,  shall  be  paid,  or  the  party  in 
default  shall  signify  his  willingness  to  do  the  work  required  of 
him.  Provided,  that  the  term  of  imprisonment  in  such  cases 
shall  not  exceed  thirty  days.  During  the  time  that  any  party 
fined,  as  aforesaid,  shall  be  engaged  in  so  working  out  the  amount 
of  the  fine  and  cost  imposed  upon  him,  he  shall  be  deemed  in 
the  custody  of  the  officer,  and  shall  be  boarded  at  the  expense 
of  such  corporation,  but  at  a  cost  not  to  exceed  fifty  cents  a 
day.* 

§  18p.  Conviction  in  municipal  or  police  court  bars  proceed- 
ing before  a  justice. — "Where  any  person  has  been  convicted  in 
the  municipal  or  police  court  of  any  incorporated  town  or  city 
such  conviction  shall  be  a  bar  to  any  criminal  proceeding  before 
a  justice  for  the  same  oflFense."  ^ 

§  18q.  Examination  of  persons  charged  with  crime. — On  com- 
plaint to  any  judge  of  a  circuit  court,  in  vacation,  as  well  as 

*Code,   1899,   ch.   5b,   sec.  231,  pp.  b  Code,  1913,  ch.  50,  sec.  220,  serial 

633,  534;  Code,  1906,  sec.  2182.  see.  2774. 
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in  term  time,  or  to  any  justice,  he  shall  examine,  on  oath,  the 
complainant  and  any  other  witnesses,  and  if  he  see  good  reason 
to  believe  tTiat  an  offense  has  been  committed,  he  shall  issue 
his  warrant  reciting  the  accusation,  and  requiring  the  person 
accused  to  be  arrested  and  brought  before  a  justice  of  the  county; 
and  in  the  same  warrant  may  require  the  officer  to  whom 
it  is  directed  to  summon  such  witnesses,  as  shall  be  therein 
named,  to  appear  and  give  evidence  on  the  examination.  But 
compensation  shall  in  no  case  be  allowed  to  more  than  five  wit- 
nesses, on  behalf  of  the  state,  upon  examinations  before  justices 
of  persons  charged  with  felony.  Provided,  that  compensation 
to  a  greater  number,  not  exceeding  ten  in  all,  may  be  allowed 
upon  certificate  of  the  prosecuting  attorney  that  he  has  inquired 
into  the  case  and  finds  such  greater  number  necessary.* 

(a)  Adjournment  of  examination  or  trial  of  accused. — "A  jus- 
tice may  adjourn  an  examination  or  trial  pending  before  him, 
not  exceeding  ten  days  at  one  time,  without  the  consent  of  the 
accused,  and  to  any  place  in  the  county.  In  such  case,  if  the 
accused  be  charged  with  an  offense  punishable  with  death,  he 
shall  be  committed  to  jail,  otherwise  he  may  be  recognized  for 
his  appearance  at  the  time  appointed  for  such  further  exam- 
ination or  trial,  or  for  want  of  bail  be  committed  to  jail."  ^ 

(b)  Failure  of  accused  to  appear. — "If  the  person  so  recog- 
nized do  not  appear  at  the  time  so  appointed,  the  justice  shall 
certify  the  recognizance  and  fact  of  such  default  to  the  circuit 
court  at  its  next  term,  and  like  proceedings  shall  be  had  thereon 
as  on  breach  of  a  recognizance  for  appearance  before  such 
court."  » 

(c)  Committal  of  accused  to  jail  pending  examination. — ^"If 
the  accused  is  committed,*  it  shall  be  by  order  of  the  justice, 
stating  that  he  is  committed  for  further  examination  on  a  day 
specified  in  the  order;  and  on  that  day  he  may  be  brought 
before  the  justice  by  his  verbal  order  to  the  officer  by  whom 
he  was  committed,  or  by  a  written  order  to  a  different  person."  • 

•  Code,  1899,  ch.  156,  sees.  I,  2,  pp.  t  Code,  1800,  ch.  156,  sec.  9,  p. 

1007,  1008;  Code,  1906,  sees.  4506,  1009;  Code,  1906,  sec.  4514. 

4507.  »Code,  1899,  ch.  156,  sec.  11,  p. 

«Code,  1899,  ch.  156,  sec.  10,  p.  1009;  Code,  1906,  sec.  4516. 
1009;  Code,  1906,  sec.  4515. 
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(d)  Right  of  accused  to  speedy  escamination  before  the  jus- 
tice.— ^The  justice  before  whom  any  person  is  brought  for  an 
offense,  if  demanded  by  such  person,  shall,  as  soon  as  may 
be,  in  the  presence  of  such  person,  examine,  on  oath,  the  wit- 
nesses for  and  against  him  and  he  may  be  assisted  by  counsel.*® 

(e)  The  examination  of  witnesses  need  not  necessarily  be 
made  personally  by  the  justice.  It  may  be  by  any  one  repre- 
senting the  state  t)r  accusing  party,  but  should  be  in  the  pres- 
ence of  the  justice. 

(0  Separation  of  witnesses  during  examination. — ^''While  a 
witness  is  under  examination  all  other  witnesses  may,  by  order 
of  the  justiccy  be  excluded  from  the  place  of  examination  and 
kept  separate  from  each  other."  " 

It  is  usual  in  practice,  when  a  separation  of  the  witnesses 
is  demanded,  to  swear  them  and  send  them  out  of  the  pres- 
ence of  the  court  or  justice  just  before  the  examination  of  any 
witness  is  begun,  and  only  to  allow  their  return  as  called  for 
examination,  except  during  adjournment  hours,  while  the  ex- 
amination or  trial  is  in  progress. 

(g)  Testimony  may  be  reduced  to  writing. — "When  the  jus- 
tice deems  it  proper,  or  the  accused  shall  desire  it,  the  testi- 
mony of  the  witnesses  shall  be  reduced  to  writing  and  signed 
by  them  respectively."  *^ 

(h)  What  justice  shall  do  upon  conclusion  of  examination. — 

The  justice  shall  discharge  the  accused  if  he  consider  that  there 
is  not  sufficient  cause  for  charging  him  with  the  offense;  and 
he  shall  commit  him  to  jail,  if  he  consider  that  there  is  such 
cause,  or  let  him  to  bail,"  if  he  may  do  so  under  the  law  as 
hereinafter  shown.**  He  shall  require  recognizance,  with  or 
without  sureties,  as  he  may  deem  proper,  from  all  material 
witnesses  against  the  accused,  and  also  for  him  if  he  desire  it," 

i»Code,   1899,   ch.   156,   sec.  12,  p.  1 3  Code,    1899,  ch.   156,   sec.    15,  p. 

1009;  Code,  1906,  sec.  4517.  1009;  Code,  1906,  sec.  4520. 

n  Code,   1899,  ch.    156,  sec.  13,  p.  i*  Post,  sec.  13. 

1009;  Code  1906,  sec.  4518.  -  is  Code,   1899,  ch.   156,  sec.   15,  pp. 

12  Code,   1899,  ch.    156,  sec.  14,  p       1009,  1010;  Code,  1906,  sec.  4520. 
1009;  Code,  1906,  sec.  4519. 
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(i)  Duty  of  justice  when  there  is  sufficient  cause  for  charg- 
ing the  accused  with  the  offense. — When  a  justice  so  considers 
that  there  is  sufficient  cause  for  charging  the  accused  with  the 
offense,  unless  it  be  a  case  wherein  it  is  otherwise  specially 
provided,  the  commitment  shall  be  for  trial  and  the  recognizance 
be  for  the  appearance  in  the  circuit  court  on  some  day  of  the 
term  being  held,  or  on  the  first  day  of  the  next  term  thereof. 
The  justice  shall  return  to  the  clerk  of  such  court,  as  soon  as 
may  be,  a  certificate  of  the  nature  of  the>  offense,  showing 
whether  the  accused  was  committed  or  bailed  therefor;  and  the 
clerk,  as  soon  as  may  be,  shall  inform  the  prosecuting  attorney 
in  said  court  of  such  certificate.*'* 

(j)  Justice  may  associate  one  or  more  justices  with  him  in 
making  examination. — "A  justice  to  whom  complaint  is  made, 
or  before  whom  a  prisoner  is  brought,  may  associate  with  him- 
self one  or  more  justices  of  the  county,  and  they  may  together 
execute  the  powers  and  duties  before  micntioned."  *^ 

(k)  Examination  and  recognizance  to  be  certified  by  the  judge 
or  justice  taking  it. — Every  examination  and  recognizance  taken 
under  chapter  one  hundred  and  fifty-six  of  the  Code,  shall,  by 
the  judge  or  justice  taking  it,  be  certified  to  the  clerk  of  the 
circuit  court,  on  or  before  the  day  on  which  the  party  charged 
is  to  appear  in  such  court.  If  he  fail,  he  may  be  compelled  to 
do  so  by  attachment  as  for  contempt." 

(1)  When  and  where  order  discharging  recognizance  is  to  be 
filed. — "Every  order  discharging  a  recognizance  shall  be  filed 
with  the  clerk  before  the  day  of  the  court  on  which  the  party 
was  to  appear;  and  an  order  superseding  a  commitment  shall 
be  delivered  to  the  jailer,  who  shall  forthwith  discharge  the 
witnesses  (if  any)  and  the  accused;  and  judgment  shall  be  en- 
tered in  the  said  court  against  him  for  the  costs  of  the  prose- 
cution which  have  not  already  been  paid."  " 


16  Code,  1899,  ch.  156,  sec.  16,  p.    is  Code,  1899,  ch.  156,  sec.  17,  p. 
1010;  Code,  1906,  sec.  4521.  1010;  Code,  1906,  sec.  4522. 

17  Code,  1899,  ch.  150,  sec.  18,  p.     lo  Code,  1899,  -h.  156,  sec.  19,  p. 
1010;  Code,  1906,  sec.  4523.  1010;  Code,  1906,  sec.  4524. 
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(m)  'When  recognizance  not  to  be  quashed. — "No  recogni- 
zance shall  be  quashed,  or  in  any  manner  affected  or  impaired 
by  reason  of  any  informality  therein,  if  it  sufficiently  appear 
therefrom  what  was  intended  thereby."  ^® 

§  18r.  Escape  of  person  changed  with  an  offense,  or  his 
absence  from  county  in  which  alleged  offense  was  committed. — 
"If  a  person  charged  with  an  offense  shall,  after  or  at  the  time  the 
warrant  is  issued  for  his  apprehension,  escape  from  or  be  out 
of  the  county  in  which  the  offense  is  alleged  to  have  been 
committed,  the  officer  to  whom  the  warrant  is  directed,  may 
pursue  and  apprehend  him  anywhere  in  the  state,  or  a  justice 
of  a  county  other  than  that  in  which  it  was  issued,  on  being 
satisfied  of  the  genuineness  thereof,  shall  endorse  thereon  his 
name  and  official  character,  and  such  endorsement  shall  operate 
as  a  direction  of  the  warrant  to  an  officer  of  such  justice's 
county."" 

(a)  Duty  of  officer  arresting  a  party  outside  of  county  in 
which  warrant  was  issued. — An  officer  arresting  a  person  under 
a  warrant  for  an  offense  shall  bring  such  person  before,  and 
return  such  warrant  to,  a  justice  of  the  county  in  which  such 
warrant  issued,  unless  such  person  be  let  to  bail  as  hereinafter 
mentioned,*^  or  it  be  otherwise  provided.^* 

(b)  Course  to  be  pursued  where  warrant  is  issued  in  county 
other  than  that  in  which  the  party  ought  to  be  tried. — Where  the 
warrant  is  issued  in  a  county  other  than  that  in  which  the 
charge  ought  to  be  tried,  the  justice  before  whom  the  accused 
is  brought,  shall  by  warrant  commit  him  to  an  officer  that  he 
may,  and  such  officer  shall,  carry  him  to  the  county  in  which 
the  trial  should  be,  and  shall  there  take  him  before,  and  return 
such  warrant  to,  a  justice  thereof.^* 

§  18s.  Waiver  of  examination  by  accused. — A  party  brought 
before  a  justice  upon  a  charge  of  crime  may  waive  his  right 

«oCode,   1899,   ch.   156,  sec.   20,  p.  28  Code,    1899,    ch.    156,    sec.   4,   p. 

1010;  Code,  1906,  sec.  4525.  1009;  Code,  1906,  sec.  4509. 

21  Code,    1899,    ch.    156,   sec.    3,  p.  24  Code,    1899,    ch.    156,   sec.    5,   p. 

1000;  Code,  1906,  sec.  4508.  •  1008;  Code,  1906,  sec.  4510. 

22Fo«<,  §18*. 
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to  have  the  matter  inquired  into  by  an  examination  of  the  wit- 
ness or  witnesses,  and  enter  into  a  recognizance  for  his  ap- 
pearance at  the  next  subsequent  term  of  the  circuit  court,  in 
the  same  manner  and  with  like  effect  as  if  the  witnesses  had 
been  examined  and  the  justice  had  found  sufficient  cause  for 
charging  him  with  the  offense.^'  Where  the  accused  thus 
waives  his  right  to  have  the  question  of  the  sufficiency  of  the 
cause  for  charging  him  with  the  offense  determined  by  the 
justice  from  an  examination  of  the  witnesses,  it  is,  in  effect, 
an  admission  of  such  sufficiency,  and  the  justice  is  authorized 
to  take  recognizance  or  commit  him  to  jail  in  default  of  such 
recognizance.** 


§  18t.  When  a  justice  may  admit  a  party  to  bail. — "A  justice 
may  let  to  bail  a  person  who  is  charged  with,  but  not  con- 
victed of,  an  offense  not  punishable  with  death.  If  the  offense 
be  punished  by  confinement  in  the  penitentiary,  he  shall  not 
admit  such  a  person  to  bail  in  a  less  sum  than  five  hundred 
dollars.  But  a  justice  shall  not  admit  any  person  to  bail  if 
bail  has  been  previously  refused  to  such  person  by  any  court 
or  judge;  nor  shall  any  person  confined  in  jail  by  an  order  of 
commitment,  in  which  the  amount  of  bail  he  is  to  give  is  speci- 
fied, or  where  an  order  has  been  made  by  a  court  or  judge  fixing 
the  bail  such  person  is  to  give,  be  admitted  to  bail  by  a  justice 
in  a  less  sum  than  is  specified  in  such  order.  But  a  circuit 
court,  or  a  judge  thereof  in  vacation,  may,  for  good  cause  shown, 
admit  any  person  to  bail  before  conviction,  and  may  by  order 


2s  state  V.  Railey,  35  Mo.  16fi; 
State  V.  Woolery,  39  Mo.  525;  Junc- 
tion City  V.  Keefer,  40  Kan.  275,  19 
Pac.  Rep.  735;  State  v.  Grant,  10 
Minn.  39;  Champlain  v.  People,  2  N. 
Y.  (2  Comst.)  82;  Hedges  v.  State, 
IS  Ohio  St.  420. 

26  See  authorities  cited  jn  the  last 
footnote. 

In  Junction  City  v.  Keefer,  supra, 
the  court  in  the  second  point  of  the 
syllabus  says:  "W>hen  a  defendant 
is  arrested  and  brought  before  a 
court,  and,  at  his  own  suggestion, 
enters  into  a  recognizance  for  his  ap- 
pearance  at   a  subsequent   time,   he 


waives  all  irregularities  of  the  war- 
rant and  arrest." 

In  Champlain  v.  People,  «i*pr»i,.  the 
court  decided  as  follows:  "A  person 
arrested  for  a  crime  may  insist  upon 
an  examination  before  he  can  be  com- 
pelled to  enter  into  a  recognizance. 
But  he  may  waive  that  privilege, 
and  if  he  does  so,  a  recognizance  en- 
tered into  without  such  examination 
is  valid. 

* 

**A  recognizance,  therefore,  need 
not  show  on  its  face  that  there  is 
probable  cause  for  believing  the  ac- 
cused guilty  of  the  offense  charged, 
or  that  the  magistrate  had  made  any 
adjudication  in  the  matter." 
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direct  the  clerk  of  the  circuit  court  of  the  county  in  which  the 
offense  is  charged  to  have  been  committed,  to  take  the  bond 
with  good  security  in  such  a  sum  as  the  court  or  judge  may 
fix  in  said  order."" 

(a)  Admission  to  bail  of  a  person  charged  with  an  offense  not 
punishable  with  death  or  confinement  in  the  penitentiary,  and 
who  is  to  be  taken  to  another  county  for  examination  or  trial. — 

"A  person  charged  with  an  offense  not  punishable  with  death 
or  confinement  in  the  penitentiary,  and. who  is  to  be  taken  to 
another  county  for  examination  or  trial,  shall  if  he  request  it 
in  the  county  wherein  he  is  arrested,  be  brought  before  a  justice 
thereof.  In  such  case,  or  in  any  case  of  a  person  charged  with 
an  oflFense  not  so  punishable,  if  he  desire  it,  a  court,  judge,  or 
justice,  before  whom  he  is  brought,  may,  without  trial  or  exam- 
ination let  him  to  bail  upon  a  recognizance  for  his  appearance 
before  the  court  having  cognizance  of  the  case;  the  fact  of 
taking  which  shall  be  certified  by  the  court  or  officer  taking 
it,  upon  the  warrant  under  which  such  person  was  arrested ;  and 
the  warrant  or  recognizance  shall  be  returned  forthwith  to  the 
clerk  of  the  court  before  which  the  accused  is  to  appear;  to 
which  court  the  judge  or  justice  who  issued  such  warrant  shall 
recognize,  or  cause  to  be  summoned,  such  witnesses  as  he  thinks 
proper."  *• 

§  18u.  Justices  as  conservators  of  the  peace. — A  justice  by 
constitutional  provision  is  a  conservator  of  the  peace,^'  and  as 
such  may  arrest  one  whom  he  has  just  cause  to  suspect  of  a 
felony ,'**  or  one  committing  a  breach  of  the  peace  in  his  pres- 
ence ; "  but  the  more  usual  course  is  to  issue  his  verbal  order 
or  warrant  to  an  officer,  instead  of  making  the  arrest  in  per- 
son.'* 

(a)  Authority  to  suppress  riots. — ^"All  judges  and  justices  may 
suppress  riots,  routs  and  unlawful  assemblies  within  their  juris- 

sTCode,    1899,   ch.    156,   sec.   6,   p.  Holcomb   v.    Cornish,    8    Conn.    aT5; 

1008;  Code,  1906,  sec.  4511.  State  v.  McAfee,  107  N.  G.  812. 

29  Code,    1899,   ch.    156,   sec.   7,   p.  si  2  Am.  &  Eng.  Enc.  Law  (2ded.), 

1008;  Code,  1900,  sec.  4512.  882. 

s^Code,  1800,  p.  49,  Const.  Art.  8,  »/d«m,  883,  citing  1  Bishop,  New 

see.  28.  Crim.  Proced.,  sec.  77;  Bishop,  Stat., 

'80  2   Am.    &,  Eng.    Enc.   Law    (2d  Crimes,  see.  137. 
eL),  882,  citing  2  Hale,  P.  C,  87; 
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diction.  And  it  shall  be  the  duty  of  them  to  go  among  or  as 
near  as  may  be  with  safety,  to  persons  riotously,  tumultuously 
or  unlawfully  assembled,  and  in  the  name  of  the  law  command 
them  to  disperse;  and  if  they  shall  not  thereupon  immediately 
and  peaceably  disperse,  such  judge  or  justice  giving  the  com- 
mand and  any  other  present,  shail  command  the  assistance  of 
all  persons  present,  and  of  the  sheriff  of  the  county,  with  his 
posse,  if  need  be,  in  arresting  and  securing  those  so  assembled. 
If  any  person  present  on  being  required  to  give  his  assistance, 
depart  or  fail  to  obey,  "he  shall  be  deemed  a  rioter.*^ 

(b)  Duty  of  justice  to  suppress  riot. — If  any  judge  or  justice 
have  notice  of  a  riotous,  tumultuous  or  unlawful  assembly  in 
the  county  in  which  he  resides,  and  fail  to  proceed  immediately 
to  the  place  of  such  assembly,  or  as  near  as  he  may  safely,  or 
fail  to  exercise  his  authority  for  suppressing  it  and  arresting 
the  offenders,  he  shall  be  fined  not  exceeding  one  hundred  dol- 
lars." 

(c)  How  persons  engaged  in  unlawful  assembly  may  be  com- 
pelled to  disperse. — "If  any  person  engaged  in  such  assembly, 
being  commanded  as  aforesaid  to  disperse,  fail  to  do  so  without 
delay,  any  such  judge  or  justice  may  require  the  aid  of  a  suffi- 
cient number  of  persons,  in  arms  or  otherwise,  and  proceed, 
in  such  manner  as  he  may  deem  expedient,  to  disperse  and 
suppress  such  assembly,  and  arrest  and  secure  those  engaged 
in  it." «» 

(d)  Justice  and  those  acting  under  his  authority  not  guilty 
of  any  offense,  if  death  ensue  in  the  exercise  of  means  employed 
to  disperse  unlawful  assembly. — If  by  any  means,  taken  under 
authority  of  chapter  one  hundred  and  forty-eight  of  the  Code, 
to  disperse  any  unlawful  'assembly,  or  arrest  and  secure  those 
engaged  in  it,  any  person  present,  as  spectator  or  otherwise,  be 
killed  or  wounded,  any  judge  or  justice  exercising  such  author- 
ity, and  every  one  acting  under  his  order,  shall  be  held  guiltless; 

83  Code,    1890,    ch.    148,    sec.    1,    p.  35  Code,    1899,    ch.    148,    sec.    4,    p. 

968;  Code,  1906,  sec.  4332.  968;   Code,  1906,  sec.  4335. 

3^  Code,    1899,    ch.    148,    sec.   3,   p. 
968;  Code,  1906,  sec.  4334. 
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and  if  the  Judge  or  justice,  or  any  person  acting  under  the 
order  of  either  of  them,  be  killed  or  wounded  in  taking  such 
means,  or  by  the  rioters,  all  persons  engaged  in  such  assembly 
shall  be  deemed  guilty  of  such  killing  or  wounding.** 


\ 


(e)  What  justice  to  do  with  person  arrested  for  riot,  rout  or 
unlawful  assembly. — "If  a  person  be  arrested  for  a  riot,  rout 
or  unlawful  assembly,  the  judge  or  justice  ordering  the  ar- 
rest, or  any  other  justice,  shall  commit  him  to  jail,  unless  he 
shall  enter  into  recognizance,  with  sufficient  security, , to  appear 
before  the  circuit  court  (or  county  court),  in  the  discretion 
of  such  judge  or  justice  having  jurisdiction  of  the  offense,  at 
its  next  term,  to  answer  therefor,  and  in  the  meantime  to  be  of 
good  behavior  and  keep  the  peace."  '^ 

It  will  be  obsen^ed  that  the  statute  provides  for  the  appear- 
ance of  the  accused  before  the  circuit  court  or  the  county  court 
of  the  county.  The  clause  in  the  statute  requiring  appearance 
before  the  county  court  is  no  longer  operative  because  of  the 
amendment  of  the  constitution  of  the  state  taking  away  the 
former  jurisdiction  of  the  county  court  as  a  judicial  tribunal 
for  the  trial  of  certain  causes.  As  it  no  longer  possesses  such 
jurisdiction,  the  recognizance  should  always  provide  for  the 
appearance  of  the  accused  before  the  circuit  court. 

(f)  Protection  of  agricultural  and  other  associations. — It  is 
provided  by  statute  that  "it  shall  be  lawful  for  any  justice  of 
the  peace,  on  the  application  of  any  of  the  officers  of  any  state, 
county,  or  independent  agricultural  and  mechanical  association, 
agricultural  society  or  industrial  association  of  this  state,  to 
appoint  a  suitable  number  of  discreet  persons  to  assist  in  keep- 
ing the  peace  during  the  time  when  any  such  society  shall  be 
holding  its  annual  or  other  fairs,  and  make  an  entry  in  his 
docket  of  all  such  as  he  shall  so  appoint."^* 

« 

§  18v.  Jurisdiction  to  prevent  the  commission  of  crimes,  and  a 
breach  of  the  peace — (a)   Security  for  good  behavior. — Every 

••Code,  1809,  ch.  148,  sec.  5,  pp.  38  Code,  189©,  ch.  149,  sec.  22a,  p. 
988,  969;  Code,  1906,  sec.  4336.      976;  Code,  1906,  sec.  4374. 

87  Code,  1899,  ch.  148,  sec  2,   p. 
968;  Code,  1906,  sec.  4333. 
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justice  of  the  peace  shall  have  power  to  require  from  persons 
not  of  good  fame,  security  for  their  good  behavior  for  a  term 
not  exceeding  one  year.'' 

(b)  Security  to  prevent  the  commission  of  an  offense  against 
the  person  or  property  of  another. — If  complaint  be  made  to  any 
justice,  that-  there  is  good  cause  to  fear  that  a  person  intends 
to  commit  an  offense  against  the  person  or  property  of  another, 
he  shall  examine  on  oath  the  complainant  and  any  witnesses 
who  may  be  produced,  reduce  the  complaint  to  writing  and 
cause  it  tb  be  signed  by  the  complainant.*^ 

If  it  appear  proper,  such  justice  shall  issue  a  warrant,  reciting 
the  complaint,  and  requiring  the  person  complained  of,  forth- 
with to  be  apprehended  and  brought  before  him  or  some  other 
justice." 

(c)  Procedure  on  appearance  of  party  charged  with  intention 
to  commit  an  offense.— "When  such  person  appears,  if  the 
justice  on  hearing  the  parties,  consider  that  there  is  not  good 
cause  for  the  complaint,  he  shall  discharge  the  said  person, 
and  may  give  judgment  in  his  favor  against  the  complainant 
for  his  costs.  If  he  consider  that  there  is  good  cause  therefor, 
he  may  require  a  recognizance  of  the  person  against  whom  it 
is,  and  give  judgment  against  him  for  the  costs  of  the  prosecu- 
tion, or  any  part  thereof;  and,  unless  such  recognizance  be 
given,  he  shall  commit  him  to  jail,  by  a  warrant,  stating  the 
sum  and  time  in  and  for  which  the  recognizance  is  directed. 
The  justice  giving  judgment  under  this  section  for  costs,  may 
issue  a  writ  of  fieri  facias  thereon,  if  an  appeal  be  not  allowed; 
and  proceedings  thereupon  may  be  according  to  the  two  hun- 
dred and  twenty-seventh  section  of  chapter  fifty."" 

(d)  Appeal  to  circuit  court  in  cases  requiring  recognizances 
to  be  of  good  behavior  and  keep  the  peace. — ^**A  person  from 
whom  such  recognizance  is  required  may,  on  giving  it,  appeal 

80  Code,    1899,  •ch.    153,    sec.  1,   p.  42  Code,    1899,   ch.    153,   sec.   4,   p. 

J  002;  Code,  1906,  Bee.  4481.  1002;  Code,  1906,  sec.  4484.    For  the 

40  Code,  1899,  ch.  153,  sec.  2,  p.  proceedings  under  this  section  of  the 
1002;  Code,  1906,  sec.  4482.  Code. 

41  Code,    1899,    ch.    153,   sec.  3,  p. 
1002;  Code,  1906,  sec.  4483. 
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to  the  Circuit  court  of  the  county ;  and  in  such  case  the  officer 
from  whose  judgment  the  appeal  is  taken,  shall  recognize  such 
of  the  witnesses  as  he  thinks  proper."  ** 

(dd)  Course  to  be  pursued  on  appeal  to  the  circuit  court.^ 
"The  court  may  dismiss  the  complaint,  or  affirm  the  judgment, 
make  what  order  it  sees  fit  as  to  the  costs.  If  it  award  costs 
against  the  appellant,  the  recognizance  which  he  may  have 
given  shall  stand  as  a  security  therefor.  When  there  is  a  fail- 
ure to  prosecute  the  appeal,  such  recognizance  shall  remain  in 
force,  although  there  be  no  order  of  affirmance.  On  any  appeal 
the  court  may  require  of  the  appellant  a  new  recognizance,  if 
it  see  fit."  " 

(e)  Persons  gomg  armed  with  a  deadly  or  dangerous  weapon. 

—If  any  person  go  armed  with  a  deadly  or  dangerous  weapon 
in  violation  of  section  seven,  of  chapter  one  hundred  and  forty- 
eight  of  the  Coc^e,  he  may  be  required  by  a  justice  to  give  a 
recognizance,  with  the  right  of  appeal,  as  stated  above,"  and 
like  proceedings  shall  be  had  on  such  appeal.^ 


4« 


(f)  Affray,  or  threats  made  or  other  unlawful  acts  committed 
in  presence  of  a  constable. — ^"If  any  person  shall,  in  the  pres- 
ence of  a  constable,  and  within  his  county,  make  an  affray,  or 
threaten  to  beat,  wound  or  kill  another,  or  to  commit  violence 
against  his  person  or  property;  or  contend  with  angry  words 
to  the  disturbance  of  the  peace;  or  improperly  or  indecently 
expose  his  person ;  or  appear  in  a  state  of  gross  intoxication  in 
a  public  place;  such  constable  may,  without  warrant  or  other 
process,  or  further  proof,  arrest  such  offending  person  and  carry 
him  before  some  justice  of  the  peace  in  the  county,  in  which 
such  offense  is  committed,  who  upon  hearing  the  testimony 
of  such  constable  and  other  witnesses,  if  any  are  then  and  there 
produced,  if,  in  his  opinion,  the  offense  charged  be  proved,  shall 
require  the  offender  to  give  a  bond  or  recognizance,  with  se- 


4sCode,   1S09,  ch.   153,  see.   5,  p.  *^  Ante,  1 18t>  (tf). 

1003 ;  Code,  1906,  sec  4485.       "^  ^Code,    1809,   ch.    153,   see.   8,  p. 

44  Code,  1913,  ch.  153,  see.  6.  serial  1003;  Code,  1906,  sec.  4488. 
5497. 
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curity,  to  keep  the  peace  and  be  of  good  behavior  for  a  term 
not  exceeding  one  year."  *^ 

(g)  AfFray,  or  threats  made,  or  other  unlawful  acts  done  in 
the  presence  of  a  justice. — If  any  offense  enumerated  in  §  1&/ 
(/),  be  committed  in  the  presence  of  a  justice  within  his 
county,  or  the  offender  being  brought  before  him,  the  com- 
mission thereof  be  proved  to  his  satisfaction,  he  may,  besides 
requiring  a  bond  or  recognizance  with  security,  as  provided 
in  the  preceding  section,  impose  a  fine  upon  the  offender  not 
exceeding  five  dollars.  If  such  bond  or  recognizance  be  not 
then  and  there  given,  or  such  fine  be  not  then  and  there  paid^ 
the  said  justice  shall  commit  the  offender  to  the  jail  of  his 
county,  there  to  remain  until  such  bond  or  recognizance  be 
given,  and  such  fine  be  paid;  but  no  imprisonment  under  this 
section  shall  continue  more  than  ten  days,  at  the  end  of  which, 
the  sheriff  or" jailer  shall  discharge  the  prisoner,  unless  he  has 
been  commanded  by  sufficient  authority  to  detain  him  for  some 
other  cause.  ** 

(h)  Discharge  of  persons  committed  to  jail  for  offenses  here- 
inbefore enumerated  under  this  section. — Any  person  committed 
to  jail  under  chapter  23  of  the  Code,  the  provisions  of  which 
appear  in  the  next  preceding  sub-sections  (a,)  (6),  (c),  (d),  {e)y 
(/)»  (^)»  ^2iy  t>6  discharged  by  the  circuit  court  or  the  judge 
thereof  in  vacation,  upon  siich  terms  as  may  be  deemed  rea- 
sonable.*® 

§  18w.  Justice  may  issue  search  warrants. — "If  there  be  com- 
plaint, on  oath,  that  personal  property  has  been  stolen,  em- 
bezzled, or  obtained  by  false  pretenses,  and  that  it  is  believed 
to  be  concealed  in  a  particular  house  or  other  place,  the  justice 
to  whom  complaint  is  made,  if  satisfied  that  there  is  reasonable 
cause  for  such  belief,  shall  issue  a  warrant  to  search  such  place 
for  the  property."  ^^ 

47  Code,  1899,  ch.  153,  sec.  9,  p.  «Code,  ch.  153,  sec.  7,  p.  1003; 
1003 ;  Code,  1006,  sec.  4489.  See  State   Code,  1906,  sec.  4487. 

V.  Clark,  64  W.  Va.  625,  syl.  pt.  16,    so  Code,  1899,  ch.  155,  sec.  1,  p. 
63  S.  E.  402.  "  1006;  1906,  sec.  4602. 

48  Code,  1899,  ch.  153,  sec.  10,  p. 
100)3;  Code,  1906,  sec.  4490. 
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(a)  Other  cases  in  which  search  warrant  may  issue. — On  like 
complaint,  on  oath,  according  to  the  nature  of  the  case,  the 
justice  to  whom  it  is  made,  if  satisfied  that  there  is  reasonable 
cause  therefor,  shall  issue  a  warrant  to  search  specified  places 
for  the  following  things : 

First.  Counterfeit  or  spurious  coin,  forged  bank  notes  and 
other  instruments  or  writings,'  or  any  tools,  machines,  or  ma- 
terials for  makihg  them. 

Secondly.  Any  book  or  other  thing  containing  obscene  lan- 
^age,  or  any  print,  picture,  figure  or  description,  manifestly 
tending  to  corrupt  the  morals  of  youth,  intended  to  be  sold, 
loaned,  circulated  or  distributed,  or  to  be  introduced  into  a 
family,  school  or  place  of  education. 

Thirdl)'.  Lottery  tickets  or  materials  unlawfully  made,  pro- 
irided  or  procured  for  drawing  a  lottery. 

Fourthly.  Any  gaming  apparatus  or  implements  used,  or  kept 
and  provided  to  be  used,  in  unlawful  gaming,  or  in  any  place 
resorted  to  for  unlawful  gaming.*^^ 

Fifthly.  "The  proprietor  of  any  such  trade-mark  (those  men- 
tioned in  the  statute),  or  any  agent  of  such  proprietor,^^  having 
reason  to  believe  that  any  such  bottle  so  marked,  is  hidden, 
secreted  or  unlawfully  held  by  any  person  whomsoever,  at  any 
place,  in  this  state,  may  go  before  any  justice  of  the  peace  of 
the  county,  and  make  oath  that  he  has  reason  to  believe  that 
certain  bottles,  bearing  certain  trade-marks,  are  unlawfully  hid- 
den, secreted  or  held  at  a  certain  place,  naming  the  place,  by  a 
certain  person,  naming  the  person,  if  the  name  be  known,  and 
describing  the  trade-mark,  whereupon  it  shall  be  the  duty  of  the 
justice  before  whom  such  oath  is  made,  to  issue  a  search  warrant 
directed  to  any  constable  or  other  proper  officer,  to  search  the 
place  where  such  bottles  are  alleged  to  be,  and  if  upon  such 
search  any  such  bottles  shall  be  found,  to  take  possession  of 
the  same,  and  to  bring  the  person,  or  persons,  in  whose  control 
or  possession  any  such  trade-marked  bottle.s  may  be  found, 
before  such  justice  to  be  dealt  w^ith  according  to  law.  And  all 
such  bottles  so  found  shall  be  delivered  by  the  officer  to  the 
proprietor  of  the  trade-mark  on  them ;  provided,  that  none  of 
the  foregoing  sections  shall  be  construed  to  affect  the  right  of  any 

81  Code,  1899,  sec.  2,  pp.  1006,  1007;  «  Acts,  1915,  eh.  49. 

Code,  1906,  sec.  4503. 
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dealer  to  continue  to  use  any  bottles  upon  which  is  not  marked 
or  into  which  no  mark  has  been  blown,  which  he  may  now  have 
in  his  possession."  '* 

Sixthly.  "That  any  justice  or  court  having  jurisdiction  of 
the  offense,  upon  receiving  information  of  probable  cause  for 
believing  that  any  game,  birds  or  fish,  caught,  taken,  killed,  had 
in  possession,  under  control,  or  shipped,  or  about  to  be  shipped, 
contrary  to,  or  in  violation  of  any  of  the  law's  of  this  state, 
shall  issue  a  search  warrant,  and  cause  a  search  to  be  made,  in 
the  manner  provided  by  law,  in  any  place,  and  to  that  end  may 
cause  any  building,  dwelling  house,  enclosure  or  car  to  be  en- 
tered, forcibly,  if  necessary,  and  any  apartment,  chest,  barlocker, 
refrigerator,  crate,  basket  or  package,  broken  open  and  the  con- 
tents thereof  examined  by  the  forest,  game  and  fish  warden  or 
deputy  wardens.  All  game,  fish  or  birds,  seized  by  any  of  said 
officers,  shall  be  sold  under  the  direction  of  the  justice  or  court 
before  whom  the  offense  is  tried,  or  search  warrant  issued,  and 
the  proceeds  of  all  sales  be  paid  into  the  treasury  of  the  state."  " 

(b)  Formal  requisites  of  a  search  warrant. — ^"Every  search 
warrant  shall  be  directed  to  the  sheriff  or  any  constable  of  the 
county  in  which  the  place  to  be  searched  may  be,  and  shall 
command  him  to  search  the  place  designated,  and  seize  such 
stolen  property  or  other  things  if  found  and  bring  the  same 
and  the  person  in  whose  possession  they  are,  before  a  justice 
or  court  having  cognizance  of  the  case.  Such  warrant  may  be 
executed  either  in  the  day  or  night."  " 

"A  search  warrant  not  describing  and  designating  some  par- 
ticular house,  building  or  place  for  search,  is  void."  **• 

(c)  What  to  be  done  if  search  be  executed  by  a  seizure  of  the 
property. — ^**If  such  warrant  be  executed  by  the  seizure  of  such 
property,  or  any  other  of  the  things  aforesaid,  the  same  shall 
be  safely  kept,  by  the  direction  of  such  justice  or  court,  to  be 
used  as  evidence;  and  as  soon  as  may  be  afterwards  such 
stolen  or  em^bezzled  property  shall  be  restored  to  its  owner, 

B8  Barnes*  Code,  ch.  62c,  sec.  22.  55  Code,    1890,   ch.    155,   sec.   3,   p. 

•*  Code,  1913,  ch.  62,  sec.  13,  serial      1007 ;  Code,  1906,  sec.  4504. 
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and   the  other  things   specified   aforesaid,  burnt  or  otherwise 
destroyed  under  such  direction."  " 

§  18x.  Jurisdiction  of  justices  as  to  offenses  of  depositing  car- 
casses of  dead  animals  and  other  noxious,  matter  in  certain 
streams,  or  upon  the  surface  of  highways. — ^As  to  offenses  under 
this  section,  the  statute  provides  as  follows: 

I.  It  shall  be  unlawful  to  put  the  carcass  of  any  dead  animal, 
or  the  offal  from  any  slaughter-house,  butcher's  establishment- 
or  packing  house,  or  slop  or  other  refuge  from  any  hotel  or 
tavern,  or  any  spoiled  meats  or  spoiled  fish,  or  any  putrid  animal 
substance,  or  the  contents  of  any  privy  vault  upon  or  into  any 
river,  creek  or  other  stream  within  this  state,  or  upon  the  sur- 
face of  any  road,  street,  alley,  city  lot,  public  ground,  market 
space  or  common,  or  on  the  surface  within  one  hundred  feet 
of  any  public  road. 

II.  It  shall  be  unlawful  for  the  owner  or  occupier  of  any 
city  or  town  lot,  public  ground,  market  space,  or  common,  to 
knowingly  permit  any  of  the  things  named  in  the  preceding  sec- 
tion to  remain  thereon,  to  the  annoyance  of  any  of  the  citizens 
of  this  state,  or  neglect  or  refuse  to  remove  or  abate  the  nuisance 
occasioned  thereby,  within  twenty-four  hours  after  knowledge 
of  the  existence  of  such  nuisance,  upon  any  of  the  premises  in  this 
section  before  mentioned,  owned  or  occupied  by  him,  or  after 
notice  thereof  in  writing  from  any  justice  of  the  peace,  or  con- 
stable of  any  district,  or  the  mayor  or  health  officer  of  any 
municipal  corporation  in  which  any  such  nuisance  exists. 

III.  A  justice  of  the  peace  shall  have  jurisdiction  of  any  of- 
fense against  the  provisions  of  this  act,  committed  within  his 
county.  Any  such  offense  shall  be  punished  by  a  fine  of  not  less 
than  five  nor  more  than  fifty  dollars,  and  the  proceedings  in  the 
case  as  well  as  in  all  other  cases  under  this  act,  shall  be  in 
conformity  with  sections  two  hundred  and  twenty-one  to  two 
hundred  and  thirty,  inclusive,  of  chapter  fifty,  of  the  Code  of 
West  Virginia,  which  sections  are  hereby  made  applicable  to 
such  cases.  Upon  a  conviction  for  any  such  offense,  the  accused 
must  bury  at  least  three  feet  under  the  ground,  or  destroy  by 
fire,  any  of  the  things  named  in  the  first  section,  which  he  has 
olaced  in  any  of  the  waters  or  places  named  in  such  section, 

BY  Code,    1809,   ch.    155,   sec.   4,   p.  1007;  Code,  1906,  sec.  4505. 
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or  which  he  has  knowingly  permitted  to  remain  upon  a  city  lot, 
public  groimd,  market  space  or  common,  contrary  to  the  provisions 
of  the  second  section,  within  twenty-four  hours  after  such  convic- 
tion, and  if  he  shall  fail  so  to  do,  the  justice  shall  further  fine  him 
not  less  than  ten  nor  more  than  fifty  dollars.'* 

§  18y.  Justice  may  act  as  coroner. — In  the  absence  of  the  duly 
appointed  coroner,  or  if  he  be  unable  to  act,  or  the  office  of  coroner 
be  vacant,  it  shall  be  the  duty  of  the  justice  of  the  peace  to  act  as 
coroner/® 

§  19.  Jurisdiction  of  a  justice  to  commit  minors  to  the  West 
Virginia  industrial  school  for  boys — The  statute  provides,  touch- 
ing the  jurisdiction  of  a  justice  as  to  this  subject,  as  follows: — 
Any  male  youth  under  the  age  of  eighteen,  and  not  under  the  age 
of  ten  years,  may  be  committed  to  and  received  into  the  West 
Virginia  industrial  school  for  boys  for  the  reasons  and  in  the  manner 
following : 

1.  By  a  justice  of  the  peace  of  the  county  in  which  he  resides  on 
complaint  under  oath  and  due  proof  made  to  him,  by  the  parent, 
guardian  or  other  person  having  the  custody  and  control  of  such 
youth,  that  by  reason  of  incorrigible  or  vicious  conduct  such 
youth  has  rendered  his  control  beyond  the  power  of  the  parent,  or 
guardian  or  such  other  person,  -and  made  it  manifestly  requisite 
that,  from  regard  for  the  morals  and  future  welfare  of  such  youth, 
and  the  peace  and  order  of  society,  he  shall  be  placed  in  said  school. 

2.  By  the  same  authority,  upon  complaint  under  oath  and  due 
proof  before  the  justice  that  such  youth  is  vagrant,  incorrigible  or 
vicious  in  disposition  and  conduct,  and  that  his  parents,  guardian, 
or  other  person  having  custody  of  or  authority  to  control  him,  are 
depraved  or  otherwise  unfit,  unwilling  or  unable  to  exercise  care 
or  discipline  over  such  youth.®^ 

(a)  Justice  must  annex  to  his  committment  the  names  and 
residences  of  the  different  witnesses  examined  before  him,  and 
the  substance  of  their  testimony. — It  shall  be  the  duty  of  a  justice 
of  the  peace  when  committing  a  youth  to  the  industrial  school  under 

BsCode,  1899,  ch.  150,  sec.  20c,  pp.  as  to  the  duties  and  couree  of  proced- 

987,  988;  Code,  1906,  sees.  4407-4409.  use  of  a  corner  see  post,  ch.  34,  sees. 
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the  first  and  second  clauses  of  section  one  hundred  sixty-three  of 
this  act,  in  addition  to  the  commitment,  to  annex  to  said  commit- 
ment the  names  and  residences  of  the  diflferent  witnesses  examined 
before  him,  and  the  substance  of  the  testimony  given  by  them 
respectively,  on  which  the  adjudication  was  found,  together  with 
full  answers  to  such  interrogatories  respecting  the  history  of  the 
case  and  the  mental  and  physical  health  of  the  youth,  as  shall  be 
prescribed  by  the  board  of  control,  and  furnished  in  printed  form, 
on  application,  by\he  superintendent  of  the  industrial  school.*^ 

(b)  Proceedings  before  justice  for  commitment  of  minor  to 
industrial  school  for  boys. — ^In  all  proceedings  before  justices  of 
the  peace  for  commitment  of  youth  to  the  industrial  school  under 
the  first  and  second  clauses  of  section  one  hundred  sixty-three,  of 
this  act,  the  justice  shall  appoint  some  discreet  and  disinterested 
person  guardian  ad  litem  of  such  youth,  whose  duty  it  shall  be  to 
represent  the  interests  of  the  youth  and  to  see  that  no  injustice 
is  done  him ;  and  the  guafrdian  ad  litem  or  the  youth  shall  have  the 
right  to  demand  a  jury  of  twelve  men  to  try  the  truth  of  the  charges 
made  against  the  youth,  and  the  jury  shall  be  selected,. and  the  trial 
shall  be  conducted  in  the  same  manner  as  is  provided  by  law  for 
the  trial  of  criminal  cases  before  justices  by  juries.  And  the 
guardian  ad  litem  or  the  youth  shall  have  the  same  right  of  appeal 
from  any  final  decision  rendered  against  the  youth  in  any  such  pro-  . 
ceedings,  whether  upon  a  trial  by  the  jury  or  otherwise,  as  is  allowed 
by  law  in  other  criminal  cases  tried  before  justice?.®^ 

(c)  Conveyance  of  minor  to  industrial  school — Expenses  of 
such  conveyance. — As  soon  as  is  practicable  after  a  youth,  on 
any  account,  is  committed  to  the  industrial  school  the  papers  in  the 
case  shall  be  mailed  to  the  superintendent,  and  such  youth  shall 
remain  in  the  custody  of  the  court  pronouncing  such  commitment, 
until  he  be  delivered  to  an  officer  of  the  industrial  school,  who  shall 
be  sent  without  delay,  and  duly  authorized  by  the  superintendent 
to  conduct  such  youth  by  the  most  direct  and  convenient  route  to 
the  said  school;  but  no  youth  committed  to  the  industrial  school 
shall  be  lodged  in  any  jail  or  lockup,  if  he  be  under  the  age  of 
twelve  years.     The  superintendent  shall,  in  so  far  as  is  consistent 

«i  Acts,   1919,  ch.  2,  sec.  162.  «2  Acts,  1919,  ch.  2,  sec.  163,  pp.  113, 
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with  the  safe  conveyance  of  youth  to  the  school,  cause  as  many 
youths  as  may  be  committed  from  the  same  or  several  counties  to 
be  conducted  to  the  school  at  the  same  time.  The  expense  incurred 
in  conducting  a  youth  to  the  industrial  school,  including  transporta- 
tion and  other  necessary  traveling  expenses  of  the  youth  and  of 
his  conductor,  shall  be  paid  by  the  county  court  out  of  the  treasury 
of  the  county  from  which  the  youth  was  committed  to  the  school, 
and  a  written  statement  of  such  necessary  expenditures,  fully  item- 
ized and  sworn  to  by  the  oflficer  making  such  expenditures,  and 
attested  by  the  superintendent  of  the  school,  when  presented  to  an3s» 
county  court,  shall  be  a  bill  against  such  court,  to  be  paid  to  the 
industrial  school,  and  credited  to  that  fund  of  the  school  from  which 
the  original  expenditure  was  made;  but  when  two  or  more  youths 
shall  be  so  conducted  from  more  than  one  county,  the  necessary 
expenditure  on  the  personal  account  of  the  conductor  shall  be  ap- 
portioned among  the  counties  concerned  in  due  proportion  to  the 
mileage  traveled  by  the  youth  from  the  respective  counties.*' 

1 20.  Jurisdiction  of  a  justice  to  commit  girls  to  the  West 
Virginia  industrial  home  for  girls. — Girls  eligible  to  be  received 
into  said  home  are  those  who  are  from  seven  to  eighteen  years  of 
age,  and  who  may  be  committed  by  any  justice  of  the  peace  of  this 
state,  on  complaint  and  due  proof  made  to  him  by  the  parent, 
guardian,  or  next  friend  of  such  girl,  that  by  reason  of  incorrigible 
or  vicious  conduct,  such  girl  has  rendered  her  control  beyond  the 
power  of  such  parent,  guardian  or  next  friend,  and  made  it  mani- 
festly best  that  such  girl  should  be  placed  in  said  home,  or  by  any 
criminal,  circuit  or  intermediate  court  of  this  state.  Girls  may  be 
committed  for  vagrancy  up  to  eighteen  years  of  age,  or  where  par- 
ents, guardians,  or  next  friends  agree  and  contract  with  the  state 
board  of  control  for  their  support  and  maintenance,  or  girls 
Up  to  fifteen  years  of  age,  who  may  be  found  in  houses  of  ill-fame 
or  assignation  houses,  upon  conviction  thereof  before  any  justice 
of  the  peace,  mayor  of  a  town  or  city;  or  girls  convicted  by  any 
courts  of  this  state  of  felony  or  misdemeanor,  punishable  by  im- 
prisonment, the  judge  in  his  discretion,  instead  of  confining  such 
girl  in  the  county  jail  or  sending  her  to  the  penitentiary,  may  trans- 
fer such  girl  so  convicted  to  said  home  from  any  county  of  this 

«sAct8,  1919,  ch.  2,  sec  105,  p.  114. 
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State;  provided,  there  is  room  for  such  girl.  Every  girl  committed 
to  said  home  shall  remain  there  until  she  is  twenty-one  years  of 
age,  unless  sooner  discharged  by  the  state  board  of  control.** 

(a)  Duty  of  justice  when  committing  girl  to  industrial  home 
as  to  names  and  residence  of  witnesses  and  the  substance  of  the 
testimony. — It  shall  be  the  duty  of  the  justice  of  the  peace,  mayor 
or  other  authority,  when  committing  any  girl  to  said  home,  in  addi- 
tion to  the  commitment,  to  annex  the  name  and  residence  of  the 
witnesses  examined,  and  the  substance  of  the  testimony  given  on 
which  the  adjudication  was  founded,  as  well  as  the  name  and  resi- 
dence of  the  girl,  the  name  of  her  parents,  and  their  residence,  if 
known.  Any  girl  who  may  be  found  incorrigible,  or  pregnant,  or 
otherwise  an  improper  subject  for  admission  to  said  institution, 
may  be  returned  by  the  board  of  education  to  the  court,  justice  or 
other  authority  by  whom  she  was  committed,  and  thereupon  such 
court,  justice  or  other  authority,  shall  have  power  to  pass  sentence 
as  would  have  been  legal  in  the  first  instance,  as  if  such  girl  had 
not  been  sent  to  said  home.*** 

(b)  Procedure  before  justice  in  determining  whether  girl 
shotdd  be  committed  to  the  home. — In  all  cases  coming  before  a 
justice,  mayor,  or  other  authority,  they  shall  appoint  a  guardian 
ad  litem  for  such  g:irl,  who  shall  be  some  disinterested  person, 
discreet  and  careful,  and  who  shall  see  that  no  injustice  is  done 
the  girl;  and  he  shall  have  the  right  to  demand  a  trial  for  his 
ward  by  a .  jury  of  twelve  men  to  ascertain  the  truth  of  the 
charges  against  the  girl,  and  said  jury  shall  be  selected,  and 
trial  conducted,  as  other  trials  are  conducted  by  justices  in  crim- 
inal cases  before  them.  Or,  said  justice  or  court  may,  without  a 
jury,  try  such  girl,  if  no  jury  is  demanded  by  her  guardian  or 
next  friend.'* 

(c)  Fees  for  conunitment  of  minors  to  industrial  school. — 
"Justices,  constables,  and  jurors  shall  receive  the  same  fees  in  a 
proceeding  for  committing  a  youth  to  the  industrial  school  as 
are   allowed  by  law   for  sunilar   services   in  misdemeanor   cases, 

«*Acts,   1919,  ch.  2,  sec.  173.  oo  Code,  1899,  ch.  45,  Rec.  98^,  eiib- 
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and  such  fees  shall  be  paid  in  Hke  manner  as  fees  of  such  officers 
and^  persons  are  paid  in  misdemeanor  cases."  *^ 

§21.    Jurisdiction  of  justice  on  a  charge  of  bastardy. — The 

statute  provides  that  "any  unmarried  woman  may  go  before 
a  justice  of  the  county  in  which  she  has  resided  for  the  pre- 
ceding year,  and  accuse  any  person  of  being  the  father  of  a 
bastard  child  of  which  she  has  been  delivered.  The  said  justice 
shall  examine  her  under  oath,  and  reduce  her  examination  to 
writing  and  sign  it.  On  such  examination,  unless  the  child  be 
three  years  old  or  upwards,  the  justice  shall  issue  a  warrant, 
directed  to  the  sheriff  of,  or  constable  in  any  county  where  the 
accused  may  be,  requiring  him  to  be  apprehended  and  taken 
before  a  justice  of  the  county  in  which  he  may  be  found;  and  it 
shall  be  the  duty  of  such  justice  to  require  the  accused  to  enter 
into  a  recognizance,  with  one  or  more  good  securities,  in  a  sum 
not  less  than  three  hundred  dollars,  nor  more  than  five  hundred 
dollars,  conditioned  for  his  appearance  at  the  next  term  of  the 
circuit  court  of  the  county  in  which  such  warrant  issued,  to 
answer  said  charge,  and  to  abide  by  and  perform  the  order  of 
the  court  in  relation  thereto.  If  a  married  woman  live  separate 
and  apart  from  her  husband  for  the  space  of  one  year  or  more, 
and  shall  not  at  any  time  during  such  separation  co-habit  with 
her  husband^  she  may,  if  she  be  delivered  of  a  child  at  any  time 
after  the  said  one  year,  and  while  such  separation  continues, 
accuse  any  person,  other  than  her  husband,  of  being  the  father  of 
such  child,  in  like  manner,  and  the  same  proceedings  shall  there- 
upon be  had,  as  if  she  were  an  unmarried  woman."  *^? 

.§21a.  Offenses  against  the  law  enacted  for  the  protection  of 
labor  employed  in  factories,  mercantile  establishments,  mills  or 
workshops. — Any  person,  firm  or  corporation  who  shall,  or  any 
agent,  manager  or  superintendent  of  any  person,  firm  or  corpora- 
tion, who,  for  himself  or  for  such  person,  firm  or  corporation,  shall 
violate  any  of  the  provisions  of  this  act,  or  who  omits  or  fails  to 
comply  with  any  of  the  foregoing  requirements  of  this  act,  or  who 
disregards  any  notice  of  the  commissioner  of  labor  or  state  factory 
inspector,  when  said  notice  is  given,  in  accordance  with  the  provi- 

07  Code,    lOI.'},    ell.    4.i,    serial    sec.  os  Code,  1899,  ch.  80,  sec.  1,  p.  717; 
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sions  of  this  act:  or  who  obstructs  or  interferes  with  any  examina- 
tion or  investigation  being  made  by  the  commissioner  of  lalx)r  or  a 
state  factory  inspector,  under  this  act,  or  any  employee  in  any  such 
factory,  mercantile  establishment,  mill  or  workshop,  who  shall  re- 
move or  interfere  with  any  guard  or  protective  or  sanitary  device, 
required  by  the  provisions  of  this  act,  except  as  hereinbefore  pro- 
vided, or  who  shall  violate  any  of  the  other  provisions  of  this  act, 
where  penalties  are  not  otherwise  provided,  shall  be  punished  for 
the  first  offense  by  a  fine  of  not  less  than  ten  dollars,  nor  more  than 
fifty  dollars;  and  upon  conviction  of  the  second  or  subsequent 
offense,  shall  be  fined  not  less  than  twenty-five  dollars,  nor  more 
than  two  hundred  dollars.  A  justice  of  the  peace  shall  have  con- 
current jurisdiction  with  the  circuit  court  and  other  courts  having 
criminal  jurisdiction  in  his  county  for  the  trial  of  offenses  under 
this  act.  Those  portions  of  all  coal  mining  properties  and  operations 
now  under  the  supervision  of  the  department  of  mines  are  excepted 
from  the  provisions  of  this  act.''" 

§21b.  Offenses  against  the  law  regulating  weights  and 
measures — (a)  Unlawful  to  keep,  offer  or  expose  for  sale  any 
conunodity  in  package,  unless  net  quantity  of  contents  marked 
thereon — Construction  of  word  "package." — It  shall  be  unlawful 
to  keep  for  the  purpose  of  sale,  oflFer  or  expose  for  sale,  or  sell  any 
commodity  in  package  form  unkss  the  net  quantity  of  the  con- 
tents be  plainly  and  conspicuously  marked  on  the  outside  of  the 
package,  in  terms  of  weights,  measures  or  numerical  count ;  provided, 
however,  that  reasonable  variations  or  tolerances  and  also  exemp- 
tions as  to  small  packages  shall  be  established  by  rules  and  regula- 
tions made  by  the  commissioner  of  weights  and  measures;  and, 
provided,  further,  that  this  section  shall  not  be  construed  to  apply 
,to  medicinal  articles  and  to  those  commodities  in  packages  the 
manner  of  sale  of  which  is  specifically  regulated  by  the  provisions  of 
other  sections  of  this  act. 

The  word  "package"  as  used  in  this  connection  shall  be  construed 
to  include  the  package,  carton,  case,  basket,  can,  box,  barrel,  half 

<^^Acts,  1010,  ch.  30,  sec.  67<<.  The  fort  and  health  of  persons  employed 
Act  referred  to  in  this  section  is  the  in  factories,  mercantile  establish- 
one  found  in  the  Acta  of  W.  Va.,  1010.  nients,  mills  or  workshops,  and  any 
^h.  30,  sees.  0,  50-67/,  and  the  above  person  violating  its  provisions  is  pun- 
section  appearing  in  the  text  is  sec-  ished  as  provided  in  the  text  shown  in 
tion  fi7<i  of  the  Act.  That  statute  sec.  21a. 
makes  provision  for  the  safety,  com- 
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barrel,  hamper,  keg,  drum,  jug,  jar,  crock,  bag,  pail,  wrapping 
parcel,  package,  bottle,  phial,  or  other  receptacle  put  up  by  the 
manufacturer ;  or  when  put  up  prior  to  the  order  of  the  commodity, 
by  the  vendor ;  which  may  be  labeled,  branded,  or  stenciled  or  other- 
wise marked,  or  which  may  be  suitable  for  labeling,  branding,  or 
stenciling,  or  marking  otherwise,  making  one  complete  package  of 
the  commodity.  The  word  "package"  shall  be  construed  to  include 
both  wholesale  and  retail  package;  provided,  that  a  box  or  carton 
used  for  shipping  purposes  containing  a  number  of  similar  pack- 
ages which  are  individually  marked,  as  hereinbefore  provided,  will 
not  be  required  to  bear  the  weight  or  measure  of  contents;  and, 
provided,  further,  that  all  commodities  in  packages,  boxes,  cans, 
bottles  or  other  containers  in  the  hands  of  merchants,  both  whole- 
sale and  retail,  at  the  time  of  the  passage  of  this  act,  shall  be  and 
are  hereby  exempt  from  the  provisions  of  the  same.®^^* 

« 

(b)  Unlawful  to  sell  butter  or  oleomargarine  except  by 
weight. — It  shall  be  unlawful  for  any  person  to  sell  or  offer  for 
sale  any  butter  or  renovated  or  process  butter  or  oleomargarine  in 
any  other  manner  than  by  weight.  Whenever  such  butter,  renovated 
or  process  butter  or  oleomargarine,  is  sold,  offered  or  exposed  for 
sale  in  the  form  of  prints,  bricks  or  rolls,  each  print,  brick  or  roll 
shall  bear  a  definite,  plain  and  conspicuous  statement  of  its  true 
net  weight,  on  the  principal  label,  where  there  be  such  a  label, 
otherwise,  on  the  outside  wrapper  of  said  print,  brick  or  roll.  When 
such  statement  is  made  part  of  the  printed  matter  on  the  label, 
wrapper  or  carton  of  any  such  print,  brick  or  roll,  the  statement 
as  to  net  weight  shall  be  in  Gothic  type  not  less  than  one-quarter  of 
an  inch  square. 

The  prints,  bricks,  or  rolls  referred  to  in  this  section  shall  be 
construed  to  include  those  prints,  bricks,  or  rolls  put  up  by  the ' 
manufacturer  or  producer;  or  when  put  up  prior  to  the  order  of 
the  commodity,  by  the  vendor;  provided,  however,  that  this  section 
shall  not  apply  to  farmers  who  manufacture  and  sell  their  own 
butter.*^ 

(c)  Jurisdiction  and  penalties.^ — ^Justices  of  tthe  peace  shall 
have  jurisdiction  to  hear  and  determine  any  action  which  may  be 

085  Acts,  1919,  ch.  53,  aec.  23.  mo  Acts,    1919,  ch.  53,  sec.  24,  pp. 

227,  228. 
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brought  for  a  violation  of  the  provisions  of  this  act,  where  the  prop- 
erty in  question  is  two  hundred  dollars  and  less.  In  cases  of  over 
two  hundred  dollars  shall  hold  the  accused  for  indictment  to  the 
grand  jury."*** 

§21c.  Unlawful  for  horses  and  other  domestic  animals  to 
run  at  large — Misdemeanor  for  such  animals  to  do  damage  while 
running  at  large— Punishment  in  such  cases. — If  any  horses, 
mules,  ass,  jennet,  cattle,  sheep,  hogs,  goats  shall  enter  into  any 
grounds  enclosed  by  a  lawful  fence,  the  owner  or  manager  of  such 
animal  shall  be  liable  to  the  owner  of  such  grounds  for  any  damage 
he  may  sustain  thereby.  It  shall  be  unlawful  for  any  such  animal 
to  run  at  large  on  any  public  road  or  highway  or  railroad  right  of 
way  in  this  state  and  should  such  stock  while  running  at  large 
destroy  or  injure  the  property  of  another,  the  owner  shall  be  guilty 
of  a  misdemeanor  and  fined  not  less  than  five  dollars  and  not  more 
than  ten  dollars,  and  shall  pay  to  the  party  whose  property  shall 
have  been  injured  or  destroyed,  the  amount  of  damages  sustained 
by  him  by  reason  of  such  destruction  or  injury.  And  the  party  so 
injured,  may,  if  he  find  such  stock  on  his  premises,  retain  them,  or 
a  sufficient  number  thereof,  until  said  damages  and  costs  of  keeping 
be  paid.«*« 

%  2  Id.  Unlawful  to  publish,  deliver  or  distribute  any  advertise- 
ment concerning  a  venereal  disease,  lost  manhood,  etc. — Punish- 
ment therefor. — ^Whosoever  publishes,  delivers  or  distributes  or 
causes  to  be  published,  delivered  or  distributed  in  any  manner  what- 
soever in  the  state  of  West  Virginia,  any  advertisement  concerning 
a  venereal  disease,  lost  manhood,  lost  vitality,  impotency,  sexual 
weakness,  seminal  emissions,  varicocele,  self-abuse  or  excessive 
sexual  indulgence  and  calling  attention  to  a  medicine,  article  or 
preparation  that  may  be  used  therefor,  or  to  a  person  or  persons 
from  whom  or  an  office  or  place  at  which  information,  treatment 
or  advice  relating  to  such  disease,  infirmity,  habit  or  condition  may 
be  obtained,  is  guilty  of  a  misdemeanor  and  upon  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dollars,  nor 
more  than  three  hundred  dollars,  or  imprisonment  in  the  county  jail 
not  to  exceed  six  months,  or  both  in  the  discretion  of  the  court.*®^ 

M^Acts,  1910,  ch.  53,  sec  30.  «8f  Acts,  1919,  ch.  73,  sec.  1.     It  is 

^^ActB,  1919,  ch.  59,  sec.  3.  provided  in  the  second  section  of  this 
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§21e.  Unlawful  to  entice  or  attempt  to  entice  away  a  child 
from  the  custody  of  the  state  board  of  children's  guardians. — 

All  children  surrendered  to  the  care  or  committed  to  the  custody 
of  such  board  shall  be  under  its  supen^ision  and  control  in  the 
manner  herein  provided,  until  they  are  received  into  an  orphan 
asylum  or  children's  home,  or  other  suitable  home  as  hereinafter 
provided,  or  until  otherwise  ordered  by  the  said  circuit,  criminal, 
in'termediate,  common  pleas  or  juvenile  court  in  session  or  judge 
thereof  sitting  in  vacation.  Any  person  who  shall  either  personally 
or  by  agent  entice  or  attempt  to  entice  away  a  child  from  the  custody 
of  such  trustees  or  directors,  or  who  shall  by  threats,  menace  or 
force,  deprive  or  attempt  to  deprive  the  board,  its  officers  or  agents, 
of  the  custody  of  a  child,  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  fined  not  less  than  ten  nor  more  than  one  hundred  dollars 
and  may  at  the  direction  of  the  court  be  imprisoned  in  the  county 
jail  not  less  than  one  nor  more  than  six  months,  and  justices  of  the 
peace  shall  liave  concurrent  jurisdiction  with  the  circuit,  criminal 
and  intermediate  courts,  in  the  trial  of  such  offenses.*^®^ 

§  22.  Justice  no  jurisdiction  to  commit  insane  persons. — When 
the  former  edition  of  this  work  was  published  a  justice  had 
plenary  jurisdiction  in  cases  involving  the  question  of  one's  sanity, 
but  he  now  has  no  such  jurisdiction,  this  having  been  com- 
mitted to  a  commission  of  lunacy  established  in  each  county  of 
the  state.®* 

§23.     Duty  of  justice  as  to  estrays  and  drift  property. — It 

is  the  duly  of  a  justice  under  section  one,  chapter  sixty-one 
of  the  Code,  upon  the  failure  of  the  owner  to  claim  any  estray 
or  drift  property  mentioned  therein,  when  the  notice  therein 
required  has  been  given,  upon  being  informed  of  such  failure, 
to  issue  his  warrant  to  three  freeholders,  requiring  them  under 
oath  to  view  and  appraise  such  estray,  or  boat  or  vessel,  and 
certify  the  result,  with  a  description  of  the  kind,  marks,  brand. 

Act  as  foUowB:    Nothing  in  this  Act  either  the  state  department  of  health 

shall  be  construed  as  to  prevent  legit-  or   the   United   States   public   health 

imate  and  legal   public  notices,  pla-  service. 

cards,  etc.,  issued  under  the  direction  »»^Acts,  1919,  ch.  110,  sec.  7. 

of  the  state  health  department  or  as  ^^Acts,  1915,  ch.  51,  sec.  4,  p.  341. 

to  prevent  sending  out  literature  by 
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Stature,  color  and  age  of  the  animal,  or  kind,  burden  and  build 
of  the  boat  or  vessel.^^ 

§  24.  Duty  of  justice  to  certify  expenses  incident  to  examina- 
tion in  criminal  cases. — "A  justice  before  whom  there  is  any  pro- 
ceeding in  a  criminal  case,  preliminary  to  prosecution  in  a  circuit 
court,  shall  certify  to  the  clerk  of  such  court,  all  the  expenses 
incident  to  such  proceeding,  which  are  payable  out  of  the  treas- 
ury 


»  Tl 


§  25.  Concurrent  jurisdiction  of  a  justice  with  the  circuit 
court  in  civil  cases.— As  already  seen/*  there  are  certain  classes 
of  civil  cases  in  which  a  justice  has  no  jurisdiction;  but  in  all 
other  cases  involving  a  pecuniary  demand  founded  upon  contract 
the  circuit  court  and  a  justice  of  the  peace  have  concurrent 
jurisdiction  where  the  amount  in  controversy  doe§  not  exceed 
three  hundred  dollars,  exclusive  of  interest,  except  that  a  justice 
has  exclusive  jurisdiction  in  such  cases  if  the  amount  does  not 
exceed  fifty  dollars,  exclusive  of  interest.  Therefore,  if  the 
amount  in  controversy  does  not  exceed  fifty  dollars,  exclusive 
of  interest,  the  circuit  court  has  no  jurisdiction,  but  in  all  cases 
where  the  justice  is  given  jurisdiction  in  cases  where  the  amount 
claimed  is  between  any  sum  exceeding  fifty  dollars,  exclusive 
of  interest,  and  not  exceeding  three  hundred  dollars,  exclusive 
of  interest,  the  action  may  be  brought  either  before  a  justice 
or  in  the  circuit  court  at  the  election  of  the  plaintiff. 

§  26.  When  a  justice  has  exclusive  civil  jurisdiction. — In 
cases  in  which  jurisdiction  is  given  to  a  justice,  and  the  amount 
in  controversy,  exclusive  of  interest,  does  not  exceed  fifty  dollars,^* 


7oCk>de,  1899,  eh.  61,  sec.  1,  p. 
638;   1906,  sec.  2749. 

An  estray  is  a  beast  wandering 
about,  or  without  an  owner;  one 
wandering  at  large,  or  lost,  or  whose 
owner  is  unknown.  Walters  v.  Glats, 
29  Ta.  437,  439. 

A  stolen  horse,  left  by  a  thief  tied 
to  a  post  along  a  public  road,  is  not 
an  estray  within  Uie  meaning  of  Hie 
New  Jersey  statute.  Hall  v.  Gilder- 
aleeve,  36  N.  J.  Law,  235,  237. 


Plaintiffs,  when  on  a  county  road» 
left  their  horses  by  the  roadside  and 
went  to  a  restaurant,  and  the  defend- 
ant impounded  the  horses,  claiming 
that  they  were  tied  to  his  fence  and 
had  pulled  a  rail  off.  Held,  That  the 
horses  were  not  estrays.  Alock  v. 
Gerke,  6  Hawaii,  569,  570. 

71  Code,  1899,  ch.  161,  sec  10,  p. 
1027 ;  1906,  sec.  4618. 

72  AntCy  $  18m. 

73  Code,  1899,  ch.  112,  sec.  2,  p. 
813;  1906,  sec.  3620. 
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a  justice  has  exclusive  jurisdiction,  and  a  suit  in  such  case 
can  not  be  brought  in  the  circuit  court/*  but  must  be  brought 
before  a  justice  of  the  peace." 

§  27.  Cases  in  which  %  justice  has  no  criminal  jurisdiction.— 
A  justice  has  no  jurisdiction  in  criminal  cases  in  which  the 
punishment  is  death  or  confinement  in  the  penitentiary.^'  In- 
asmuch as  all  fines,  which  include  every  pecuniary  penalty  or 
forfeiture,^^  must  be  recovered  upon  indictment  or  presentment 
in  the  circuit  court,  or  upon  the  warrant  of  a  justice/®  it  follows 
that  in  every  case  in  which  a  fine  is  imposed  that  is  not  recover- 
able upon  the  warrant  of  a  justice,  that  a  justice  has  no  jurisdic- 
tion of  such  case.  It  is  provided  by  statute  that  where  fine  and 
imprisonment,  or  fine  and  any  punishment  is  imposed  by  law, 
that  the  proceeding  shall  be  by  indictment  or  presentment  in 
the  circuit  court  of  the  county  wherein  the  offense  was  committed, 
unless  otherwise  specially  provided.^^  It,  therefore,  necessarily 
follows  that  a  justice  has  no  jurisdiction  in  criminal  cases,  unless 
it  is  expressly  conferred  upon  him  by  law.®® 

It  is  expressly  provided  by  statute  that  a  justice  shall  have  no 
jurisdiction  to  issue  warrants  for  the  arrest  of  any  person  charged 
with  keeping  a  house  of  ill-fame,  or  for  having  knowingly  leased 
or  let  to  another  a  house  or  other  building  for  the  purpose  of 
being  used  or  kept  as  a  house  of  ill-fame,  or  for  knowingly 
permitting  any  house  owned  or  controlled  by  him,  to  be  used  or 
kept  as  a  house  of  ill-fame,  or  for  living,  boarding  or  loitering  in 
a  house  of  ill-fame;  nor  shall  he  have  jurisdiction  to  apprehend 
or  hold  preliminary  examinations  of  said  person  or  persons  in 
any  city  or  town   having  a  population  of  twenty-five   thousand 


or  more. 


81 


74  This  is  because  the  circuit  court 
has  no  jurisdiction  if  the  amount  in 
controv^ersy  does  not  exceed  fifty  dol- 
lars exclusive  of  interest. 

T'i  This  is  because  a  justice  has  jur- 
isdiction of  any  amount,  however 
small,  up  to  three  hundred  dollars  ex- 
clusive of  interest  and  costs.  Code, 
1899,  ch.  50,  sec.  8;  1906,  sec.  1959. 
See  ante,  §  25. 

7«  This  is  because  the  jurisdiction 
of  a  justice  extends  only  to  such  crim- 
inal cases  as  the  statute  expressly  de- 


clares he  may  try  and  determine, 
while  the  jurisdiction  of  the  circuit 
court  extends  to  all  crimes  and  mis- 
demeanors. 

7T  Code,    1890,    ch.    36,    sec.    1,    p. 
287;  1906,  sec.  1158. 

78  Code,   1899,  ch.  36,  sees.  3,  4,  p. 
287;  1906,  sees.  1160,  1161. 

79  Code,  1899,  ch.  36,  sec.  3,  p.  287; 
1906,  sec.  1160. 

80  See  ante,  §  18a. 

81  Code,  1899,  ch.  140,  sec.  10,  pp. 
972,  973;  1906,  sec.  4361. 
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§  28.  Criminal  cases  wherein  a  justice  and  the  circuit  court 
have  concurrent  jurisdiction. — In  all  cases  where  a  fine  alone  is 
imposed,  in  excess  of  two  dollars,  of  which  a  justice  has  jurisdic- 
tion, the  circuit  court  also  has  jurisdiction.*^  And  also  in  all  other 
cases  of  a  criminal  character,  Unless  jurisdiction  rest  exclusively 
with  a  justice.**  The  only  instance  wherein  the  justice  has  ex- 
clusive jurisdiction  is  that  wherein  imprisonment  is  imposed  by  him 
for  contempt  pursuant  to  section  one  hundred  and  ninety-one  of 
chapter  fifty  of  the  Code.**  The  reason  for  this  is  that  the  circuit 
court  is  vested  by  the  constitution  and  statutes  with  original  juris- 
diction of  all  crimes  and  misdemeanors.*® 

§  29.  Justice  may  take  acknowledgments,  affidavits,  and  depo- 
sitions.— Under  the  constitution  and  statutes  of  the  state,  a  jus- 
tice of  the  peace  has  authority  within  his  county  to  take  acknowl- 
edgments of  deeds  and  Other  •  writings,  administei  oaths,  and 
take  \  affidavits  and  depositions.*" 

§  30.  Jurisdiction  of  justice  limited  to  his  own  county  and 
district. — A  justice  can  not  act  outside  of  his  own  county  in  any 
case,*^  and  it  has  been  decided  that  the  civil  jurisdiction  of  a 
justice  can  not  be  extended,  even  by  legislative  enactment,  beyond 
the  limits  of  the  justice's  county;**  nor  can  he,  as  a  rule,  exer- 
cise judicial  functions  outside  of  his  own  district.*® 

He  may,  however,  issue  a  summons  requiring  the  defendant 
to  appear  before  a  justice  of  another  district  in  the  same  county, 
if  the  suit  be  cognizable  by  the  latter ;  ®^  and  he  may  be  called 
into  another  district  to  exercise  the  powers  of  a  justice,  when 
the  resident  justice  is  under  disability  to  act  in  the  case  before 
him,*^  or  is  prevented  by   sickness  or  absence  from  trying  the 


«2  Code,  1899,  ch.  36,  sec.  4,  p.  2ST; 
1906,  sec.  1161. 

8«Code,  1899,  ch.  112,  sec.  2,  p.  813; 
1906,  sec.  3620;  Idem,  ch.  50,  sec.  220, 
p.  531;  1906,  sec.  2171. 

84  Code,  1899,  ch.  50,  sec.  220,  p. 
531;  1906,  sec.  2171. 

85  Const.,  Art.  8,  sec.  12;  Code,  1899, 
ch.  112,  sec.  2;  1906,  sec.  3620. 

8«  Const.,  Art.  8,  sec.  29;  Code,  1899, 
eh.  73,  sec.  3,  p.  691 ;  1906,  sec.  3076; 
Idem,  ch.  130,  sec.  33,  p.  878;  1906, 
sec.  3950;  Idem,  ch.  50,  sees.  4,  5,  p. 
483;  1906,  sees.  1955,  1956. 


sTCode,  1899,  ch.  50,  sec.  1,  p.  483; 
1906,  sec.  1952;  Stanton-Belmont  Co. 
V.  Case,  47  W.  Va.  779,  35  fi.  E.  Rep. 
851 ;  Johnson  v.  Hunter,  50  W.  Va.  62  ; 
40  S.  E.  Rep.  448. 

88  Bank  v.  Stalnaker,  69  W.  Va.  85, 
71  S.  E.  183. 

89  Stanton-Belmont  Co.  v.  Case^ 
9upra,  Johnson  v.  Hunter,  supra. 

90  Stanton -Belmont  Co.  v.  Case^ 
supra,  Simmons  v.  Thomasson,  supra, 

»^  Stanton -Belmont  Co.  v.  Case,. 
supra,  Simmons  v.  Thomasson,  supra. 
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case.®^  These  are  the  only  instances  in  which  he  may  do  any- 
thing of  a  judicial  character  touching  the  trial  of  an  action 
beyond  the  limits  of  his  own  district®'  But  he  may  send  his 
summons  to  any  part  of  his  county,  requiring  the  defendant  to 
appear  before  him  at  his  own  office  in  the  district  of  his  resi- 
dence.®* So  he  may  take,  as  we  have  already  shown,**^  the  ac- 
knowledgment of  deeds  and  other  writings,  affidavits  and  depo- 
sitions and  administer  oaths,  anywhere  throughout  his  county.** 

§  31.  Jurisidiction  in  civil  cases  of  a  justice  as  to  origin  of 
the  cause  of  action  and  the  residence  of  the  defendant.-:-The 

civil  jurisdiction  of  a  justice  shall  not  extend  to  any  action  unless 
the  cause  of  action  arose  in  his  county,  or  the  defendant,  or  one 
of  the  defendants,  reside  therein,  or  being  a  non-resident  of  the 
state,  is  found,  or  has  property  or  effects,  within  the  county.  •' 

Under  this  statute  a  justice  has  no  jurisdiction  of  a  suit  in 
which  the  cause  of  action  arose  outside  of  his  county,  if  the  de- 
fendants, or  none  of  them,  reside  in  his  county,  nor  if  such  de- 
fendant be  in  his  county  temporarily.  If,  therefore,  a  non-resi- 
dent of  the  county  is  sued  in  a  county  other  than  the  one  in  which 
the  cause  of  action  arose  the  justice  has  no  jurisdiction  of  the 
case.®*  The  Supreme  Court  of  West  Virginia  holds  in  Speidel  v. 
Warder,®®  that  "a  justice  has  jurisdiction  of  an  action  for  money 
against  a  domestic  corporation,  either  in  the  county  of  its  princi- 
pal office,  or  in  the  county  where  the  cause  of  action  arose,  if 
service,  of  process  can  be  made  in  that  county  on  a  director  or 
other  officer  or  agent  of  the  corporation,  whether  the  person 
served  resides  therein  or  not,  and  the  return  of  service  need  not 
show  that  he  resides  therein."  ^ 


82  Simmons  v.  Thomassan,  aupra, 

»8  Stanton-Belmont  Co.  v.  Case, 
eupra. 

»♦  otanton-Belmont  Co.  v.  Case, 
supra,  Teat  v.  Small,  21  Ind.  127. 

96  Ante,  §29. 

06  Stanton-Belmont  Co.  v.  Case, 
supra. 

07  Code,  1809,  ch.  50,  sec.  16,  p.  485; 
1906,  sec.  1967 ;  'Sovereign  Coal  Co.  v. 
Britton,  77  W.  Va.  566,  87  S.  E.  925. 
But  it  is  not  essential  to  the  validity 
of  the  judgment  of  a  justice  that  his 
docket  show  that  the  defendant  was 


a  resident  of  his  county.  Leachman 
&  Dawkins  v.  Young,  94  W.  Va.  652, 
63  S.  E.  362. 

osMelvin  v.  Latdiaw,  2  Colo.  81; 
Hamilton  v.  Milhouse,  46  Iowa  74; 
Sovereign  Coal  Co.  v.  Britton,  aupra. 

»»  56  W.  Va.  602,  49  S.  E.  534. 

1  The  court,  in  the  course  of  its 
opinion  in  the  case  of  Speidel  v.  War- 
der, 56  W.  Va.  602,  49  S.  E.  534,  says: 
"As  to  suits  before  justices,  chapter  50 
of  the  Code  is  the  sole  foundation  and 
guide  to  the  exercise  of  the  jurisdiction 
of  their  courts.    They  are  courts  of  lim- 
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§  32.  What  interest  or  relationship  will  preclude  a  justice 
from  tryihg  a  case. — If  a  justice  be  a  party  to  the  suit,  or  be 
interested  in  the  result  thereof,  otherwise  than  as  a  resident  or 
taxpayer  of  the  district  or  county,  or  be  related  to  either  of  the 
parties,  as  grandfather,  father,  father-in-law,  son,  son-in-law, 
brother,  brother-in-law,  nephew,  uncle  or  first  cousin,  guardian 
or  ward,  or  be  a  material  witness  for  either  party,  he  shall  not 


ited  jurisdiction.  They  have  no  juris- 
diction save  that  given  by  chapter  50. 
In  section  16  we  find  the  answer  to 
the  above  question  as  to  justices' 
courts.  •  •  •  That  section  pro- 
hibits a  civil  suit  in  any  county  not 
in  it  designated.  It  is  that  section 
which  designates  the  county  fpr  a  civil 
action  before  justices.  This  section  cov- 
ers suits  against  a  domestic  corpo- 
ration, because  it  has  a  residence  in 
that  county  in  which  it  keeps  its 
principal  office.  It  can,  therefore,  be 
sued  in  the  county  where  it  has  that 
office,  in  transitory  actions.  'There 
is,  therefore,  no  difficulty  in  holding 
that,  for  the  purposes  of  jurisdiction, 
procedure,  litigation  afTecting  a  cor- 
poration, and  the  taxation  of  its  per- 
sonal property,  it  may  be  taken  to 
reside  where  its  chief  office  is.'  1 
Thomp.  Corp.,  section  689.  I  repeat 
that  section  16  points  out  the  place 
of  suit;  section  34  does  not  give 
place  of  suit,  but  is  designed  only  to 
provide  for  service  of  process.  The 
heading  in  the  Code  above  section 
32,  'Service  of  Process  and  Notices,' 
shows  that  the  design  is  only  to  pro- 
vide for  service  of  process,  not  to  give 
place  of  jurisdiction.  Under  section 
16  suit  may  be  either  in  the  county 
of  the  principal  office  or  of  the  cause 
of  action. 

I  can  not  fiee  how  we  can  disre- 
gard the  provision  in  section  16  that 
a  justice  of  the  county  of  the  cause 
of  action  shall  have  jurisdiction.  A 
corporation  is  surely  included  within 
that  section.  A  natural  person  is, 
and  so  is  a  corporation.  That  sec- 
tion would  give  the  Taylor  county 
justice   jurisdiction,   because   the  ac- 


tion arose  therein.  Having  thus  juris- 
diction in  Taylor  county,  the  next 
requisite  is  the  service  of  process. 
That  is  a  different  thing  from  the 
place  of  jurisdiction.  It  is  true  that 
a  justice's  summons  can  not  go  out 
of  his  couQty  for  service,  but  the 
place  of  service  can  not  be  said  to 
give  jurisdiction,  though  it  m^^t  be 
in  the  same  county.  Section  34  of  the 
Code  as  amended  and  re-enacted  in 
chapter  9,  Acts,  1903,  tells  us  as  to 
service  of  process  from  a  justice's 
court  against  corporations.  •  •  • 
It  is  broad  enough  to  cover  a  suit 
either  in  the  county  wherein  is  the 
principal  office,  or  the  county  in 
which  the  cause  of  action  arose,  be- 
cause it  declares  that  the  process  may 
be  served  in  any  county  where  the 
cause  of  action  arose  by  serving  it 
on  certain  persons,  including  an  agent 
of  the  corporation,  as  in  this  case. 
•  •  •  I  think  that  before  the 
Act  of  1900-  vou  could  serve  on  an 
agent  a  summons  in  an  action  in  the 
county  where  the  cause  of  action 
arose,  if  he  resides  there;  but  under 
the  Act  of  1903  he  can  be  served  in 
that  county  though  not  residing  in 
it." 

In  <Stouf  V.  B.  &  0.  R.  R.,  64  W.  Va., 
502,  63  S.  E.  317,  the  following  is  the 
third  point  of  the  syllabus:  "For  the 
purpose  of  serving  process  in  suits 
against  it  in  this  state,  a  railroad 
corporation  doing  business  here, 
though  chartered  by  another  state  or 
territory,  will  be  treated  as  a  domes- 
tic corporation,  and  the  return  of  the 
officer  need  not  show  that  the  place 
of  service  was  the  place  of  residence 
of  the  person  served." 


/ 
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take  cognizance  thereof,  unless  all  parties  to  the  suit  consent 
thereto  in  writing.  But  vvhen^a  justice  is  under  such  disability, 
any  other  justice  in  the  same  county  may  exercise  jurisdiction 
in  the  case,  if  there  be  no  other  objection.-  The  relationship 
of  the  justice  to  either  of  the  parties  to  the  action  within  the 
specified  degrees  of  -  relationship  set  out  in  the  statute  operates 
to  preclude  him  from  acting  in  the  ca^e  unless  the  parties  con- 
sent in  writing  for  him  to  do  so,  and  if  he  does  act  without  such 
consent  his  proceedings  are  utterly  void.' 

§  33.  Trial  of  action  in  case  of  sickness,  disability  or  absence 
of  justice. — In  case  of  sickness  or  disability  or  absence  of  a  jus- 
tice, another  justice  of  the  same  county  may  attend  in  his  place, 
and  shall  thereupon  become  vested  with  his  authority  for  the  time 
being.  The  attending  justice  shall  in  such  case  make  and  sign 
proper  entries  of  the  proceedings  in  the  docket  of  the  absent 
justice.*  If  a  justice  be  under  any  disability  to  act  in  a  case 
before  him,  any  other  justice  in  the  same  county  not  disqualified 
under  the  provisions  of  section  fourteen  of  chapter  50  of  the 
Code,  may  exercise  the  powers  of  a  justice  in  such  case.** 

§  34.  Territorial  jurisdiction  of  justice  in  criminal  cases. — 
The  territorial  jurisdiction  of  a  justice  in  criminal  cases  is 
limited  to  the  offenses  hereinbefore  enumerated  committed  with- 
in his  county,  or  on  any  river  or  creek  adjoining  thereto.' 
While  his  jurisdiction  embraces  offenses  committed  within  the 
limits  here  stated,  the  right  to  take  cognizance  of  the  case  for 
the  purpose  of  examination  or  trial  is  restricted  to  his  own 
magisterial  district  as  already  hereinbefore  stated.^ 

§  35.  Jurisdiction  in  cases  of  contempt. — The  statute  pro- 
vides that  a  justice  may  punish  for  contempt  any  person  guilty 
of  the  following  acts,*and  in  no  other  case: 

First.  Contemptuous  or  insolent  behavior  towards  such  jus- 
tice while  engaged  in  the  trial  of  a  case  or  in  any  other  judicial 
proceeding. 

2  Code,  1899,  ch.  50,  sec.  14,  pp.     R  Code,  1906,  sec.  1954. 

484,  485;  1906,  sec.  1965.  ^  Code,  1899,  ch.  50,  sec.  219,  p.  530; 

3  Schoomaker  v.  Clearwater,  41   1906,  sec.  2170. 
Barb.  (X.  Y.)  200.  t  Ante,  sec.  30. 

*  Code,  1899,  ch.  50,  sec.  15,  p.  485, 
and  sec.  3,  p.  483;  1906,  sec.  19G6. 
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Second.  Any  breach  of  the  peace,  willful  disturbance,  or  in- 
decent Qonduct  in  the  presence  of  such  justice  while  so  engaged, 
or  so  near  as  to  obstruct  or  interrupt  his  proceedings. 

Third.  Violence  or  threats  of  violence  to  such  justice,  or 
any  officer,  juror,  witness,  or  party  going  to,  attending,  or  re- 
turning from  any  judicial  proceeding  before  such  justice,  in  re- 
spect to  anything  done  or  to  be  done  in  the  course  of  such  pro- 
ceeding. 

Fourth.  Misbehavior  of  any  officer  in  his  official  character 
in  respect  to  any  action  or  judicial  proceeding  had  or  pending 
before  such  justice,  or  any  process,  judgment,  order  or  notice 
therein. 

Fifth.  Disobedience  or  resistance  by  an  officer,  juror,  wit- 
ness, party,,  or  other  person  to  any  lawful  process,  judgment, 
or  order  of  such  justice." 


§  36.  Amount  claimed  in  the  summons  test  of  jurisdiction. — 
Before  any  hearing  on  the  merits  of  the  case,  on  the  question 
of  the  jurisdiction  of  the  justice  with  reference  to  the  amount  in 
controversy,  like  the  writ  in  courts  of  record,  the  summons  must 
be  looked  to  in  order  to  determine  the  amount  of  the  plaintiff's 
claim.®  But  if  the  sum  demanded  in  the  summons.be  within  the 
jurisdiction  of  the  justice,  and  it  appears  during  the  trial  that  the 
claim  of  the  plaintiff  is  an  entire  sum  and  that  the  plaintiff  has 
reduced  it  by  feigned  credits  or  otherwise,,  the  action  will  be  dis- 
missed as  coram  non  judice,  as  the  justice  in  such  a  case  has  no 
jurisdiction.^®  But  the  plaintiff  at  any  time  before  the  verdict  of 
the  jury  or  finding  by  the  justice  may  withdraw  any  item  of  his 
demand,  and  thus  reduce  the  recovery  so  as  to  be  within  the 
jurisdiction,  and  thus  prevent  the  dismissal  of  his  suit.^^    If  the 


9  Code,  1809,  ch.  50,  sec.  190,  p. 
521;    1906,  sec.  2141. 

•  Todd  V.  Gates,  20  W.  Va.  464; 
Richmond  y.  Henderson,  48  W.  Va. 
389,  37  S.  £.  Rep.  653. 

"Where  a  sommons  of  a  justice  in 
a  civil  action  for  the  recovery  of 
money  for  the  hreach  of  a  contract 
demands  judgment  for  three  hundred 
dollars,  though  the  plaintiff  files  two 
bills  of  particulars  on  different  causes 
of  action,  aggregating  more  than 
three    hundred    dollars,    this    is  not 


cause  for  dismissing  the  action  be- 
fore trial,  for  want  of  jurisdiction." 
Richmond  v.  Henderson,  supra. 

10  Todd  V.  Gates,  supra. 

11  Kyle  V.  Railroad  Co.,  49  W.  Va. 
296,  38  S.  E.  489.  In  Mitchell  v. 
Davis,  73  W.  Va.  352,  80  S.  E.  491, 
the  court  in  its  opinion  said: 

''This  action  was  brought  on  6th 
April,  1911,  to  recover  the  price 
claimed  for  logs  delivered  in  De- 
cember, 1910,  and  in  January  and 
February,    1911.     Plaintiffs   had  de- 
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action  be  for  a  wrong,  the  amount  claimed  in  the  summons,  and 
not  the  damages  shown  by  the  evidence,  must  detesmine  the 
question  of  jurisdiction." 

§  36a.  Joinder  of  causes  of  action — Must  sue  for  whole 
amount  due. — "When  the  plaintiff  has  several  demands  against 
the  same  defendant  founded  on  contract,  express  or  implied,  he 
must  bring  his  action  for  the  wfeole  amount  due  and  payable  at 
the  time  such  action  is  brought,  whether  the  demands  be  such  as 
might  have  been  heretofore  joined  in  the  same  action  or  not.  If 
he  bring  his  action  for  part  only,  the  judgment  in  the  suit, 
whether  for  or  against  him,  sihall  bar  him  from  recovering  the  re- 
mainder. But  if  he  have  judgment,  or  an  action  pending  for  any^ 
demand,  he  may  sue  for  another  demand  afterward  acquired  p^ 
becoming  due  and  payable,  without  joining  both  demands  in  the 
same  suit,  and  the  judgment  in  one  suit  shall  not  bar  the  other. 
And  any  demand  against  two  or  more  persons  shall  not  be  joined 
in  the  same  action  with  one  against  part  of  said  persons  only; 
nor  a  demand  against  a  person  in  his  own  right  with  one  against 
him  in  a  representative  capacity."  " 

Nor  is  a  person  having  several  demands  on  contract  required 
to  include  in  one  suit  demands  not  due  at  the  date  the  suit  is 
brought.^* 

livered  139,  191  feet  in  those  months,  in  favor  of  a  party,  either  by  the  ver- 
The  action  was  brought  in  a  justice's  diet  of  a  jury  or  award  of  arbitrators, 
court  and,  after  judgment  by  the  jus-  or  upon  a  hearing  before  the  justice, 
tice,  appealed  to  the  circuit  court.  exceeding  the  sum  for  which  a  justice 
Summons  was  issued  for  $300,  and  is  authorized  t©  give  judgment,  such 
plaintiffs'  account  filed  showed  a  bal-  party  may  release  the  excess  and  take 
ance  due  them  of  $3'18.70.  It  is  •  judgment  for  the  residue."  Code, 
argued  that  this  fact  shows  that  the  1913,  ch.  50,  sec.  13,  serial  sec.  2567. 
amount  was  beyond  the  jurisdiction  12  Stewart  v.  Baltimore  &  Ohio  R. 
of  a  justice.  Defendants .  moved  to  Co.,  33  W.  Va.  88,  10  S.  E.  Rep.  26. 
dismiss  the  action  on  this  ground,  and  is  Code,  1013,  ch.  50,  sec.  48,  serial 
the  court  overruled  the  motion.  This  sec.  2602.  This  statute  does  not  apply 
was  not  error.  In  civil  actions,  the  where  the  aggregate  amount  of  plain- 
amount  demanded  by  the  summons  tiflf's  several  demands  exceeds  the 
determines  the  justice's  jurisdiction,  jurisdiction  of  a  justice.  It  only  ap- 
Moore  v.  Harper,  42  W.  Va.  39 ;  Todd  plies  where,  after  the  consolidation  of 
V.  Gates,  20  W.  Va.  464.  Plaintiffs  all  such  demands,  the  whole  amount 
had  a  right  to  release  a  part  of  their  is  cognizable  by  a  justice.  McDowell 
claim,  which  they  did,  in  order  to  County  Bank  v.  Wood,  60  W.'  Va.  617, 
bring  it  within  the  jurisdiction  of  a  55  S.  E.  753.  See  Flat  Top  Grocery 
justice.  Richmond  v.  Henderson.  48  Co.  v.  McClaugherty,  46  W.  Va.  423, 
W.  Va.  389.  33  S.  E.  252. 

And    it    is    expressly    provided    by  1*  Adams    v.    International    Supply 

statute  that  "when  a  balance  is  found  Co.,  61  VV.  Va.  401,  56  S.  E.  607. 
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§  37.  Plaintiff  can  not  split  up  his  claim  so  as  to  bring  his 
case  within  the  jurisdiction  of  a  justice. — Where  a  party  has  a 
claim  for  a  specific  amount  which  exceeds  the  jurisdiction  of  a 
justice,  whether  founded  upon  contract  or  tort,  he  can  not  divide 
up  such  claim  so  as  to  reduce  it  to  the  jurisdiction  of  a  justice, 
and  then  bring  consecutive  or  separate  suits  before  the  justice 
upon  such  claim  as  thus  divided.^*  In  cases  of  unHquidated 
damages,  a  party  may  reduce  his  claim  so  as  to  bring  it  within 
the  jurisdiction  of  a  justice  for  the  purpose  of  maintaining  but 
one  action  thereon,"  but  not  so  as  to  bring  two  or  more  suits 
thereon.^'  And  so,  too,  one  having  a  claim  founded  on  contract 
for  more  than  three  hundred  dollars  may,  to  get  jurisdiction 
before  a  justice,  release  part  of  it,  and  recover  a  less  sum  in 
one  action.**  So  a  party  may  waive  part  of  his  demand,  and 
sue  before  a  justice  for  the  balance,  if  the  justice  would  have 
jurisdiction  of  the  whole,  though  the  effect  is  to  cut  off  the 
right  to  aif^ppeal.  By  suing  for  part,  he  releases  the  balance.** 
It  has  been  decided  that  "the  holder  of  several  promissory  nego- 
tiable notes,  constituting  separate  demands,  may  maintain  sep- 
arate actions  before  a  justice  of  the  peace  upon  such  notes  where 
the  amount  of  each  note  does  not  exceed  the  jurisdiction  of  a  jus- 
tice and  where,  if  consolidated,  the  aggregate  amount  thereof 
would  exceed  such  jurisdiction.'*  ^'^  It  is  further  held  that  section 
48,  chapter  50  of  the  Code,  1906,  providing  that  where  a  plaintiff 
has  several  demands  against  the  same  defendant  arising  oMt  o'' 


15  Hale  V.  Town  of  Weston,  40  W. 
Va.  313,  21  S.  E.  Rep.  742;  Bodley  v. 
Archibald,  33  W.  Va.  229,  10  S.  E. 
Rep.  392;  Willard  v.  Sperry,  16 
Johns.  (N.  Y.)  121,  6  Law  ed.  80; 
Pilcher  v.  Ligon,  91  Ky.  228,  15  S. 
W.  Rep.  513;  Grayson  v.  Williams, 
1  Miss.  298,  12  Am.  Dec.  568;  Mc- 
Phail  V.  Johnson,  109  X.  C.  571,  13 
S.  E.  Rep.  799. 

**Where  a  claim  for  an  amount  ex- 
ceeding the  limit  of  a  justice's  juris- 
diction, due  to  two  or  more  persons 
jointly,  upon  a  single  contract,  is  by 
the  creditors,  without  the  consent  of 
the  debtor,  divided  and  apportioned 
among  the  creditors  so  that  the 
amount  assigned  to  each  is  within 
the  jurisdiction  of  a  justice,  and  one 


or  more  of  the  creditors  sue  on  1.  > 
portion  before  a  justice,  and  obtains 
judgment  thereon  prohibition  will 
lie,  after  judgment  and  before  satis- 
faction, to  prevent  the  justice  and  the 
creditor  from  enforcing  such  judg- 
ment." Bodley  v.  Archibald,  supra. 
See  James  v.  Stokes,  77  Va.  225. 

16  Wells  V.  Michigan  Mut.  Life  Ins. 
Co.,  41  W.  Va.  131,  23  S.  E.  Rep.  527. 

17  Wells  V.  Michigan  Mutual  Life 
Ins.  Co.,  supra. 

18  Richmond  v.  Henderson,  48  W. 
Va.  389,  37  S.  E.  Rep.  653. 

i»Ward  V.  Evans,  49  W.  Va.  184, 
38  S.  E.  Rep.  524. 

20  McDowell  County  Bank  v.  Wood, 
60  W.  Va.  617,  55  S.  E.  753. 
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contract,  express  or  implied,  he  must  bring  his  action  for  the 
whole  amount  due  and  payable,  does  not  apply,  where  the  aggre- 
gate amount  thereof  would  exceed  the  jurisdiction  of  a  justice. 
It  only  applies  where,  after  the  consolidation  of  all  such  de- 
mands, the  whole  amount  is  cognizable  by  a  justice.^* 

§  37a.  Void  judgment — Effect  of — ^Jurisdiction  essential  to 
valid  judgment. — When  a  justice  has  not  jurisdiction  of  the 
defendant  and  subject-matter  of  the  action,  any  judgment  ren- 
dered therein  is  void,  and  "no  rights  are  acquired  or  divested  by 
it.  It  neither  binds  nor  bars  anyone,  and  all  proceedings  founded 
on  it  are  worthless.""  The  conclusion  necessarily  follows  that 
to  authorize  a  justice  to  hear  and  decide  a  case  he  must  have 
jurisdiction  of  the  defendant  and  also  the  subject-matter  upon 
which  the  action  is  founded. 

§  37b.  Two  justices  acting  together  in  same  case  does  not 
oust  jurisdiction. — Our  supreme  court  in  Griffin  v.  Haught," 
passing  on  th£  question  whether  a  judgment  rendered  by  two 
justices  sitting  in  the  same  case  is  void,  and  holding  it  not  to  be 
void  for  that  reason,  in  the  course  of  its  opinion  said:  "There  is 
no  statute  providing  that  two  justices  may  sit  together  in  the 
same  case,  nor  is  there  any  prohibiting  it.  At  most,  it  could  be 
nothing  more  than  an  irregularity,  which,  unless  taken  advantage 
of  at  the  time  by  motion  or  objection,  must  be  held  to  be  waived." 

21  McDowell  County  Bank  v.  Wood,  Coke  Co.,  58  W.  Va.  276,  281,  282, 
supra.  "  52  S.  E.  182.    See  post,  §  531a. 

22  Roberts  v.  Hickory  Camp  Coal  &  2345  W.  Va.  460,  31  S.  E.  957. 
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JURISDICTION  AND  POWERS  OP  JUSTICES  OP  THi: 

PEACE— CONTINUED. 

S  38.  Civil  actions  of  which  a  justice  has  jurisdiction  classified. 

39.  Subject  of  recovery  in  the  different  forms  of  action  at  common  law  and 
under  the  statute,  and  recoverable  in  a  civil  action  before  a  jus- 
tice— ^A  civil  action  for  money  due  on  conti'act. 
(a)  The  action  of  debt — ^A  civil  action  for  money  due  on  contract. 

(1)  General  rule. 

(2)  Judgments  and  decrees. 

(3)  Penalties  and  forfeitures. 

(4)  Contracts  under  seal. 

(h)  The  action  of  assumpsit — ^A  civil  action  for  money  due  on  contract. 

(1)  General  rule. 

(2)  The  nature  of  the  action  of  assumpsit. 

(3)  Bonds  and  notes. 

(4)  Illustrations  of  the  use  of  assumpsit. 

(c)  The  action  of  covenant — A  civil  action  for  money  due  on  contract. 

(1)  General  rule. 

(2)  Debt  payable  in  installments. 

(3)  Breach  of  warranty  in  deeds. 

(d)  The  action  of  detinue — A  civil  action  to  recover  possession  of  per- 

sonal property. 

(1)  General  rule. 

(2)  The  interest  of  plaintiff  in  the  property  sued  for  auihorizin;j; 
him  to  bring  an  action  to  recover  possession  of  personal  property. 

(3)  Holder  of  legal  title. 

(4)  Recovery  of  property  covered  by  mortgage  or  deed  of  trust. 

(5)  Illustrations. 

(6)  Possession   of    the    defendant   authorizing    the   maintenance   of 
the  action. 

(7)  Demand  before  action  not  necessary. 

(e)  The  action  of  trover — ^A  civil  action  for  the  recovery  of  dr^mages 

for  a  wrong. 

(1)  General  rule. 

(2)  Test  determining  the  right  to  bring  the  action. 

(3)  Title  or  interest  of  plaintiff  to  maintain  the  action. 

(4)  Demand,  when  not  necessary  to  maintain  the  action. 
<6)   Characteristic  difference  between  trover  and  detinue. 
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(f)  The  action  of  trespass — A  civil  action  to  recover  damages  for  a 

wrong. 

(1)  General  rule. 

(2)  The   title  or   interest  of  a   party   necessary  to   maintain  this 
action. 

(3)  Illustrations. 

(g)  The  action  of  trespass  on  the  case — A  civil  action  to  recover  dam 

ages  for  a  wrong. 

( 1 )  General  rule. 

(2)  Scope  of  trespass  on  the  case  under  the  statute. 

40.  Observation    and    illustrations  as   to  the  jurisdiction  of   a  justice. 

§  38.  Civil  actions  of  which  a  justice  has  jurisdiction  classi- 
fied.— As  we  have  already  seen,**  a  justice  has  jurisdiction  of 
all  civil  actions  where  the  amount  in  controversy,  exclusive  of 
interest  and  costs,  does  not  exceed  three  hundred  dollars,  with 
the  exceptions  hereinbefore  mentioned.^  This  includes  all  ac- 
tions for  the  recovery  of  money  when  such  recovery  is  author- 
ized by  common  law  or  statutory  enactment.*  It  necessarily 
follows  that  he  has  no  jurisdiction  of  any  caus^  of  action  un- 
known to  the  common  law,  and  not  authorized  by  statute.* 
While  the  common  law  forms  of  actions,  in  so  far  as  justices' 
trials  are  concerned,  are  entirely  abolished  by  statute,*^  the  vari- 
ous matters  for  which  suit  may  be  brought  at  common  law,  or 
under  the  statute,  may  be  sued  for  in  a  justice's  court  in  the 
form  of  a  civil  action.  The  different  forms  of  actions  at  common 
law  for  the  recovery  of  money,  damages  or  personal  property 
in  specie,  are  debt,  assumpsit,  covenant,  detinue,  replevin,  trover, 
trespass  vi  et  armis  and  trespass  on  the  case.*  Everything 
recoverable  at  common  law  or  under  the  statute  in  any  of  these 
actions  may  be  recovered,  to  the  amount  of  three  hundred  dol- 
lars, exclusive  of  interest  and  costs,  before  a  justice  in  a  civil 
action,  except  in  those  specific  instances  wherein  jurisdiction  is 
not  givenjo  a  justice.*^     To  understand  then-,  just  what  a  party 

^  Ante  J  sec.  2   (a).  The    language    of    the   statute    is: 

*An*e,  sec.  7,  (a),  (b).  "The   forms   of    action   now   existing 

■Norfolk  &  W.  Ry.  Co.  v.  Pinnacle  shall   not   apply   to   justices'   courts, 

Coal   Co.,  44  W.  Va.,  574,  30  S.  E.  and  there  shall  hereafter  be  but  one 

Rep.  196.  form  of  action  in  said  courts,  which 

*  Norfolk  &  W.  Ry.  Co.  v.  Pinnacle  shall  be  denominated  a  civil  action." 
Coal  Co.,  supra.       "  Code,  ch.  50,  sec.  49;  1906,  sec.  2000. 

•  Code,  1899,  ch.  50,  sec.  49,  p.  491 ;  •  Martin  on  Civil  Procedure,  sec.  9. 
1906,  sec.  2000;   0*Conner  v.  Dils,  43  7  ^nfe,  sec.  18a  (a). 

W.  Va.  54,  26  S.  E.  Rep.  364. 
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may  sue  for  by  means  of  a  civil  action  in  a  justice's  court  under 
our  statute,  it  is  necessary  to  know  in  a  general  way,  and  to 
some  extent  in  detail,  the  matter  for  which  these  different  ac- 
tions may  be  maintained  at  common  law  and  under  our  statute. 
This  will  now  be  considered. 

%  39.  Subjects  of  recovery  in  the  difFerent  forms  of  action  at 
common  law  and  under  the  statute,  and  recoverable  in  a  civil 
action  before  a  justice. — A  civil  action  for  money  due  on  con- 
tract.— (a)  The  action  of  debt — Money  due  on  contract. — (1) 
General  Rule. — This  form  of  action,  which  is  an  action  in  a 
justice's  court  for  money  due  on  contract,  may  be  brought  for 
the  recovery  of  a  sum  certain,  or  one  reducible  to  a  certainty, 
without  regard  to  the  manner  in  which  the  obligation  has  been 
incurred  or  how  it  is  evidenced.* 

(2)  Judgments  and  decrees. — As  a  civil  action  before  a  justice 
it  lies  upon  all  judgments  and  decrees,  whether  rendered  by  a 
state  or  federal  court,"  or  in  the  state  in  which  the  suit  is 
brought,^ ^  or  in  another  state.  ^^  Such  action  may  be  maintained 
on  the  judgment  of  a  justice  of  the  peace.'^ 


*Diliingham  v.  Skein,  Fed.  Cas. 
No.  3,  912a;  Lee  v.  Gardiner,  26 
Misis.  521 ;  Rh^iie  v.  Wacaser,  63  N. 
C.  36;  Kirk  v.  Hartman,  69  Pa.  St. 
97;  Russell  v.  Louisville  &  X.  R.  Co., 
93  Va.  326,  25  S.  E.  Rep.  99 ;  Hale  v. 
Hall,  2  Brev.  (S.  C.)  316;  Turpin 
V.  Sledd,  23  Gratt.  (Va.)  238; 
Butcher  v.  Carlile,  12  Gratt.  (Va) 
620;  Minniek  v.  Williams,  77  Va. 
758;  Somerville  v.  Grim,  17  W.  Va. 
803. 

For  a  liistorv  of  the  action  of  debt, 
see  Martin  on  Civ.  Pfoc,  sees.  40,  4L 

•  Williams  v.  Preston,  3  J.  J. 
Marsh.  600,  20  Am.  Dec.  179;  Pen- 
nington V.  Gibson,  16  How.  (U.  S.) 
66,  14  Law  Ed.  847 ;  Davidson  v.  Ne- 
baker,  21  Ind.  334,  83  Am.  Dec.  350; 
Thrall  v.  Waller,  13  Vt.  231,  37  Am. 
Dec.  592;  Howard  v.  Howard,  15 
Mass.  196;  Meighen  v.  Williams,  50 
W.  Va.  65,  40  S.  E.  Rep.  332. 

*•  Davidson  v.  Nebaker,  21  Ind. 
334,    83    Am.    Dec.     350;     Stuart    y. 


Hurt,  88  Va.  343,  13  S.  E.  Rep,  438; 
Thrall  v.  Waller,  supra;  Copeland  v. 
Todd,  30  S.  C.  419,  9  S.  E.  Riip.  341; 
Bruce  v.  Cloutman,  45  X.  H.  37,  84 
Am.  Dec.  111. 

"Bartlett  v.  Knight,  1  Mass,  401, 
2  Am.  Dec.  36;  Hall  v.  Williams,  6 
Pick.  (Mass.)  232,  17  Am.  Dec.  356; 
Merchants  Ins.  Co.  v.  DeWolf,  33  Pa. 
St.  4fi,  75  Am.  Dec.  577;  Faber  v. 
llovey,  117  Mass.  108;  Thrall  v.  Wal- 
ler, supra. 

If  a  decree  for  alimony  has  the  ef- 
fect of  a  judgment  in  the  State 
where  rendered,  an  action  at  law  (a 
civil  action  before  a  justice)  may  be 
maintained  upon  it  in  another  State. 
Kunze  v.  Kunze,  94  Wis.  54,  68  N. 
W.  Rep.  391,  59  Am.  St.  Rep.  867; 
Dow  v.  Blake,  148  111.  76,  39  Am.  St. 
Rep.  156.  Hence  a  civil  action  for 
money  due  on  contract  may  be 
brought  thereon  in  a  justice's  court. 

^'PMeld  V.  Sims,  96  Ala.  540,  11 
South  Rep.  763. 
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(3)  Penalties  and  forfeitures. — Debt,  which  is  a  civil  action 
is  an  appropriate  remedy  for  the  recovery  of  a  penalty  or  for- 
feiture when  a  person  is  entitled  to  sue  therefor,  unless  the  law 
providing  the  penalty  prescribes  some  other  action,"  and  when, 
within  the  jurisdiction  of  a  justice,  penalties  and  forfeitures 
are  recoverable  before  him  in  a  civil  action. 

(4)  Contracts  under  seal. — A  civil  action  may  also  be  main- 
tained for  the  recovery  of  a  sum  certain  evidenced  by  contract 
under  seal;**  as,  for  illustration,  upon  a  penal  bond,"  or  a  note 
under  seal." 

(5)  Contracts  not  under  seal. — It  is  also  maintainable  upon 
all  contracts  not  under  seal  for  a  determinate  sum,*^  as  for 
money  due  on  account  stated,*®  or  upon  an  open  account  for 
goods  sold  and  delivered,"  or  upon  a  promissory  note,*®  or  bill 
of  exchange,**  for  money  due  for  labor  performed,**  upbn  an 
award,*'  and  a  policy  of  insurance."  So  a  justice  has  jurisdiction 
upon  a  demand  against  the  county  court.** 

(b)  The  action  of  assumpsit — ^A  civil  action  for  money  due 
on  contract. — (1)  General  rule. — At  common  law  the  action  of 
assumpsit,  in  a  justice's  court  being  simply  a  civil  action  for 
money  due  on  contract,  lies  for  the  recovery  of  damages  for  a  breach 


« 16  Enc.  PI.  &  Pr.  238,  and  caseB 
cited;  Russell  v.  Louisville  &  N.  R. 
Co.,  93  Va.  326,  25  S.  E.  Rep.  99; 
Hodges  V.  Railroad  Co.  105  N.  C.  170, 
10  S.  E.  Rep.  917;  Maple  v.  John,  42 
W.  Va.  30,  24  S.  E.  Rep.  606. 

'^Nash  y.  Nash,  16  111.  79;  Seland 
V.  Barry,  69  111.  348;  Massey  v. 
Chance,  7  Blackf.  (Ind.)  160;  Newby 
V.  Forsyth,  3  Gratt.  (Va.)  308;  Som- 
erville  v.  Grim,  17  W.  Va.  803. 

»*  Riggs  V.  Parsons,  29  W.  Va.  522, 
2  S.  E.  Rep.  81;  Reynolds  v.  Hurst, 
18  W.  Va.  648;  State  v.  Phares,  24 
W.  Va.  65.    See  antCy  sec.  2  (d). 

"Somerville  v.  Grim,  17  W.  Va. 
803. 

"Eib  V.  Prindall,  5  Leigh,  109, 
110;  Somerville  v.  Grim,  17  W.  Va. 
at  p.  800;  Jenkins  v.  Richardsofl,  29 
Ky.  441,  22  Am.  Dec.  82. 


^  Idem,  Contra,  Wilson  v.  Turner, 
4  Mo.  274. 

'•Dillingham  v.  Skein,  Fed.  Cas. 
No.  3,  912a;  Collins  v.  Johnson,  Fed. 
Case  No.  3,015a. 

"Bentley  v.  Dickson,  1  Ark.  165; 
Seely  v.  Myres,  2  N.  J.  Law.  364; 
Gardner  v.  Clark,  5  N.  C.  283. 

**Dunlap.  V.  Buckingham,  16  III. 
109. 

«McVicker  v.  Beedy,  31  Me.  314, 
50  Am.  Dec.  666;  Norris  v.  School 
District  No.  1,  12  Me.  293,  28  Am. 
Dec.  182;  Smith  v.  Congr^.  Meeting- 
house, 8  Pick.   178. 

"Day  V.  Hooper,  51  Me.  178. 

"Peoples  Insurance  v.  Spenoe,  53 
Pa.  St.  353,  91  Am.  Dec.  217;  Metro* 
poll  tan  Life  Ins.  Co.  v.  Drach,  101 
Pa.  St.  278. 

"  County  Court  v.  Holt,  53  W.  Va., 
532,  44  S.  E.  Rep.  887. 
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of  contract  not  under  seal  nor  of  record.**  That  is,  a  simple  con- 
tract, whether  written  or  verbal,  express  or  implied.*'  The  scope 
of  this  action,  as  enlarged  by  statute,  authorizes  its  maintenance 
to  recover  damages  for  the  breach  of  any  contract,  whether  sealed 
or  unsealed.** 

(2)  The  nature  of  the  action  of  assumpsit. — ^This  action  is  of 
an  equitable  character,  and  under  it  a  party  may  recover,  in  all 
cases,  in  a  civil  action  before  a  justice,  mbney  which  in  equity 
and  good  conscience  ought  to  be  paid  or  refunded  to  him.*® 

(3)  Bonds  and  notes. — It  will  lie  upon  promissory  notes  and 
bonds,*®  and  upon  all  negotiable  instruments.*^ 

(4)  Illustrations  of  the  use  of  assumpsit — Only  a  civil  action 
before  a  justice.*;— It  may  be*  brought  to  recover  damages  for 
breach  of  warranty;**  by  a  sheriff  who  has  paid  off  an  execution 
in  his  hands  against  the  execution  debtor;**  by  one  who  has 
paid  money  by  compulsion  of  law  or  to  relieve  himself  from 
liability  or  to  save  himself  from  damage,  which  the  party  sued 
ought  to  have  paid;**  by  one  who  has  performed  labor  of  any 
sort  for  another  under  contract  express  or  implied  ;*°  by  one 
who  has  paid  money,  rendered  services  or  delivered  goods  in 
execution  of  an  oral  contract  not  enforceable  against  the  other 


"State  V.  Harmon,  16  W.  Va.  116. 

"  State  V.  Harmon,  8upra;  2  Tuck- 
er'a  Com.  136  Eppes  v.  Cole,  4  Hen. 
&  M.   (Va.)    161. 

"Acts  W.  Va.  1901,  ch.  17,  p.  68; 
Code,   1906,   sec.  3465. 

"Jackson  v.  Hough,  38  W.  Va. 
236,  18  S.  E.  Rep.  675;  Thompson  v. 
Thompson,  5  W.  Va.  190;  Vamer  v. 
Core,  20  W.  Va.  at  p.  479;  Chapman 
v*  Shepherd,  24  Gratt  (Va.)  377; 
Hughes  V.  Frum,  41  W.  Va.  446,  23 
S.  E.  Rep.  604;  Rohinson  v.  Weltz, 
40  W.  Va.  385,  22  S.  E.  Rep.  73. 

The  action  of  aafumpHi,  "Action 
for  money  had  and  received  is  equi- 
table in  its  nature,  and  lies  gener- 
ally whenever  a  bill  in  equity  would 
lie."  Culbreath  v.  Culbreath,  50  Am. 
Dec.  375;  McCree  v.  Purmort,  30  Am. 
Dec.  103. 

Action  of  assumpsit  for  money  had 
and  received  is  "equitable  action,  and 
plaintiff,  in  support  of  it,  can  resort 


to  and  prove  all  equitable  circum- 
stances incident  to  his  case."  Ken- 
nedy V.  Baltimore  Insurance  Co.,  6 
Am.  Dec.   499. 

»  Smoot  V.  McGraw,  48  W.  Va.  144, 
35  S.  E.  Rep.  914. 

•*  Bank  v.  Manufacturing  Co.,  48  W. 
Va.  406,  37  S.  E.  Rep.  641;  Brown  v. 
Town  of  Point  Pleasant,  36  W.  Va. 
290,  15  S.  E.  Rep.  209;  Lindley  v. 
Bright,  17  W.  Va.  779. 

■"Houston  V.  McNeer,  40  W.  Va. 
365.  22  S.  E.  Rep.  80;  Robinson  v. 
Weltz,  40  W.  Va.  385,  22  S.  E.  Rep. 
73. 

"  Hall  V.  Taylor,  18  W.  Va.  544. 

••2  Greenl.  Ev.  (16th  ed.),  sec. 
114;  Nutter  v.  Sydenstricker,  11  W. 
Va.  535;  Mowatt  v.  Wright,  19  Am. 
Dec.  508. 

"Johnson  v.  Town  of  Alderson,  33 
W.  Va.  473,  10  S.  E.  Rep.  815;  Jack- 
son V.  Hough,  38  W.  Va.  236,  18  S. 
£.  Rep.  575. 


§39 


Hogg's  treatise  and  forms. 


130 


to  recover  back  the  money  or  the  value  of  the  services  or  goods.^® 
It  may  be  maintained  for  the  use  and  occupation  of  real  estate;  ^" 
for  the  recovery  of  attorneys'  fees ;  '*  for  the  recovery  back  of  pur- 
chase money  paid  on  a  sale  of  land  under  a  contract  in  which 
the  conditions  have  failed,  or  which  has  been  rescinded,  or  with 
which  the  vendor  refuses  to  comply ;  '*  for  the  value  of  personal 
property  wrongfully  taken  from  the  owner  ;*°  to  recover  back 
money  obtained  by  mispresentation,  fraud  or  deceit/^  or  paid 
under  a  mistake  or  ignorance  of  fact ;  *^  for  the  recovery  of 
money  agreed  to  be  paid  by  way  of  compromise  of  a  disputed 
claim  where  there  is  some  foundation  for  such  claim ; "  by  an 
assignee  against  an  assignor  of  a  promissory  note,  the  maker 
being  insolvent ;  **  to  recover  commissions  due  for  sale  of  pro- 
perty ;  **^  to  recover  damages  foi*  defective  machinery  already 
paid  for,  which  fails  to  do  the  work  it  was  warranted  to  do 
and  on  account  of  which  it  was  returned  to  the  vendor ;  *®  to 
recover  a  debt  paid  with  counterfeit  bills,  whether  the  creditor 
knew  them  to  be  counterfeit  or  not,  and  without  returning  the 
bills  before  action  brought*^ 

(c)  The  action  of  covenant — A  civil  action  for  money  due  on 
contract. — (1)  General  rule. — The  action  of  covenant,  which  in 
a  justice's  court  is  also  but  a  civil  action  for  money  due  on 
contract,  may  be  maintained  for  the  recovery  of  damages  for  the 
breach  of  all  contracts  under  seal.*®  It  can  be  brought  distinctly 
as  such  in  the  circuit  court  on  no  contract  unless  it  be  under 


"Kimmins  v.  Oldham,  27  W.  Va. 
258. 

"  Goshorn  v.  Steward,  15  W.  Va. 
667. 

«  Peck  V.  Morling,  22  W.  Va.  708 ; 
Polsley  V.  Anderson,  7  W.  Va.  202. 

•Bier  v.  Smith,  25  W.  Va.  830. 
See  also  Johnson  v.  Jennings,  60  Am. 
Dec.  323. 

^•Maloney  v.  Barr,  27  W.  Va.  381. 

"  Catts  V.  Phalen,  2  How.  ( U.  S. ) 
376,  11  Law  Ed.  306;  Burten  T. 
Driggs,  20  Wall.  (U.  S.)  125;  22 
Law  Ed.  299;  Robinson  v.  Weltz,  40 
W.  Va.  385,  22  S.  E.  Rep.  73;  Garber 
V.  Armen trout,  32  Gratt.  (Va.)  235; 
Bliss  V.  Thompson,  4  Mass.  448;  2 
Rob.  Pr.   (new)   434. 


"Mayor  of  Richmond  v.  Judah,  5 
Leigh  (Va.)  305;  Haigh  v.  United 
States  Building  Land  &  Loan  Asso- 
ciation, 19  W.  Va.  792. 

^•DaviBson  v.  Ford,  23  W.  Va.  617. 

«  Walker  v.  Henry,  36  W.  Va.  100, 
14  S.  E.  Rep.  440. 

*•  Jackson  v.  Hough,  38  W.  Va. 
236,  18  S.  E.  Rep.  575. 

*•  Wolfe  V.  Spence,  39  W.  Va.,  491; 
20   S.   E.   Rep.   610. 

"  Watson  V.  Cresap,  36  Am.  Dec. 
572. 

*•  Finley  v.  Simpson,  53  Am.  Dec. 
252;  Vicary  v.  Moore,  2  Watts  (Pa.) 
451;  27  Am.  Dec.  328;  McLaughlin 
V.  Hutchins,  3  Ark.  207;  Stickney  v. 
Stickney,   21   N.   H.   61. 
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seal/®  and  if  such  contract  has  been  modified  by  parol  covenant 
cannot  be  maintained  upon  it,^**  though  a  civil  action  in  a  jus- 
tice's court  may  be  maintained  in  such  a  case. 

(2)  Debt  payable  in  installments. — It  may  be  brought  on  an 
agreement  to  pay  money  in  installments,  for  the  recovery  of 
each  installment  as  it  falls  due.*** 

(3)  Breach  of  warranty  in  deeds. — It  may  be  maintained  to 
recover  damages  for  a  breach  of  warranty  contained  in  a  deed, 
by  parties  to  such  deed  or  their  privies.*^ 

(d)  The  action  of  detinue — ^A  civil  action  to  recover  pos- 
session of  personal  property. — (1)  General  rule. — In  this  stale 
the  action  of  replevin  has  been  abolished  by  statute,^^  so  that 
detinue,  which  before  a  justice  is  but  a  chnl  action  to  recover 
possession  of  personal  property,  is  the  only  action  that  can  be 
brought  here  for  the  recovery  of  a  specific  personal  chattel, 
except  in  those  instances  in  which  a  party  can  obtain  possession  by 
replevying  the  ^ame.*** 

(2)  The  interest  of  plaintiff  in  the  property  sued  for  author- 
izing him  to  bring  an  action  to  recover  possession  of  personal 
property. — In  order  to  entitle  a  party  to  bring  an  action  for  the 
recovery  of  specific  personal  chattels,  he  must  have,  at  the  time 
the  suit  is  brought,  a  general  or  special  property  in  what  he 
seeks  to  recover,  or  some  unqualified  right  of  present  possession 
thereto>= 


^Vicary  v.  Moore,  supra;  Forten- 
biirg  V.  Tunstkll,  5  Ark.  263. 

*Vicary  v.  Moore,  supra;  Ray- 
mond V.  Fisher,  6  Mo.  28;  Sherwin 
V.  Rutland  &  B.  R.  Co.,  24  Vt.  347. 
But  jBce  Horner  v.  Ebersole,  83  Va. 
765;   3   S.  E.  Rep.  438. 

"Adams  v.  Essex,  1  Bibb  (Ky.) 
149;    4    Am.   Dec.   623. 

"Barford  v.  Stucky,  2  Brod.  &  B. 
333;  Berkley  v.  Hardy,  5  Barn.  &, 
C.  355;  Southampton  v.  Brown,  6 
Bam.  &  C.  718;  Ross  v.  Milne,  12 
Leigh  (Va.)  204;  Jones  v.  Thomas, 
21  Gratt.  (Va.)  96;  Johnson  v.  Mc* 
Clung,   26   W.   Va.   659. 

At  common  law,  where  the  an- 
cestor  made    a    covenant    <.'f    j?pneral 


warranty  expressly  binding  "his 
heirs,"  the  heir  might  be  sued  for  a 
breach  of  such  covenant;  but  the 
judgment  could  only  be  sitisfied  out 
of  the  lands  descended  to  him.  Rex. 
V.  Creel,  22  W.  Va.  373.  Under  our 
law.  Code  Ch.  86,  a  suit  cannot  be 
maintained  at  law  against  the  heirs 
upon  such  covenant  of  general  war- 
ranty  but  only   in   equity.     Idem. 

"Code,  Ch.  103,  sec.  4;  1906,  sec. 
3487. 

"Hogg's  PI.  &  F.  (2d  Ed.)  45. 
For  a  consideration  of  the  nature 
of  the  action  of  detinue,  see  Hogo^'s 
PI.  &  F.    (2d  Ed.)   46. 

"Robinson  v.  Woodford,  37  W.  Va. 
377;  16  S.  E.  Rep.  602;  6  Enc.  PI.  & 
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(3)  Holder  of  legal  title.— The  holder  of  the  legal  title  to 
property  may  recover  possession  of  it  in  a  civil  action,  although 
he  may  never  have  been  in  the  actual  prior  possession  of  it.*' 
Bare  possession  is  sufficient  to  authorize  the  maintenance  of 
this  action  as  against  a  wrong  doer/^ 

(4)  Recovery  of  property  covered  by  mortgage  or  deed  of 
trust. — ^The  action  may  be  brought  by  a  mortgagee  or  trustee 
to  recover  possession  of  property  covered  by  the  mortgage  or 
deed  of  trust,  after  the  day  upon  which  the  debt  is  payable." 

(5)  Illustrations^ — Thus  the  action  may  be  maintained  for 
a  deed,  note  or  any  other  muniment  of  title  or  document  of 
debt ;°"  for  the  recovery  of  the  property  of  a  third  person 
wrongfully  seized  by  an  officer  under  judicial  process ;'®  by  a 
bailee  for  the  thing  bailed ;  ®^  and  this  action  may  be  brought  to 
recover    property    fraudulently    obtained    from    the    owner ;  '^    to 


Pr.  645,  and  authorities  cited;  Seals 
V.  Edmondson,  73  Ala.  295;  40  Am. 
Rep.  51;  Melton  v.  McDonald,  2  Mo. 
45;  22  Am.  Dec.  437;  Grand  Island 
Banking  Co.  v.  First  Nat.  Bank,  34 
Neb.  93;  51  N.  W.  Rep.  596;  Free- 
man V.  Speegle,  83  Ala.  191;  3  South. 
Rep.  620;  Owings  v.  Frier,  9  Ky.'268; 

12  Am.  Dec.  393. 

"Robinson  v.  Peterson,  40  III.  App. 
132;  McDowell  v.  Hall,  5  Ky.;  2 
Bibb.  610;  Reese  v.  Harris,  27  Ala. 
301;  Jackson  v.  Rutherford,  73  Ala. 
155. 

"Phillips  V.  McOrew,  13  Ala.  265; 
Huddleston  v.  Huey,  73  Ala.  215. 

"Mervins  v.  White,  50  Ala.  388; 
Spaulding  v.   Scanland,  43   Ky.   365. 

•Leevis  v.  Hoover,  24  Ky.  500;  19 
Am.  Dec.  120. 

The  maker  of  a  note  cannot  main- 
tain detinue  for  a  note  after  he  has 
paid  it,  as  it  then  has  no  value. 
Todd  V.  Crookshank,  3  Johns.  (N. 
Y.)   432,  Law.  Ed. 

"Owings  V.  Frier,  9  Ky.  268;  12 
Am.  Dec.  393. 

•*  Bayles  v.  Townes,  9  Leisjh,  158. 

"Blake  v.  Blackley,  109  N.  C.  257; 

13  S.  E.  Rep.  786;  26  Am.  St.  Rep. 


666;  People  v.  Healy,  128  III.  9; 
20  N.  E.  Rep.  692)  15  Am.  St.  Rep. 
90;  Sleeper  v.  Davis,  64  N.  H.  59; 
6  Atl.  Rep.  201;  10  Am.  St.  Rep. 
377. 

"Where  one  induces  another  to 
part  with  his  property  by  a  promise 
to  pay  cash  for  it  on  the  same  day, 
showing  a  check  to  inspire  confi- 
dence in  his  promise,  when  he 
does  not  intend  at  the  time  of 
making  such  representation,  to  pay 
for  the  property  in  money  at  any 
time,  but  intends,  after  thus  getting 
possession,  to  credit  its  value  on  a 
claim  held  by  him  against  the  owner 
or  one  of  the  owners,  the  sale  is 
fraudulent  and  voidable  at  the  elec- 
tion of  such  owner,  who  may  main- 
tain detinue,  and  recover  the  speci- 
fic property,  or  if  it  cannot  be  found, 
he  may  maintain  trover  for  its 
wrongful  conversion,  consimimated 
by  a  refusal  to  surrender  it  on  de- 
mand."    Blake  v.  Blackley,  supra, 

"A  creditor  cannot,  by  practicing 
fraud,  acquire  title  to  the  property 
of  his  debtor,  even  with  the  purpose 
of  crediting  its  value  on  a  just  debt." 
Idem, 
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recover 


property  sold  under  a  void  execution;**  and  property 
lost  at  gaming.** 

(6)  Possession  of  the  defendant  authorizing  the  niaintenance 
of  the  action. — In  order  to  sustain  an  action  for  the  possession 
of  personal  property  it  is  not  necessary  that  the  property  be 
in  the  possession  ot  the  defendant  at  the  time  of  the  commence- 
ment of  the  action.  It  is  sufficient  if  he  had  possession  at  any 
time  prior  to  the  institution  of  the  suit.*" 

(7)  Demand  before  action  not  necessary. — In  order  to  main- 
tain the  action,  a  previous  demand  for  the  property  sued  for  is 
not  necessary.    The  bringing  of  the  suit  is  a  sufficient  demand.** 

(e)  The  action  of' trover — A  civil  action  for  the  recovery  of 
damages  for  a  wrong. — (1)  General  rule. — The  action  may  be 
maintained  for  the  recovery  of  damages  for  the  wrongful  con- 
version of  personal  chattels  by  another  to  his  own  use.*^ 


"Hamilton  t.  Shrewsbury,  4  Rand. 
427. 

**  Morgan  ▼.  Lewis,  46  Ky.  243. 

"Haley  y.  Rowan,  5  Yerger 
(Tenn.)  301,  26  Am.  Dec.  268; 
Hogg's  PI.  &  Forms  (2d  Ed.)  46, 
f  61  and  note  3;  Hall  v.  Amos,  21 
Ky.  89,  17  Am.  Dec.  42.  In  Helman 
▼.  Withers,  3  Ind.  App.  632,  30  N. 
£•  Rep.  5,  the  court  in  its  opinion 
says:  ''Detinue,  at  common  law, 
would  lie  against  him  who  once  had, 
but  afterwards  improperly  parted 
•with,  the  possession  of  a  chattel.  1 
Chit.  PI.,  p.  123;  Jones  v.  Dowie, 
9  Mees  k  W.  19;  Ellis  ▼.  Lersner, 
48  Barb.  539;  Nichols  v.  Michael,- 23 
K.  Y.  264-268;  Dunham  v.  Railroad 
Co.,  42»  N.  Y.  643;  Harris  v.  Hill- 
man,  26  Ala.  380;  Lightfoot  v.  Jor- 
dan, 63  Ala.  224;  Harkey  v.  Tillman, 
40  Ark.  551-665.  It  is  our  opinion 
also,  now  that  replevin,  under  our 
Statutes,  embraces  detinue,  as  it  was 
at  common  law,  that  a  party  in  pos- 
session of  goods  without  right,  can- 
not avoid  the  action  of  replevin  by 
wrongfully  transferring  the  posses- 
sion to  another,  even  though  the 
transfer  be  made  before  the  com« 
mencement  of  the  suit.  He  cannot 
protect  himself  by  showing  that  he 
has  wrongfully  transferred  the  prop- 
ertv  to  another.     In  this  view  we  are 


well  supported  by  authority.  Nich- 
ols V.  Michael,  supra;  Latimer  v. 
Wheeler,  3  Abb.  Dec.  35;  Bullis  v. 
Montgomery,  50  N.  Y.  352;  Manning 
v.  Keenan,  73  N.  Y.  45;  Drake  v. 
Wakefield,  11  How.  Pr.  106;  Ross 
V.  Cassidy,  27  How.  Pr.  416;  Brock- 
way  V.  Bumap,  16  Barb.  309;  Ward 
V.  Woodbum,  27  Barb.  346;  Ellis  v. 
Lersner,  supra;  Barnett  v.  Selling,  9 
Hun.  236;  Sayward  v.  Warren,  27 
Me.  453-457;  Freeman  v.  Scurlock, 
27  Ala.  407;  Washington  v.  Love, 
34  Ark.  93;  Harkey  v.  Tillman,  su- 
pra; Lightfoot  V.  Jordan,  supra; 
Schmidt  v.  Bender,  39  Kan.  437,  18 
Pac.  Rep.  491;  Gildas  v.  Crosby,  61 
Mich.  413,  28  N.  W.  Rep.  153;  Briggs 
V.  McEwen,  77  Iowa  303,  42  N.  W. 
Rep.  303;  Gassner  v.  Marquardt,  76 
Wis.  579,  46  N.  W.  Rep.  674;  Wells, 
Rep.  S  145;  Cobbey,  Rep.  S  435.  The 
case  of  Latimer  v.  Wheeler,  supra, 
is  quoted  from  with  approval  in  Lou- 
thain  v.  Fitzer,  78  Ind.  499.  See  also 
Wilson  V.  Rybolt,  17  Ind.  391 ;  Hoke 
V.  Applegate,  92  Ind.  570." 

••Vaughan  v.  Wood,  6  Ala.  304; 
O'Niel  V.  Henderson,  16  Ark.  235,  60 
Am.  Dec.  668;  Easley  v.  Easley,  57 
Ky.  86. 

"21  Enc.  PI.  &  Prac.  1012;  Martin 
Civ.  Pro.  §  97. 
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(2)     Test  determining  the  right  to  bring  the  action. — The 

gist  of  this  action,  or  the  criterion  by  which  to  determine  when 
it  may  be  maintained,  is  the  conversion  of  the  property  by  the 
defendant.*^  A  conversion  within  the  contemplation  of  the  law 
as  applying  in  cases  of  this  sort,  consists  in  the  appropriation  of 
the  property  to  the  defendant's  use  and  beneficial  enjoyment,"* 
or  in  its  destruction/®  or  in  exercising  dominion  over  it  to  the 
exclusion  and  in  disregard  of  plaintiff's  right,  right  of  posses- 
sion,^* or  in  withholding  the  possession  under  a  claim  of  title 


« Davis  V.  Hurt,  114  Ala.  146,  21 
So.  Rep.  468.  In  Boiling  v.  Kirby, 
90  Ala.  215,  7  South  Rep.  914,  24 
Am.  St.  Rep.  at  p.  793,  the  court,  in 
the  course  of  its  opinion,  says:  "Con- 
version which  will  sustain  trover 
must  be  a  destruction  of  the  plain- 
tiff's property,  or  some  unlawful  in- 
terference with  his  use,  enjoyment, 
or  dominion  over  it;  an  appropria- 
tion of  it  by  the  defendant  for  his 
own  use,  or  to  the  use  of  a  third 
person,  in  disregard  or  defiance  of 
the  owner's  right;  or  withholding 
of  possession  under  a  claim  of  title 
inconsistent  with  the  title  of  the 
owner."  Glaze  v.  McMillan,  7  Port. 
279;  Gray  v.  Crocheron,  8  Port.  191; 
Freeman  v.  Scurlock,  27  Ala.  407; 
Conner  v.  Allen,  33  Ala.  515;  Thweat 
V.  Stamps,  67  Ala.  96;  Central  R. 
R.,  etc.,  Co.  V.  Lampley,  76  Ala.  357, 
368,  52  Am.  Rep.  334;  Tinker  v. 
Morrill,  39  Vt.  477,  94  Am.  Dec.  345; 
Burroughs  v.  Bayne,  5  Hurl.  &  N. 
296;  Fauldes  v.  Willoughby,  8  Mees. 
&  W.  639;  2  Greenl.  Ev.,  sec.  642. 
It  is  immaterial  whether  the  conver- 
sion or  appropriation  be  for  the  bene- 
fit of  the  defendant  or  of  a  third  per- 
son. "The  true  inquiry  is.  Does  the 
defendant  exercise  a  dominion  over 
the  property  in  exclusion  or  defiance 
of  the  plaintiff's  right?  If  he  does, 
that  18,  in  law,  a  conversion,  be  it 
for  his  own  or  another  person's  use." 
Cooley  on  Torts,  448;  Liptrot  v. 
Holmes,  1  Ga.  381-391.  See  further 
as  to  conversion  the  monographic 
note  to  Boiling  v.  Kirby,  24  Am.  St. 
Rep.,  at  pp.  796-818.      . 


*  Haines  v.  Cochran,  26  W.  Va. 
719;  Harker  v.  Dement,  9  Gill.  7,  52 
Am.  Dec.  670. 

'•*  Davis  V.  Hurt,  114  Ala.  146,  21 
South  Rep.  468;  Atchison  T.  &  S.  F. 
R.  Co.  V.  Tanner,  19  Colo.  559,  36 
Pac.  Rep.  541. 

"Reid  V.  Colcock,  1  Nott  &  McC. 
592,  9  Am.  Dec.  729;  Bristol  v.  Burt,. 
7  Johns,  254,  5  Am.  Dec.  264;  Allen 
V.  Crary,  10  Wend.  349,  25  Am.  Dee* 
566;  Arnold  v.  Kelly,  4  W.  Va.  642, 
"Conversion  is  any  wrongful  exer- 
cise or  assumption  of  authority,  per« 
sonally  or  by  procurement,  over  an- 
other's goods,  depriving  him  of  their 
possession."  Hale  v.  Ames,  15  Am. 
Dec.    150. 

''Any  distinct  act  of  dominion 
wrongfully  exerted  over  one's  prop- 
erty in  denial  of  his  right,  or  incon- 
sistent with  it  is  a  conversion."  Coo- 
ley on  Torts  448.  Mr.  Abbott  de- 
tines  it  to  be  "a  wrong,  consisting  in 
dealing  with  the  property  of  another 
as  if  it  were  one's  ow^n,  without 
right."  Abbott's  Law  Diet.  "Con- 
version." Mr.  Bigelow's  definition  Is 
very  similar  to  that  given  by  Judge 
Cooley.  He  says,  in  his  learned  and 
instructive  note  to  Donald  v.  Suck- 
ling, Bigelow's  Lea.  Cas.  on  Torts, 
428:  "It  mav  be  laid  down,  as  a 
general  principle  that  the  assertion 
of  a  title  to,  or  an  act  of  dominion 
over,  personal  property,  inconsistent 
with   the   right  of  the  owner,   is   a 


/ 


conversion. 


M 
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or  right  adverse  to  that  of  the  true  owner  or  claimant,^^  or  in 
a  refusal  to  deliver  it  to  the  owner  upon  his  demand/^ 


■=Maxv  U  V.  Harrison,  8  Ga.  61, 
52  Am.  Dec.  386;  Dowd  v.  Wads- 
worth,  2  Dev.  L.  130,  18  Am.  Dec. 
567 ;  Fowler  v.  Stuart,  1  MeCord 
r>{)4;  Reid  v.  Colcock,  1  Nott  &  M. 
o92,  9  Am.  Dec.  729;  Bristol  v.  Burt, 
7  Johns.  254,  5  Am.  Dec.  2«4;  Rey- 
nolds V.  Schule,  5  Cow.  323. 

"One  icho  is  in  possession  of  an- 
oiker's  property  is  bound  to  surren- 
der it  upon  demand;  but  if  he  does 
not  know  the  owner,  claims  no  prop- 
erty in  himself,  and  is  willing  to  give 
it  up>  upon  being  exonerated,  he  is 
not  guilty  of  a  conversion."  Dowd 
V.   Wadsworth,  svpra. 

"  Haines  v.  Cochran,  supra. 

In  illustration  of  the  doctrine  of 
the  text  we  take  the  following  from 
the  note  to  Hale  v.  Ames,  15  Am. 
Dec.,  at  p.  153:  "Conversion  of  a 
chattel  may  happen  in  various  ways; 
as  by  selling  it  without  authority; 
for  the  right  of  selling  is  one  of  the 
chief  attributes  of  ownership;  Clark 
V.  Whitaljer.  19  Conn.  319;  Harris 
V.  Saunders,  reported  in  a  note  to 
Jaggers  v.  Estes,  2  Strobh.  Eq.  370; 
Webber  v.  Davis,  44  Me.  147;  Gilman 
V.  Hill,  36  X.  H.  311.  Thus  where 
a  sheriff  sells  propertj'  wrongfully; 
Cooper  v.  Chitty,  1  Burr.  20;  Tom- 
kins  v.  Halle,  3  Wend.  406;  Granger 
V.  Hill,  4  Bing.  X.  C.  221.  So  if  he 
sells  more  than  is  required,  it  is  a 
conversion  as  to  the  excess;  Stead 
V.  Gascoigne,  8  Taun.  527 ;  Batche- 
lor  V.  Vyse,  4  Moore  &  S.  552;  Al- 
dred  v.  Constable,  6  Q.  B.  (Ad.  &, 
El.  N.  S.)  370.  So  where  a  tax  col- 
lector makes  an  unauthorized  sale; 
Pickering  v.  Coleman,  12  X.  H.  148; 
Thompson  v.  Currier,  24  Id.  237.  So 
where  a  mortgagor  sells  in  exclusion 
of  the  morts^agee's  ria;ht;  White  v. 
Phelps,  12  X.  H.  382.  So  where  a 
mere  bailee  sells  the  thing  bailed; 
Buckmaster  v.  Mower,  21  Vt.  404; 
Crocker  v.  Gullifer,  44  Me.  491 ;  and 
see   cases    cited    in    the    note    to    Da 


ToUenere  v.  Fuller,  12  Am.  Dee.  621, 
622.  So  generally,  where  one  hav- 
ing only  a  limited  interest  in  goods 
makes  an  absolute  sale  of  them;  Cof- 
fey v.  Wilkerson,  1  Met.  (Ky.)  K)l; 
Whipple  V.  Gilpatrick,  19  Me.  427; 
Burbank  v.  Crooker,  7  Gray  158; 
but  see  Donald  v.  Suckling,  L.  R.  1 
Q.  B.  585;  S.  C,  Bigelow's  Lea.  Cas. 

on  Torts,  394;  and  Mr.  Bigelows  note 
thereto.  And  where  the  property  is 
thus  wrongfully  sold,  the  purchaser 
will  also  be  held  guilty  of  conver- 
sion if  he  refuses  to  return  it  on  de« 
mand  of  the  owner,  or  if  he  sells 
again;  Hyde  v.  Xoble,  13  X.  H.  494; 
Clark  V.  Rideout,  39  Id.  238;  Clark 
V.  Wilson,  103  Mas-s.  219;  Carter  v. 
Kingman,  —  Id.  517;  Williams  v. 
Merle,  11  Wend.  80;  Everett  v.  Salt- 
us,  15  Id.  474;  Saltus  v.  Everett,  20 
Id.  267;  McCombie  v.  Davis,  6  East. 
540.  So  it  has  been  held  a  conver- 
sion to  sell  part  of  a  chattel,  or  of 
a  mass  of  chattels,  under  such  cir- 
cumstances as  to  imply  an  assertioi^ 
of  a  right  to  dispose  of  all ;  Gentry 
V.  Madden,  3  Ark.  127;  Bowen  v. 
Fenner,  40  Barb.  383.  So  a  misuser 
of  a  bailed  chattel  has  frequently 
been  held  to  be  a  conversion;  Hall  v. 
Corcoran,  107  Mass.  251;  Fisher  v. 
Kyle,  27  Mich.  454;  Horsely  v. 
Branch,  1  Humph.  199;  but  see  on 
this  subject  the  note  to  De  ToUe- 
nere V.  Fuller,  12  Am.  Dec.  621." 

"A  common  carrier  who,  having  re- 
ceived goods  to  be  carried  to  a  desig- 
nated place,  transports  them  to  an- 
other place,  to  prevent  their  coming 
to  the  possession  of  the  consignee, 
and  deprive  him  of  their  use  and  dis- 
position,  is   liable   for   conversion   of 

•the  goods."  B.  &  O.  R.  Co.  v.  O'Don- 
nell,  49  Ohio  St.  489,  32  X.  E.  Rep. 
476,  34  Am.  St.  Rep.  579,  21  L.  R. 
A.   117. 

Personal  property  which  may  be 
converted  so  as  io  maintain  'Z   cinil 
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(3)     Title  or  interest  of  plaintiff  to  maintain  the  action. — To 
maintain   this   action    the   plaintiff   must   liave   an   absolute   or 


action  to  recover  damages  for  its  con- 
version, 

"Every    species    of    personal    prop- 
erty  which   is   subject  to  ownership, 
and    over    wliich    another    than    the 
owner  can  exercise  dominion  or  con- 
trol   in    defiance    of    or    inconsistent 
with  the  owner's  rights,  may,  when 
such   dominion   or   control    is   so   ex- 
ercised,   be    regarded    as    converted; 
Spalding  v.  Preston,  21  Vt.  9,  50  Am. 
Dec.  68.     Hence  an  action  of  trover 
may  be  sustained  for  the  conversion 
of   money   or   bank    bills;    Moody   v. 
.Keener,     7     Port.     218;     promissory 
notes  and  other  evidence  of  indebted* 
ness;    Lowremore   v.    Berry,    19   Ala. 
130;  34  Am.  Dec.  188;  Day  v.  Whit- 
ney, 1   Pick.  503;   Davis  v.  Funk,  39 
Pa.  St.  243;   80  Am.  Dec.  519;   Gris- 
wold  v.  Judd,  1  Root,  221 ;  Comparet 
V.   Burr,   5    Blackf.   419;    Brickhoiise 
V.  Brickhouse,  11  Ired.  404;  Otisfield 
V.   Mayberry,   63   Me.    197,   Stone   v. 
Clough,  41   N.  H.  290;   Penniman  v. 
Winner,   54   Md.    127;    contracts   for 
ihe  sale  of  land  and  other  property; 
Hazewell  v.  Coursen,  45  N.  Y.  Sup. 
Ct.   22;    certificates   of   the   stock    of 
corporations;    Kingman  v.  Pierce,   17 
Mass.   247;    Payne  v.  Elliot,  54  Cal. 
339;  35  Am.  Rep.  80;   Neiler  v.  Kel- 
ly,  69   Pa.   St.   403:    Budd   v.   R.   R. 
Co.,   12   Or.   271;    53   Am.   Rep.   355; 
Daggett    v.    Davis,    53    "*Iich.    35,   51 
Am.    Rep.    91;    opies    of    accounts; 
Fullam    V.    Cummings,    16    Vt.    697-, 
0*Donoghue   v.    Corby,    22    Mo.    394; 
writs  of  execution;  Keeler  v.  Fassett, 
21    Vt.    539,    52    Am.    Dec.    71;    and 
fixtures,     which     either     from     their 
character,  mode  or  annexation  or  the 
agreement  of  the  parties,  remain  per- 
sonal  property;    Smith   v.   Benson,    1^ 
Hill      176;     Osgood     v.     Howard,     6* 
Greenl.   452,   20  Am.   Dec.   322;   Har- 
•ris  V.  Powers,  57  Ala.   139;   Dame  v. 
Dame,    38   N.   H.   429:    75   Am.   Dec. 
195;    Korbe    v.    Barf  our,    130    Mass. 
255;   Powers  v.  Harris.  68  Ala.  409; 


Russell  V.  Richards,   11  Me.  371;   26 
Am.   Dec.   632;    Hillbome   v.   Brown, 
12   Me.    162;    Brown   v.   Wallis,    115 
Mass.   156;   Crippen  v.  Morrison,   13 
Mich.   23;    but  it  is  said   that  such 
an  action  is  not  sustainable  for  the 
conversion  of  judgments  or  other  rec- 
ords;   Piatt   V.   Potts,    11    Ired.   266; 
53  Am.  Dec.  412;  Cobb  v.  Cornegay, 
6   Ired.  358;   46  Am.  Dec.  497.     The 
fact  that  the  property  alleged  to  have 
been  converted   has   no   value  except 
to   its  owner  will  not  defeat  an  ac- 
tion   for    its    conversion;     Pierce    v. 
Gilson,  9  Vt.  216;  Piatt  v.  Potts,  11 
Ired.  266;   63  Am.  Dec.  412;   Lowre- 
more V.  Berry,  19  Ala.  130;   64  Am. 
Dec.    188.      Where    &   bond,    note    or 
other  evidence  of  indebtedness  is,  af- 
ter its  payment,   seized,  detained  or 
transferred    by    a    person    having  no 
right  SD  to  do,  when  it  is  no  longer 
capable  of  being  asserted  as  a  cause 
of  action,  some  of  the  cases  have  re- 
garded it  as  so  extinguished  by  the 
payment  as  no  longer  to  be  the  sub- 
ject of  conversion;  Besherer  v.  Swish- 
er, 3  N.  J.  L.   748;   Todd  v.  Crook- 
shanks,  3  Johns.  432;   Lowremore  v. 
Berry,    19    Ala.    130;    54    Am.    Dec. 
188;'  Piatt   v.    Potts,    11    Ired.    266; 
53    Am.    Dec.    412.      While   in   other 
cases,  any  wrongful  disposition  of  a 
paid  note  or  bond  has  been  adjudged 
to     amount     to     its     conversion     as 
against  the  maker,  who  by  such  pay- 
ment becomes  entitled   to   its  posses- 
sion; Stone  v.  Clough,  41  N.  H.  290; 
Otisfield    V.    Mayberry,    63    Me.    197; 
Neal  v.  Hanson,  60  Me.  84;   Buck  v. 
Kent,   3   Vt.   99;    21    Am.   Dec.   576; 
Spencer  v.  Dearth,  43  Vt.   98.     If  a 
note  is  founded  upon  illegal  consid- 
erations, the  payee  cannot  sustain  an 
action  for  its  conversion;   Morrill  v. 
Goodenow,  66  Me.  178;  nor  can  such 
action  be  maintained  in  any  instance 
when    the    thini;    converted    is    such 
that    it   was    unlawful    and   criminal 
for  the  plaintiff  to  have  it  in  his  pos- 
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Special  property  in  the  thing  converted,  and  the  right  of  possession 
at  the  time  of  the  conversion.^* 

(4)     Demand,  when  not  necessary  to  maintain  the  action. — 

When  there  has  been  an  actual  conversion  of  the  property,  a 
demand  for  it  and  a  refusal  to  surrender  it  to  the  claimant  is 
not  essential  to  the  maintenance  of  the  action.^'  If  the  property 
has  come  into  the  possession  of  the  defendant  under  a  voidable 


sessioii,  as  where  it  is  a  counterfeit 
coin,  or  an  implement  designed  to  aid 
in  the  making  of  such  coin;  Spald- 
ing y.  Preston,  21  Vt.  9;  50  Am.  Dec. 
68."  See  24  Am.  St.  Rep.,  pp.  818, 
819. 

'♦Danley  ▼.  Rector,  10  Ark.  211, 
60  Am.  Dee.  242,  and  note  248;  Da- 
vidson y.  Waldron,  31  III.  120,  83 
Am.  Dec.  206;  Turley  y.  Tucker,  6 
Mo.  683,  35  Am.  Dec.  449;  Baxter 
y.  Bush.  29  Vt.  465;  70  Am.  Dee. 
429  and  note,  432. 

'Trover  is  founded  on  the  right  of 
property  exclusiyely,  and  therefore 
the  plaintiff  can  not  recover  if  de- 
fendant prove  property  in  another 
when  the  conversion  took  place." 
Hostler  v.  Skull,  1  Am.  Dec.  583. 

When  possession  is  sufficient  to 
maintain  trover,  'Tosseasion  be- 
ing prima  facie  evidence  of  title, 
will  be  sufficient  to  entitle  one  to 
maintain  the  action  against  the 
wrongdoer,^  or  against  one  who  can 
show  no  better  evidence  of  title. 
There  is  an  agreement  of  the  decis- 
ions on  this  point;  Ingersoll  v.  Em- 
erson, I.  Carter  76;  Cook  v.  Patter- 
son, 35  Ala.  102;  O'Brien  v.  Hilbum, 
22  Tex.  616;  Carter  v.  Bennett,  4 
Fla.  283;  Rogers  y.  Arnold,  12  Wend. 
30;  Bartlett  v.  Hoyt,  9  Foster  317; 
Magee  v.  Scott,  9  Cush.  148;  Harker 
v.  Dement,  9  Gill.  7 ;  Brown  v.  Ware, 
25  Me.  411;  Linscott  v.  Trask,  35  Id. 
150;  Gilson  v.  Wood,  20  III.  37;  Bur- 
rows v.  Stoddard,  3  Conn.  160.  In 
the  latest  case  in  Massachusetts,  Har- 
.rington  v.  King,  121  Mass.  269;  Colt, 
J.,  holds:  "It  is  a  leading  principle 
that  bare  possession  constitutes  suffi- 


cient title  to  enable  the  party  enjoy- 
ing it  to  obtain  a  legal  remedy 
against  a  wrong-doer;  and,  accord- 
iBgly>  it  is  held  that  a  bailee  with- 
out interest  has  a  title  arising  sim- 
ply from  his  possession  sufficient  to 
maintain  trover  against  one  who 
wrongfully  invades  that  possession: 
Shaw  v.  Kaler,  106  Mass.  448; 
Burke  v.  Savage,  13  Allen,  408;  Wil- 
braham  y.  Snow,  2  Saund.  47  a.,  47 
d;  Story  on  Bailm.  Sec.  133;  Ar- 
mory y.  Delamirie,  1  Str.  505;  Har- 
ris v.  Smith,  3  15.  A  R.  20."  "To 
give  a  right  of  action  founded  on 
mere  possession,  th»t  possession  must 
be  a  rightful  one;  one  wrong-doer 
can  have  no  right  against  another: 
Turley  y.  Tucker,  6  Mo.  583;  Hard- 
ley  y.  Gross,  3  Best  &  S.  546;  Merry 
man  v.  Willoock,  9  Bing.  382;  Buck- 
y.  Green,  7  M.  &  W.  623;  Ransom  v. 
State,  22  Conn.  153;  People  v.  An- 
derson, 14  Johns.  294." 

^Newsum  v.  Newsum,  1  Leigh, 
(Va.)  86,  19  Am.  Dec.  739;  Jewett 
V.  Patridge,  12  Me.  243,  28  Am.  Dee. 
^"^3, 'Houston  V.  Dyche,  33  Am.  Dee. 
130;  Harker  v.  Dement,  9  Gill.  (Md.) 
7,  52  Am.  Dec.  670;  Baker  v.  Lot- 
rop,  155  Mass.  376,  29  N.  K.  Rep. 
643. 

**Purchaser  from  a  vendee  in  a  con- 
ditional contract  of  sale,  before  the 
performance  of  the  condition,  ia 
guilty  of  conversion  when  he  treats 
and  claims  the  property  as  his  own, 
and  states  that  the  owner  must  look 
to  the  original  vendee  for  payment. 
Trover  may  therefore  be  maintained 
against  him  in  the  absence  of  any 
demand  for  possession."  Houston  v. 
Dyche,  supra. 


§39 


HOGG  S   TREATISE   AND   FORMS. 


138 


contract  of  sale,  proof  of  demand  is  necessary  to  maintain  the 
action.^® 

(5)     Characteristic  difference  between  trover  and  detinue.— 

Trover  does  not  lie  for  the  recovery  of  specific  property,  but 
damages  for  its  conversion,  while  detinue  is  the  appropriate  action 
to  obtain  the  possession  of  personal  property  in  specie.'^'' 

(f)  The  action  of  trespass — A  civil  action  to  recover  dam- 
ages for  a  wrong. — (1)  General  rule. — ^The  action  of  trespass, 
which  is  merely  a  civil  action  before  a  justice  for  damages  for  a 
wrong,  lies  to  recover  damages  for  the  immediate  consequences  of 
a  wrongful  act,  whether  intentional  or  unintentional.^*  This  action 
is  commonly  called  trespass  zn  ct  armis,  in  the  circuit  court,^®  and 
may  be  maintained  to  recover  damages  for  a  direct  injury  to  one's 
person,*®  or  property.*^ 

(2)  The  title  or  interest  of  a  party  necessary  to  maintain 
this  action. — To  authorize  the  maintenance  of  an  action  to  re- 
cover damages  for  trespass  upon  land,  the  plaintiff  must  have 
title  thereto,  or  be  in  possession  of  the  same  at  the  time  the 
acts  complained  of  are  committed.*^  If  the  action  relate  to 
personal  property,  the  plaintiff  must  have  the  actual  or  con- 
structive possession  thereof,  at  the  time  the  injury  complained 
of   was   committed.*^     Constructive   possession   is   the   right   to 


™  Strauss  v.  Schwab,  104  Ala.  669, 
16  So.  Rep.  692,  citing  Boiling  v. 
Kirby,  90  Ala.  215,  222,  7  So.  Rep. 
914,  24  Am.  St.  Rep.  789,  and  notes 
795-819;  Voltz  v.  Backman,  64  N.  Y. 
646;  Finch  v.  Clark,  Phil.  (X..  C.) 
335. 

"  21  Enc.  PI.  &  Pr.  1013  and  cases 
cited. 

••Gerille  v.  Swan,  19  Johns  381, 
10  Am.  Dec.  234;  Xorris  v.  Litch' 
field,  35  N.  H.  271;  69  Am.  Dec.  546; 
Taylor  v.  Rainbow,  2  Hen.  &  Munf. 
(Va.)  423;  Cleek  v.  Haines,  2  Rand. 
(Va.)    440. 

'•Post  V.  Munn,  1  South.  (N.  J.) 
61,  7  Am.  Dec.  670;  Percival  v. 
Hickey,  18  Johns  (N.  Y.)  257,  9  Am. 
Dec.  210. 

"'Welch  V.  Durand,  36  Conn.  182; 
4  Am.  Rpp.  55;   Newell  v.  Whitaker, 


53  Vt.  689,  38  Am.  Rep.  703;  Bay 
Shore  R.  Co.  v.  Harris,  67  Ala.  6. 

"Waterman  v.  Hall,  17  Vt.  128, 
42  Am.  Deo.  484;  Post  v.  Munn, 
supra;  Percival  v.  Hickey,  supra. 

"  Trust  V.  Old,  6  Rand.'  ( Va. )  285 ; 
McClain  v.  Todd,  5  J.  J.  Marsh  (Ky.) 
335,  22  Am.  Dec.  37;  Yellow  Rivei 
R.  Co.  V.  Harris,  35  Fla.  385,  17 
South.  Rep.  568;  Chicago  R.  I.  &  P. 
Ry.  Co.  V.  Shepherd,  39  Neb.  523,  58 
N.  W.  Rep.  189;  Harrison  v.  Union 
Pac.  Ry.  Co.,  40  Neb.  52,  58  N.  W. 
Rep.  590;  Nelson  v.  Jenkins,  42  Neb. 
133,  60  N.  W.  Rep.  311. 

**  Orser  v.  Storms,  9  Cowen,  687. 
18  Am.  Dec.  643;  Putnam  v.  Wyley. 
8  Johns.  432,  5  Am.  Dec.  346;  Car- 
son V.  Noblet,  6  Am.  Dec.  554;  Buck 
V.  Aikin,  1  Wend.  466,  19  Am.  Dec. 
535.    *' Possession  of  a  part  of  a  tract 
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reduce  the  property  to  actual  possession  at  any  time."  Thus 
where  cows  and  sheep  were  delivered  to  a  person  who  promised 
to  redeliver  within  one  year,  with  the  natural  increase,  and  to 
pay  for  such  as  should  be  lost  or  destroyed  and  not  redelivered, 
it  was  held  to  be  a  hiring  of  chattels  for  a  year  for  a  valuable 
consideration,  and  that  the  owner  could  not  maintain  trespass 
against  a  person  who  took  them  from  the  hirer.'* 

(3)  Illustrations. — ^A  mortgagee  of  a  building  on  the  land  of 
another,  with  right  of  possession,  may  maintain  trespass 
against  a  stranger  who  tears  it  down,  and  carries  the  materials 
away,  it  being  unoccupied,  and  not  in  the  actual  possession  of 
the  mortgagee  at  the  Jime.**  So  this  action  may  be  maintained 
by  the  owner  of  the  land  for  the  removal  of  wood  cut  and  severed 
from  the  freehold,  although  such  owner  was  not  in  actual  posses- 
sion.'^ So  a  bailor,  who  loans  personal  chattels,  has  a  constructive 
possession,  which  will  support  this  action.®'  The  possessor  of 
property  may  maintain  trespass  against  a  mere  wrongdoer  without 
showing  the  extent  of  his  right." 

(g)  The  action  of  trespass  on  the  case — A  civil  action  to 
recover  damages  for  a  wrong. — (1)  General  rule. — Trespass 
on  the  case,  which  is  but  a  civil  action  for  damages  for  a  wrong 
before  a  justice,  is  the  appropriate  action  at  common  law  to 
recover  damages  which  are  not  the  direct  and  immediate  con- 
sequence of  the  wrongful  act,  but  are  only  secondary  or  con- 
sequential, or  such  as  arise  from  mere  non-feasance."® 


of  land  without  title  cannot  be  ex- 
tended by  construction  to  the  part 
not  in  actual  possession  of  the  party, 
so  as  to  enable  him  to  reclaim  timber 
cut  thereon."  Buck  v.  Aikin,  supra, 
-  •'Orser  v.  Storms,  supra;  Putnam 
V.  Wyley,  supra;  Haythorn  v.  Rush- 
forth,  4  Harrison  (N.  J.)  160,  38 
Am.  Dec.  640;  In  Edwards  v.  Ed- 
wards, 11  Vt.  587,  34  Am.  Dec.  711, 
the  court  in  its  opinion,  says:  "The 
owner  of  personal  property  is  consid- 
ered in  law,  as  in  possession.  To 
maintain  the  action  of  trespass,  it  is 
sufficient  if  a  plaintiff  shows  himself 
\o  be  owner,  or,  against  a  wrong-doer, 
that  he  is  in  actual  possession.  By 
the  bill  of  sale,  the  plaintiff  in  this 


case  became  the  owner  of  the  prop- 
erty sold,  and  as  there  was  no  agree- 
ment that  he  should  not  take  posses- 
sion, he  could  maintain  an  action  of 
trespass  against  any  one  who  de- 
stroyed or  converted  it." 

"  Putnam  v.  Wyley,  supra, 

"  Woodruff  V.  Halsey,  «  Pick.  333, 
19  Am.  Dec.  329. 

"McClain  v.  Todd,  5  J.  J.  Marsh. 
(Ky.)   335,  22  Am.  Dec.  39. 

"Root  V.  Chandler,  10  Wend.  110, 
26  Am.  Dec.  646.     , 

•Potter  V.  Washburn,  13  Vt.  658, 
37  Am.  Dec.  615;  Barron  v.  Cobleigh, 
11  N.  H.  557,  35  Am.  Dec.  505. 

••21  Enc.  PI.  &  Pr.  786  and  cases 
cited:  Winslow  v.  Beal,  6  Call.  (Va.) 
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(2)  Scope  of  trespass  on  the  case  under  the  statute. — Under 
the  statute  of  this  state"*  an  action  of  trespass  on  the  case  may 
be  maintained  in  any  case  in  which  trespass  will  lie.'^  But,  in 
the  circuit  court,  trespass  vi  et  armis  cannot  be  brought  when 
trespass  on  the  case  is  the  proper  remedy.  Trespass  remains 
as  at  common  law."* 

§  40.  Observations  and  illustrations  as  to  the  jurisdiction  of  a 
justice. — Subject  to  the  limitation  of  the  amount  or  value  of 
three  hundred  dollars,  exclusive  of  interest  and  costs,**  a  justice 
has  jurisdiction  to  recover  a  debt  of  any  sort  for  which  an 
action  at  law  is  maintainable  in  the  circuit  court,  where  the 
amount  is  large  enough  to  give  such  court  jurisdiction;"  dam- 
ages for  the  breach  of  any  contract;"*  specific  personal  prop- 
erty ;  "^  real  estate  when  the  title  thereto  does  not  come  in 
question,"'  and  damages  to  property  or  person,""  with  the  ex- 
ceptions heretofore  noted,*®*^  which  are  explicitly  stated  and  do 
not  require  further  comment. 

44;    Taylor  v.    Rainbow,    2    Hen.    k  ••Ante,   §39,    (b),    (1),    (2),    (3), 

Munf.  (Va.)  423;  Shover  v.  White,  6  (4),   (c),   (1),   (2),  (3). 

Munf.    (Va.)    110;   Barnum  v.  B.  k  "" Ante,    §39,    (d),    (1),    (2),    (3), 

O.  Railroad  Co.,  5  W.  Va.  10.  (4),   (6),  (6),*  (7). 

«Code,  West  Va.,  1906,  Sec.  3491.  ••Ante,  §7. 

••Barnum  v.  B.  k  0.  R.  Co.,  5  W.  ••Ante,    §39,    (b),    (e),    (1),    (2), 

Va.  10.  (3),    (4),    (5),    (f),    (1),    (2),    (3), 

••Barnum  v.  B.  k  O.  R.  Co.,  supra,  (g),   (1),   (2). 

••Code,  Ch.  50,  Sec.  8;  1906,  Sec  loo These  exceptions  appear  in  §  ISo^ 
1969. 

••Ante,    §39,    (a),    (1),    (2),    (3) 
(4),  (6). 
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and  78. 
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sitting  for  the  trial  of  the  cause. 
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85.  Form  of  return  when  service  is  made  by  delivery  of  a  copy  to  the  wife 

or  a  member  of  the  family. 
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89.  Form  of  return  of  service  upon  a  foreign  corporation  doing  businese  in 
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89a.  Effect  of  return  of  officer  upon  summons  commencing  an  action. 
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§  41.  Who  may  bring  suit — In  matters  of  contract — (1) 
General  rule. — Inasmuch  as  a  justice  of  the  peace  has  no  equity 
jurisdiction,*  the  proceedings  before  him  must  be  conducted  with 
reference  to  the  parties  to  the  suit,  upon  the  principles  regulating 
this  matter  in  courts  of  law.  It  is  a  general  rule  at  common 
law  that  an  action  upon  a  contract,  whether  express  or  implied, 
must  be  brought  in  the  name  of  the  party  in  whom  the  legal 
interest  or  right  of  action  is  vested.^  The  legal  interest  in  a 
contract  is  in  the  person  to  whom  the  promise  is  made  and 
from  whom  the  consideration  passes.^  Therefore  no  one  can 
sue  to  recover  on  a  contract  who  is  not  a  party  to  it,*  unless 
he  derives  his  rights  from  the  original  party  to  it,*^  or  by  the 
express  provision  of  the  law  as  here  shown. 


iAnte,  §18a(c).  3  15  Enc.  PI.  &  Pr.  500  and  cases 

2  Carter  v.  Daily,  15  Ala.  696,  50  cited. 

Am.  Dec.   156;   Larned  v.  Carpenter,  *  Idem. 

65  111.  543;   Sisson  v.  Cleveland  and  ^^  Idem,  500,  501.^ 
Toledo  R.   R.  Co.,   14  Mich.  489,  90 
Am.  Dec.  252. 
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The  plaintiflf  may  be  a  natural  person  or  a  corporation.  The 
party  who  brings  the  suit  is  called  the  plaintiff/*  and  the  party 
against  whom  the  suit  is  brought  is  designated  as  the  defendant.*^ 

(2)  Suits  on  bonds. — Upon  all  bonds  executed  under  any  of 
the  provisions  of  chapter  SO  of  the  Code,  suit  thereon  may  be 
brought  in  the  name  of  any  person  sustaining  loss  or  damage 
by  reason  of  the  non-performance  of  the  conditions  thereof .•  Upon 
bonds  not  talcen  under  said  chapter  fifty,  and  payable  to  the  state 
of  West  Virginia,  suit  may  be  brought  in  the  name  of  the  state 
for  the  use  and  benefit  of  the  party  entitled  to  any  benefit  under 
such  bond/ 

(3)  Suits  by  an  assignee. — By  virtue  of  our  statute,*  "the 
assignee  of  any  bond,  note,  account,  or  writing,  not  negotiable, 
may  maintain  thereon  any  action  in  his  own  name,  without 
the  addition  of  assignee,  which  the  original  obligee  or  payee 
might  have  brought;  but  shall  allow  all  just  discounts,  not  only 
against  himself  but  against  the  assignor,  before  the  defendant  had 
notice  of  the  assignment.*  In  every  such  action  the  plaintiff 
may  unite  claims  payable  to  him  individually,  with  those  pay- 
able to  him  as  such  assignee."^®  Or  the  assignee  may  sue  in 
the  name  of  the  original  payee  for  his  own  benefit."  The  word 
"writing"  is  of  very  comprehensive  import  and  includes  an 
accepted  note  of  a  third  person,*-  an  insurance  before  loss  by  fire, 
if  the  assignment  is  made  with  the  assent  cf  the  insurer,  and  if 
made  after  such  loss  such  assent  is  not  necessary,*'  but  it  does  not 
include  the  unearned  salary  or  compensation  of  a  public  officer." 


»« Words  &  Phrases  Judicially 
Construed,  5377,  5398. 

8^2  Words  &  Phrases,  1936;  3 
Idem  (2d  Series),  1046. 

«Code,  ch.  50,  sec.  18;  1906,  sec. 
1969. 

7  Code,  ch.  10,  sees.  1  and  2 ;  Code, 
1906,  sees.  213,  214. 

s'Code,  ch.  99,  sec.  14;  1906,  sec 
3452. 

0  Bentley  v.  Standard  Fire  Ins.  Co., 
40  W.  Va.  729,  23  S.  E.  Rep.  584. 


10  Code,  ch.  99,  sec.  14;  1906,  sec. 
3452. 

"Clarke  v.  Hayeman,  13  W.  Vk. 
718;  Kimmins  v.  Wilson,  8  W.  Va. 
584;  Bentley  v.  Standard  Fire  Ins. 
Co.,  aupra. 

12  Wliittiker  v.  Charleston  Gas  Co., 
16  W.  Va.  717. 

13  Bentley  v.  Standard  Fire  Ins. 
Co.,  supra. 

1*  Stevenson  v.  Kyle,  42  W.  Va.  229, 
24  S.  E.  Rep.  886. 
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(4)  Suits  upon  deeds. — An  action  upon  a  deed  or  indenture 
inter  partes,  that  is,  a  deed  between  two  or  more  parties,  should 
be  brought  in  the  name  of  the  parties  to  it  or  their  privies," 
unless  such  deed  contain  a  covenant  for  the  sole  benefit  of  a 
third  party,  not  a  party  to  the  deed,  in  which  event,  by  virtue 
of  statute  the  third  party  may  sue  on  the  deed  to  enforce  the 
covenant  made  for  his  sole  benefit.^*  An  action  upon  a  deed 
poll  may  be  brought  by  a  person  not  a  party  to  it,  if  it  shows 
upon  its  face  that  it  was  made  for  his  benefit. ^^ 

(5)  Contracts  for  the  benefit  of  third  parties. — in  this  state, 
when  a  covenant  or  promise  is  made  for  the  sole  benefit  of  a 
person  who  is  not  a  party  to  the  instrument  containing  such 
covenant  or  promise,  or  if  the  covenant  or  promise  be  made 
jointly  with  others,  such  person,  though  not  a  party  to  the  in- 
strument, may  maintain  any  action  in  his  own  name  thereon 
which  he  might  maintain  had  the  covenant  or  promise  been 
made  with  him  only  and  the  consideration  had  moved  from 
him  to  the  party  making  such  covenant  or  promise.** 

(6)  When  the  party  to  contract  or  instrument  is  dead. — If 
the  contract  is  between  two  individuals  and  one  of  them  dies, 
if  the  contract  is  a  personal  one  the  suit  should  be  brought 
against  the  survivor  in  the  name  of  the  personal  representative 
of  the  one  deceased.*® 

(7)  Contract  made  in  wrong  name. — If  a  contract  is  made 
with  a  person  in  his  wrong  name,  he  may  sue  in  his  correct 
name,  stating  that  he  is  the  same  person.-® 

(8)  Suits  by  partners. — The  statute  provides  that  "persons  as- 
sociated as  partners  in  any  trade  or  business,  may  sue  as  such 
before  a  justice  in  the  firm  name,  but  the  names  of  the  individ- 


"  Jones  V.  Thomas,  21  Gratt.  (Va.) 
96;  Stuart  v.  James  River  &  Kan. 
Co.,  24  Gratt.  (Va.).  274;  Ross  v. 
Milne,  12  Leigh  (Va.)  204,  37  Am. 
Dec.  646;  Newberry  Land  Co.  v. 
Newberry,  95  Va.  120,  27  S.  E.  Rep. 
899;  Johnson  v.  McClung,  26  W.  Va. 
659. 

"Johnson   v.   McClung,  supra. 

"  Newberry  Land  Co.  v.  Newberry, 
supra, 

A  deed  inter  partes,  or  an  indent- 


ure, is  an  instrument  under  seal  exe- 
cuted and  signed  by  both  tlie  grantor 
and  grantee.  A  deed  poll  is  one  exe- 
cuted by  the  grantor  only,  and  binds 
the  grantee  by  its  provisions  only  by 
reason  of  his  acceptance  of  it.  Hop* 
kins  on  Real  Property,  432. 

"Code,  Ch.  71,  Sec.  2;  1906,  Sec. 
3021 ;  Johnson  v.  McClung,  supra. 

"Andrews*  Stephens*  Pleadings, 73. 

"15  Enc.  PI.  &  Ft.  504  and  cases 
cited. 
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uals  composing  such  firm  shall  be  set  forth  in  the  summons."  -^ 
While  dormant  partners  may  join  with  the  others  in  the  suit 
as  plaintiffs,  it  is  not  necessary  that  they  do  so.^^ 

(9)  Suit  by  an  infant  plaintiff. — If  suit  is  to  be  brought  by 
an  infant,  a  guardian  for  the  suit  must  be  appointed  for  such 
infant  by  the  justice  before  the  summons  is  issued,  on  the  appli- 
cation of  the  infant,  if  of  the  age  of  fourteen  years  or  upwards, 
and  if  under  that  age,  on  the  application  of  some  friend.  The 
consent  in  writing  of  the  guardian  to  the  appointment,  and  his 
agreement  to  be  responsible  for  costs,  if  he  fail  in  the  action, 
must  be  filed  with  the  justice.^'*  The  action  should  be  in  the 
name  of  the  infant  by  the  guardian  for  the  suit^*  The  guardian 
for  the  suit  is  in  effect  "a  next  friend,"  and  is  not  treated  as  a 
party  of  record,  further  than  to  be  liable  for  costs  if  the  defend- 
ant succeeds  in  the  suit,  and  the  infant  himself  is  the  real  party 
plaintiff.** 

§  42.  Joinder  of  different  persons  in  the  same  suit  as  plain- 
tiffs in  an  action  on  contract. — (1)  General  rule. — ^An  action  on 
a  joint  contract,  whether  written  or  verbal,  must  be  brought  in 
the  name  of  all  persons  who  have  a  right  to  sue  upon  it,  if 
living,*'  and  if  any  of  them  are  dead,  the  suit  should  be  in  the 


«»Code,  Gh.  60,  Sec.  26;  1906,  Sec. 
1976. 

»15  Enc.  PI.  &  Pr.  531. 

"Code,  Cb.  60,  Sec.  24;  1906,  Sec. 
1975.  See  §71  for  the  full  text  of 
this  statute. 

"Jack  V.  Davis,  29  Ga.  219;  Rob- 
erts V.  Maddox,  5  Ark.  51. 

"Whitten  v.  State,  36  Ind.  196; 
Mason  v.  McCormick,  75  N.  G.  263; 
George  v.  High,  85  N.  G.  113;  Brown 
V.  Hull,  16  Vt.  673;  Baltimore  &  O. 
R.  Co.  V.  Fitzpatrick,  36  Md.  619; 
Morgan  v.  Potter,  157  U.  S.  195,  39 
Law.  Ed.  670,  15  Sup.  Gt.  Rep.  590; 
Bowie  v.  Minter,  2  Ala.  406;  Stewart 
V.  Grabbin,  6  Munf.  280. 

When  a  party  is  sued  by  an  infant 
he  should  see  that  the  guardian  for 
the  suit  has  been  appointed  in  the 
manner  provided  by  Gh.  50,  Sec.  24 
of  the  Code,  as  any  important  omis- 
sion or  material  irregularity  in  this 
regard  would  render  the  judgment 
and  proceedings  void  as  to  such  in- 


fant. Sanderson  v.  Sanderson,  17  Fla. 
529;  Hoftarling  v.  Teal,  11  How.  Pr. 
(N.  Y.)  188;  Linner  v.  Grouse,  61 
Barb.    (N.  Y.)    288. 

An  examination  of  the  cases  shows 
that  when  a  statute  provides  for  the 
appointment  of  a  guardian  for  an  in- 
fant plaintiff,  that  he  must  sue  by 
such  guardian  and  not  by  next  friend ; 
Hoftarling  v.  Teal,  supra;  Linner  v. 
Grouse,  supra;  Piedmont  &  A.  Life 
Ins.  Go.  V.  Ray,  50  Tex.  511;  Hays 
V.  Hays,  66  Texas  606,  1  S.  W.  Rep. 
895.  But  a  summons  by  an  infant  in 
the  name  of  his  next  friend  is  not 
void.  Blair  v.  Henderson,  49  W.  Va. 
282,  38  S.  E.  Rep.  552. 

*Farni  v.  Tesson,  66  U.  S.  309, 
17  Law.  Ed.  67;  Robbins  v.  Ayres, 
10  Mo.  538,  47  Am.  Dec.  125;  Wood 
V.  Insurance  Go.,  6  Mass.  460,  4  Am. 
Dec.  162;  Clapp  v.  Pawtucket  Inst, 
for  Savings,  15  R.  I.,  489,  8  Atl.  Rep. 
697,  2  Am.  St.  Rep.  915. 
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name  of  all  the  survivors  as  plaintiffs,^^  and  if  all  those  who 
entered  into  the  joint  contract  are  dead,  the  executor  or  admin- 
istrator of  the  last  survivor  should  bring  the  suit  as  plaintiff.** 
The  different  executors  or  administrators  of  the  various  joint 
contractors,  who  would  have  to  sue  jointly  if  living,  cannot 
unite  in  one  suit  as  plaintiffs,*®  nor  can  the  executor  or  admin- 
istrator of  deceased  promisees  unite  with  those  who  survive  as 
plaintiffs  in  an  action  upon  the  promise  or  contract.^**  But 
where  there  are  two  or  more  executors  or  administrators  of  an 
estate,  they  should  all  unite  as  plaintiffs  in  an  action  to  enforce 
a  claim  of  their  decedent.'^ 

(2)  In  case  of  the  death  of  one  or  more  partners. — On  the 

death  of  one  or  more  of  the  partners,  the  debts  and  other 
choses  in  action  and  all  evidences  of  debt,  survive  and  belong 
exclusively  to  the  other  surviving  partner  or  partners,  who  must 
bring  all  suits  in  his  or  their  name  or  names  as  plaintiff  or  plain- 
tiffs in  all  actions  relating  to  the  partnership  affairs."  When 
the  partners  are  all  in  life  all  must  join  in  the  suit  as  plaintiffs 
on  a  contract  made  with  the  firm  for  its  enforcement.^* 

(3)  Interests  under  separate  contracts. — "Several  persons 
having  rights  of  action  against  the  same  obligor  arising  out  of 
several  and  distinct  contracts  must  sue  separately,  and  may  not 
unite  as  plaintiffs  in  one  action  against  their  common  obligor."  '* 

(4)  Right  to  use  names  of  co-plaintiffs  who  refuse  to  join 
in  the  suit. — If  some  of  the  obligees  who  must  join  as  plaintiffs 
refuse  to  do  so,,  those  desiring  to  bring  the  suit  may  use  the 


"Callison  v.  Little,  2  Port.  (Ala.) 
364;  Indiana,  etc.,  R.  Co.  v.  Adam- 
son,  114  Ind.  282,  15  N.  E.  Rep.  6. 

"Beebe  v.  Miller,  Minor  (Ala.) 
384;   Morrison   v.  Winn,  3  Ky.  480. 

*Beebe  v.  Miller,  supra;  Morrison 
V.  Winn,  supra, 

"Murphy  v.  Branch  Bank,  6  Ala. 
421;  Beebe.  v.  Miller,  supra;  Indi- 
ana, etc.,  R.  Co.  V.  Adamson,  supra; 
Jackson  v.  People,  6  Mich.  155. 

«8  Enc.  PI.  &  Pr.  661. 

"Murray  v.  Mumford,  6  Cow.  (N. 
Y.)  441,  8  Law  Ed.  964;  Bernard  v. 
Wilcox,  2  Johns.  Cas.  (N.  Y.)  374,  1 
Law.  Ed.  548. 


"Simmons  v.  Titche,  102  Ala.  319, 
14  So.  Rep.  786;  Thompson  v.  Mc- 
Donald, 84  Ga.  5,  10  S.  E.  Rep.  448; 
McDonnell  v.  Ford,  87  Mich.  198,  49 
N.  W.  Rep.  546;  Dob  v.  Halsey,  16 
Johns.  Rep.  34,  6  Law.  Ed.  47 ;  Slutts 
V.  Chaffee,  48  Wis.  617,  4  N.  W. 
Rep.  763 ;  Pearson  v.  Parker,  3  N.  H. 
366;  Gage  v.  Rollins,  10  Met.  (Mass.) 
348;  Cochran  v.  Cunningham,  16 
Ala.  448. 

If  the  partners  do  not  all  join  in 
the  action,  the  non-joinder  is  good 
ground  for  non-suit  at  the  trial.  Dob 
V.  Halsey,  supra. 

••  15  Enc.  PI.  &  Pr.  528  and  cases 
cited. 
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names  of  the  others  without  their  consent,^'  but  ordinarily  those 
whose  names  are  thus  used  have  the  right  to  be  indemnified 
against  costs.** 

§  43.  Consequence  of  bringing  suit  in  name  of  wrong  party, 
or  not  in  name  of  all  the  necessary  parties  in  actions  on  con- 
tract.— If  it  should  turn  out  upon  the  trial  that  the  wrong 
party  has  brought  the  suit,  the  error  is  fatal  to  the  action,  or 
if  it  should  appear  that  the  action  is  joint  and  other  parties 
should  have  been  joined  in  the  action,  such  omission  is  also  fatal 
to  the  action  and  the  suit  must  be  dismissed.*^ 

§  44.  How  objection  raised  when  plaintiff  has  no  right  to 
sue,  or  where  necessary  parties  as  plaintiffs  have  not  been  joined 
in  the  action. — Inasmuch  as  formal  pleadings  are  not  required  in 
a  justice's  court,*'  and  pleas  in  abatement  may  not  be  properly 
filed  in  such  court,*®  the  objection  that  the  plaintiff  has  no  right 
to  maintain  the  suit,  or  that  other  parties  should  be  joined  with 
the  plaintiff  in  order  to  maintain  the  action,  may  be  raised, 
either  orally  or  in  writing,  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what  is  intended  by  the 
objection  thus  raised.*® 

^  §45.  Who  may  bring  suit — In  matters  of  tort. — (1)  General 
rule. — The  word  tort  is  of  comprehensive  import  but  as  used 
in  this  work  it  is  intended  to  signify  "a  legal  wrong  committed 
upon  person  or  property  independent  of  contract."  **  An  action 
for  a  tort  must  be  brought  in  the  name  of  him  as  plaintiff 
who  has  suffered  or  sustained  damage  by  reason  of  the  wrong 
committed.*^  Thus  where  injury  results  from  an  assault  and 
battery,**    or  from    the    negligence    of    anotlier,**    the    person    in- 


"  Cunningham  v.  Carpenter,  10 
Ala.  109;  Darling  v.  Simpson,  15 
Me.  176;  Chambers  v.  Donaldson,  9 
East.  471. 

"Harris  v.  Swanson,  62  Ala.  209; 
Winslow  V.  Newlan,  45  111.  145; 
Southwick  V.  Hopkins,  47  Me.  362. 

"  15  Enc.  PI.  &  Pr.  664. 

■•Jones  V.  Brouse,  32  W.  Va.  444, 
0  S.  E.  Rep.  873;  Todd  v.  Gates,  20 
W.  Va.  646;  Poole  v.  Dilworth,  26 
W.  Va.  583. 


■•Mountain  City  Mill  Co.  v.  South- 
em,  46  W.  Va.  754,  34  S.  E.  Rep. 
782. 

«See  post,  §§  51,  127. 

« Black,  Law  Die.   1178. 

•*Boardman  v.  Bechwith,  18  Iowa 
292;  Mclnnis  v.  Wiscassett  Mills, 
(Miss.  1895)  17  So.  Rep.  605;  Car- 
ter V.  Jarvis,  9  Johns.  (N.  V.)  143» 
4  Law.  Ed.  705. 

«15  Enc.  PI.  &  Pr.  518.- 

"  Burke  v.  De  Casteo  &  D.  Sugar 
Refining  Co.,  11  Hun.  (X.  Y.)  354. 
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jured  is,  of  course,  the  party  to  bring  the  suit  as  plaintiff  in  th 
action." 

^  (2)  Master  and  servant. — In  those  cases  in  which  the  rela- 
tion of  employer  and  employe  exist,  the  right  to  bring  suit  is 
not  restricted  to  the  personal  injury  done  to  or  suffered  by  the 
employe,  but  the  employer  himself  may  also  sue  to  recover 
damages  resulting  in  a  loss  of  the  employe's  ability  to  perform 
his  accustomed  services.*® 

(3)  Parent  and  child. — So  in  those  cases  where  a  child  under 
the  age  of  twenty-one  years  may  maintain  an  action  in  his 
own  name  by  his  guardian  for  the  suit  for  a  personal  injury, 
the  father  may  sue  as  plaintiff  in  his  own  name,  for  the  loss  of 
the  child's  services,  and  expenses  incurred  by  him  for  medical 
bills  and  nursing  on  account  of  such  injury.*^ 

(4)  Husband  and  wife- — So  where  the  wife  sustains  a  per- 
sonal injury,  in  addition  to  her  own  right  to  sue  for  the  injury 
itself,  the  husband  may  sue  as  plaintiff  in  his  own  right  and 
in  his  own  name  for  the  loss  of  her  services  and  society  and 
physician's  and  nurse's  bill  caused  by  such  injury.' 


"See  Dicey  on  Parties,  330,  331. 
"An  action  for  an  injury  to  the  ab- 
solute rights  of  persons,  as  for  as- 
sault, etc.,  can  be  brought  only  in  the 
name  of  the  party  immediately  in- 
jured, and  if  he  dies  the  remedy  de* 
termines.     1  Chitty  on  Pleadings  69." 

••Dennis  v.  Clark,  2  Cush.   (Mass.) 
347,  48  Am.  Dec.  671;  Ames  v.  Union 
Railway,    117    Mas<s.    543;    St.   Johns 
&    Lake   Champlain    R.    Co.   v.   Hunt, 
55  Vt.  570,  46  Am.  Rep.  639. 

*' Rogers  v.  Smith,  17  Ind  323,  79 
Am.  Dec.  483. 

**  Rogers  v.  Smith,  supra. 

A  husband  has,  by  the  common  law, 
a  legal  right  to  the  society  and  ser- 
vices of  his  wife:  Cooley  on  Torts, 
38;  Schouler's  Dom.  Rel.  Sec.  77. 
Hence,  if  by  any  injury  wronpffuUy 
or  nesfli^rently  inflicted  upon  the 
wife  the  husband  is  deprived  of  her 
fiocietv  and  services,  he  has  a  right 
of  action  therefor  per  quod  consort- 
ium amisit :  and  as  he  is  lecrally  lia- 
ble for  medical  expenses  and  expenses 


4» 


of  nursing,  etc.,  incurred  by  reason 
of  the  injury,  he  may  in  such  action, 
recover  for  such  expenses  as  well  as 
for  his  own  time  spent  in  nursing 
her;  Schouler's  Dom.  Rel.,  supra, 
Cooley  on  Torts,  224,  226 ;  3  Bl.  Com. 
140;  2  Thomp.  Xeg.  1240;  Hyde  v. 
Scyssor,  Cro,  Jac.  538;  Brockbank  v. 
Whitehaven,  etc.,  R.  Co.,  7  Hurst.  & 
X.  834;  Fuller  v.  Naugatuck  R.  Co.. 
21   Conn.  556;   Mewhirter  v.  Hatten, 

42  Iowa  288;  Tuttle  v.  Chicago,  etc., 
R.  R.  Co.  Id.  518;  Mowry  v.  Chancy, 

43  Id.  600;  Berger  v.  Jacobs,  21  Mich. 
215;  Smith  v.  St.  Joseph,  55  Mo. 
456;  Matteson  v.  New  York,  etc.,  R. 
R.  Co.,  35  N.  Y.  487;  King  v.  Thomp- 
son, 87  Pa.  St.  365;  Barnes  v.  Mar- 
tin, 15  Wis.  240;  Kavannaugh  v. 
Janesville,  24  Id.  ftl8;  Meese  v.  Fond 
du  Lac,  48  Id.  323.  He  may,  there- 
fore, recover  for  loss  of  her  services 
and  society,  and  for  the  necessary 
medical  and  other  expenses,  etc.,  oc- 
casioned by  an  assault  and  battery 
committed  upon  her:    Berger  v.  Ja- 
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(5)  Where  death  results  by  wrongful  act. — Where  death  is 
caused  by  the  wrongful  act  or  default  of  another,  so  as  to 
authorize  the  maintenance  of  an  action  therefor  under  the 
statute/'  such  action  must  be  brought  in  the  name  of  the  personal 
representative  of  the  deceased  person.*® 

(6)  Injuries  to  real  property. — He  only  can  maintain  an 
action  to  recover  damages  arising  from  an  injury  done  to  real 
estate  by  the  unlawful  or  wrongful  act  of  another,  who  is  in  the 
actual  or  constructive  possession  thereof  at  the  time  the  injury 
is  done.**' 

(7)  Permanent  injury  to  real  property. — When  the  injury 
to  real  property  is  permanent,  that  is,  one  which  interferes  with 
its  future  use  or  enjoyment,  any  one  entitled  to  a  future  estate 
in  the  property,  as  a  remainderman  or  reversioner,  may  main- 
tain an  action  to  recover  the  damages  sustained  by  him.°* 

(8)  Personal  property. — The  same  principle  applies  here 
that  determines  who  shall  be  plaintiff  in  an  action  of  trespass, 
which  we  have  already  pointed  out.*^' 


y 


cobs,  supra.  So  in  case  of  injury  to 
her  by  malpractice  of  a  physician  or 
surgeon:  Mewhirter  v.  Hatten,  supra; 
Mowry  v.  Chancy,  supra;  Hyatt  v. 
Adams,  16  Mich.  180.  So  where  the 
wife  is  injured  in  health  by  the  de- 
fendant secretly  selling  her  lauda- 
num, knowing  that  she  is  in  the  habit 
of  using  the  drug  as  a  beverage: 
Hoard  v.  Peck,  56  Barb.  202.  So 
where  an  injury  is  inflicted  upon  her 
by  the  defendant's  negligence  as  a 
common  carrier,  or  by  the  negligence 
of  a  town  or  the  like:  Fuller  v.  Nau- 
gatuck  R.  R.  Co.,  supra;  McKinncy 
V.  Western  Stage  Co.,  4  Iowa  420; 
Tuttle  V.  Chicago,  etc.,  R.  R.  Co., 
supra;  Hopkins  v.  Atlantic,  etc.,  R 
R.  Co.,  36  N.  H.  9;  Matteson  v.  N. 
Y.,  etc.,  R.  R.  Co.,  supra;  Gregin  v. 
Brooklyn,  etc.,  R.  R.  Co.,  66  How. 
Pr.  32,  465;  Klein  v.  Jewett,  26  N. 
J.  Eq.  474;  Smith  v.  St.  Joseph, 
supra;  Kavannaugh  v.  Janesville, 
supra. 


**Code,  ch.  103,  sec.  5,  1906,  sec. 
3488. 

■*Code,  ch.  103,  sec.  6,  1906,  sec. 
3489. 

•^Gillison  v.  City  of  Charleston, 
16  W.  Va.  282,  37  Am.  Rep.  763; 
Wilson  V.  Phoenix  Powder  Mfg.  Co., 
40  W.  Va.  413,  21  S.  E.  Rep.  1035; 
52  Am.  St.  Rep.  890;  High  v.  Pan- 
cake, 42  \\\  Vft.  602,  26  S.  E.  Rep. 
536;  Olay  v.  City  of  St.  Albans,  43 
W.  Va.  539,  27  S.  E.  Rep.  368,  64 
Am.  St.  Rep.  883;  Storis  v.  Fleck, 
24  W.  Va.  606 ;  Snyder'  v.  Myers,  3 
W.  Va.  195;  McKenzie  v.  Ohio  River 
R.  Co.,  27  W.  Va.  306. 

"Moses  V.  Old  Dominion  Iron  & 
Nail  Works  Co..  75  Va.  95;  Fitch 
V.  Gosser,  54  Mo.  268;  Mclntier  v. 
Westmoreland  Coal  Co.,  118  Pa.  St. 
113;  Rich  v.  Penficid,  1  Wend.  (N. 
Y.)   380,  9  Law  Ed.  952. 

*»See  ante.  §39,    (f),    (2). 
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§  46,  Joinders  of  parties  plaintiff — In  actions  of  tort. — (1) 
General  rule. — ^Where  two  or  more  persons  have  a  separate 
interest  and  sustain  a  separate  damage  they  cannot  join  as 
plaintiffs  in  one  action,  but  must  sue  separately**  and  this  is 
the  rule  even  in  those  cases  in  which  the  several  injuries  are  caused 
by  the  same  act.*^*^  If  persons  have  separate  interests  but  main- 
tain a  joint  damage  occasioned  by  another's  wrong,  they  may 
sue  jointly  or  separately  at  their  election."'' 

(2)  When  persons  must  join  as  parties  plaintiff — Persons 
having  joint  interest,  and  also  joint  owners  of  property,  must 
unite  as  plaintiffs  in  one  action  for  an  injury,  to  such  interest 
or  property/'^  But  when  an  action  is  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  wife,  she  may,  or 
may  not,  at  her  election  join  her  husband  as  co-plaintiff.*^*  The 
rule  was  formerly  otherwise,  requiring  the  husband  and  wife 
to  join  in  an  action  for  the  recovery  of  damages  for  injuries  sus- 
tained by  the  wife.*^** 


§  47.  Who  should  be  sued — Defendants  in  action  on  contract. 
— (1)  General  rule. — The  person  to  be  sued  for  breach  of  con- 
tract is  the  one  who  made  the  contract  in  person  or  by  agent."** 
If  it  be  a  simple  contract,  he  who  made  the  promise,  or.  the  one 
to  whom  the  credit  was  given,  is  the  party  to  be  sued,"^  and  if 
it  be  under  seal,  the  person  by  whom  the  instrument  shows  the 
covenant  or  obligation  to  have  been  made.**^ 

(2)  When  name  of  defendant  is  fictitious  or  not  known,  or 
when  sued  in  wrong  name. — It  is  provided  by  statute  that 
"when  a  party  to  any  note  or  instrument  of  writing  has  signed 


•.♦Rhoads  v.  Booth,  14  Iowa,  576; 
Have  V.  Farwell,  53  Kan.  78;  Bun- 
ker V.  Tufts,  56  Me.  180;  Herbert 
V.  Pue,  72  Md.  307. 

"Rhoads  v.  Booth,  supra;  Hellams 
V.  Suitzer,  24  S.  C.  34;  Norfolk,  etc., 
R.  Co.  V.  Smoot,  81  Va.  495. 

"Ashley  v.  Eastern  R.  R.  Co.,  5 
Met.  (Mass.)  368,  38  Am.  Dec.  426; 
Cleveland  v.  Grand  Trunk  Ry.  Co., 
42  Vt.  459;  Swarthout  v.  Chicago  & 
N.  W.  R.  R.  Co.,  49  Wis.  625,  6  N. 
W.  Rep.  314. 


"Harris  v.  Swanson,  62  Ala.  299; 
Murphy  v.  Tilly,  11  Ind.  611;  Whit- 
ney V.  Stark,  8  Cal.  614,  68  Am.  Dec. 
360;  Turnpike  Co.  v.  Fry,  88  Tenn. 
296,   12  South  Rep.  720. 

"Xormile  v.  Wheeling  Traction 
Co.,  57  W.  Va.  132,  49  S.  E.  1030. 

'•Hogg's  PI.  &  Forms  (2d  Ed.) 
31   §  44. 

*  15  Enc.  PI.  &  Pr.  524,  and  cases 
there  cited. 

*^Idem,  526. 

^  Idem  J  626.  526,  and  cases  there 
cited. 


153 


PROCEDURE  IN   CIVIL  CASES. 


§47 


or  endorsed  the  same  with  the  initials,  or  some  contraction  of 
his  name,  or  of  his  ffrst  name,  or  by  a  fictitious  name,  he  may  be 
designated  in  the  summons  as  he  is  in  such  signature  or  endorse- 
ment, if  suit  be  brought  on  such  note  or  instrument  in  writing. 
When  the  name  of  a  defendant  is  not  known  to  the  plaintiff, 
the  summons  may  be  issued  against  him  by  a  fictitious  name, 
or  any  description  to  designate  the  person  intended,  and  shall 
not  be  set  aside  or  dismissed  for  that  cause,  if  served  on  the 
proper  person;  and  in  any  case  in  which  a  defendant  shall  be 
proceeded  against  by  any  other  than  his  true  name,  it  shall  be 
the  duty  of  the  justice  when  his  true  name  is  ascertained,  to 
amend  the  summons  by  inserting  the  name  therein,  and  there- 
after to  proceed  against  him  by  his  true  name.*'** 

In  Stout  V.  B.  &  O.  R.  R.  Co.,«««  the  court  said:  "To  say 
'that  the  defendant  having  been  sued  and  served  with  process 
by  a  wrong  name,  the  court  acquired  no  jurisdiction  of  him, 
and  could  render  no  valid  judgment  against  him,  ♦  ♦  ♦  gives 
the  name  quite  too  much  importance.  *  *  *  A  name  is  a 
means  of  identity.  *  ♦  *  It  is  not  the  name  that  is  sued,  but 
the  person  to  whom  it  is  applied.' "  •** 


esCode,  ch.  50,  sec.  28,  1906,  see. 
1979. 

63a  64  W.  Va.  at  p.  505,  63  S.  E. 
817. 

83 &  In  this  same  case  from  which 
the  quotation  in  the  text  appears,  the 
eourt,   in   its  opinion,    further  said: 

"Although  a  corporation  be  im- 
material and  intangible  in  its  essen- 
tial part,  it  is  a  mistake  to  suppose 
that  the  exact  letters  or  syllables  of 
the  name,  or  the  name  as  a  whole, 
are  the  only  means  of  identification. 

If  some  words  are  added  to  or 
omitted  in  the  true  name  of  the  cor- 
poration, this  is  not  a  fatal  variance, 
if  there  be  enough  to  distinguish  the 
corporation  from  all  others,  and  to 
show  that  the  corporation  suing  or 
being  sued  was  intended.  In  Grafton 
Grocery  Co.  v.  Home  Brewing  Com- 
pany of  Grafton,  60  W.  Va.  281,  the 
words  *of  Grafton'  were  omitted; 
held  to  be  an   immaterial  variance. 


The  assumption  of  a  name  in  whicSi 
to  carry  on  one's  business,  in  the  ab- 
sence of  a  statute  forbidding  it,  the 
courts  hold  to  be  legitimate. 

Union  Brewing  Co.  v.  Interstate 
Bank  &  Trust  Co.  (III.  1900),  88  N. 
E.  997-999. 

Manistee  Mill  Co.  v.  Hobdv  (Ala. 
1009),  51  So.  871. 

First  National  Bank  v.  Gobey,  (Ala. 
1907),  44  So.  535. 

William  Gilligan  Co.  v.  Casey, 
(Mass.  1910),  91  N.  E.  124. 

In  the  case  first  above  cited,  an 
individual  carried  on  his  business  in 
the  name  of  the  Peoples  Savings  Bank, 

In  the  case  reported  in  51  Southern, 
an  individual  did  business  as  the 
Manistee  Mill  Company. 

In  the  case  reported  in  91  X.  E.  an 
individual  did  business  as  the  Bay 
State  Contracting  Company. 

A  person  who  adopts  a  business  or 
trade  name  and  contracts  and  carries 
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§  48.    Joinder  of  parties  defendant — In  actions  on  contract 
— (1)  General  rule. — ^If  two  or  more  persons  are  jointly  bound 


on  business  under  that  name,  may 
be  sued  in  that  name  as  well  as  in 
his  own  proper  name. 

Union  Brewing  Company  v.  Inter- 
state Banking  and  Trust  Company, 
supra. 

In  Smith  v.  State  (Ga.),  68  S.  E. 
1071,  the  court  said: 

*  *  *  "It  is  a  general  principle  of 
law  that  one  in  the  transaction  of  busi- 
ness may  use  a  purely  artificial  name, 
or  assume  the  proper  name  of  some 
other  natural  person,  and  the  party 
who  thus  adopts  a  fictitious  name  or 
who  uses  the  name  of  the  other  per- 
son will  be  held  liable  on  the  con- 
tract, where  the  evidence  clearlv 
shows  that  the  name  is  artificial,  or 
that  the  name  of  the  other  person 
was  used  without  his  authority,  and 
that  only  the  party  using  it  is  in- 
terested in  the  transaction  of  the 
business  and  in  the  contract  so  made. 
As  stated  in  29  Cyc.  207,  'without 
abandoning  his  real  name,  a  person 
may  adopt  any  name,  style,  or  signa- 
ture wholly  different  from  his  own 
name,  by  which  he  may  transact  busi- 
ness, and  sue  and  be  sued.' "  Pease 
V.  Pease,  35  Conn.  131,  95  Am.  Dec. 
225.  Sec  also,  cases  cited  in  36  Cen- 
tury Digest,  3208. 

"Where  a  complaint  against  the  M. 
Company,  a  corporation,  was  main- 
tained by  substituting  as  defendant 
V.  J.  H.,  doing  business  under  the 
name  of  the  M.  Mill  Company,  the 
statute  of  limitations  was  no  defense 
where  the  V.  J.  H.  and  the  Mill  Com- 
pany wore  the  same  person."  Man- 
istee Mill  Company  v.  Hobdy,  supra. 

In  the  last  case  just  cited  and 
quoted  from,  the  action  was  for  the 
recovery  of  damages  for  a  personal 
injury.  The  legislature  of  West  Vir- 
ginia has  enacted  a  law  regulating 
the  carrying  on  of  business  under 
an  assumed  name,  providing  penal- 
ties for  its  violation.  See  Acts,  1917, 
(Regular  Session),  ch.  53,  sees.  1  and 
2,  wiiich  reads  as  follows: 


"Xb  person  or  persons  shall  here- 
after carry  on  or  conduct  or  transact 
any  mercantile  business  in  this  state 
under  any  assumed  name,  or  under 
any  designation,  name,  or  style,  cor- 
porate or  otherwise,  other  than  the 
real  name  or  names  of  the  individual 
or  individuals  o^vning,  conducting  or 
transacting  such  business,  unless  such 
person  or  persons  shall  file  in  the 
office  of  the  clerk  of  the  county  or 
counties  in  which  such  person  or  per- 
sons, own,  conduct,  or  transact,  or 
intend  to  own,  conduct,  or  transact 
such  business,  or  inaintaln  an  office  or 
place  of  business,  a  certificate  setting 
forth  the  name  under  which  such  busi- 
ness is  owned,  or  is  to  be  conducted, 
or  transacted,  and  the  true  or  real 
full  name  or  names  of  the  person  or 
persons  owning,  conducting  or  trans- 
acting the  same,  with  the  home  and 
postoffice  address  or  addresses  of  said 
person  or  persons.  Said  certificate 
shall  be  executed  and  duly  acknowl- 
edged by  the  person  or  persons  so 
owning,  conducting  or  intending  to 
conduct  said  business. 

Provided,  that  the  selling  of  goods 
by  sample  or  through  traveling  agents 
or  traveling  salesmen  or  by  means 
of  orders  forwarded  by  the  purchaser 
through  the  mails,  shall  not  be  con- 
strued for  the  purpose  of  this  act  as 
conducting  or  transacting  business  so 
as  to  require  the  filing  of  said  cer- 
tificate. 

Persons  now  owning  or  conducting 
such  business  under  an  assumed  name 
or  under  any  such  designation  re- 
ferred to  in  section  one,  shall  file  such 
certificate  as  hereinbefore  prescribed, 
within  thirty  days  after  this  act  shall 
take  effect;  and  persons  hereafter 
owning,  conducting,  or  transacting 
business  as  aforesaid,  shall,  before 
commencing  said  business,  file  such 
certificate  in  the  manner  hereinbe- 
fore prescribed." 
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by  a  contract  of  any  sort,  they  must  all  be  jointly  sued  as 
defendants  for  a  breach  of  such  contract.**  They  can  not  be  sued 
separately  in  different  actions.**^  The  right  to  have  ^  separate 
sumnlons  issued  against  any  one  or  more  persons  jointly  liable 
to  the  plaintiff  does  not  change  this  rule.** 

(2)  When  joint  promisor  or  obligor  is  dead. — If  a  joint  obli- 
gor or  promisor  be  dead,  the  survivor  must  not  be  joined  with 
the  personal  representative  of  the  deceased  promisor  or  obligor, 
but  he  must  be  sued  separately,*^  nor  can  the  representatives  of 
two  deceased  persons  be  joined  in  the  same  action.** 

§  49.  Who  should  be  defendants — ^In  actions  of  tort — (1) 
General  rule. — ^Any  person  who  caused  an  injury  to  another  is 
liable  to  be  sued  by  the  person  injured.^  Under  this  rule  are 
included  private  corporations,  which  may  be  sued  for  their  torts 
committed  by  their  agents  and  employees  in  the  cotirse  of  their 
employment.''®  Municipal  corporations  in  the  exercise  of  their 
public  discretionary  and  governmental  functions  can  not  be  sued 
and  made  liable  for  the  misconduct,  negligence  or  omissions  of 
their  agents  and  officers.^^  But  where  a  municipality  is  charged 
with  the  duty  of  keeping  in  good  order  and  condition,  the  streets 
and  sidewalks  and  public  roads  and  bridges  within  the  corporate 
limits,  it  may  be  sued  for  injuries  to  persons  or  property  caused 


«*  Beard  v.  Lofton,  102  Ind.  408, 
2  X.  E.  Rep.  129;  Searle*  v.  Reed, 
63  Mich.  485,  29  N.  W.  Rep.  883; 
Eller  V.  Lacy,  137  Ind.  436,  36  N. 
E.  Rep.  1088;  Van  Lcyon  v.  Wreford, 
81  Mich.  606,  45  N.  W.  Rep.  1116; 
Roberts  v.  McLean,  16  Vt.  608,  4-2 
Am.  Doc.  529;   1  Bart.  Law  Pr.  144. 

OS  Searles  v.  Reed,  supra;  Eller  v. 
LacT,  8upra;  Van  Leyen  v.  Wreford, 
supra;  1  Bart.  Law  Pr.  144. 

««Code,  ch.  50,  sec.  27,  1906,  sec. 
1978. 

«»  1  Bart.  Law  Pr.  144,  145. 

•3    Jdem^  145. 


«» Andrew's  Stephen's  Pleading  (2d 
ed.)    81. 

70  Clark  on  Corporations,  193,  523. 

71  City  of  Richmond  v.  Long,  17 
Gratt.  (Va.)  375,  94  Am.  Dec.  461; 
Gibson  v.  City  of  Huntington,  38  W. 
Va.  177,  18  S.  E.  Rep.  147,  45  Am. 
St.  Rep.  853,  22  L.  R.  A.  561;  Bart- 
lett  V.  Town  of  Clarksburg,  45  W. 
Va.  393,  31  S.  E.  Rep.  918,  72  Am. 
St.  Rep.  817,  43  L.  R.  A.  295;  Brown 
V.  Town  of  Gnyandotte,  34  W.  Va. 
299,  12  S.  E.  Rep.  707,  11  L.  R.  A. 
121;  Wood  V.  City  of  Hinton,  47  W. 
Va,  645,  35  S.  E.  Rep.  824;  Mendd 
V.  City  of  Wheeling,  28  W.  Va.  233. 


§51  Hogg's  treatise  and  forms.  156 

by  failure  and  neglect  to  keep  such   streets  and  sidewalks  and 
public  roads  and  bridges  in  proper  order  and  condition/* 


§  50.    Joinder  of  parties  defendant — In  actions  of  tort. — In 

actions  of  tort  the  plaintiff  may  sue  all  the  parties  who  com- 
mitted it  or  participated  in  its  commission,  jointly  in  one  suit, 
or  he  may  sue  one  or  more  of  them;  he  is  not  bound  to  proceed 
against  all.^^  If  he  has  sued  all  of  them,  he  may  dismiss  the 
action  as  to  one  or  more  of  them  and  proceed  with  it  against 
the  rest.^*  And  it  is  provided  by  statute  that  a  release  to,  or  an 
accord  and  satisfaction  with  one  joint  trespasser,  hereafter  exe- 
cuted or  had,  shall  not  inure  to  the  benefit  of  another  such 
trespasser,  and  shall  be  no  bar  to  an  action  or  suit  against  such 
other  joint  trespasser  for  the  same  cause  of  action  to  which  the 
release  or  accord  and  satisfaction  relates/* 

§  51.  Consequences  of  non-joinder  or  mis-joinder  of  parties 
defendant,  and  how  this  objection  is  raised. — Inasmuch  as  a 
non-joinder  of-  parties  can  not  be  pleaded  in  abatement  in  a 
justice's  court,^'  if  it  is  desired  to  take  advantage  of  a  non- 
joinder of  one  or  more  necessary  defendants  and  objection  is 
made  on  this  ground,  the  objection  may  be  raised  orally  or  in 
writing  in  such  manner  as  to  indicate  to  a  person  of  common 
understanding  what  the  objection  is."  The  same  rule  applies 
to  a  mis-joinder,  that  is,  the  joining  of  a  person  as  defendant 
who  ought  not  to  be  joined.  If  the  objection  is  not  thus  made 
It  will  be  deemed  to  have  been  waived  and  that  other  parties 
ought  to  be  made  defendants  will  be  no  objection  to  rendering 
judgment  for  the  plaintiff,^*    If  the  plaintiff  sues  on  a  joint  con- 


72  Griffin  v.  Williamatown,  ©  W.  Va.  7«  Bloas  v.  Plymale,  3  W.  Va.  393, 

312 ;  Wilson  v.  City  of  Wheeling,  19  lOQ  Am.  Dec.  762. 

W.  Va.  323,  42  Am.  Rep.  780;  Curry  f^  Idem. 

V.  Town  of  Mannington,  23  W.  Va.  75  Code,  ch.  136,  soc.  7:  Code,  1006, 

14;  Sheff  v.  City  of  Huntington,  16  sec.  4085. 

W.   Va.   30T ;    Chapman   v.   Town   of  ^c  Ante,  §  42. 

Milton,  31  W.  Va.  384,  7  S.  E.  Rep.  ^^  Post,  §  100. 

28;  Biggs  v.  City  of  Huntington,  32  ^^  15  Enc.  PI.  &  Pr.  571,  572. 
W.  Va.  55,  9  S.  E.  Rep.  51. 
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tract  against  two  or  more,  he  must  prove  a  joint  contract,  or  he 
can  not  succeed  in  the  action  unless  there  is  some  matter  which 
goes  to  the  personal  discharge  of  some  one  or  more  of  the  par- 
ties and  which  shows  that  they  are  not  liable/*  If  necessary 
defendants  are  omitted,  or  improper  ones  joined  as  defendants, 
the  defect  may  be  cured  by  amendment.*®  That  is,  the  omitted 
parties  may  be  added  as  parties  defendant  to  the  action,  and  the 
unnecessary  or  improper  ones  dropped  from  the  cause, 

§  52.  How  and  when  a  civil  action  is  commenced  before  a 
justice. — ^Actions  before  justices  are  commenced  either  by  sum- 
mons or  by  appearance  and  agreement  of  the  parties  without 
summons,  but  not  otherwise.  If  the  action  be  commenced  by. 
agreement,  it  shall  be  proceeded  with  to  trial,  judgment  and 
execution  in  the  same  manner  and  with  like  effect  as  if  the 
same  had  been  commenced  by  summons.®^  In  the  former  case 
the  action  is  commenced  upon  the  delivery  of  the  summons  to 
be.  served,  and  the  constable  shall  note  thereon  the  time  of 
receiving  the  same.  In  the  latter  case  the  action  is  commenced 
at  the  time  of  docketing  the  case.*^* 

§  52a.  Commencement  of  the  action  by  appearance  and  agree- 
ment of*the  parties. — If  the  action  is  not  commenced  by  the 
issuance  of  a  summons  but  "by  the  appearance  and  agreement 
of    the   parties   without    summons,"   the   plaintiff   and    defendant 


79  Idem,  582. 

80  1  E511C.  PI.  &  Pr.  642,  544. 

81  Code,  ch.  50,  sec.  19 ;  Code,  1906, 
sec.  1970;  CConner  v.  DiU,  43  W. 
Va.  54,  26  S.  E.  Rep.  354.  In  Leo- 
nosio  V.  Bartilino,  7  S.  D.  93,  63  N. 
W.  Rep.  543,  the  court  says:  "Ac- 
tions in  justice's  court  can  be  insti- 
tuted only  by  the  issuance  of  a  sum- 
mons, or  by  the  voluntary  appear- 
ance and  pleading  of  the  parties.  In 
the  absence  of  a  summons  or  the  sub- 
mission by  pleading  of  the  matter  in 
controversy,  there  is  no  action   and 


there  can  be  no  judgment."  Lester  v. 
Crary,  1  Denio  81;  Tenny  v.  Filer, 
8  Wend.  560;  Fanning  v.  Trowbridge, 
5  Hill  428. 

sioln  State,  ex  rel.,  v.  Wella,  63 
W.  Va.  25,  pt.  3  syl.,  59  S.  E.  743, 
the  court  decides  as  follows: 

"A  claim  is  not  'in  suit'  before  a 
justice  until  he  has  issued  a  summons, 
thereon  and  delivered  the  same  to  an 
officer  to  be  served,  or  by  the  appear- 
ance and  agreement  of  the  parties 
without  summons  "and  the  case 
docketed." 
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should  appear  before  the  justice  to  manifest  their  consent,  or  by 
some  one  on  behalf  of  them  duly  authorized.  When  the  appear- 
ance is  not  in  person,  in  the  absence  of  personal  appearance  by 
the  parties,  the  authority  to  appear  on  their,  behalf  should  be 
proved  to  the  satisfaction  of  the  justice.*'^ 

§  52b.  Form  of  docket  entry  when  suit  is  commenced  by  ap- 
pearance and  agreement  of  parties. 

A.  B.,  Plaintiff.      \  Civil   action  for  the  recovery  of 
V.  V  money 'due  on  contract  (or  damages 

C.  D.,  Defendant.  ;  for  a  wrong,  as  the  case  may  be). 

On  this,  the day  of ,  190 — ,  before  me,  a  justice 

within  and  for  the  district  of ,  county  of ,  and  state 

of  West  Virginia,  A.  B.  appeared  in  person  (or  by  his  agent  or 
attorney,  duly  authorized  and  empowered  to  appear  in  his  be- 
half as  shown  to  the  satisfaction  of  me,  the  said  justice),  and 
likewise  C.  D.  (or  by  his  agent,  etc.,  as  above  stated,  as  the 
case  may  be),  and,  by  agreement  of  the  said  A.  B.  and  C.  D-, 
this  action  is  commenced  before  me,  within  and  for  the  said  dis- 
trict and  county,  without  summons,  for  the  recovery  of  money 
due  on  contract  (or  damages  for  a  wrong,  or  whatever  the  na- 
ture of  the  case  may  be)  and  in  which  action  the  sai^  A.  B.  is 
the  plaintiff  and  the  said  C.  D.  is  the  defendant. 

And  thereupon  (here  recite  whatever  is  done  in  further  prose- 
cution of  the  action,  the  same  as  if  summons  had  issued  and  had 
been  returned  duly  served). 

§  53.  The  form  and  purpose  of  the  summons. — The  summons 
in  justices'  courts  shall  be  in  form  or  substance  as  follows: 

" county,  to-wit: 

*'To  any  constable  in  said  county : 

"You  are  hereby  commanded  in  the  name  of  the  State  of  West 
Virginia,  to  summon  A.  B.  to  appear  before  me  at  my  office'^in 

the  district  of ,  in  the  "said  county,  on  the day  of 

,  at  —  o'clock,  a.  m.  (or  p.  m.,  as  the  case  may  be),  to 

answer  the  complaint  of  C.  D.,  in  a  civil  action  for  the  recovery 
of  money  due  on  contract  (or  for  damages  for  a  wrong,  as  the 


n 


Young  V.  Stout,  10  N.  J.  L.  302. 
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case  may  be)  in  which  the  plaintiff  will  claim  judgment  for 

$ . 

"Given  under  my  hand  this day  of ,  189 — . 

E F ,  J.  P."  w 

If  the  action  be  to  recover  possession  of  personal  property, 
the  cause  of  action  may  be  stated  in  the  summons  as  follows: 
"For  the  recovery  of  the  possession  of  one  horse  (or  one  cow, 

etc.,  according  to  the  fact)  of  the  value  of  $ ,  and  $ 

damages  for  the  detention  thereof."  ®*  The  real  purpose  of  the 
summons  is  to  bring  the  defendant  into  court  to  answer  the 
complaint  of  the  party  plaintiff,**^  and  upon  the  appearance  of 
the  parties  on  the  return  day  of  the  summons,  who  are  thus 
brought  before  the  justice,  the  .function  of  the  summons  is  for 
the  most  part  discharged — entirely  so  as  regards  the  statement 
of  the  cause  of  action.®*  It  is  the  duty  of  the  plaintiff  to  set 
forth  his  cause  of  action  in  his  complaint  and  not  in  the  sum- 
mons, further  than  to  show  the  character  of  the  action  atfd  the 
amount  for  which  judgment  will  be  demanded.*^  The  summons  is 
not  intended  to  supply  the  office  of  complaint.*® 

§  54.    The  form  of  the  sumons  in  unlawful  entry  and  detainer. 

" county,  to-wit : 

"To  any  constable  in  said  county: 

"You  are  hereby  commanded  in  the  name  of  the  State  of  West 
Virginia,  to  summon  C.  D.  to  appear  before  me  at  my  office  in 

the  district  of ,  in  said  county,  on  the day  of , 

19 — ,  at  —  o'clock  a.  m.  (or  p.  m.,  as  the  case  may  be),  to  an- 
swer the  action  of  A.  B.,  for  unlawfully  withholding  from  the 
said  A.  B.,  the  possession  of  the  following  described  real  estate 

and  premises,®*^  situate    in   the    district    of  ,  and  county  of 

,®"  and  state  aforesaid:    (Here  describe  the  land  or  prem- 

••Code,  ch.  50,   sec.  26;    1906,  sec.  30  W.  Va.,  at  p.  334,  4  S.  E.  Rep. 

1977.  298. 

•*Code,  ch.  50,  sec.  26;    1906,  sec.  "Wood  v.   Hancock,  supra. 

1977.  "Bumbaugh   v.   Sterringer,   48   W. 

"O'Connor  v.  Dils,  supra;  Meighen  Va.  121,  35  S.  E.  Rep.  854. 

V.  Williams,  60  W.  Va.  50,  40  S.  E.  ••The   action   must  be   brought   in 

Rep.  332.  the    county    in    which    the    land    or 

*  Idem.  greater  part  thereof  is  situated,  Code, 

"Code,  ch.  50,  sec.  50,  cl.  3;  Code,  ch.   50,   sec.   21a,   and    the   summons 

1906,   sec.   2001;    Wood   v.   Hancock,  must  state  the  county  in  which  the 

23  Tenn.  465 ;   Fouse  v.  Vanderwort,  land  lies,  as  shown  in  the  above  form. 

Supervisors  v.  Ellison,  8  W.  Va.  308. 
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ises  sought  to  be  recovered  so  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended  thereby)**  and  in  which 
action  the  said  A.  B.  will  claim  $ damages  for  the  deten- 
tion of  said  premises. 

"Given  under  my  hand  this day  of ,  19 — . 


E.  F.,  J.  P. 


*f 


§  55.  Essential  requisites  of  a  summons — Without  which  it 
is  absolutely  void  and  cannot  be  amended. — There  is  a  vital 
difference  between  a  process  that  is  void  and  one  that  is  void- 
able. The  former  cannot  be  made  valid  by  amendment,  while 
the   latter   may   be   made   sufficient  by   proper   amendment.'*    A 


•*  As  to  the  description  of  the  prem- 
ises. The  law  does  not  require  a  ' 
minute  description  of  the  land  by 
metes  and  bounds.  A  mere  general 
description  will  answer  the  require- 
ments of  the  law.  But  whether  the 
description  in  the  summons  be  gen- 
eral or  special,  it  should  be  such 
a  description  of  the  premises  as  that 
from  such  description,  the  locality 
of  the  sam^  may  be  ascertained,  and 
the  premises  identified  with  reason- 
able certainty,  having  in  view  the  de- 
livery of  the  possession  thereof  from 
such  description.  Board  of  Educa- 
tion V.  Crawford,  14  W.  Va.  790,  803, 
804. 

"Description  of  premises  in  sum- 
mons in  unlawful  detainer  before  a 
justice  shall  describe  the  premises 
with  convenient  certainty,  so  as  to 
enable  the  sheriff  to  deliver  posses- 
sion; but  that  description  need  not  be 
so  certain  as  in  itself  and  alone  to 
enable  him  to  do  so,  as  he  may  de- 
liver as  the  plaintiff,  or  information 
from  other  sources  may  direct,  so  he 
do  not  violate  the  description  in  the 
summons.  If  that  description  can 
be  rendered  certain  bv  extrinsic  evi* 
dencp,  it  is  sufficient."  Simpkins  v. 
White,  43  W.  Va.  125,  27  S.  E.  Rep. 
361. 

"The  complaint,  if  one  has  been 
filed,  may  be  looked  to  in  order  to 
determine  the  sufficiency  of  the  de- 
scription." Thorn  v.  Thorn,  47  W. 
Va.  4,  34  S.  E.  Rep.  759. 


**  Process  devoid  of  the  essential  re- 
quirements to  give  it  vitality  and 
force  is  not  amendable.  A  void  writ 
has  no  vitality  and  nothing  exists 
by  which  it  can  be  amended.  The 
breath  of  life  cannot  be  infused  into 
it  and  it  is  a  nullity.  Not  so  with 
a  writ  voidable  only.  .  .  .  All  void- 
able process  can  be  made  perfect  by 
proper  amendment;  void  process  can- 
not be."  Alderson,  Judicial  Write 
and  Process,  128. 

"An  error  that  will  render  a  writ 
void  must  affect  more  than  its  form; 
it  must  penetrate  the  substance  and 
be  jurisdictional.  All  clerical  mis- 
prisions  may  be  remedied  by  amend* 
ment;  for  they  do  not  entirely  de- 
stroy the  validity  of  a  writ.  These 
errors  are  almost  exclusively  omis- 
sions. It  has  long  been  the  law  that 
process  would  not  be  adjudged  void 
'for  the  omission  of  something  which 
was  essential,  but  for  what  was  con- 
tained in  it.*  ...  If  the  writ  were 
otherwise  good,  but  something  was 
omitted  which  was  essential,  the 
court  would  allow  it  to  be  supplied 
by  amendment  after  the  execution  of 
the  writ;  the  whole  policy  of  the 
law  being  in  favor  of  allowing  omis- 
sions to  be  supplied  by  amendment. 
Matter  of  form  in  an  act  done  under 
authority  is  generally  amendable; 
not  matter  on  which  the  authority 
rests  to  confer  jurisdiction."  Idem, 
p.  129. 

See  Sharman  v.  Huot,  20  Montana 
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summons  is  void  that  does  not  run  in  the  name  of  the  state 
of  West  Virginia,''  or  is  made  returnable  within  less  than  five 
or  more  than  thirty  days  from  its  date,  or  if  it  be  in  an  action  of 
unlawful  detainer,  within  less  than  three  or  more  than  ten  days 
from  its  delivery  to  the  officer  to  be  served,**  or  if  the  summons 
be  not  signed  by  the  justice.**^ 


555,    63    Am.    St.    Rep.    645,    in   the 
opinion    of    which    the    court    says: 
"It  is  inaisted,  however,  that  the  sum- 
mons in  question   may  be  amended. 
Section  774  of  the  Code  of  Civil  Pro- 
cedure  does  not  confer   power   upon 
the  court  to  amend  a  void  jurisdic- 
tional writ  or  process.    Here  the  sup- 
posed  summons  was   defective   in    a 
material  part,  and   hence   it   is  not 
amendable."     United  States  v.  Rose, 
14  Fed.  Rep.  681;  Choate  v.  Spencer, 
13  Mont.  127,  40  Am.  St.  Rep.  425. 
''There  must  be  a  process  to  be  amend- 
ed— something  to  amend  and  amend 
by."  United  States  v.  Turner,  60  Fed. 
Rep.   734;    WithereU   v.   Randall,   30 
Me.    168;   Joiner   v.  Delta   Bank,   71 
Miss.  382.    "The  rule  applicable  to  a 
statute   even    more   liberal    with    re- 
spect to  amendments  than  is  section 
774  of  the  Code  of  Civil  Procedure, 
is    clearly    stated    by    the    supreme 
court   of    Wisconsin    in    Whitney   v. 
Brunette,    15    Wis.    68,    as    follows: 
'It  is  true,  the  statute  of  amendments 
then  in  force  was  very  broad  and  Iib« 
eral.     It  provided  that  the  court  in 
which  any  action  was  pending  might 
amend  any  process,  pleading  or  pro- 
ceeding in  such  action,  either  in  form 
or  substance,  for  the  furtherance  of 
justice,"  etc.     But  I  think   this   re- 
lates only  to  such  defects  as  do  not 
render    the    process    absolutely   void. 
There  must  be  something  to  amend, 
and   a   void   writ  is   a   nullity.     To 
am^end  in   such  a  case  would  be  to 
create  the  writ  anew,  giving  it  a  re- 
troactive effect.' "    Bunn  v.  Thomas,  2 
Johns.     190;     Burk    v.    Barnard,    4 
Johns.  309;  Bell  v.  Austin,  13  Pick. 
90;  Cramer  t.  Van  Alstyne,  9  Johns. 


« 


386;   Chandler  v.  Brecknell,  4  Cdvr. 
49;  Kyles  v.  Ford,  2  Rand.  4. 

In  the  note  to  "Sharman  v.  Hout, 
8upra,  the  following  appears:  ''All 
voidable  process  can  be  made  perfect 
by  proper  amendment  but  void  pro- 
cess can  not  be."  Durham  v.  Heaton, 
28  111.  284,  81  Am.  Dec.  275.  "The 
true  test  of  void  process  occasioned 
by  an  irregularity,  is  that  the  irreg« 
ularity  must  be  in  the  process  itself 
or  in  the  mode  of  issuing  it."  Byers 
V.  Fowler,  12  Ark.  218;  54  Am.  Dec. 
271.  See  Bank  of  Missouri  v.  Mat- 
son,  26  Mo.  243,  72  Am.  Dec.  208; 
Woodcock  V.  Bennett,  1  Cow.  711, 
13  Am.  Dec.  568. 

M  Gorman  v.  Steed,  1  W.  Va.  1; 
Sims  V.  Bank,  3  W.  Va.  415.  The 
same  doctrine  has  been  declared  in 
Yeager  v.  Gowers,  78  Ky.  278;  Forbes 
V.  Darling,  94  Mich.  621,  54  N.  W. 
Rep.  385;  Curtis  v.  McCullough,  3 
Xev.  202;  Mayor  v.  Pearl,  11  Humph. 
249;  McLendon  v.  State,  92  Tenn. 
520,  22  S.  W.  Rep.  200.  See  Alder- 
son  on  Jud.  W.  &  Proc.  37,  38,  for 
the  contrary  doctrine. 

»*  Williams  v.  Bower,  26  Mo.  601 ; 
Fuller  V.  Indianapolis  &  C.  R.  Co., 
18  Ind.  91 ;  Bvarts  v.  Fisk,  44  Mich. 
515,  7  N.  W.  Rep.  81;  Simpson  v. 
Durfee,  50  Mich.  80,  14  N.  W.  Rep. 
706;  Craighead  v.  Martin,  25  Minn. 
41;  Simmons  v.  Cochran,  29  S.  C.  31, 
6  S.  E.  Rep.  859;  Adkins  v.  Moore, 
43  S.  C.  173,  20  S.  E.  Rep.  985. 

»5  Smith  V.  Smith,  15  N.  H.  55; 
Wood  V.  Fithian,  24  N.  J.  Law  33; 
Kirkwood  v.  Smith,  77  Tenn.  228; 
Colborn  v*  Booth,  41  W.  Va.  289,  23 
S.  E.  Rep.  556. 
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And  a  summons  which  names  the  magisterial  district,  but  not 
the  county,  whereto  the  defendant  is  cited  to  appear  is  'void.'"* 

§  56.  When  the  summons  is  sufficient  and  will  not  be  quashed 
or  set  aside. — If  the  summons  run  in  the  name  of  the  state,  be 
made  returnable  not  less  than  five  nor  more  than  thirty  days 
from  its  date,"'^^  or  if  the  action  be  unlawful  detainer,  not  less 
than  three  nor  more  than  ten  days  from  the  delivery  of  the 
summons  to   the   officer   to  be'  served,   be   signed  by  the  justice 


»6o  Rousy  V.  'Stillwagon,  70  W.  Va. 
670,  672,  74  S.  E.  732. 

•56  In  Bank  of  Union  v.  Loeb,  71 
W.  Va.  494,  76  S.  E.  883,  the  court 
held: 

''The  summons  of  a  justice,  issued 
August  19,  IDOl,  returnable  August 
24,  1901,  at  9  o'clock  A.  M.,  is  not 
invalid  by  section  26,  chapter  50, 
Code.  Being  made  returnable  on  the 
fifth  day  from  its  date,  it,  by  proper 
construction,  conforms  to  the  require- 
ments of  that  section  saying,  that 
such  summons  shall  'be  made  return- 
able not  less  than  five  ♦  ♦  ♦  days 
from  its  date.'"  ' 

In  the  course  of  its  opinion  in  this 
case  our  supreme  court  said: 

"Being  so  authorized  to  intervene, 
and  being  properly  in  this  court,  on 
a  writ  of  error,  we  reach  the  next 
point,  namely,  is  the  summons  of  the 
justice,  issued  August  19,  1901,  and 
made  returnable  August  24,  1901,  at 
9  o'clock  A.  M.,  in  the  Loeb  Shoe 
Company  case  absolutely  void  by  sec- 
tion 26,  of  chapter  50,  requiring  that 
such  summons  'be  made  returnable 
not  less  than  five  nor  more  than  thirty 
davs  from  its  date?'  It  is  insisted 
that  under  this  statute  the  earliest 
day  to  which  this  writ  could  have 
been  made  returnable  was  August  25; 
that  the  statute  gives  the  defendant 
summoned  five  full  days  from  the  date 
of  the  summons  to  appear,  which  in 
this  case  did  not  end  until  midnight 
of  the  twenty-fourth,  wherefore  the 
summons  was  absolutely  void,  and 
without  appearance,  gave  the  justice 


absolutely  no  jurisdiction  whatsoever. 
Is  this  a  correct  interpretation  of  the 
statute?  We  think  not.  True  the 
statute  says  'not  less  than  five  ♦  ♦  ♦ 
days  from  its  date.'  But  five  days 
from  August  19,  would  be  August  24. 
We  think  that  the  rule  for  computfng 
time  by  excluding  the  first  and  in- 
cluding the  last  day,  prescribed  by 
section  12,  chapter  13,  Code,  1906, 
and  the  general  rule  that  the  law 
recognizes  no  fractions  in  computing 
time,  is  applicable.  This  conclusion 
is  fully  supported  by  decisions  from 
other  states  construing  similar  stat- 
utes, and  by  the  obiter,  at  least,  of 
Horner  v.  .Huftman,  52  W.  Va.  41, 
45-6,  43  S.  E.  132;  Smith  v.  Force,  31 
Minn.  119,  16  N.  W.  704;  Young  v. 
Krueger,  92  Wis.  361,  66  N.  W.  353; 
Womack  v.  McAhren,  9  Ind.  6;  Mar- 
tin V.  Reed,  Id.  180;  Blair  v.  Davis, 
Id.  236;  Blair  v.  Manson,  Id.  357; 
Warner  v.  Bucher,  24  Kan.  478; 
Schultz  V.  American  Clock  Co.,  39  Id. 
334,  18  Pac.  221;  'Savings  &  Loan 
Society  v.  Thompson,  32  Cal.  347. 
True  the  question  is  not  made  a  point 
of  the  syllabus  in  our  case,  but  the 
point  was  involved,  though  not  neces- 
sary, as  therein  stated,  to  a  decision 
of  the  cases.  The  decisions  cited  for 
plaintiff,  per  contra,  unless  it  be  Ad- 
kins  v.  Moore  (S.  C),  20  S.  E.  985, 
seem  to  us  inapplicable.  If  that  case 
is  so  interpreted  we  decline  to  follow 
it;  it  is  opposed  to  the  weight  of 
authority  and  to  our  interpretation 
of  our  particular  statute." 
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issuing  it,®*  on  the  day  of  its  issuance,*^  and  it  is  sufficient  on 
its  face  to  show  what  is  intended  thereby,  it  shall  not  be  quashed 
or  set  aside  for  any  defect  therein.** 

The  statute  is  imperative  that  the  summons  shall  be  made 
returnable  not  less  than  five  nor  more  than  thirty  days  from  its 
date;  and  no  trial  shall  be  had  or  judgment  rendered  in  less 
than  five  days  after  the  summons  has  been  served  on  the 
defendant.*®  If  the  action  be  in  unlawful  detainer,  the  summons 
must  not  be  returnable  so  as  to  require  the  appearance  of  the 
defendant  within  less  than  three  or  more  than  ten  days  from  the 
delivery  of  the  summons  to  the  officer  to  be  served. ^^^ 

If  the  summons  state  a  legal  cause  of  action  and  is  in  other 
respects  sufficient,  it  ought  not  to  be  quashed,  simply  because  it 
states  two  or  more  causes  of  action ;^'^^  so  a  summons  sued  out 
in  the  name  of  J.  W.  B.,  guardian  ad  litem  of  W.  B.,  a  minor, 
will  not  be  quashed,  though  not  in  the  proper  Jorm,  as  the  de- 
fendant will  not  be  misled  by  it;*'^-  and  a  summons  issued  by  a 
justice,  requiring  the  defendant  to  appear  before  him  at  the 
proper  time  and  place  therein  specified,  to  answer  the  complaint 

« 

of  the  plaintiflF  "in  a  civil  action  for  the  recovery  of  money  due 
on  a  judgment  on  the  docket  of  J.  A,  Connelly,  late  a  justice,  to 
show  cause  why  said  judgment  should  not  revive  and  be  re- 
entered  and  execution   issue  thereon,   in   which   the   plaintiflF  will 


o«  See  Colborn  v.  Booth,  41  W.  Va. 
289,  23  S.  E.  556;  Fisher  v.  Crowley, 
57  W.  Va.  312,  318,  oQ  S.  E.  422.  In 
Fisher  v.  Crowley,  supra,  the  follow- 
ing appears  in  the  opinion  of  the 
court : 

"Other  cases,  declaring  the  statu- 
tory provisions  relating  to  the  return 
of  process  to  be  mandatory  and  hold- 
ing process  not  conforming  thereto 
void,  are  Lavell  v.  McCurdy,  77  Va. 
673;  Warren  v.  Saunders,  27  Gratt. 
259;  Gas  Co.  v.  Wheeling,  7  W.  Va. 
22.  A  summons  not  signed  by  thi; 
clerk  is  so  fatally  defective  that  it 
can  not  be  amended.  Laidley  v. 
Bright,  17  W.  Va.  779,  791,  792;  Hick- 
man V.  Larkey,  6  Gratt.  210.  Such 
IB  the  conclusion  u&ually  expressed  by 


the  authorities."  Camman  v.  Perrinc, 
9  X.  J.  L.  253;  Seurer  v.  Horst,  31 
Minn.  479;  Roberts  v.  Allman,  106 
X.  C.  301;  Rattan  v.  Stone,  4  111. 
540;  Williamson  v.  McCormick,  126 
Pa.  St.  274. 

07  Colborn  v.  Booth,  41  W.  Va.  289, 
23  S.  E.  Rep.  556. 

08  Code,  ch.  50,  see.  26;    1906,  sec. 
1977. 

00  Code,  ch.  50,  sec.  26;   1906,  sec. 
1977. 

100  Code,  ch.  50,  sec.  212;  1906,  sec. 
2103. 

101  Feuse  v.  Vanderwort,  30  W.  Va. 
327,   4   S.  E.  Rep.  298. 

102  Blankenship  v.  K.  &  M.  Ry.  Co., 
43  W.  Va.  135,  27  S.  E.  Rep.  355. 
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demand  judgment  for  one  hundred  and  sixty-two  dollars  and 
cents,  exclusive  of  interest  and  cost,"  is  sufficient.^^* 

"In  a  case  where  an  order  of  arrest  is  issued  pursuant  to  the 
provisions  of  this  chapter  (fifty  of  the  Code)  the  summons 
may  be  made  returnable  and  be  served  at  the  same  time  as  the 
order  of  arrest,  and  a  trial  may  be  had  at  any  time  after  the 
execution  of  the  order  of  arrest  and  service  of  the  summons."  ^^^ 

A  summons  should  not  be  quashed  simply  because  it  states 
two  or  more  causes  of  action.^*^^ 

§  57.  How  defect  in  a  summons  or  its  return  is  reached. — If 
there  exists  any  defect  in  the  summons  commencing  the  suit,  or 
in  the  return  made  thereon,  the  defendant  can  only  take  advan- 
tage of  such  defect  by  entering  a  special  appearance  before  the 
justice  for  that  purpose  only,  and  moving  to  quash  the  summons 
or  return,  and  in  submitting  such  motion  the  defendant  must 
state  that  his  appearance  is  only  for  the  purpose  of  making  such 
motion.1^3^ 

In  C.  &  O.  Ry.  Co.  v.  Wright,^^^**  the  court  decided  as  follows: 
"If  a  defendant  to  a  suit  instituted  before  a  justice  after  making 
a  specific  appearance  for  the  purpose  of  quashing  a  fatally  defec- 
tive return  of  service  of  summons,  enters  a  general  appearance 
to  the  action,  proceeds  with  the  trial  of  the  case  and  the  presen- 
tation of  his  defense  and  on  judgment  being  rendered  against 
him,  appeals  to  the  circuit  court,  he  thereby  cures  the  defects 
in  the  service  and  abandons  his  specific  appearance  and  submits 
himself  to  the  jurisdiction  of  the  justice  and  the  court,  and 
after  final  judgment  rendered  against  him  by  such  court  he  can 
not  prohibit  the  collection  of  the  same  because  of  the  defective 
return  of  the  summons." 

A  motion  to  quash  is  the  proper  method  to  take  advantage  of 
any  defect  in  a  summons  or  in  the  return  thereto  in  a  justice's 
court.^^'« 

§  58.  Form  of  order  and  docket  entry  submitti:  g  motion  to 
quash   a   summons  or   the  return   thereon. — If   the   defendant 

lOsMeighen  v.  Williams,  50  W.  Va.  43  W.  Va.   135,  27   S.  E.   Rep.   355; 

65,  40  S.  E.  Rep.  332.  Layne   v.    Ohio    River    Railroad   Co., 

108a  Code,     1913,    ch.    50,    sec.    26,  35'w,  Va.  438,  14  S.  E.  Rep.  123. 

serial  sec.  2r)80.  io3d  50  W.  Va.  653,  41  S.  E.  147. 

1036  Fouse  V.  Vandervort,  supra.  503«  Say  re  v.  Ohio  River  R.  R.  Co., 

loscBlankenship  v.  K.  &  M.  Ry.  Co.,  35  W.  Va.  438,  14  S.  E.  123. 
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makes  his  motion  in  writing  he  should  do  so  on  a  separate  paper, 
beginning  with  the  style  of  the  cause,  as  shown  in  a  former 
section/*^  following  with  the  statement  of  its  pendency  before 
the  justice  (naming  him)  and  then  proceeding  as  follows:  "And 
now  comes  the  defendant  (appearing  in  this  case  only  for  that 
purpose  and  none  other),  and  moves  the  said  justice  to  quash 
the  summons  commencing  this  suit  (or  the  return  thereon,  as 
the  case  may  be)."^^*  The  writing  may  be  signed  by  the 
defendant,  his  agent  or  attorney. 

If  the  motion  be  made  orally,  and  not  in  writing,  the  justice 
should  make  the  following  docket  entry,  after  having  entered  in 
his  docket  the  style  of  the  cause,  the  issuance  of  the  summons, 
etc.,  down  to  the  *  as  shown  in  §  700 :  "And  thereupon 
the  defendant  appeared  and  moved  to  quash  the  summons  com- 
mencing this  suit  (or  the  return  thereon,  as  the  case  may  be), 
stating  in  the  submission  of  said  motion  that  he  appeared  for  no 
other  purpose." 

When  the  motion  is  in  writing,  the  docket  entry  may  be  in 
the  following  form:  "And  thereupon  the  defendant  appeared  in 
person  (or  by  his  agent  or  attorney  if  he  appears  by  one)  and 
filed  his  motion  in  writing  to  quash  the  summons  commencing 
this  action  (or  the  return  thereon,  as  the  case  may  be)." 

§  59.  Form  of  docket  entry  sustaining  motion  to  quash  the 
summons  or  return  theron. — ^"Having  heard  and  considered  the 
grounds  of  the  motion  made  to  quash  the  summons  commencing 
this  action  (or  return  on  the  summons,  as  the  case  may  be),*  it  is 
ordered  that  said  summons  be  and  the  same  is  hereby  quashed,  and 
it  is  further  considered  that  the  defendant  C.  D.  do  recover  of  and 
from  the  plaintiff  A.  B.  his  costs,  in  and  about  his  defense  in  this 
behalf  expended." 

If  the  motion  be  to  quash  the  return  on  the  summons,  and  the 
return  is  amendable  so  as  to  make  it  a  valid  return  of  service, 
follow  the  above  form,  adapting  it  to  the  return  on  the  summons, 
'  down  to  the  *  and  continue  as  follows :  "And  thereupon  the 
plaintiff  asked  leave  to  be  permitted  to  have  said  return  amended, 
and   said   leave  was   granted    and    said    return   permitted   to   be 

i<>4  Ante,  §  52h.  mission,  as  these  are  given  orally  or 

io4*lt  is  not  necessary  to  specify  in  argument  to  the  justice  after  th€ 
the  groondfl  of  the  motion  in  its  6ub-      motion  is  made. 
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amended  and  the  return,  as  amended,  is  marked  for  identification, 
'Amended  Return.' "  If  the  return  is  not  susceptible  of  amend- 
ment, then  the  action  must  be  dismissed,  as  in  the  case  of  the 
quashing  of  the  summons. 

But  no  action  will  be  dismissed  upon  the  quashing  of  the  sum- 
mons, unless  the  plaintiff  submit  to  its  dismissal,  as  a  new  or  alias 
summons  upon  the  motion  of  the  plaintiff  will  be  issued  properly 
returnable,*^*^  and  it  may  be  served  as  soon  as  issued.^®® 

§  60.  Form  of  docket  entry  overruling  motion  to  quash  sum- 
mons.— "Having  heard  and  considered  the  grounds  of  the  motion 
to  quash  the  summons  commencing  this  action,  it  is  ordered  that 
said  motion  be  and  the  same  is  hereby  overruled." 

§  61.  What  will  constitute  a  waiver  of  the  defects  in  a  sum- 
mons or  the  service  thereof. — A  general  appearance  by  the  de- 
fendant to  the  action,  that  is  an  appearance  for  any  purpose 
except  to  take  advantage  of  a  defect  in  the  summons  or  the 
service  or  the  return  thereof,  waives  any  and  all  defects  in 
the  summons  or  the  return  thereon,  and  the  defendant  can 
not,  after  such  general  appearance,  take  advantage  of  any  de- 
fect in  the  summons  or  the  return  of  the  service  thereof."' 
Thus  an  appearance  by  the  defendant  and  agreeing  or  moving  to 
continue  the  cause  is  a  waiver  of  any  defect  in  the  summons  or  its 
return  of  service.^'^^  So,  an  appeal  by  a  party  to  the  action  in 
the  justice's  court  operates  as  a  general  appearance  in  the  circuit 
court  and  the  defects  in  the  summons  or  return  are  waived  and  no 
advantage  can  be  taken  of  them  in  the  circuit  court  on  the  ap- 
peal.^^®  So,  where  a  person  is  sued  in  the  wreng  name,  an  appear- 
ance and  pleading  to  the  action  covers  such  defect.*^®     A  general 


108  Johnson  v.  MacCoy,  32  W.  Va. 
at  p.  554,  9  S.  E.  Rep.  887,  20  Enc. 
PL  &  Pr.  1118  [citing  Adams  v.  State, 
la  Ark.  414;  National  Bank  v.  Buck- 
master,  1  111.  176;  McFadden  v.  Fos- 
tier,  20  III.  515;  Harris  v.  Jenks,  3 
111.  475.] 

io«  Johnson  v.  MacCoy,  supra. 

107  Bank  of  the  Valley  v.  Bank  of 
Berkeley,  3  W.  Va.  386;  Mahany  v. 
Kephart,  15  W.  Va.  618;  Blanken- 
ship  V.  K.  &  M.  Ry.  Co.,  43  W.  Va. 
135,  27  S.  E.  Rep.  356;  Meighen  v. 
Williams,  50  W.  Va.  65,  69,  40  S.  £. 


Rep.  332.  See  Fisher  v.  Crowley,  57 
W.  Va.  312,  especially  at  page  329 
in  the  opinion,  50  S.  E.  422. 

108  Meighen  v.  Williams,  supra;  Ma- 
hany V.  Kephart,  supra. 

100  Thorn  v.  Thorn,  47  W.  Va.  4,  34 
S.  E.  Rep.  759;  Meighen  v.  Williams,  * 
supra;  Witting  v.  St.  Louis,  etc.,  Ry. 
Co.,  10  Mo.  621,  20  Am.  St.  Rep.  636; 
Rohrbough  v.  United  'States  Express 
Co.,  50  W.  Va.  148,  40  S.  E.  Rep. 
3«e,  88  Am.  St.  Rep.  849. 

iioWeimer   v.    Rector,   43    W.   Va. 
T3>5,  28  S.  E.  Rep.  716. 
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appearance  to  the  action  by  the  defendant  puts  him  in  court  and 
gives  jurisdiction  of  his  person,  to  the  same  extent  and  effect  as  if 
the  summons  had  been  issued  in  due  form  and  been  regularly 
served  upon  him.*"  An  appearance  relieves  from  the  effect  of 
void  process.*"  It  may  be  well  to  observe  that  an  appearance 
to  an  action  of  unlawful  entry  and  detainer  does  not  cure  or  relieve 
from  a  defective  or  insufficient  description  of  the  premises  in  the 
summons. 

§  62.  How  appearance  may  be  made  before  a  justice. — It  is 
provided  by  statute  that  any  party  to  a  civil  action,  and  the  defend- 
ant in  a  criminal  prosecution  before  a  justice,  unless  he  be  under 
the  age  of  twenty-one  years,  may  appear  and  conduct  his  action  or 
defense  in  person,  or  by  agent  or  attorney.**' 

Who  may  act  as  agent  or  attorney  before  a  justice. — ^A  party 
authorized  to  appear,  by  agent  or  attorney,***  may  employ  any 
person  except  a  justice  or  constable  to  act  as  such  agent  or 
attorney.  The  authority  to  so  act  may  be  verbal  or  written;  and* 
•no  justice  or  constable  shall  act  as  agent  or  attorney  for  a 
party  to  an  action,  proceeding  or  prosecution  before  a  justice, 
and  if  he  does  so  act,  he  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  be  fined  not  less  than  twenty  nor  more 
than  one  hundred  dollars.**' 

§  63.  Forms  to  be  used  in  the  summons  where  parties  sue  or 
are  sued  as  partners. — If  the  parties  sue  or  are  sued  as  partners 
their  names  should  be  set  out  in  the  summons  as  follows:  A.  B., 
•C.  D.  and  E.  F.  {setting  out  all  the  individual  names  of  the 
partners)  partners  doing  business  as  A.  B.  &  Co.,  (or  whatever  the 
parnership  name  may  be)  ;**•  or  if  some  of  the  members  of  the 
firm  are  dead  the  surviving  members  should  sue  or  be  sued  as 
follows:  A.  B.  and  C.  D.,  surviving  partners  of  themselves  and 
E.  F.,  late  partners  doing  business  as  A.  B.  &  Co.**^ 

Ill  Mahany  v.  Eephart,  8Upra.  n^  Code,  ch.  50,  sec.  22 ;   1906,  sec. 

inPixley  v.  Winchell,  7  Cow.    (K.  1973. 

Y.)r  366,  9  Law  ed.  156.  "« But   a    joint   judgment   against 

lis  Code,  ch.  50,  sec.  22,  1906,  sec.  the  individual  members  of  a  firm  on 

1973.  a  ^firm  liability  is  not~  erroneous  for 

114  Any  person  of  the  age  of  twenty-  failure    to    set    out    tlie    firm    name, 

one  years   and   over  may   appear  by  Weimer  v.  Rector,  43  W.  Va.  735,  28 

agent  or  attorney,  but  if  under  that  S.  E.  Rep.  716. 

age  he  must  appear  by  guardian  ad  n?  15  Enc.  PI.  &  Pr.  914,  915. 
litem. 
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§  64.  Form  to  be*  used  in  the  summons  where  part  of  joint 
parties  are  dead. — If  some  one  or  more  joint  promisees  or  joint 
obligees*'*  be  dead,  the  summons  should  be  in  the  following  form 
as  to  the  plaintiffs :  A.  B.  and  C.  D.,  surviving  promisees  of  them- 
selves, and  E.  F.,  deceased  {inserting  all  the  names  of  the  parties 
who  haze  died  that  should  be  joined  if  they  were  living) ;  when 
joint  parties  are  sued  they  are  called  promisors,  when  the  contract 
is  not  under  seal,  and  obligors  when  under  seal,  and  the  form  of 
the  summons  as  to  them,  being  promisors  or  obligors,  should  be  as 
follows:  A.  B.  and  C.  D.,  surviving  promisors  (or  obligors,  as 
the  case  may  be)  of  themselves,  and  E.  F.,  deceased  (naming  all 
the  parties  who  have  died  since  the  making  of  the  promise  or 
obligation.) 

§  64a.  Separate  summons  may  be  issued  against  any  one  or 
more  of  several  defendants  who  are  jointly  liable. — "When  two 
or  more  persons  are  jointly  liable  to  the  action,  a  separate  sum- 
mons, if  the  plaintiff  require  it,  may  be  issued  at  the  commence- 
ment of  the  action,  or  at  any  time  thereafter,  against  any  one  or 
more  of  them,  and  be  directed  and  served  as.  provided  in  section 
seventeen  of  this  chapter,^^^*  but  the  summons  issued  at  tlie  com- 
mencement of  the  action  must  all  be  returnable  at  the  same  time, 
and  the  summons  against  every  such  defendant  separately  must 
state  who  are  sued  with  him."  "^* 

§  65.  Form  where  a  separate  summons  is  issued  against  one 
or  more  persons  jointly  liable  in  an  action. — If  the  -plaintiff  re- 
quires a  separate  summons  against  one  or  more  persons  under 
section  27  of  chapter  50  of  the  Code,  who  are  jointly  liable  in  the 
action,  the  form  should  be  as  follows:  A.  B.,  'who  is  jointly 
sued  with  C.  D.  {stating  the  names  of  all  the  persons  who  are 
jointly  sued  with  A.  B.)  ;  or  if  the  summons  be  issued  separately 
against  two  of  the  joint  parties,  it  should  be  in  form  as  follows: 
A.  B.  and  C.  D.,  who  are  jointly  sued  with  {naming  all  the  others 
with  whom  they  are  jointly  sued,) 

1J8  The  promisees  or  the  obligees  are  seal  the  contract  or  agreement  is  de- 

theones  who  bring  the  suit  as  plain-  nominated    a    promise,    when    inuler 

tiffs.     The  persons   to  whom   a  joint  seal,  an   obligation, 
promise  or  obligation  is  made  or  in-  n»*  Chapter  .lO  of   the  Code,    1913. 

ciined   by  contract   are  called  prom-  ii»<«Coile,  10l:j,  ch.  50,  sec.  27,  .-^i-Mial 

i&ees    or   obligees.      When    not    under  slc.  2jS1. 
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%  66.  Form  where  an  infant  is  plaintiff. — If  the  suit  be  brought 
by  a  person  under  twenty-one  years  of  age,  the  form  used  in  the 
summons  should  be  as  follows:  "A.  B.,  an  infant  under  twenty- 
one  years  of  age,  who  sues  by  C.  D.,  his  guardian  ad  litem." 

§  67.    Form  of  docket  entry  appointing  guardian  ad  litem. 

A.  B.,  suing  by  C.  D.,  his  ^ 

guardian  ad  litem.  For  the  recovery  of  damages 

vs.  4        for  a  wrong.* 

E.  T., 

This  day  came  before  me,  G.  H.,  a  justice  of district  in 

the  county  of ,  A.  B.,  an  infant  under  twenty-one,  but  up- 
wards of  fourteen  years  of  age,  and  on  the  application  of  said  A.  B., 
the  said  C.  D.  is  hereby  appointed  a  guardian  ad  litem  for  the  said 
A.  B.  to  conduct  this  suit  for  said  infant  plaintiff.  Whereupon  the 
said  C.  D.,  as  said  guardian  ad  litem,  gave  his  consent  in  writing 
to  his  appointment,  and  in  like  manner  agreeed  to  be  responsible 
for  costs,  in  the  event  of  the  plaintiff's  failure  in  this  action,  which 
writing  is  now  filed  with  me  as  justice  aforesaid. 

If  the  infant  be  under  fourteen  years  of  age,  the  entry  should  be 
as  follows  down  to  the  * :  This  day  came  before  me,  G.  H.,  a  jus- 
tice of district  in  the  county  of ,  I.  J.,  a  friend  of 

A.  B.,  an  infant  under  the  age  of  fourteen  years,  and  moved  said 
justice  to  appoint  a  guardian  ad  litem  for  said  A.  B.,  to  enable  said 
A.  B.  to  bring  an  action  against  E.  F.  for  the  recovery  of  damages 
for  a  wrong;  and  thereupon  the  said  C.  D.  is  hereby  appointed  a 
guardian  ad  litem  for  the  said  A.  B.  to  conduct  this  suit  for  said 
infant  plaintiff.  Whereupon  the  said  C.  D.,  as  said  guardian  ad  litem, 
gave  his  consent  in  writing  to  his  appointment  and  in  like  manner 
agreed  to  be  responsible  for  costs,  in  the  event  of  the  plaintiff's 
failure  in  this  action,  which  writing  is  now  filed  with  me  as  justice 
aforesaid. 

§  68.    Form  of  writing  to  be  signed  by  the  person  appointed 
guardian  ad  litem  for  infant  plaintiff. — A.  B.,  an  infant  under 
•twenty-one    years    of   age,    desiring   to   bring   an    action    against 
E.  F.  to  recover  damages  for  a  wrong  (or  money  due  on  con- 
tract,  as   the   case   may   be)    before   G.    H.,   a   justice   of 

district  in  the  county  of and  state  o'f  West  Virginia,  and 

said  A.  B.  (or,  who  is  under  fourteen  years  of  age,  by  and  through 
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his  friend  I.  J.,  as  the  case  may  be)  desiring  that  I  shall  act  as  his 
guardian  ad  litem.  Now,  therefore,  I,  C.  D.,  in  consideration  of 
the  premises,  hereby  consent  to  my  appointment  as  such  guardian 
ad  litem  by  said  justice,  and  do  hereby  agree  to  be  responsible  for 
the  costs  of  said  action,  in  the  event  that  the  said  A.  B.  shall  fail 
therein. 


Given  under  my  hand  this 


day  of 


.,  190—. 


§  69.  Form  of  docket  entry  appointing  guardian  ad  litem  for 
infant  defendant. — It  is  ordered  that  E.  F.  be  and  he  is  hereby 
appointed  a  guardian  ad  litem  for  C.  D.,  infant  defendant  in  this 
action,  the  said  E.  F.  being  a  suitable  person  and  consenting  to  act 
as  such  guardian  ad  litem. 

If  the  infant  be  fourteen  years  of  age  or  over,  he  has  the  right  to 
nominate  his  own  guardian  ad  litem,  and  the  docket  entry  in  such 
case  may  be  in  the  following  form:  On  motion  of  C.  D.,  infant 
defendant  in  this  action,  who  is  of  the  age  of  fourteen  years,  and  who 
has  nominated  E.  F.  as  his  guardian  ad  litem,  the  said  E.  F.  being 
present  and  consenting  to  act,  is  hereby  appointed  as  such  guardian 
ad  litem. 

§  70.  Form  to  be  used  in  summons  when  the  defendant's 
name  is  not  his  'full,  correct  or  true  name,  or  where  his  name  is 
not  known. — The  correct  mode  of  pleading  requires  that  the  full 
Christian  name  and  surname  of  a  party  be  set  out,"®  and  though  it  is 
said  that  initials  are  no  legal  part  bf  a  name^^i  yet  a  court  will 
intend  his  initials  to  be  the  full  name  of  a  party,  in  the  absence  of 
objections  to  the  contrary,i22  ^^d  in  an  action  on  a  note  or  other 


***See  post,  §  71,  for  the  statute 
under  which  the  above  form  and 
those  under  §§  64,  65  and  67  are  pre- 
pared. 

""Gerrish  v.  State,  53  Ala.  476 
IJ.  S.  V.  Upham,  43  Fed.  Rep.  68 
Schmidt  v.  Thomas,  33  111.  App.  109 
Gardner  v.  McGlure,  6  Minn.  250 
Skelton  v.  Sackett,  91  Mo.  377;  Mar- 
tin V.  Barron,  37  Mo.  301;  Enewold 
V.  Olsen,  39  Neb.  69;  Dittmar  Pow- 
der Mfg.  Co.  V.  Leon,  42  N.  J.  L.  540 ; 
Elberson  v.  Richards,  42  N.  J.  L.  69; 
Herf  T.  Shulze,  10  Ohio  265;  Slo- 
cum  V.  McBride,  17  Ohio  607;  Mc- 
Colgan   V.   Territory,  5   Okla.   567. 

^  Monroe  Cattle  Co.  v.  Becker,  147 


U.  S.  57,  37  Law  Ed.,  at  p.  77,  cit- 
ing :  Wilson  v.  Shannon,  6  Ark.  196 ; 
Norris  v.  Graves,  4  Strobh.  L.  32; 
Seely  v.  Boon,  1  N.  J.  L.  138;  Chap- 
pell  V.  Proctor,  Harp.  L.  49;  Kin- 
nersley  v.  Knott,  7  C.  B.  980;  Tur- 
ner V.  Fitt,  3  C.  B.  701;  Oakley  v. 
Pegler,  30  Neb.  628;  Know  v.  Starks, 
4  Minn.  20;  Kenyon  v.  Semon,  43 
Minn.  180;  Beggs  v.  Wellman,  82 
Ala.  391;  Nash  v.  Collier,  6  Dowl. 
A  L.  341 ;  Fewlass  v.  Abbott,  28  Mich. 
270.  ._ 

"•14  Enc.  PI.  &  Pr.  274,  citing  a 
large  number  of  cases,  among  which 
is  Handley  v.  Luddington,  4  W.  Va. 
53. 
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writing,  in  a  justice's  court,  the  party  may  be  sued  in  the  name  by 
which  he  signed  br  endorsed  the  same.*^* 

When  the  defendant  is  not  sued  by  his  full  name,  as  by  his  initials 
for  instance,  he  may  be  designated  in  the  summons  as  follows :  J. 
C.  Doe  (or  whatever  his  surname  may  be) ;  or  when  his  Christian 
name  has  been  contracted,  as  follows:  Jno.  (for  John)  Jas.  (for 
James)  Th.,  or  Thos.  (for  Thomas)  Doe;  or  when  the  defendant 
has  signed  the  instrument  by  a  fictitious  name  as  follows:  Charles 
Bunn  (whose  true  name  is  Charles  Dunn),  Charles  Bunn  alias 
Dunn;  or  when  the  name  of  the  defendant  is  unknown  the  form 
may  be  as  follows:  Cheap  John  (or  Long  John  or  whatever  will 
indicate  the  party  intended)  whose  name  is  unknown  to  the  plain- 
tiff."* So  a  defendant  may  be  sued  as  "Italian  number  37,  whose 
name  is  unknown."  ^^'^ 


"•Code,  ch.  50,  sec.  28;  1906,  sec. 
1979. 

"A  party  may  be  sued  by  the  name 
which  he  signs  to  a  note  or  other  in- 
strument, and  he  cannot  be  permitted 
to  deny  the  name  unless  he  denies  the 
execution  of  the  instrument;  or  he 
may  be  described  by  his  true  name 
with  an  averment  and  proof  that  the 
instrument  was  execute'd  by  the  party 
by  the  name  appearing  in  the  instru- 
ment."    14  Enc.  PI.  &  Pr.   283,  284. 

^■'"It  is  held,  however,  that  the  fic- 
titious name  cannot  bo  inserted  at 
discretion,  but  only  when  the  plain- 
tiff is  ignorant  of  the  true  name  of  a 
real  party,  and  the  statute  does  not 
contemplate  or  permit  the  use  of  such 
names  as  an  expedient  to  cover  the 
name  of  a  party  not  sued,  so  that 
he  might  be  brought  in  afterwards 
and  made  a  party  by  inserting  his 
name."     14  Enc.  PI.  &  Pr.  280. 

'=Coal  &  Coke  Ry.  Co.  v.  Taylor, 

—  W.  Va.  ,  59  S.  E.  941,  Bran- 

non,  J.,  in  the  course  of  his  opinion 
in   this   case    says: 

"For  the  railroad  it  is  contended 
that  there  was  no  defendant  named 
in  these  actions  before  the  justice; 
that  the  designation  of  the  defendant 
as  'Italian  number  37,  whose  name 
is  unknown,'  is  no  naming  of  the 
defendant,  and  constitutes  no  aetion, 


and  that  there  was  in  law  no  suit 
before  the  justice  in  which  judg- 
ment could  be  rendered  against  the 
Italian,  or  in  which  an  attachment 
could  be  issued,  or  a  garnishment 
effected,  or  judgment  rendered  there- 
in; and  that,  therefore,  the  justice 
had  no  jurisdiction  to  take  any  steps 
because  there  was  nothing  before 
him  in  the  shape  of  a  valid  legal 
proceeding.  We  know  that  there 
must  be  in  every  suit  a  plaintiff  and 
a  defendant,  an  a(  ^or  and  a  reus; 
that  a  defendant  must  be  named 
against  whom  the  sentence  of  the 
law,  by  judgment  or  otherwise,  can 
take  effect.  But  suppose  that  the 
defendant's  name  is  not  known.  Is 
the  creditor  without  any  remedy T 
Where  there  is  a  right  there  ought 
to  be  a  remedy.  The  law  in  such 
case  is  that  a  fictitious  name  may  be 
used,  with  a  statement  that  the  real 
name  is  unknown.  If  the  true  name 
appear  during  the  proceeding,  the 
written  declaration  may  be  amend- 
ed. If  name  is  wholly  unknown, 
use  any  appropriate  description  as 
'the  man  in  command  of  the  sloop 
Hornet,*  or  'John  Doe,*  or  'the  in- 
fant son  of  John  Doe  and  Mary,  his 
wife.'  If  partly  unknown  indicate 
as  nearly  as  practicable,  thus,  J. 
S.    Smith,   whose   first   name    is   un- 
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§  71.  Statute  regulating  the  appointment  of  a  guardian  ad 
litem  for  an  infant  plaintiff  or  defendant. — Where  a  party  to  the 
action  is  under  the  age  of  twenty-one  years,  a  guardian  for  the  suit 
must  be  appointed  for  him  by  the  justice,  as  follows:  First.  If  the 
infant  be  plaintiff,  the  appointment  must  be  made  before  the  sum- 
mons is  issued,  on  the  application  of  the  infant,  if  he  be  of  the  age 
of  fourteen  years  or  upwards ;  if  under  that  age,  on  the  application 
of  some  friend.    The  consent  in  writing  of  the  guardian  to  the  ap- 


known  to  plaintiflf,  but  who  is 
known  as  J.  Stokes  Smith.'  1  Ab- 
bott's Forms,  p.  13.  In  this  case 
the  defendant  is  described  as  ItaUan 
No.  37,  whose  name  ^  is  unknown. 
This  conforms  to  the  rule  as  stated 
by  Abbott  and  the  law  generally. 
Much  law  can  be  found  to  sliow  that 
an  approximate  description,  or  some 
description,  coupled  with  the  allega- 
tion thivt  the  real  name  is  unknown, 
meets  the  requirement  of  the  law. 
As  the  court  said  in  State  v.  Wil- 
son. 30  Conn.  507:  *That  which, 
from  the  nature  of  the  case  cannot 
be  alleged,  need  not  be;  and  it  is 
of  frequent  occurrence  that  the  name 
of  the  person  injured  is  unknown. 
Justice  must  not  fail  nor  the  com- 
munity go  unprotected  for  such 
cau;^e.  If  the  name  is  unknown,  and 
is  so  averred,  it  need  not  be  proved.' 
Even  in  indictments  such  is  the  law. 
1  Bishop  on  Crim.  Proced.  §  456,  tells 
us:  'Where  the  name  ought  by  the 
general  rules  to  be  stated,  yet  being 
unknown  to  the  grand  jurors  they 
cannot  state  it,  the  usual  form  of 
the  allegation  is,  *A  certain  person 
whose  name  is  to  the  jurors  un- 
known,* or  *A  certain  person  or  per- 
sons to  the  jurors  aforesaid  un- 
known.' In  note  to  that  section  we 
find  old  English  authority  for  the 
proposition  that  'An  indictment  of 
murder,  de  quodam  ignoto^  or  steal- 
ing the  goods,  cuju^dam  ignoti^  is 
good  where  the  person  killed  or  rob- 
bed is  unknown.'  We  find  in  H 
Encv.  PI.  &  Prac.  279,  this:  *If  the 
name  of  a  defendant  in  a  criminal 
prosecution   is   unknown,   or  if   such 


is  the  case  with  reference  to  the 
name  of  any  other  person  necessary 
to  the  description  of  a  criminal  of- 
fense, the  fact  that  the  name  is  un- 
known may  be  stated,  with  such  de- 
scription as  is  at  hand,  in  lieu  of 
the  correct  name.'  In  16  Am.  &  Eng. 
Ency.  L.  (1st  Ed.)  131,  it  is  stated 
that  it  is  sufficient  in  criminal  plead- 
ing, where  a  name  of  the  accused 
or  a  third  person  is  unknown,  to 
state  that  the  name  is  not  known, 
and  the  accused  may  be  proceeded 
against  under  any  fictitious  name, 
the  right  one  to  be  inserted  when 
discovered.  'It  is  not,  however,  "nec- 
essary in  such  cases  to  give  a  ficti- 
tious name.  The  name  may  be  en- 
tirely omitted,  and  the  identity 
shown  by  words  of  description.'  In 
State  V.  Jackson,  4  Blackf.  (Ind.) 
49,  the  deceased  was  described  as 
'an  Indian  of  this  state,  of  the  Mi- 
ami Nation  of  Indians,  the  name  of 
which  said  Indian  to  the  jurors 
aforesaid  is  wholly  unknown,'  and 
the  indictment  was  held  good.  In 
R'eed  v.  State,  16  Ark.  499,  the  de- 
ceased was  described  as,  'a  certain 
Wyandotte  Indian,  whose  name  is 
unknown  to  the  grand  jury.'  The  in- 
dictment was  held  good." 

"For  the  raidroal  company  we  are 
referred  to  two  cases.  One  is  Mc- 
Kinley  v.  Tuttle,  42  Cal.  570.  The 
complaint  was  against  sixty-seven 
defendants,  and  averred  that  the  true 
names  of  twenty-eight  of  then  sued 
as  John  Doe,  Richard  Doe,  and  oth- 
ers were  unknown.  Persons  named 
Castro  appeared  and  filed  an  answer, 
and  judgment  went  against  them.    It 
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pointment,  and  his  agreement  to  be  responsible  for  costs,  if  he  fail 
in  the  action,  must  be  filed  with  the  justice.  Second.  If  the  infant 
be  defendant,  the  guardian  must  be  appointed  and  consent  to  act 
as  such  before  the  trial.  It  is  the  right  of  the  infant  defendant  to 
nominate  his  own  guardian,  if  the  infant  be  fourteen  years  of  age 
or  over,  and  the  proposed  guardian  be  present  and  consent  to 
serve,  otherwise  the  justice  shall  appoint  some  suitable  person 
who  gives  such  consent.  The  guardian  for  defendant  shall  not 
be  liable  for  any  costs  in  the  action."  ^*' 

§  71a.  Powers  and  duties  of  a  guardian  ad  litem,  under  the 
statute  called  a  guardian  for  the  suit,  A  guardian  ad  litem  has  no 
power  to  consent  to  anything  which  will  prejudice  the  infant's 
rights,***®  and,  subject  to  this  principle  governing  his  action, 
he  may  consent  to  or  waive  any  matter  which  merely  facilitates 
the   trial  of   the   cause,*-**   and   employ   an    attorney   at   law    to 


was  held  bad,  not  because  no  name 
was  given,  but  because  the  Castros 
were  never  parties  to  the  case.  The 
case  only  further  asserted  that,  when 
fictitious  names  were  used,  the  plead- 
ings must  be  amended  by  the  inser- 
tion of  their  true  names,  when  ascer- 
tained. The  case  is  not  in  point 
here.  The  other  case  referred  to  is 
Varnell  v.  Speer,  55  Ga.  132.  The 
suit  was  brought  by  L.  N.  Speer 
against  the  Missouri,  Kansas  &  Tex- 
as Companies  and  their  connecting 
lines  on  to  Chattanooga,  and  the 
East  Tennessee,  Virginia  &  Greorgia 
Railroad  Company,  garnishees.  Here 
was  no  question  of  a  defendant  whose 
name  was  unknown,  or  fictitious 
name.  The  objection  was  that  the 
words  'companies  and  their  connect- 
ing lines  on  to  Chattanooga'  were 
too  indefinite.  The  plaintiff  did  not 
rely  upon  the  rule  relating  to  per- 
sons whose  names  were  unknown." 

"The  above  principles  I  consider 
as  those  laid  down  by  the  common 
law;  but  we  have  a  statute  found  in 
Code,  1899,  ch.  50,  sec.  28  (Code,  1906, 
sec.  1979).  *When  the  name  of  a  de- 
fendant is  not  known  to  the  plaintiff, 
the  summons  may  be  issued  against 
him  by  a  fictitious  name,  or  ainy  de- 


scription to  designate  the  person  in* 
tended,  and  shall  not  be  set  aside 
or  dismissed  for  that  cause,  if  served 
on  the  proper  person;  and  in  any 
case  in  which  a  defendant  shall  be 
proceeded  against  by  any  other  than 
his  true  name  it  shall  be  the  duty  of 
the  justice,  when  his  true  name  is 
ascertained,  to  amend  the  sumntons 
by  inserting  the  name  therein,  and 
thereafter  to  proceed  against  him  by 
his  true  name.'  This  is  a  very  wide 
provision  for  the  case  of  a  defendant 
whose  name  is  unknown.  It  not  only 
allows  the  use  of  a  fictitious  name, 
but  it  allows  any  description  to  des- 
ignate the  person  intended.  Do  not 
the  words  'Italian  number  37'  meet 
the  requirements  of  this  statute?  I 
think  they  do." 

As  to  origin  and  purpose  of  names 
and  their  use  in  business  transactions 
and  judicial  procedure;  vide,  1  Am. 
Rul.  Cas.,  Anno.  pp.  1-119. 

i2«Code,  ch.  60,  sec.  24;  1906,  sec. 
1975. 

126a  Thompson  v.  Buffalo  Land  & 
Coal  Co.,  77  W.  Va.  782,  88  S.  E. 
1040. 

1265  Thompson  y.  Buffalo  Land  & 
Coal  Co.,  supra. 
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assist  him  in  the  suit  and  contract  with  such  attorney  as  to  the 
fee  he  is  to  receive  which  will  bind  the  estate  of  the  infant.**'*' 
It  is  the  duty  of  the  guardian  ad  litem  to  faithfully  represent 
the  interests  of  the  infant  involved  in  the  action  and  in  like 
manner  manage  the  cause  on  behalf  of  such  infant  ;^-'*'  but  a 
guardian  ad  litem  can  not  agree  to  any  compromise  or  settlement 
by  which  the  property  interests  of  the  infant  are  affected  without 
the  sanction  of  the  court,"®*  nor  can  he  submit  the  case  to  arbi- 
tration/^*' nor  admit  away  any  of  the  substantial  rights  of  the 
infant."'^ 

§  71b.    Form  of  summons  where  the  plaintiff  is  an  infant 
suing  by  guardian  for  the  suit. 

" County,  to-wit: 

"To  any  constable  in  said  county: 

"You  are  hereby  commanded  in  the  name  of  the  state  of  West 
Virginia,  to  summon  C.  D.  to  appear  before  me  at  my  office*^** 

in  the  district  of  ,  in  the  said  county,  on  the  day 

of ,  at  o'clock,  A.  M.  (or  p.  m.,  as  the  case  may  be), 

to  answer  the  complaint  of  A.  B.,  who  sues  by  E.  F.,  his  guardian 
for  the  suit,  duly  appointed  as  such  guardian  by  the  undersigned 
justice,  in  a  civil  action  for  the  recovery  of  money  due  on  con- 
tract (or  for  damages  for  a  wrong,  as  the  case  may  be)  in  which 
the  plaintiff  will  claim  judgment  for  $ . 

"Given  under  my  hand  this  day  of  ,  19 — ." 


izecio  stand.  Enc.  Proc.  761,  762. 

i26d  Alexander  v.  Davis,  42  W. 
^a.  465,  26  S.  E.  291;  Stranger  v. 
Long,  83  Va.  715,  3  S.  E.  372. 

1206  10  Stand.  Enc.  Proc.  759. 

i2or  Jrfem,  Britton  v.  William's 
Devisees,  6  Munf.  453. 

120^10  Stand.  Enc.  Proc.  760. 

i20ATlii8  section  (sec.  26,  ch. 
50,  of  the  Code)  assumes  that  every 
justice  has  an  office,  although  it  does 
not  prescribe  that  he  shall  keep  an 
office  anywhere.  Johnston  v.  Hunter, 
50  W.  Va.  52,  64,  40  S.  E.  448. 

It  is  said  in  Blair  v.  Henderson, 
49  W.  Va.  282,  38  S.  E.  652,  that 
"sec.  24,  ch.  50  of  the  Code  pre- 
ficribes  how  an  action  shall  be  brought 
on  behalf  of  an  infant,  the  object  of 
wluch   statute   is    protection   of   the 


rights  of  the  defendant  in  the  matter 
of  costs  in  case  the  plaintiff  fails  in 
his  action,  that  he  may  have  some 
responsible  person  to  look  to.  This 
suit  was  brought  by  the  adult  plains 
tiffs  in  their  own  names,  and  by  the 
infant  plaintiffs  by  their  next  friend, 
one  of  the  adult  plaintiffs,  he  thereby 
assuming  liability  for  the  costs  in 
case  of  failure  in  the  action.  Defend- 
ant's proper  defense  for  defect  in  the 
summons  was  to  appear  specially  for 
the  purpose  alone,  so  stating  at  the 
time  of  making  the  motion,  of  quash- 
ing the  summons,  before  making  a 
general  appearance."  Buckingham  v. 
McLean,  13  How.  150;  Bank  v.  Bank, 
3  W.  Va.  386;  Mahany  v.  Kephart, 
15  W.  Va.  609;  Blankenship  v.  Rail- 
road Co.,  45  W.  Va.  135. 
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§  72.  To  whom  a  summons  may  be  directed. — 'If  the  justice 
have  jurisdiction  of  the  action,  any  lawful  process,  order  or  notice 
therein,  unless  otherwise  specially  provided,  may  be  directed  to 
any  constable  in  the  county  where  it  is  issued,  or  to  any  person 
specially  deputed  by  the  justice,  to  serve  or  execute  the  same,  as 
provided  in  section  thirty  of  this  chapter  (Code,  ch.  50),  and  the 
officer  or  person  to  whom  it  is  directed  may  serve  or  execute  the 
same  anywhere  within  his  county,  or  upon  any  river  or  creek 
adjoining  thereto.  It  may  be  directed  to  the  constable  by  name 
or  by  his  official  designation  without  naming  him."  ^" 

§  73.  The  appointment  of  a  special  constable  and  the  direc- 
tion of  the  summons  or  other  process  in  such  case. — It  is  pro- 
vided by  statute  that  "when  it  shall  satisfactorily  appear  to  a 
justice  issuing  a  summons,  attachment  or  warrant  of  arrest  in  a 
criminal  proceeding,  that  a  necessity  exists  therefor,  he  may 
appoint  a  special  constable  to  execute  the  same,  either  by  direct- 
ing such  process  to  such  special  constable  by  name  as  follows, 
'To  A.  B.,  who  is  hereby  appointed  a  special  constable  to  execute 
this  process,'  or  by  endorsing  such  appointment  on  said  process."  *** 

§  73a.     Form  of  docket  entry  appointing  a  special  constable. 

A.  B.,  Plaintiff,         \    Civil  action  for  the  recovery  of  damages 
vs.  >    for  a  wrong  (or  money  due  on  contractv 

C.  D.,  Defendant.     ^    as  the  case  may  be). 

It  satisfactorily  appearing  to  me,  G.  H.,  a  justice  of  

district  in  the  county  of ,  issuing  thfe  summons  commencing 

this  action,  that  the  appointment  of  a  special  constable  to  serve  the 
same  is  necessary,  it  is  ordered  that  J.  L.  be  and  he  is  hereby 
appointed  special  constable  to  execute  said  summons  (or  attach- 
ment or  warrant  of  arrest  as  the  case  may  be).    And  thereupon  on 

this  day  of  ,   19 — ,  summons  was  issued  directed 

to  said  special  constable  in  the  manner  provided  by  law,  returnable 

on  the  day  of  ,  19 —  (making  the  docket  entries 

as  the  case  may  require).^"* 

127  Code,  ch.  50,  sec.  17;  1906,  sec.  W.  Va.  494,  76  S.  E.  883,  the  siim- 

1968.  mons  delivered  to  the  special  const a- 

128 Code,  ch.  50,  sec.  30;  1906,  sec.  hie  was  directed   as  follows:   "G.  T. 

1981.  Grass,  to  H.  C  Smith,  or  any  con- 

issaln  Bank  of  Union  v.  Loeh,  71  stable  of  said  county."    Holding  the 
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§  73b.    A  justice  is  liable  for  the  acts  of  a  special  constable. — 

The  statute  provides  that  the  justice  shall  note  on  his  docket  the 
appointment  of  a  special  constable,  and  shall,  with  his  sureties,^be 
liable  on  his  official  bond  for  any  neglect  of  duty,  default  or  mis- 
conduct of  such  person  in  the  matter  for  which  he  was  deputed. 
And  the  person  so  appointed  shall  have  all  the  powers,  perform  all 
the  duties,  and  be  subject  to  the  same  penalties  in  relation  to  such 
process  as  if  he  were  a  constable  duly  elected  and  qualified  and 
had  received  said  process  as  such  constable.*^' 

• 

§  74.  Direction  of  a  summons  when  the  suit  is  for  the  viola- 
tion of  an  ordinance  of  a  town  or  village. — The  statute,  provides 
that  "when  the  suit  is  for  the  violation  of  an  ordinance  of  a  town  or 


summons   and    return   thereon    suffi- 
cient, the  court  in  its  opinion  said: 

"Xb  endorsement  of  the  appoint- 
ment is  found  on  the  process.  But 
y\e  see  from  the  name  of  Grass  writ- 
ten in  the  summons  that  there  was 
an  attempt  to  comply  with  the  stat- 
ute. Tlie  return  on  the  process  is 
signed  *G.  T.  Grass,  Special  Con- 
stable, Kanawha  county.'  This  re- 
turn was  accepted,  and  no  doubt 
made  the  basis  for  the  issuance  of 
the  second  summons,  pursuant  to 
said  sec.  202.  Though  directed  in 
the  manner  stated  we  can  not  hold 
the  process  void.  Sec.  17,  ch.  60, 
Code  says:  *It  may  be  directed  to 
the  constable  by  name  or  by  his 
official  designation  without  naming 
him.'  It  could  have  been  executed 
by  any  constable,  and  the  service 
would  have  been  good;  and  it  might 
even  have  been  executed  by  any 
credible  person,  and  service  proven  by 
his  affidavit.  The  question  is  one 
relating  to  the  proper  execution  of 
the  power  of  appointment  of  the 
special  officer,  rather  than  to  the  va- 
lidity of  the  writ.  The  writ  is  good, 
clearly.  The  writ  with  the  return 
and  acceptance  of  the  return,  clearly 
evidences  an  appointment.  The  writ 
and  return  we  think  sufficient  to  con- 


fer jurisdiction."  Town  of  Point 
Pleasant  v.  Greenlee,  63  W.  Va.  207 ; 
Alderson  on  Jud.  Writs  and  Process, 
sees.  98  and  198.  In  sec.  98,  at  p. 
170,  this  writer  says:  "A  writ  may 
be  directed  to  a  person  as  'special 
constable,'  and  the  written  appoint* 
ment  need  not  show  the  statutory 
facts  on  which  the  appointment  was 
made;  as  that  the  justice  was  re- 
quested to  make  the  appointment,  or 
he  was  satisfied  it  was  expedient  to 
do  so."  See  Cowdery  v.  Johnson 
(Vt),  15  Atl.  188.  "Our  statute,  sec. 
30,  ch.  50,  authorizes  such  appoint- 
ment, where  it  appears  to  the  justice 
'that  a  necessitv  exists  therefor.' 
We  held  that  the  irregularity  of  ap- 
pointment does  not  vitiate  the  writ 
or  retur  .  Tlie  fact  of  appointment 
sufficiently  appears,  and  we  hold*  that 
the  irregularity  does  not  vitiate  the 
writ.  Our  case  does  not  fall  within 
the  strict  rule  of  the  Illinois  cases 
of  Illinois  Land  &  Loan  Co.  v.  Mc- 
Cormick,  61  111.  322;  Filkins  v.  0'- 
Sullivan,  79  111.  524;  Xoleman  v. 
Weil,  72  111.  502,  and  Davis  v.  Hamil- 
ton, &3  111.  App.  94." 

129  Code,  ch.  50,  sec.  31;  1906,  sec. 
1982.  See  also.  State  v.  Allen,  4a 
W.  Va.  154,  35  S.  £.  Rep.  990. 
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village,  the  process  therein  may  be  directed  to  the  sergeant  or  con- 
stable of  the  said  town  or  village,  if  there  be  such  officer,  and  may  be 
executed  by  him  within  the  county."  '^® 

§75-  How  summons  or  other  process,  including  notice,  may 
be  served  upon  a  natural  person. — ^The  statute  provides  that  "if 
the  defendant  be  found,  the  process,  order  or  notice,  unless  person  or 
property  is  to  be  taken  into  custody,  or  it  be  otherwise  specially  pro- 
vided, shall  be  served  by  reading  the  same  to  him  or  stating  its  con- 
tents and  informing  him  of  the  time  and  place  at  which  he  is  required 
to  appear  and  answer  the  action,  or  by  delivering  him  a  copy  thereof ; 
and  such  copy  shall  always  be  furnished,  if  demanded.  If  he  be  not 
found,  it  may  be  served  at  his  usual  place  of  abode,  by  delivering  a 
copy  thereof,  and  giving  information  of  its  purport  to  his  wife,  or  if 
she  be  not  found  there,  by  delivering  such  copy  and  giving  informa- 
tion of  its  purport  to  any  person  found  there  who  is  a  member  of  his 
family  and  above  the  age  of  sixteen  years,  or  if  no  such  person  be 
found  there,  by  posting  a  copy  thereof  on  the  front  door  of  such 
abode."  "* 

§  76.  Service  of  notice  on  a  guardian  ad  litem,  agent  or  at- 
torney.— It  is  provided  that  "when  an  agent,  attorney  or  guar- 
dian for  the  suit  has  been  appointed,  service  of  any  notice  in  the  suit 
on  him  shall  be  equivalent  to  service  on  his  principal,  and  his  presence 
at  any  proceeding  therein  have  the  same  effect  as  the  presence  of  the 
party  lie  represents."  ^^^ 

After  suit  has  been  commenced  by  or  against  a  minor,  and  a 
guardian  for  the.  suit  has  been  appointed  for  him,  all  notices  to  be 

» 

given  by  the  adverse  party  in  the  suit  shall  be  served  upon  such 
guardian,  and  such  servipe  shall  be  sufficient.  But  with  this  excep- 
tion, when  the  person  upon  whom  process  or  an  order  or  notice  is  to 
be  served  is  a  minor,  a  copy  thereof  shall  be  delivered  to  him,  if  he 
be  over  the  age  of  fourteen  years,  and  be  found  within  the  county, 
and  if  he  be  under  that  age,  it  shall  be  served  on  his  guardian  or 
father ;  or  if  neither  be  found,  then  upon  his  mother,  or  the  person 
having  the  care  or  control  of  such  minor,  or  with  whom  he  lives ;  if 
neither  of  them  be  found,  or  if  the  minor  be  over  the  age  of  fourteen 

"•Code,  ch.  50,  sec.  233,  1906,  sec.  '"Code,  ch.  60,   sec.   23,   1906,  see 

2184.  2174. 

'^Code,  ch.  50,  sec.  32,  1906,  see. 
2183. 
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years,  and  no  guardian  for  the  suit  shall  have  been  previqusly  ap- 
pointed for  him,  service  on  such  minor  shall  be  sufficient,'-  ^" 

• 

§  77.  Service  of  summons  or  other  process  upon  a  domestic 
corporation. — "Unless  otherwise  specially  provided,  such  pro- 
cess or  order,  and  any  notice  against  a  corporation,  may  be  served 
upon  the  president,  cashier,  treasurer,  or  chief  officer  thereof,  or  if 
there  be  no  such  officer,  or  if  he  be  absent,  on  any  officer,  director, 
trustee  or  agent  of  the  corporation,  at  its  principal  office  or  place  of 
business,  or  in  any  county  in  which  a  director  or  other  officer,  or  any 
agent  of  said  corporation  may  reside,  or  any  officer  or  agent  of  said 
corporation  in  the  county  in  which  the  property,  land  or  other  thing 
in  controversy  may  be,  or  in  any  county  where  the  cause  of  action 
arises.  But  service  at  any  time  may  be  made  upon  any  corporation 
in  the  manner  prescribed  for  similar  proceedings  in  the  Circuit 
Court."  '^* 

The  act,  as  quoted  above,  exists  as  amended  in  1903,  and  prior 
to  such  amendment,  a  summons  could  be  served  on  an  agent  of  a 
corporation  in  the  county  where  the  cause  of  action  arose,  if  such 
agent  resided  there ;  but  by  virtue  of  the  present  act,  as  amended  in 
1903,  he  may  be  properly  served  in  the  county,  though  not  residing 
in  it.^" 

§  78.  Service  of  summons  or  other  process  upon  a  foreign 
corporation. — If  the  suit  be  against  a  foreign  corporation  doing 
business  by  an  agent  in  this  state,  service  may  be  made  by  delivering 
a  copy  of  the  process,  order  or  notice  to  such  agent,  or  leaving  such 
copy  at  the  office  or  place  of  business  of  such  corporation  with  any 
person  found  at  the  time  in  charge  thereof.'^® 

§  79.  Service  of  summons  or  other  process  upon  a  foreign 
insurance  or  express  company. — Service  of  a  summons  or  other 
process  upon  a  foreign  insurance  or  express  company  may  be  made 
in  the  manner  specified  in  the  preceding  action,**^  or  as  provided  in 
the  fifteenth  section  of  chapter  thirty-four  of  the  code,  and  which  is 
as  follows:  "Every  foreign  insurance,  telegraph  and  express  com- 
pany doing  business  in  this  state,  shall,  by  power  of  attorney  duly 

^■•Code,  ch.  60,  see.  89,  1906,  eec.  '••CJode,  ch.  50,  eec.  35,  1906,  aec. 
1990.  1986. 

»**J'ode,  ch.  50,  sec.  34,   1906,  Bee.  '"Code,  ch.  50,  sec.  36,   1906,  sec, 

1985.  1987. 

>"Speidel   v.   Warder,    56   W.  Va. 
602,  607,  49  S.  E.  534. 


179  PROCEDURE  IN    CIVIL  CASES.  §  82 

acknowledged  and  authenticated,  and  filed  by  the  company  in  the 
office  of  the  auditor,  appoint  some  person  residing  in  this  state  to 
accept  service  of  process  and  notices  in  this  state  for  the  said  com- 
pany; and  by  the  same  instrument  shall  declare  its  consent  that 
service  of  any  process  or  notice  in  this  state  on  the  said  attorney, 
or  his  acceptance  of  service  endorsed  thereon,  shall  have  the  same 
effect  as  service  thereof  on  the  company.  And*  thereafter  such  ac-r 
ceptance  by  the  said  attorney,  or  service  uppn  him,  shall  be  equiva- 
lent, for  all  purposes,  to  service  upon  his  principal.*' 

§  80.  Service  of  summons  or  other  process  upon  a  bank  of 
circulation. — If  a  suit  against  a  bank  of  circulation  be  brought 
in  the  county  where  it  has  a  branch,  service  on  the  president  or 
cashier  of  the  branch  is  sufficient.*" 

I  81.  Service  of  summons  or  other  process  upon  corporations 
by  a  delivery  thereof  to  persons  other  than  those  named  in  sec- 
tions 77  and  78. — Service  upon  a  corporation,  whether  foreign  or 
domestic,  may  be  made  upon  any  person  appointed  pursuant  to  law 
to  accept  service  of  process  for  it ;  or  if  the  corporation  to  be  served 
be  a  city,  town  or  village,  upon  its  mayor,  or  in  his  absence  from 
the  county  or  municipal  corporation  to  the  officer  of  which  the  pro- 
cess, is  directed,  it  shall  be  sufficient  to  serve  the  process  or  notice 
on  two  members  of  the  council,  or  if  it  be  not  a  city,  town  or  village, 
upon  the  secretary.  If  there  be  none  within  the  state,  any  other 
person  on  whom  there  can  be  service  as  provided  in  this  and  said 
sectipns  77,  78  and  79  of  this  work;  services  on  any  other  officer 
of  the  corporation  against  which  the  case  is,  including  in  the  case 
of  a  railroad  company,  a  depot  or  station  agent  in  the  actual  em- 
ployment of  said  company,  will  be  sufficient.'** 

§  82.    Service  upon  a  corporation  must  be  made  in  the  county 
•in  which  the  person  served  resides. — ^There  can  be  no  valid  serv- 
ice of  process  of  any  kind  upon  a  corporation  except  in  the  manner 
and  upon  the  person  prescribed  by  law.**®  Service  upon  any  person, 

'''Ckxle,  ch.  50,  sec.  37,  1906,  sec.  for    similar    proceedings   in   the   cir- 

1988.  ouit  court,   and   is  the   law  referred 

""See  Code,  ch.  50,  sec.  34,  1906,  to  in  the  last  clause  of  section  34 

■ec.  1985,  and  Idem,  ch.  124,  sec,  7,  of  chapter  50  of  the  Code. 
1906,  sec.  3803,  which  latter  chapter  ^*^  19  Enc.  PI.  &  Pr.  654,  and  the 

and  section  prescribes  the  manner  of  cases  there  cited, 
obtaining  service  upon  a  corporation 
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when  service  upon  a  corporation  is  thereby  intended,  must  be  in  the 
county  in  which  such  person  resides;  and  the  return  must  show 
this,  and  state  on  whom  and  when  the  service  was,  otherwise  the 
service  will  not  be  valid.**^ 

§  82a.  Acknowledgement  in  writing  of  service,  or  appearance 
to  the  action  equivalent  to  personal  service. — It  is  expressly 
provided  by  statute  that  an  acknowledgement  in  writing  of  the  ser- 
vice of  the  summons  commencing  a  suit,  or  any  order  or  notice  by 
the  defendant,  his  agent  or  attorney,  or  his  appearance  to  answer 
the  action,  is  equivalent  to  personal  service.**^ 

§  83.  Corporation  cannot  be  served  *  outside  the  county  in 
which  justice  is  sitting  for  the  trial  of  the  cause. — Inasmuch  as 
the  jurisdiction  of  a  justice  is  absolutely  restricted  to  his  own  county 
and  a  summons  commencing  a  suit  issued  by  him  cannot  be  sent 
into  another  county  there  to  be  served,**'  it  necessarily  follows  that 
a  corporation  cannot  be  sued  in  a  justice's  court  unless  such  corpo- 
ration can  be  properly  served  with  process  commencing  the  suit  in 
the  county  in  which  the  section  is  to  be  tried.  But  this  state  of  the 
law  wiH  not  operate  extensively  or  generally  to  the  inconvenience 
of  suitors,  inasmuch  as  any  resident  agent  of  a  corporation  desig- 
nated in  the  statute  may  be  served  with  process  so  as  to  confer 
/jurisdiction  upon  the  justice.^** 

§  84.  Form  of  return  of  personal  service  of  a  summons,  other 
process  or  notice  upon  a  natural  person. — If  the  summons  or  other 
process  or  notice  be  served  by  reading  the  same  to  the  party,  the 
form  of  the  return  may  be  as  follows:  Executed  the  within  sum- 
mons (or  whatever  the  process  or  instrument  may  be)  on  the  within 

named  C.  D.  on  the day  of ,  190 — ,  *  by  reading  the 

same  to  him. 


E.  F.,  Constable  of 


County. 


145 


"*Code,  ch.  50,  sec.  38,  1906,  sec. 
1989;  Taylor  v.  Ohio  River  Ry.  CJo., 
as  W.  Va.  328,  13  S.  E.  Rep.  1009; 
Railway  Co.  v.  Ryan,  31  W.  Va.  364, 
6  S.  E.  Rep.  924;  Frazier  v.  Rail- 
road Co.,  40  W.  Va.  224,  21  S.  E. 
Rep.  723;  Hopkins  v.  Baltimore  & 
Ohio  R.*Co.,  42  W.  Va.  535,  26  S.  E. 
Rep.  187.  But  see  antey  §77,  as  to 
change  made  by  act  of  1903. 

'"Code,  ch.  50,  sec.  33,  1906,  sec. 
1984.      . 


'«Anfc,  §  31. 

'^Hopkins  v.  Baltimore  &  Ohio 
R.  Co.,  42  W.  Va.  535,  26  S.  E.  Rep. 
187;  Harrow  v.  Ohio  River  R.  Co., 
38  W.  Va  711,  18  S.  E.  Rep.  927; 
Taylor  v.  Railroad  Co.,  35  W.  Va. 
328,  13  6.  E.  Rep.  927;  Waco  Lodge 
No.  70  V.  Wheeler,  59  Tex.  654. 

'^'If  the  summons  or  other  process 
be  served  by  reading  the  same  to  the 
party,  the  whole  of  it  must  be  cor- 
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Or  if  the  process  be  served  by  stating  its  contents,  the  return 
may  be  as  follows :  Follow  above  form  to  the  *  and  then  con- 
tinue thus:  by  stating  its  contents  to  him  and  informing  him  of 
the  time  and  place  at  which  he,  said  C.  D.,  is  required  by  said  sum- 
mons to  appear  and  answer  the  action  of  the  plaintiff  therein  stated. 

E.  F.,  Constable  of County.^** 

Or  if  the  service  be  by  delivering  a  copy,  the  return  may  be  as 
follows:  Follow  the  form  first  above  given  to  the  *  and  continue 
thus:  by  delivering  to  him  a  copy  thereof. 

E.  F.,  Constable  of County. 

§85.  Form  of  return  when  service  is  made  by  delivery  of  a 
copy  to  the  wife  or  a  member  of  the  family. — If  service  be  made 
by  delivering  a  copy  of  the  summons,  other  process  or  notice 
to  tlie  wife  of  the  person  to  be  served,  the  return  may  be  in 
the  form  as  follorvs:  Executed  the  within  summons  upon 
the  within  named  C.  D.  by  delivering  a  copy  thereof,  on  the 


rectly  read.  Crary  v.  Barber,  1  Colo. 
172.  And  it  must  all  be  read  by  the 
officer  himself,  and  not  a  part  by  the 
officer  and  a  part  by  the  party  to 
be  served.  Drainage  Com'rs  v.  Peo- 
ple,  26    111.   App.   276. 

If  the  person  to  be  served  will  not 
remain  to  hear  the  process  read,  the 
offer  of  the  officer  to  read  the  writ 
to  him  will  be  a  good  service. 
Slaught  v.  Robbins,  13  N.  J.  L.  340. 
In  Ball  V.  Shattuck,  16  111.  299,  the 
court  said:  "The  mode  oi  service  of 
summons,  where  not  otherwise  pro- 
vided by  statute,  is  by  reading  the 
same  to  the  defendants  and  each  of 
them,  and  the  return  should  show 
the  time  when,  upon  whom,  and  how 
the  service  was  made.  The  follow- 
ing form  may  be  adopted  in  cases 
where  the  statute  does  not  otherwise 

provide:     *I  did  on  the  day  of 

,  18 — ,  serve  this  writ  by  read- 


ing the  same  to   the  within   named 
A.  B. 
'Dated  day  of  ,   18—. 


>» 


C.  D.,  Sheriff  of  H.  C,  111.' 

This    doctrine    was    approved    in 


Batsford  v.  0*Comior,  57  111.  77 ;  Mc- 
Nab  V.  Bennett,  66  111.  161 ;  Law  v. 
Grommes,  158  111.  492,  41  N.  £.  Rep. 
1080. 

^**  "Where  a  defendant  refuses  to 
accept  a  process  which  is  offered  to 
him  in  a  civil  and  proper  manner, 
after  being  informed  what  the  paper 
is,  service  may  be  made  by  deposit- 
ing the  process  in  some  appropriate 
place  in  the  presence  of  the  party, 
or  where  it  will  be  most  likely  to 
come  into  his  possession."  Norton 
V.  Meader,  Fed.  Cas.  No.  10,  351; 
Davison  v.  Baker,  24  How.  Pr.  39; 
Borden  v.  Borden,  63  Wis.  374,  23 
N.  W.  Rep.  573. 

A  return  was:  "Executed  person- 
ally on  the  defendant  in  the  follow- 
ing manner:  I  told  him  I  had  a  writ 
for  him  in  the  within  named  case, 
and  offered  him  a  true  copy  thereof, 
which  he  refused  to  receive.  I  then 
commenced  reading  the  within  to 
him,  and  he  refused  to  hear  it,  and 
left  me."  Held  to  show  good  service. 
Story  V.  Ware,  35  Miss.  399,  72  Am. 
Dec.   125. 


§85 
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-,  190 — ,  to  his  wife  at  his  usual  place  of  abode,  and 


day  of  

giving  her  information  of  its  purport,  he,  the  said  C.  D.,  not  being 
found. 

E.  F.,  Constable  of  — ^ —  County."^ 


Or,  if  it  be  served  upon  a  member  of  the  family,  the  return  may 
be  as  follows:   Executed   the    within    summons    upon   the   within 

named  C.  D.,  by  delivering  a  copy  thereof,  on  the  day  of 

,  190 — ,  to  L.  M.  at  his  usual  place  of  abode,  giving  him,  the 


said  L.  M.,  information  of  its  purport,  the  said  L.  M.,  being  a  mem- 
ber of  the  family  of  said  C.  D.,  and  above  the  age  of  sixteen  years, 


^"  Bubstituted  service  on  wife  can- 
not  he  made  uhleea  the  defenda/ni 
cannot  he  found. — "Under  the  stat- 
ute providing  for  service  by  deliver- 
ing the  summons,  if  defendant  can* 
not  be  found,  to  a  person  of  his  fam- 
ily, at  his  dwelling-house  or  usual 
place  of  abode,  the  service,  by  de- 
livering a  summons  to  defendant's 
wife  at  his  dwelling-house,  cannot  be 
made  unless  the  officer  serving  the 
summons  is  unable  to  find  defend- 
ant." Settlemier  v.  Sullivan,  97  U. 
S.  444,  24  Law  Ed.  1110.  And  the 
fact  that  defendant  was  not  found 
must  be  stated  in  the  return.    Idem. 

What  ie  usual  place  of  abode. — 
This  term  means  a  person's  custom- 
ary dwelling  place  or  residence.  Kel< 
ler  V.  Carr,  40  Minn.  428,  42  N.  W. 
Rep.  292;  Missouri  K.  &  T.  Trust 
Ck).  V.  Norris,  61  Minn.  266,  63  N. 
W.  Rep.  634. 

*'Where  a  person  disappears  from 
home,  without  any  expression  of  an 
intention  not  to  return,  process  left 
with  his  wife,  nine  days  after  his 
disappearance,  at  his  usual  place  of 
abode,  is  a  sufficient  service  to  give 
the  court  jurisdiction."  Botna  Val. 
State  Bank  v.  Silver  City  Bank,  87 
Iowa  479,  54  N.  W.  Rep.  472. 

"Where  a  married  man  leaves  the 
state  with  intent  to  establish  a  resi- 
dence elsewhere,  but  his  wife  remains 
behind,  service  by  leaving  a  summons 
with  her  at  his  former  residence  is 
sufficient;    there    being    no    evidence 


that  he  had  acquired  a  residence  else- 
where." Collins  v.  Camp,  94  Ga. 
460,  20  S.  E.  Rep.  356. 

In  the  case  of  %  married  man  the 
house  of  his  usual  abode  is  prima 
fa^fie  the  house  wherein  his  wife  and 
family  reside.  Missouri  K.  &  T. 
Trust  Co.  V.  Norris,  supra. 

In  Schlawig  v.  De  Peyster,  83  la. 
323,  49  N.  W.  Rep.  843,  32  Am.  St. 
Rep.  308,  13  L.  R.  A.  at  p.  786, 
the  court  in  its  opinion  says:  "We 
know  of  no  rule  which  fixes  abso- 
lutely a  man's  residence  at  the  place 
of  residence  of  his  wife  and  family. 
A  presumption  may  arise  that  his 
residence  is  with  his  family,  but  that 
presumption  may  be  overcome  by  evi- 
dence showing  the  fact  to  be  other- 
wise. Such  presumption  is  in  this 
case.  In  support  of  these  views,  see 
the  following  cases:  Cohen  v.  Dan- 
iels, 25  Iowa  88;  Vanderpoel  v. 
CNanlon,  53  Iowa  246;  Ringgold  v. 
Barley,  5  Md.  186;  Oilman  v.  Gil- 
man,  52  Me.  165;  Hairston  v.  Hair- 
ston,  27^Miss.  704." 

The  term  "residence"  or  "dwell- 
ing-house" is  not  the  equivalent  of 
"usual  place  of  abode."  Lewis  v. 
Botkin,  4-W.  Va.  538.  The  meaning 
of  the  statute  is  the  usual  place  of 
abode  eo  instanti  the  summons  is 
served.  Capehart  v.  Cunningham,  12 
W.  Va.  750.  Tiiat  is,  it  must  be  the 
usual  place  of  abode  at  the  time  the 
process  is  served. 
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the  wife  of  said  C.  D.  not  being  found  at  her  usual  place  of  abode 
and  the  said  C  D.  not  being  found. 

E.  F.,  Constable  of County.*** 

Or  if  the  process  be  served  by  posting  on  the  front  door  of  the 
usual  place  of  abode,  the  form  of  the  return  may  be  as  follows: 
Executed  the  within  summons  upon  the  within  named  C.  D.  by 
posting  a  copy  thereof  on  the  front  door  of  his  usual  place  of 
abode,  neither  his  wife  nor  any  member  of  his  family  above  the 
age  of  sixteen  years  being  found  there,  and  the  said  C.  D;  not 
being  found. 

E.  F.,  Constable  of County."* 

§  85a.  Form  of  return  by  special  constable. — The  return  on  a 
summons  or  other  process  by  a  special  constable  may  be  in  the 
form  made  by  the  constable  holding  the  oflfice,  and  signed,  "G.  H., 
Special  Constable, County."  ***'* 

§  86.  Form  of  return  of  service  upon  a  -corporation  when 
made  upon  the  president,  cashier,  treasurer  or  chief  officer. — 

Executed  the  within  summons  (or  other  process  or  notice  as  the 
case  may  be)  upon  the  within  named  The  A.  G.  Company,  a 
corporation,  by  delivering  a  copy  thereof  to  *  N.  O.,  its  president, 
(or  cashier,  treasurer,  or  chief  officer,  as  the  case  may  be)   on 

the  day  of  ,  19 — ,  in  the  county  of  ,  that 

being  the  county  in  which  said  N.  O.  resides. 

E.  F.,  Constable  of County. 


IDO 


§  87.    Form  of  return  of  service  upon  a  corporation  when 
made  upon  any  officer,  director,  trustee  or  agfent. — Follow  the 


1*8  It  will  be  observed  that  service 
upon  a  member  of  the  defendant's 
fiamily  of  process  issued  by  a  justice, 
is  only  provided  for  by  the  statute 
in  the  event  that  the  wife  is  not 
found  at  his  usual  place  of  abode. 
Therefore  the  return  must  show  that 
service  could  not  be  made  on  the  wife 
because  she  could  not  be  found  at 
defendant's  usual  place  of  abode,  in 
order  to  make  the  return  valid  when 
service  is  made  on  a  member  of  the 
family. 


1*9  It  will  be  noted  that  sec.  32  of 
ch.  50  of  the  Code  (1906,  sec.  1983) 
only  requires  a  copy  of  the  .summons 
to  be  "posted"  at  the  front  door  of 
the  usual  place  of  abode,  while  sec. 
1  of  ch.  121  (1906,  sec.  3781)  pro* 
vides  that  the  service  shall  be  made 
by  "leaving  such  copy  posted  at  the 
front  door  of  said  place  of  abode." 

nooBank    of    Union    v.    Loeb,    71 
W.  Va.  49-4,  76  S.  E.  883. 

350  See  Code,  ch.  50,  sec.  34;   1906, 
sec.   1985. 
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form  in  §86  to  the  *  and  continue  as  follows:  R.  T.,  its 
agent  (or  any  offcer,  director  or  trustee,  as  the  case  may  be) 
at  its  principal  office  (or  place  of  business,  as  the  case  may  be),  on 

the  day  of  — > ,  19 — ,  in  the  county  of  ,  that 

being  the  county  in  which  said  R.  T.  resides,  the  president,  cashier, 
treasurer,  or  chief  officer  of  said  corporation  not  being  found  in  the 

county  of (the  county  in  which  th^  suit  is  pending  before 

the  justice.) 

E.  F.,  Constable  of County."^ 

Or  if  the  service  be  not  on  the  agent  at  the  principal  office  or 
place  of  business  of  the  corporation,  omit  from  the  return  the 
>^ords  "at  its  principal  office." 

§  88.  Form  of  return  of  service  upon  a  corporation  when 
made  upon  its  attorney  of  record  appointed  by  it  to  accept  serv- 
ice of  process. — Follow  the  form  in  §  86  to  the  *  and  continue  as 
follows:    T.  G.,  its  attorney,  appointed  pursuant  to  law  to  accept 

services  of  process  for  it,  on  the day  of  ,  19 — ,  in 

the  county  of — ,  that  being  the  county  in  which  said  R.  T. 

resides. 

E.  F.,  Constable  of County. 

§  89.  Form  of  return  of  service  upon  a  foreign  corporation 
doing  business  in  this  state. — Executed  the  within  summons  (or 
other  process  or  notice,  as  the  case  may  be)  upon  the  within  named 
The  R.  Company,  a  foreign  corporation  doing  business  by  agent  in 

this  state,  by  leaving  a  copy  thereof,  on  the day  of , 

19 — ,  at  the  office  (or  place  of  business,  as  the  case  may  be)  of 
said  corporation  with  N.  K.,  found  at  the  time  in  charge  thereof, 

in  the  county  of  ,  that  being  the  county  in  which   said 

N.  K.  resides. 

E.  F.,  Constable  of County.*** 

§  89a.  Effect  of  return  of  officer  upon  summons  commencing 
an  action.— "The  return  of  a  constable  on  a  summons  issued  by 
a  justice,  in  a  case  in  which  he  has  jurisdiction  of  the  subject- 
matter,  stating  that  he  executed  it  by  delivering  a  copy  thereof^ 

151  See  Harrow  v.  Ohio  RiTer  R.         1^2  See  Code,  ch.  50,  sec.  35;  1906| 
Co.,  38  W.  Va.   711,   18  S.  E.  Rep.      aec  1986. 
926. 
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to  the  defendant  on  a  certain  day,  is  conclusive  evidence  of  a 
proper  service."  ^'^^ 

§  90.  When  new  summons  may  be  issued. — The  statute  pro- 
vides that  "a  new  summons  may,  if  the  plaintiff  desire  it,  be  issued 
against  a  defendant  when  there  has  been  no  service,  or  return  of 
the  former  summons,  and  the  same  shall  be  endorsed  by  the 
justice  issuing  it,  'second  summons'  or  'third  summons'  as  the 
case  may  be." 

§  91.  When  plaintiff  may  be  required  to  give  security  for 
costs. — "If  a  person  who  intends  to  bring  an  action  before  a 
justice  is  not  a  resident  of  the  state,  the  justice  may  require  security 
for  the  costs  before  issuing  the  summons.  And  if  the  summons  be 
issued  without  such  security  having  been  given,  the  defendant  may 
demand  the  same,  and  the  action  shall  not  proceed  till  it  be  given. 
And  when  a  plaintiff,  after  suit  is  begun,  removes  from  the  state, 


i»2«R.     D.    Johnson    Milling    Co. 
T.  Reed,  76  W.  Va.  557,  85  S.  E.  7'26. 

In  this  case  the  court  in  its  opinion 
said: 

''A  copy  of  the  summons,  with  the 
return  indorsed  thereon  by  E.  E. 
Taylor,  constable,  is  also  made  a  part 
of  the  record.  The  return  states 
that  it  was  served  by  delivering  a 
copy  of  the  summons  to  W.  J.  Read 
on  March  10,  1898.  Mr.  Read  swears 
positively  he  was  not  served,  and  says 
he  remembers  distinctly  that  he  left 
his  home  on  that  day,  early  in  the 
morning,  to  appear  as  attorney  for 
his  wife  and  son  to  defend  a  suit 
against  them,  before  a  justice  in  an* 
other  part  of  the  county,  and  did  not 
return  until  late  that  afternoon.  As 
to  what  he  did  on  that  day,  he  is* 
corroborated  by  the  testimony  of  both 
his  wife  and  son.  If  the  constable's 
return  were  not  conclusive  of  the  fact 
of  service,  we  would  have  to  say  the 
evidence  is  sufficient  to  overcome  it. 
But  the  return  of  process  by  a  sworn 
officer  whose  duty  it  is  to  serve  it, 
showing  a  proper  service,  must  be 
accepted  as  a  verity.  That  is  the 
settled  law  of  this  state.  McCIung 
V.  McWhorter,  47  W.  Va.  150,  34  S. 
K.  740,  81  Am.  St.  Rep.  785;  Rader 
▼.  Adamson,  37  W.  Va.  582,  16  S.  £. 


808;  Stewart  v.  Stewart,  27  W.  Va. 
167;  and  Bowyer  v.  Knapp  &  Martin, 
16  W.  Va.  277,  opinion,  p.  291.  That 
the  service  of  process  in  the  case  at 
bar  was  by  a  constable,  whereas  in 
the  cases  above  cited  it  was  by  a 
sheriff,  does  not  distinguish  the  case 
from  those.  There  is  no  reason  for 
applying  to  it  a  different  rule.  The 
same  reasons  for  holding  a  sheriff's 
return  conclusive  evidence  of  the  man- 
ner of  service  apply  equally  to  the 
return  of  a  constable.  It  is  a  neces- 
sary rule  in  order  to  give  certainty 
and  stability  to  judicial  proceedings. 
Both  sheriff  and  constable  take  the 
same  kind  of  an  oath  of  office,  both 
are  required  to  give  bond,  and  it  is 
as  much  the  legal  duty  of  a  constable 
to  execute  writs  issuing  from  a 
justice's  court  as  it  is  of  a  sheriff 
to  execute  writs  issuing  from  a  court 
of  general  jurisdiction.  That  a  jus- 
tice has  only  a  limited  jurisdiction 
does  not  affect  the  rule,  or  prevent 
its  proper  application  to  a  case  of 
which  he  has  jurisdiction.  That  the 
application  of  the  rule  may,  in  some 
cases,  operate  harshly  is  more  than 
offset  by  the  great  inconvenience  that 
would  arise  from  the  uncertainty  of 
judicial  judgments  and  decrees  if  a 
different  rule  obtained." 
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the  justice  or  defendant  may  also  require  security,  as  well  for  the 
costs  already  accrued  as  for  those  that  may  accrue  thereafter.  If 
the  plaintiff,  after  being  notified  of  this  requirement,  fail  to  comply 
therewith  within  the  time  prescribed  by  the  justice,  or  to  show  cause 
why  he  should  not  do  so,  the  justice  shall  dismiss  the  suit  and  give 
judgment  against  him  for  costs."  ^^^ 

§  92.  How  security  for  costs  may  be  given. — "Security  for 
costs  may  be  given  either  by  depositing  with  the  justice  such  sum 
as  the  latter  shall  deem  sufficient,  or  by  a  bond  with  good  security, 
to  be  approved  by  the  justice,  in  such  penalty  as  the  justice  shall 
prescribe,  with  condition  to  pay  to  the  justice  the  costs  incurred  at 
the  plaintiffs  instance,  when  demanded,  and  that  if  judgment 
be  given  against  him  in  the  action,  he  will  pay  the  defendant's  costs 
when  demanded."  ^^* 

§  93.  Form  of  bond  to  be  given  for  security  for  costs. — 
Know  all  men  by  these  presents,  that  we,  A.  B.,  principal,  and 
L.  K.,  surety,  are  held  and  firmly  boimd  unto  the  state  of  West 

Virginia,  in  the  sum  of ^  dollars,  the  payment  whereof  well 

and  truly  to  make  we  bind  ourselves  jointly  and  severally  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this day  of  , 

190—. 

The  condition  of  the  above  obligation  is  such  that,  whereas,  the 
said  A.  B.,  *  who  is  not  a  resident  of  this  state,  has  brought  an 
action  (or  intends  to  bring  one,  as  the  ease  may  be)  against  C.  D. 

before  G.  H.,  a  justice  of  district  in  the  county  of  

and  state  of  West  Virginia,  and  said  C.  D.,  having  demanded  se- 
curity for  the  costs  thereof  (or  if  plaintiff  intends  to  bring  suit,  say 
"and  said  justice  having  demanded  security  for  the  costs  thereof"). 

Now,  therefore,  if  the  above  bound  A.  B.  shall  pay  to  the  justice 

the  costs  incurred  at  his  instance  in  said  action  as  phinti'I  therein, 

when  demanded,  and  if  judgment  be  given  against  said  A.  B.  in 

said   action,   shall  pay  the   costs  of  said  C.  D.,  defendant  therein, 

when  demanded,  then  this  obligation  to  be  void,  else  to  remain  in 

full  force  and  virtue.  ^    ^    ^ 

\.  B.  (seal.) 

L.  K.  (seal.) 

'*Mo(le,  ch.  50,  sec.  45,  1908,  sec.     '»Hode,  eii.  50,  sec.  46,  1906,  sec. 
1996.  1997. 
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The  above  bond  is  approved  by  me  as  sufficient,  this day 

^^ '  ^^^^'  G.  H.,  Justice. 

§  94.    Form  of  docket  entry  showing  security  for  costs  given. 

— After  giving  the  style  of  the  suit,  proceed  as  follows:  This  day 
A.  B.,  who  intends  to  bring  an  action  against  C.  D.  before  me,  G.  H., 

a  justice  of district  in  the  county  of  -— ,  deposited  with 

me  the  sum  of dollars  as  security  for  the  costs  of  such  action, 

the  said  A.  B.  not  being  a  resident  of  this  state  and  such  security 
having  been  required  by  me  before  issuing  the  summons  in  said 
action.  (TA^M  proceed  with  the  docket  entries,  as  the  facts  may  be,) 
Or  if  the  suit  has  already  been  brought,  and  the  defendant  has 
demanded  security,  the  docket  entry  may  be  as  follows:  {After 
the  style  of  the  cation  and  after  the  entries  already  made  in  the 

docket,  continue  as  follows:)     This day  of ,  190 — , 

came  the  said  C.  D.  and  demanded  security  for  the  costs  of  this 
action,  and  it  appearing  that  said  A.  B.  is  not  a  resident  of  this 
state,  the  said  A.  B.  is  required  to  give  said  security;  whereupon 
the  said  A.  B.,  as  principal,  together  with  L.  K.  as  his  surety,  en- 
tered into  bond  in  the  penalty  of dollars  with  proper  condi- 
tions, for  the  payment  of  said  costs,  which  bond  is  approved  by 
me  as  sufficient,  and  said  bond  is  filed  with  the  papers  of  this  action. 
Or  if  the  security  consist  of  money,  make  the  docket  entry  accord- 
ingly, using  the  form  just  given  in  this  section,  properly  adapting 
it  to  the  facts. 

§  95.  Form  of  bond  for  security  for  costs  where  the  plaintiff 
has  removed  from  the  state  since  the  institution  of  the  action. 

— Follow  the  form  in  §  93  to  the  *  and  then  continue  as  follows: 
brought  an  action  against  C.  D.  and  has  since  removed  from  this 

state,  before  G.  H.,  a  justice  of  district  in  the  county  of 

,  and  the  said  C.  D.  having  demanded  security  for  the  costs 

of  said  action. 

Now,  therefore,  if  the  above  bound  A.  B.  shall  pay  the  costs  al- 
ready accrued  in  said  action,  as  well  as  those  hereafter  accruing, 
incurred  at  the  instance  of  said  A.  B.,  as  plaintiff  therein,  when 
demanded,  and  if  judgment  be  given  against  said  A.  B.  in  said 
action,  shall  also  pay  the  costs  of  said  C.  D.,  defendant  therein, 
when  demanded,  then  this  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue.  A.  B.  (seal.) 

L.  K.  (seal.) 


§98  Hogg's  treatise  and  forms.  188 

The  above  bond  is  approved  by  me  as  sufficient,  this day 

^^ '  ^^^^-  G.  H.,  Justice. 

§  96.  How  judgment  taken  on  bond  given  for  security  for 
costs.— ^"When  such  bond  (for  security  for  costs)  has  been 
given,  the  justice,  on  notice  or  summons  served  on  the  persons,  or 
any  of  them  who  signed  the  same,  may  render  judgment  thereon 
against  the  person  or  persons  so  served,  for  the  costs  remaining  un- 
paid in  the  action  for  which  the  plaintiff  is  liable,  together  with  the 
costs  of  the  proceeding  against  such  person  or  persons  and  such 
judgment  may  be  in  his  own  name,  or  in  that  of  the  defendant,  and 
may  be  enforced  in  the  same  manner  as  other  judgments/'  "* 

§  97.  Form  of  notice  to  take  judgment  on  bond  given  for 
security  for  costs. 

To  A.  B.  and  L.  K. : 

You  and  each  of  you  are  hereby  respectfully  notified  that  the  un- 
dersigned, the  defendant  in  an  action  lately  pending  before  G.  H., 

a  justice  of district  in  the  county  of ,  wherein  the  said 

A.  B.,  was  plaintiff,  and  in  which  judgment  was  rendered  against 

said  A.  B.  for  dollars  costs,  will,  on  the  day  of 

,  190 — .  at  the  hour  of  —  o'clock,  a.  m.,  (or  p.  m.,  as  the 

hour  may  be)  move  the  said  justice  at  his  office  in  said  district 
to  render  judgment  against  you  upon  the  bond  given  by  you  in 
said  action  for  security  for  costs,  for  the  am'ount  of  the  costs 
adjudged  to  the  undersigned  in  said  action  against  said  A.  B.,  the 
said  A.  B.  having  failed  to  pay  said  costs  so  adjudged  to  the 
undersigned,  upon  demand  made  of  the  said  A,  B.  for  their  payment. 

Dated  this day  of ,  190—.  ^'  ^' 

§98.  Plaintiff  must  sue  for  his  entire  claim. — ^''When  the 
plaintiff  has  several  demands  against  the  same  defendant  founded 
on  contract,  express  or  implied,  he  must  bring  his  action  for  the 
whole  amount  due  and  payable  at  the  time  such  action  is  brought, 
whether  the  demands  be  such  as  might  have  been  heretofore  joined 
in  the  same  action  or  not.  If  he  bring  his  action  for  part  only,  the 
judgment  in  the  suit,  whether  for  or  against  him,  shall  bar  him 
from  recovering  the  remainder.     But  if  he  have  judgment,  or  an 

*"Code,  ch.  60,  sec.  47»  1906,  sec.  1998. 
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action  pending  for  any  demand,  he  may  sue  for  another  demand 
afterward  acquired  or  becoming  due  and  payable,  without  joining 
both  demands  in  the  same  suit,  and  the  judgment  in  one  suit  shall 
not  bar  the  other.  And  any  demand  against  two  or  more  persons 
shall  not  be  joined  in  the  same  action  with  one  against  part  of  said 
persons  only ;  nor  a  demand  against  a  person  in  his  own  right  with 
one  against  him  in  a  representative  capacity."  ^" 

§  99.  What  claims  may  be  joined  in  one  action. — Under  the 
statute  set  out  in  section  ninety-eight  of  this  work  the  plaintiff 
must  sue  on  all  his  demands  founded  on  contract  if  the  amount  does 
not  exceed  the  jurisdiction  of  the  justice,  if  a  right  of  action  has 
accrued  upon  all  of  them ;  that  is  if  they  are  all  due  and  payable  at 
the  time  the  action  is  brought. 

The  conclusion,  it  seems  to  us,  deducible  from  the  construction  of 
this  statute  is  that  if  a  person  have  several  different  demands\ 
founded  upon  contract  against  the  same  party,  and  they  are  all  due-^ 
and  payable,  and  their  aggregate  amount  exceeeds  three  hundred 
dollars,  exclusive  of  interest'  and  costs,  he  must  sue  in  the  Circuit 
Court,  and  that  a  justice  has  no  jurisdiction  in  such  a  case,  unlesss 
the  plaintiff  release  the  excess  above  three  hundred  dollars.  But  as 
to  suing  on  separate  notes  in  different  actions  where  the  aggregate 
of  such  notes  exceeds  the  jurisdiction  of  a  justice,  see  section  thirty- 
seven  of  this  work. 

iB<*Code,  ch.  50,   :ec.  48;  1906,  sec.  as  to  defeat  his  jurisdiction  of  sepa- 

1999.  rate    actions    thereon."      Pocahontas 

"The  giving  of  separate  checks  at  Wholesale    Grocery   Co.   v.    Gillespie, 

different   times  by   one   merchant   to  fi3  VV.  Va.  578,  61   S.  E.  870.     Also 

another,    aggregating   an   amount    in  site  ante,  §37. 

excess  of  the  jurisdiction  of  a  justice,  i&7  As  to  what  is  a  tort,  see  ante, 

is   not  alone  sufficient  to  show  they  §  45. 
were  given  for  the  same  demand,  so 


CHAPTER  IV. 

PROCEDURE  IN  CIVIL  CASES— CONTINUED. 

1 100.  Pleadings  in  civil  actions  before  a  justice. 

101.  The  pleadings  on  the  part  of  the  plaintiff. 

101a.  Form  of  docket  entry  when  the  complaint  is  oral. 

102.  Form  of  written  complaint  to  be  filed  with  the  justice. 

(a)   A  written  complaint  for  money  due  arising  out  of  contract 
may  be  in  the  following  form. 

(5)  In  an  action  of  tort  against  a  railroad  company  for  killing 

stock;  the  complaint  may  be  in  form  as  follows, 
(c)   For  assault  and  battery. 
{d)  For  cutting  down  and  converting  timber. 

103.  Form  of  complaint  in  writing  joining  two  or  more  causes  of  action. 

104.  Form  of   statement  to  be  made  by  the  plaintiff  when  the  action  is 

founded  upon  an  account,  note  or  other  writing  for  the  pay- 
ment of  money. 

104a.  The  answer  of  the  defendant. 

1046.  Defendant  can  not  recover  against  plaintiff  without  a  pleading  on  his 

part  to  support  a  judgment. 

105.  Form  of  answer  denying  the  complaint. 

106.  Form  of  answer  denying  part  of  complaint. 

107.  Form  of  answer  setting  up  facts  constituting  a  defense. 

(a)   Pleading  payment. 

(6)  Payment  in  services. 

{bb)  General   payment  admissible  under  a  denial   of  plaintiff's 

claim, 
(c)  Statute  of  limitations. 
{d)  The  statute  of  frauds. 

108.  A  counterclaim — ^What  it  embraces. 

109.  Form  of  answer  setting  up  recoupment  as  counterclaim. 

110.  Cases  in  which  the  defendant  may  set  off  demands  which  he  has  against 

the  plaintiff. 

111.  Observations  on  the  law  of  set-off. 

112.  Bond,  note,  bill  of  exchange  or  other  writing  upon  which  action  or  set- 

off is  founded  must  be  filed  with  the  justice. 

113.  Form  of  answer  when  set-off  is  pleaded — ^Xotes  as  set-off. 
113aw  When  justice  may  require  an  itemized  account  to  be  filed. 

113aa.  Affidavit  in  support  of  plaintiff's  claim — Counter  affidavit  may  be 

filed — ^Xo  answer  to  be  filed  without  such  counter  affidavit- 
Judgment  to  be  rendered. 

1135.  When  credit,  set-off  or  counterclaim  must  be  produced  or  the  party 

be  precluded  from  maintaining  any  action  thereon. 

113c.  When  a  party  need  not  plead  a  set-off  or  counterclaim. 

190 
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S  llZd.  When  defendant  may  deemand  a  trial  though  plaintiff  doea  not  appear 

or  dismiss  his  action. 

1130.  Where  claim  of  defendant  is  equal  to  or  less  or  greater  than  that  of 

plaintiff. 

113ee.  Where  balance  found  due  to  the  defendant  is  in  excess  of  the  juris- 
diction of  the  justice. 

113/.  Form  of  affidavit  of  plaintiff  in  an  action  upon  an  account  for  money 

due  on  contract. 

113^.  Form  of  affidavit  of  defendant  denying  all  liability  in  an  action  upon 

an  account  for  money  due  on  contract,  where  plaintiff  has 
verified  his  account  by  affidavit. 

113^.  Form  of  affidavit  of  defendant  admitting  part  of  liability,  but  deny- 
ing the  balance,  in  an  action  upon  an  account  for  money  due 
on  contract,  where  plaintiff  has  verified  his  account  by  affi- 
davit. 

113*.  Form  of  docket  entry  where  plaintiff  has  verified  his  account  by  affi- 
davit and  no  counter  affidavit  is  filed  by  the  defendant. 

113;.  Form  of  docket  entry  where  plaintiff  has  verified  his  account  by  affi- 
davit and  defendant  has  filed  counter  affidavit  denying  all 
liability. 

llSk.  Form   of   docket   entry  where   plaintiff  has   verified   his   account  by 

aJQSdavit  and  defendant  has  filed  counter  affidavit  admitting 
part  of  liability,  but  denying  the  balance. 

114.  What  answer  must  contain  when  it  is  claimed  the  title  to  real  estate 

will  come  in  question. 

115.  Oases  in  which  title  to  real  estate  may  come  in  question  so  as  to  oust 

a  justice  of  jurisdiction. 

116.  When  the  title  to  real  estate  is  involved  so  as  to  deprive  the  justice 

of  jurisdiction. 

117.  The  answer  raising  the  question  of  title  to  real  estate. 

117a.  Affidavit  that  title  to  real  ebtate  will  come  in  question  muat  be  filed 

before  the  iiistice,  and  not  in  circuit  court  after  appeal  taken. 

118.  Form  of  answer  raising  question  of  title  to  real  estate. 

119.  Form  of  docket  entry  filing  answer  in  which  it  is  claimed  the  title  to 

real  estate  will  come  in  question. 

120.  Form  of  affidavit  to  be  made  by  the  plaintiff  denying  that  the  title 

to  real  estate  will  come  in  question. 

121.  Form  of  docket  entry  filing  affidavit  of  plaintiff  denying  the  truth  of 

the  facts  of  defendant's  answer  claiming  title  to  real  estate 
will  come  in  question. 

122.  Form  of  docket  entry  of  conclusion  of  justice  upon  the  matter  of  title 

to  real  estate  coming  in  question. 

(a)  Entry  when  the  facts  in  the  answer  are'  not  denied. 

(b)  Entry  when  the  facts  in  the  answer  -are  denied. 

123.  Oral  defenses  that  may  be  made. 

124.  Form  of  docket  entry  when  the  answer  is  oral. 

(a)  General  denial. 

(&)  Statute  of  frauds. 

(c)  Former  suit  pending. 
{d)  Statute  of  limitations. 

(e)  General  issue  or  denial  to  an  action  of  tori. 
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125.  Counter  set-off  or  counterclaim  of  the  plaintiff. 

126.  Form  of  counter  off-sets  filed  foy  the  plaintiff. 

127.  How  objection  to  defective  pleading  may  be  made. 

128.  Forms  of  exceptions  to  pleadings. 

(a)   Exception  because  not  sufficiently  explicit. 

(6)  Exceptions  because  the  complaint  contains  no  cause  of  action* 

(c)  Form  of  exceptions  to  the  complaint. 

{d)  Demurrer  to  complaint  treated  as  an  exception  thereto. 

29.  How  the  justice  disposes  of  exceptions  to  the  pleadings. 

30.  Form  of  docket  entry  overruling  exceptions  taken  to  a  pleading. 

31.  Form  of  docket  entry  sustaining  exceptions  to  a  pleading. 

32.  Form  of  docket  entry  sustaining  part  of  the  exceptions  to  a  pleading. 

33.  Form  of  docket  entry  sustaining  exceptions  to  complaint  because  it 

states  no  cause  of  action. 

34.  Form  of  docket  entry  sustaining  exceptions  to  an  answer  because  it  con* 

tains  no  defense. 

35.  The  amendment  of  the  pleadings. 

36.  The  scope  of  the  statute  allowing  amendments  to  pleadings. 

37.  When  amendments  to  the  pleadings  may  be  made. 

37a.  Plaintiff  may  be  required  to  file  complete  statement  of  the  items  of 

his  account. 

38.  Amendment  of  the  summons  commencing  the  action. 

39.  Amendment  of  return  upon  summons  commencing  an  action. 

40.  Form  of  docket  entry  amending  a  summons. 

41.  Form  of  docket  entry  allowing  the  return  on  a  summons  to  be  amended. 

42.  Form  of  amendment  to  the  return  on  a  summons. 

43.  Form  of  return  when  made  by  a  private  person. 

44.  When  the  defendant  may  have  a  continuance  of  the  case  as  a  matter 

of  right. 

45.  Docket  entry  where  oath  is  made  orally  before  the  justice  to  continue 

case  for  seven  days  because  of  just  defense. 

46.  Affidavit  of  defendant  to  continue  case   seven   days  because   of  just 

defense. 

47.  Docket  entry  continuing  case  for  seven  days  on  affidavit  of  just  defense. 

48.  When  justice  may  of  his  own  motion  continue  cases. 

49.  Docket  entry  where  justice  continues  cause  of  his  own  motion. 

50.  Continuance  to  enable  either  party  to  obtain  evidence  or  the  attendance 

of  an  absent  witness. 

51.  Affidavit  for  continuance  to  enable  party  to  obtain  evidence. 

52.  Docket  entry  granting  continuance  on  affidavit  of  absent  witness.' 

53.  Continuance  exceeding  three  months  can  not  be  granted  except  by  con- 

sent -of  parties. 

54.  Who  must  pay  costs  of  continuance. 

55.  Docket  entry  adjudging  costs  against  a  party  for  his  failure  to  attend 

as  a  witness. 

56.  Continuing  case  because  of  sickness  or  other  necessity. 

57.  Continuance  by  agreement  of  parties. 

58.  Form  of  agreement  continuing  a  case. 

58aw  Form  of  affidavit  or  oath  to  procure  attendance  of  witness  residing  in 

an  adjoining  county. 
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S  150.  If  justice  fail  to  attend  on  day  of  trial  the  action  for  that  cause  will 

not  be  discontinued. 
159a.    What  does  not  operate  to  discontinue  an  action. 
160.  Docket  entry  made  where  justice  before  whc»a  suit  has  been  brought  is 

absent. 

§  100.  Pleadings  in  civil  actions  before  a  justice. — Our  stat- 
ute provides,  that  certain  rules  of  proceeding  shall  be  observed  in 
the  justices'  courts.*  It  dispenses  with  all  forms  of  actions'  and 
declares  that  the  pleadings  may  be  oral  or  in  writing;^  and  if 
oral,  the  substance  of  them  shall  be  entered  by  the  justice  in  his 
docket ;  if  in  writing,  they  shall  be  filed  by  him  and  a  reference  to 
them  be  made  in  the  docket.*  In  either  case  if  the  parties  appear 
and  the  defendant  makes  defense  they  shall  be  made  up  on  the  re- 
turn day  of  the  summons.*  The  statute  further  provides  that  the 
pleadings  need  not  be  in  any  particular  form,  but  must  be  such  as 
to  enable  a  person  of  common  understanding  to  know  what  is 
intended.*  But  the  statute  contemplates  pleadings  of  some  sort 
in  a  justice's  court,  and  the  justice  ought  to  require  them  before 
the  trial  of  the  cause.^    To  try  the  case  in  the  absence  of  all 


1  Code,  ch.  50,  sec.  50;  1906,  sec. 
2001. 

2  Code,  ch.  50,  sec.  49;  1906,  sec. 
2000;  O'Connor  v.  Dils,  43  W.  Va. 
54,  26  S.  E.  Rep.  354. 

8  Code,  ch.  60,  sec.  50;  1906,  sec. 
2001,  subsec.  2;  Morse  v.  Rector, 
44  W.  Va.  202,  28  S.  E.  Rep.  763; 
Poole  V.  Dilworth,  26  W.  Va.  583. 
In  Averill  v.  Boyer,  69  W.  Va.  396, 
398,  71  S.  E.  707,  the  court  in  its 
opinion  said: 

''The  pleadings  in  a  justice's  court 
are  informal,  and  may  be  either  oral 
or  in  writing."    Sec.  50,  ch.  50,  Code, 
1906.     O'Connor  v.  Dils,  43  W.  Va. 
54;     White    v.     Emblem,    Id.     819; 
Poole  V.   Dilworth,  26  W.   Va.   583. 
Subsec.  8  of  said  sec.  50  is  as  fol- 
lows:      "In    an    action    or    defense 
founded   upon    an    account,  note,    or 
other    writing    for    the    payment    of 
money,  it  shall  be  sufficient  for  the 
party  to  deliver  the  account,  note,  or 
other  writing  to  the   justice  and  to 
state  that  there  is  due  to  him  there- 
on from  the  adyerse  party  a  specific 
sum,  which  he  claims  to  recover  or 
set-off  in  the  action."  Mt'n  City  Mill 
Co.  V.  Southern,  46  W.  Va.  754.    "The 


trial  judge  did  not  abuse  his  dis- 
cretion in  refjusing  to  require  plain- 
tiff to  file  a  declaration  of  her  claim, 
or  an  amended  bill  of  particulars; 
such  amendment  was  not  necessary 
to  promote  substantial  justice."  Sec. 
169,  ch.  50,  Code,  1906.  Drinkard 
V.  Hepinstall,  55  W.  Va.  320;  Simp- 
kins  V.  White,  43  W.  Va.  125.  The 
account  filed  before  the  justice  was 
sufficient  to  advise  defendant  fully 
of  the  nature  of  plaintiff's  demand. 
The  fact  that  the  account  states  that 
the  money  was  due  for  "rent"  does 
not  necessarily  imply  a  lease  by 
plaintiff  to  defendant.  It  is  rent 
money  which,  according  to  plaintiff's 
proof,  defendant  had  collected  as  the 
agent  of  plaintiff. 

*Code,  ch.  60,  sec.  50;  1906,  sec. 
2001,  subsec.  2;  Morse  v.  Rector, 
supra, 

6  Code,  ch.  50,  sec.  50;  1906,  sec 
2001,  subsec.  2;  Morse  v.  Rector, 
supra, 

•Code,  ch.  50,  sec.  50;  1906,  sec. 
2001,  subsec.  5;  Poole  v.  Dilworth^ 
26  W.  Va.  683,  586. 

7  Morse  v.  Rector,  supra. 
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pleadings  is  reversible  error.®  But  they  need  not  be  so  made  up 
as  to  present  on  the  record  a  formal  and  regular  issue.*  Still,  it 
is  advisable,  that  the  pleadings  be  so  constructed  as  to  eventuate 
in  such  an  issue  as  to  disclose  the  matter  in  difference  between 
the  parties,  to  be  tried  either  by  the  court  or  jury,  and  they  ought 
not  to  be  so  loose  and  defective  as  to  leave  it  uncertain  and 
doubtful  as  to  what  is  in  issue  between  them,  or  as  to  what  is  the 
real  contention  between  them.  If  the  pleadings  reach  this  end 
they  are  sufficient.*®  They  are  intended  to  be  as  simple  and  free 
from  technicalities  as  a  due  regard  to  the  rights  of  the  litigants 
will  permit.**  While  a  replication  to  the  pleadings  of  the  defend- 
ant may  not  be  essential  to  the  trial  of  the  case,  it  is  advisable 
for  the  plaintiff  to  reply  generally  thereto,  which  may  be  done 
by  a  mere  entry  on  the  docket  that  the  "plaintiff  replies  generally 
to  the  defendant's  answer."** 

§  101.  The  pleadings  on  the  part  of  the  plaintiff. — The  plead- 
ings on  the  part  of  the  plaintiff  are  denominated  "the  complaint," 
and  shall  state  in  a  plain  and  direct  manner  the  facts  constituting 
the  cause  of  action,  and  if  more  than  one  cause  of  action  be  stated 
therein,  each  shall  be  separately  stated  and  numbered.*^  The 
complaint,  in  the  absence  of  a  motion  made  by  the  defendant  to 
dismiss  the  action,  may  be  filed,  or  if  oral,  made  at  any  time  be- 
fore trial,  even  after  the  jury  impanelled  to  try  the  case  has  been 


8  Morse  V.  Rector,  supra.  In  Long- 
acre  Colliery  Co.  v.  Creel,  57  W.  Va. 
347,  50  S.  E.  430,  it  is  decided:  "If 
in  an  action  brought  before  a  justice, 
there  appears  to  be  no  plea  or  ac- 
count of  any  kind,  filed,  either  be- 
fore the  justice  or  in  the  circuit 
court,  and  the  recovery  is  taken 
against  the  plaintiff  in  favor  of  the 
defendant  for  a  certain  sum,  the 
judgment  will  be  reversed,  and  the 
case  remanded  for  proper  pleadings 
to  be  filed  therein,  and  to  be  properly 
heard  and  determined. 

In  an  action  before  a  justice  to 
justify  the  recovery  in  favor  of  the 
defendant,  there  must  be  some  ac- 
count or  claim  filed  by  him  upon 
which  to  base  the  recovery.** 

»  TuUy  V.  Despard,  31  W.  Va.  370, 
6  S.  E.Rep.  927;  Stralcy  v.  Payne, 
43  W.  Va.  185,  27  S.  E.  Rep.  359, 
360. 

loSimpkins  v.  White,  43  W.  Va. 
123,  27  S.  E.  Rep.  361. 


11  Todd  v.  Gates,  20  W.  Va.  464, 
468. 

12  Poole  V.  Dilworth,  26  W.  Va. 
583,  586.  In  a  recent  work  of  recog^ 
nized  worth  and  reliability  it  is  said 
that  "in  manv  states  the  statutes 
make  no  provision  for  a  reply,  and 
where  such  is  the  case  the  allegation 
of  new  matter  in  the  answer  is 
deemed  controverted,  and  the  plain- 
tiff may  introduce  evidence  either  in 
denial  or  by  the  way  of  avoidance." 
12  Enc.  PI.  &  Pr.  726. 

In  support  of  this  doctrine  the  fol- 
lowing authorities  are  cited:  Patter* 
son  V.  Newton,  74  Ga.  366;  Blacker 
V.  Dunbar,  108  Ind.  217;  Button  v. 
I^nt,  10  Ind.  365;  Lamb  v.  Bush, 
49  Mo.  App.  337;  Oonklin  v.  Fields, 
37  How.  Pr.  (Suffolk  Ct.)  455;  Wil- 
cox  V.  Palmeter,  2  Hun  (N.  Y.) 
517;  Hodges  v.  Hunt,  22  Barb.  (N. 
Y.)    150. 

18  Code,  ch.  50,  sec.  50;  1906,  sec 
2001,  Bubsecs.  1   and  2;  Harrows  v. 
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sworn ;  **  but  delays  of  this  sort  ought  to  be  avoided,  and  the 
justice  should  not  encourage  such  delays.  Upon  the  appearance 
of  the  parties  on  the  return  day  of  the  summons,  the  complaint 
should  then  be  filed,  if  the  defendant  makes  defense  tothe  action, 
unless  good  cause  be  shown  why  it  should  not  be  done.^*^  If  the 
action  be  founded  upon  an  account,  note  or  other  writing  for  the 
payment  of  money,  it  is  sufficient  for  the  plaintiff  to  deliver  the 
account,  note  or  other  writing  to  the  justice,  and  to  state  that 
there  is  due  to  him  thereon  from  the  defendant  a  specific  sum, 
which  he  claims  to  recover  in  the  action.^*  The  complaint  is 
sufficient  if  it  states  the  cause  of  action  in  such  a  way  as  to  enable 
a  person  of  common  understanding  to  know  what  is  intended.*^ 
But,  without  reference  to  mere  form  or  technicality,  which  can 
not  be  regarded  in  a  justice's  court,  the  complaint  must  set  out 
all  the  facts  necessary  to  show  a  cause  of  action ;  "  and  the  state- 
ments must  consist  of  facts  as  distinguished  from  conclusions  of 
law.  ^*  The  statement  of  facts  is  sufficient  if  it  fairly  apprise  de- 
fendant of  the  claim  made  against  him.^® 

§  101a.  Form  of  docket  entry  when  the  complaint  is  oral. — 
After  giving  the  style  of  the  cause,  the  issuance  and  date  of  the 
summons,  with  the  time  in  which  it  is  returnable,  and  the  name  of 
the  person  to  whom  delivered,  and  the  time  of  its  delivery,  and 
the  various  matters  required  as  hereinafter  shown,-*  the  entry  of  the 
oral  complaint  in  the  docket  may  be  in  form  as  follows  :^^  "Plain- 
tiff complains  for  money  had  and  received  by  the  defendant  from 


Ohio  River  R.  Co.,  38  W.  Va.  711, 

18  S.  E.  Rep.  926 

1*  Straley  v.  Payne,  supra, 

15  Code,  ch.  60,  sec.  50;   1906,  sec. 

2001,  subsec.  2}  Morse  v.  Rector,  44 

W.  Va.  202,  28  S.  E.  Rep.  763. 

i«Code,  ch.  50,  sec.  50;    1006,  sec. 

2001,  subsec.  8;   Mountain  City  Mill 

Co.  V.  Southern,  46  W.  Va.  754,  34 

S.  E.  Rep.  782. 

17  Hall  V.  Chicago,  etc.,  R.  Co.,  48 
Wis.  317,  4  N.  W.  Rep.  325;  Hamlin 
V.  Haight,  32  Wis.  237.  See  Averill 
V.  Boyer,  69  W.  Va.  396,  71  S.  E,  707. 

18  12  Enc.  PI.  &  Pr.  713,  and  cases 
there  cited. 

i»  Idem,  note  1. 

2oCo8tello  V.  Ten  Eyck,  86  Mich. 
348,  24  Am.  St.  Rep.  128,  49  N.  VV. 
Rep.  152. 

''If  the  account  filed  by  plaintiff 
with  a  justice^  and  fully  proved  in 


the  circuit  court  on  appeal,  is  suffi- 
cient to  inform  defendant  of  the 
nature  and  amount  of  the  claim 
sued  on,  the  judgment  of  the  circuit 
court  will  not  be  reversed  on  writ 
of  error  solely  because  of  plaintiff's 
failure  to  file  a  formal  complaint, 
where  it  appears  defendant  could  not 
have  been  prejudiced  by  the  omis- 
sion and  did  not  demand  such  com- 
plaint or  object  because  of  failure 
to  file  it."  Townsend  v.  Bushby 
Run  Lumber  Co.,  75  W.  Va.  47,  83 
S.  E.   185. 

21  Po«t,  §700. 

23  When  the  pleadings  are  oral, 
there  should  be  entered  on  the  jus- 
tice's docket  a  brief  statement  of 
such  pleadings.  Poole  v.  Dilworth, 
26  W.  Va.  583. 
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the  plaintiflf,  and  interest  thereon,  for  balance  due  him,  to  the 
amount  of  two  hundred  and  thirty  dollars,  and  asks  judgment  for 
two  hundred  dollars,  with  costs  of  action."  ^^  So  the  following 
entry  is  sufficient :  "Plaintiff  claims  $50  for  work  and  material,  an 
itemized  account  of  which  is  filed  with  me.'***  So  the  following: 
"Now  comes  the  plaintiflf,  and  for  complaint  states  that  defendant 
is  indebted  to  him  for  thirty  cords  of  wood,  sold  and  delivered  to 
him,  at  $1.50  per  cord,  October  20,  1889,  $45,  for  which  he  asks 
judgment."**  "The  plaintiflf  says  by  way  of  complaint  that  the  de- 
fendant is  indebted  to  him  in  the  sum  of  $1.50  for  services  to 
defendant  in  looking  up  title  to  property  in  the  fall  of  1883."** 
"Plaintiflf  for  his  complaint  files  with  the  court  a  certain  promissory 

note  on  which  there  is  due  the  sum  of  $ ,  and  for  which 

amount  he  asks  judgment."  *^    So  a  statement  that  "defendants  are 

indebted  to  plaintiff  in  the  sum  of  $ for  work  and  labor  as 

a  coal  miner  during  the  months  of  February  and  March,  190 — ,"  is 
sufficient.*®  In  an  action  for  a  tort  each  of  the  following  docket 
entries  as  to  the  oral  complaint  was  held  sufficient:  The  defendant 
is  indebted  to  the  plaintiflf,  $30,  for  one  gun  obtained  by  fraud.** 

"Plaintiflf  asks  damages  amounting  to  $ for  the  negligence 

of  the  defendant,  a  railroad  corporation,  in  breaking  soda  apparatus 

shipped  over  its  line  of  railroad,  the day  of ,  190-^ 

from  O to St.  L. ."  »«  Plaintiflf  claims  that  de- 
fendant killed  five  head  of  hogs,  the  property  of  the  plaintiflf,  of  the 
value  of  $ .'^ 


^The  form  above  was  held  suffi- 
cient under  a  statute  which  only 
requires  the  pleading  to  be  "such  as 
to  enable  a  person  of  common  under- 
standing to  know  what  is  intended." 
Dehnel  v.  Komrow,  37  Wis.  336, 
cited  in  14  Enc.  PI.  &  Pr.  p.  711, 
note  1. 

••Martin  v.  Higgins,  23  Ala.  775. 

^  Stuckland  v.  Quick,  45  Mo.  App. 
61U. 

"Guthrie  v.  Olson,  32  Minn.  465, 
21  N.  W.  Rep.  557.  Oral  pleadings 
made  before  a  justice  will  be  con- 
strued with  great  liberality  in  fur- 
therance of  justice.  Raweri  v.  Burg, 
(Minn.)    37   N.  W.  Rep.  946. 

"  Continental  Ins.  Co.  v.  Richard- 
son, 69  Minn.  433,  72  N.  W.  Rep. 
458. 


"In  determining  the  sufficiency  of  a 
complaint  in  a  justice's  court,  under 
Comp.  Laws,  §  6058,  providing  that 
pleadings  in  such  court  shall  be  such 
as  to  enable  one  of  common  under- 
standing to  know  their  intent,  the 
oral  complaint  entered  on  the  docket 
may  be  construed  with  the  written 
answer.**  Sinkling  v.  Illinois  Cen- 
tral R.  Co.,  10  S.  D.  560,  74  N.  W. 
Rep.  1029. 

"Johnson  v.  Loomis,  50  Mo.  App. 
142. 

"Milholland  v.  Pence,  11  Ind.  203. 

"  Witting  V.  St.  Louis  &  S.  F.  Ry. 
Co.,  101  Mo.  63L  14  S.  VV.  Rep.  743, 
20  Am.  St.  Rep.  636,  10  L.  R.  A.  602. 

"  Glenn  v.  Weary,  66  Mo.  App.  75. 
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§  102.  Form  of  written  complaint  to  be  filed  with  the  justice. 
— (a)  A  written  complaint  for  money  due  arising  out  of  con- 
tract may  be  in  the  following  form: 

A.  B.,  Plaintiff,       ^ 

vs.  C     For  the  recovery  of  money  due  on  contract. 

C.  D.,  Defendant.      ) 

Pending  before  G.  H.^  a  justice  of district.** 

The  plaintiff  complains  and  says :  *  That  he  sold  and  delivered  to 
the  defendant  certain  goods,  wares  and  merchandise  at  the  defend- 
ant's request,  an  itemized  account  of  which  is  herewith  filed,  marked 

**  Account,"  and  which  amounts  to   the  sum  of  $ — . which  is 

now  due  and  payable  and  no  part  of  which  has  been  paid  and  the 

plaintiff  will  demand  judgment  for  said  sum  of  $ . 

A.  B.  (or 
A.  B. 

By  L.  C,  his  agent  (or  attorney  as  the  case  may  be,y^ 

If  the  action  be  upon  a  judgment,  follow  above  form  (a)  to  the 
*  and  continue  as  follows:    That  he  obtained  a  judgment  against 

C.  D.  on day  of 190 — ,  for  $ ,  exclusive  of 

costs  before  M.  C,  a  justice  of  district  in  county, 

State  of ,  and  that  the  same  has  not  been  paid  and  that  he 

will  demand  judgment  for  $ ,  including  the  costs  of  obtain- 
ing said  judgment.** 

If  the  action  be  for  services '  rendered  the  form  may  be  as  fol- 
lows: Proceed  as  in  form  (a)  given  in  this  section  to  the  *  and 
continue  as  follows:  That  the  defendant  is  indebted  to  the  plain- 
tiff for days'  work  performed  at  his  request,  in  the  months 

of and ,  190 — ,  at  $1  per  day,  amounting  to  $ 

which  is  due  and  payable,  and  no  part  of  which  has  been  paid  and 
ib    which  plaintiff  will  demand  judgment  against  said  defendant. 

A.  B., 


By ,  his  agent  (or  attorney) . 


34 


"Rice  r.   Manford,    110   Ind.   596,  plaint  before  the  justice,  which  was 

11   X.  £.  Rep.  283.     The  signatures  lield  sufficient,  was  as  follows:    "The 

are  not  essential  and  may  be  omit-  plaintiiT,   Levi   D.    Fuller,   complains 

ted.  of  the  defendant,  Nathan  Milhollin, 

"  Meighen  v.  Williams,  50  W.  Va.  and    says    that    on   the    4th    day    of 

ft6,   40  S.   E.   Rep.   332.  January,   1888,  he  commenced  work- 

^  In    Milhollin    v.    Fuller,    1    Ind.  ing  for  the  defendant  by  the  day,  and 

App.  68,  27  N.  E.  Rep.  HI,  the  com-  that   he  worked    144   days,  which   is 
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(b)  In  an  action  of  tort  against  a  railroad  company  for  killing 
stock,  the  complaint  may  be  in  form  as  follows: 


A.  B.,  Plaintiff, 

vs. 

O.  R.  Co.,  Defendant, 


For  the  recovery  of  damages  for  a  wrong. 


Pending  before  G.  H.^  a  justice  of 


district.*  * 


The  plaintiff  complains  and  says :  *  That  the  defendant  is  a  rail- 
road corporation  operating  a  line  called  the  O.  R.  railroad,  run- 
ning and  extending  into  (or  through)   the  county  of ,  and 

while  so  operating  said  railroad,  it  so  negligently  and  wrongfully 
ran  and  conducted  its  train  that  by  reason  thereof  plaintiff's  horse 
(or  other  stock  as  the  case  may  be)  was  killed,  whereby 'plaintiff 
sustains  damages  to  the  amount  of  $ . 

Wherefore  plaintiff  demands  judgment  for  said  sum  of  $ . 


By 


worth  Beventy-five  cents  per  day, 
making  one  hundred  and  eight  dol- 
lars which  is  wholly  unpaid.  Where- 
fore the  plaintiff  demands  judgment 
for  one  hundred  and  eight  dollars." 
In  Clifford  v.  Meyer,  6  Ind.  App.  633, 
34  N.  E.  Rep.  23,  the  complaint 
which  was  held  sufhcient  "avers  'that 
the  appellants  were  the  owners  of 
real  estate  for  the  sale  of  which  the 
commission  is  claimed;  that  the  ap- 
pellees were  real  estate  brokers  in 
the  city  of  Indianapolis,  where  the 
said  real  estate  was  situated,  and 
that  appellants,  about  July  1,  1889, 
placed  said  real  estate  in  the  hands 
of  appellees  for  sale;  that  appellees 
duly  advertised  the  same  for  sale  by 
notices  published  in  the  daily  news- 
papers of  said  city;  that  thereafter 
and  in  response  to  said  advertise- 
ments, one  Roxana  Robertson,  wife 
of  William  Robertson,  called  upon 
the  appellees,  and  requested  to  be 
shown  said  property,  and  to  be  told 
the  price  of  the  same;  that  appel- 
lees took  said  Roxanna  Robertson  to 
said  property  and  showed  it  to  her, 
and  stated  the  price  at  which  it  was 
for  sale,  and  at  her  request  gave  her 


A.   B., 

his  attorney  (or  agent). 


the  name  of  the  appellant  Vincent 
G.  Clifford,  one  of  the  owners  of  said 
real  estate;  and  that  afterwards,  to- 
wit,  on  the  30th  day  of  October,  1889, 
said  Roxanna  purchased  said  prop- 
erty from  the  appellants  for  the  sum 
of  $2,100,  the  said  property  being 
conveyed  by  the  appellants  to  said 
William  and  Roxanna  Robertson. 
Appellees  aver  that  they  are  entitled 
to  a  commission  of  $73  for  finding 
a  purchaser  for  said  property,  as 
aforesaid,  but  that  said  appellants 
have  not  paid  them  anything  what- 
ever for  their  services.  Wherefore 
they   demand   judgment." 

In  Brittian  v.  Payne,  118  N.  C. 
989,  24  S.  E.  Rep.  71  i,  the  complaint 
was  as  follows:  **The  plaintiff  says: 
*(1)  That  the  plaintiff  was  the  own- 
er of  a  certain  walnut  timber,  in  said 
county  and  state,  on  the  lands  of 
said  defendant,  sold  to  plaintiff  by 
said  defendant;  that  the  defendant 
sold  off  the  said  walnut  timber  to 
the  amount  of  one  hundred  and  sixty 
dollars'  worth,  or  thereabout,  and 
got  pay  for  the  same.  (2)  That  by 
reason  of  said  sale  by  the  said  de- 
fendant  of  the  said  timber  and  the 


/ 


199 


PROCEDURE   IN    CWIL   CASES. 


§102 


(c)  For  assault  and  battery. — Follow  the  form  (b)  given  in 
this  section  to, the  *  and  then  continue  as  follows:   That  on  the 

^^^^^ day  of ,  190 — ,  the  defendant  violently  assaulted  the 

plaintiff  and  struck  him  (state  in  what  part  of  the  body),  and  also 
tore  and  injured  plaintiff's  clothes  he  was  wearing,  whereby  plain- 


receipt  of  said  sum  of  $160  by  him 
for  the  same,  he  (the  said  defend- 
ant) is  indebted  to  this  plaintiff  in 
the  sum  of  $160,  and  interest  on  the 
same  from  the  date  of  said  sale, 
which  was  in  the  year  1893  or  1894, 
and  which  sum  the  said  defendant 
in  law  agreed  to  pay  to  this  plain- 
tiff, but  which  sum  he  fails  and  re- 
fuses to  pay.  Wherefore,  plaintiff 
demands  the  judgment  of  the  court 
( 1 )  for  the  sum  of  $160  and  interest 
on  same;  (2)  for  the  costs  of  the 
action.'"  In  North  Carolina,  where 
this  case  was  decided,  a  justice  has 
no  jurisdiction  in  an  action  of  tort. 

In  an  action  before  a  justice  of  the 
peace,  before  K.,  the  complaint 
stated  that  plaintiff,  '*0n  or  about 
the  1st  day  of  October  contracted 
with  defendant  to  blast  in  a  well 
on  the  premises  of  the  said  K.,  for 
which  the  said  K.,  was  to  pay  the 
plaintiff  $2  per  day.  The  said  plain- 
tiff asks  judgment  for  seven  days' 
work  at  $2  per  day,  for  which  the 
said  plaintiff  claims  $14.  Held^  that 
the  complaint  contained  'a  state- 
ment of  the  facts  constituting  a 
cause  of  action/  within  the  mean- 
ing of  the  statute."  Armstrong  v. 
Keleher,  71  Mo.  492. 

The  Revised  Statute  of  Missouri 
provides  that  "no  formal  pleadings 
.  .  .  shall  be  required  in  a  jus- 
tice's court,  but  before  any  process 
shall  be  issued  .  .  .  plaintiff  shall 
file  with  the  justice  the  instrument 
sued  on,  or  statement  of  the  ac- 
count, or  of  the  facts  constituting 
the  cause  of  action  upon  which  the 
suit  is  founded,"  etc.  Held,  that  a 
statement  of  account;  "To  services 
of  self  and  team  from  April  26th  to 
October  25th,  1886,  157  days,  at  $2.50 
per  day,  as  per  agreement,  $392.50; 


balance  due,  $234.50,"  is  sufficient. 
Sturdy  v.  St.  Charles  Land  &  Cattle 
Co.,  33  Mo.  App.  44. 

A  statement  should  show  whether 
the  party  seeks  to  recover  on  con^ 
tract  or  for  negligence.  Redmon  v. 
Chicago  R.  I.  &  P.  R.  Co.,  90  Mo. 
App.  68.  A  paper  reciting  "£.  K., 
Dr.  to  W.  J."  making  sale  of  saloon 
stock,  $92.50  is  a  sufficient  statement. 
Johnson  v.  Kahn,  97  Mo.  App.  628. 
In  an  action  before  a  justice  the 
cause  is  sufficiently  stated  by  a  state- 
ment setting  out  two  claims  of  work 
performed  between  certain  dates  foi 
defendant  by  two  different  parties 
with  the  amount  due  thereon  and 
copies  of  written  assignments  of  the 
claims  to  plaintiff.  White  v.  Mo. 
Pac.  Ry.  Co.,  98  Mo.  App.  542. 

"In  an  action  for  rent  in  a  jus- 
tice's court,  a  complaint,  'One  quar- 
ter's rent  of  crystal  in  Grand  Street, 
May  1st,  1854,  with  interest,  $225.' 
was  held  to  be  sufficient."  Hubbeli 
V.  Clark,  1  Hilt.  67. 

In  commenting  on  the  complaint 
in  MilhoUin  v.  Fuller,  supra,  the 
court  in  its  opinion  says:  "The 
pleading,  as  suggested  by  counsel,  is 
somewhat  of  a  unique  affair,  and  is 
in  many  respects  vague  and  indefi- 
nite. But  we  do  not  think  it  is  open 
to  the  objection  that  it  fails  to  ap- 
prise the  defendant  of  the  nature  of 
the  demand  against  him,  and  that  a 
judgment  thereon  could  not  be  legal- 
ly pleaded  as  a  bar  to  another  ac- 
tion. It  sufficiently  appears  from  it 
that  the  plaintiff  claims  he  did  144 
days  work  for  the  defendant  between 
the  4th  day  of  January,  1888,  and 
the  time  of  filing  the  complaint  with 
the  justice.  We  think  it  may  fairly 
be  inferred  from  this  averment  that 
the   work   was   done  by   the   request 
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tiff  was  injured  and  bruised,  became  sick,  sore  and  lame  and  in- 
curred a  large  doctor  bill  of  $ and  was  otherwise  damaged 

to  the  amount  of  $ 

Wherefore    the    plaintiff    demands    judgment  for  $ ,  his 

damages  aforesaid.  ^    g 

By his  attorney.*" 


(d)  For  cutting  down  and  converting  timber. — ^As  in  form  (b) 

in  this  section  to  the  *  and  then  as  follows :  That  on  the day 

of ,  190 — ,  at ,  the  defendant  forcibly  broke  and  en- 
tered upon  plaintiff's  land  (the  same  being  then  in  possession  of 
the  plaintiff),  and  there  cut  down  and  carried  away  the  trees  and 

timber  of  the  plaintiff,  of  the  value  of dollars,  and  converted 

and  disposed  of  the  same  to  his  own  use,  to  the  damage  of  the 
plaintiff  in  the  sum  of dollars. 

Wherefore  plaintiff  demands  judgment  for  $— — ,  his  damages 
as  aforesaid.'* 


and  consent  of  the  appellant,  if  such 
an  averment  is  necessary.  The  ap- 
pellant insists  that  the  complaint, 
in  order  to  be  sufficient,  should  state 
that  the  debt  was  due.  The  com- 
plaint does  state  that  the  work  was 
done  'by  the  day.'  As  this  phrase  is. 
commonly  understood  it  means  from 
one  day  to  another,  without  certainr 
ty  of  continuance.  We  think,  that 
where  work  is  done  in  that  way,  the 
compensation  becomes  due  as  each 
day's  work  is  finished,  unless  the  par- 
ties provide  otherwise,  by  special 
agreement.  Hence,  if  it  were  neces- 
sary to  charge  that  the  debt  was  due, 
we  think  this  averment  would  be  suf- 
ficient, but  we  do  not  decide  that 
this    is   necessary." 

Tn  the  case  of  Davis  v,  Davis,  6 
Blackf.  394,  the  complaint  stated 
that  the  defendant  had  ''swapped" 
a  horse  to  the  plaintifT,  and  had  af- 
terwards taken  the  horse  into  his 
possession  without  the  plaintiff's 
consent,  and  converted  him  to  hi? 
own  use,  to  the  plaintiff's  damage, 
$50.  The  complaint  was  held  suf- 
ficient. The  court  in  that  case,  in 
passing   upon    the    sufHciency   of   the 


complaint,  said:  "The  plaintiff's 
statement  is  very  imperfectly  drawn. 
It  is,  however,  like  most  of  those 
filed  in  justices'  courts,  which,  being 
prepared  without  professional  aid, 
want  the  accuracy  which  pleading  in 
other  courts  is  required  to  possess." 

In  Clark  v.  Benefield,  18  Ind.  405, 
"the  complaint  was  fully  as  indefi- 
nite and  obscure  as  the  one  we  have 
here.  There  the  statement  was  as 
follows:  'The  said  Benefield,  plain- 
tiff,  complains  of  George  \V.  Clark, 
defendant,  for  that  whereas,  on  the 
10th  day  of  September,  1858,  the 
defendant  demanded  and  received 
from  the  plaintiff  thirty-four  bush- 
els and  forty-two  pounds  of  -wheat, 
at  90  cents  per  bushel,  and  he  asks 
judgment  for  thirty-one  dollars  and 
twenty- three  cents.*  The  court  in 
that  case  also  held  the  complaint  suf- 
ficient, saying:  'True,  it  is  very 
informal,  but  enough  is  shown  to 
bar  another  action  for  the  same  de- 
mand, and  apprise  the  defendant  of 
the  nature  of  the  claim.' " 

"1  Estee'8- Pleadings,  §  1811. 

«/dem,  §  2071. 
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§  103.  Form  of  complaint  in  writing  joining  two  or  more 
causes  of  action.-^/^^  in  form  (a)  in  §  102  to  the  "^  and  then 
continue  as  follows: 

1st.  That  (here  state  cause  of  action  in  such  manner  as  to  show 
what  is  intended,) 

2d.  And  also  for  this:  That  (here  state  second  cause  of  ac- 
tion.) 

3d.  And  also  for  this:  That  (here  state  the  third  cause  of 
action). 

Wherefore  plaintiff  demands  judgment  for  $ . 

§  104.  Form  of  statement  to  be  made  by  the  plaintiff  when 
the  action  is  founded  upon  an  account,  note  or  other  writing  for 
the  payment  of  money, -^ After  the  style  of  the  action  proceed  as 
follows: 

The  plaintiff  states  that  there  is  due  upon  the  account  (or  note 
or  other  writing,  as  the  case  may  be)  against  C.  B.,  filed  with  G. 

H.,  a  justice  of  district  in  county  on  day 

of  ,   19 — ,  the   sum  of  $ ,  and   for  which  sum  he 

asks  judgment. 

§  104a.  The  answer  of  the  defendant. — ^The  law  contemplates 
an  answer  on  the  part  of  the  defendant  to  the  complaint,  whether 
such  complaint  be  filed  in  writing  or  entered  orally  on  the  justice's 
docket.  And  when  the  defendant  makes  defense  to  the  action 
he  should  be  required  to  make  answer,  to  enable  the  plaintiff  to 
properly  conduct  the  prosecution  of  his  action  and  meet  the  defense 
that  is  offered. 

The  answer  may  contain : 

First, — A  denial  of  the  complaint  or  some  part  thereof. 

Second, — ^A  statement  of  the  facts  constituting  a  defense  of 
counterclaim.*^ 

§  104b.  Defendant  can  not  recover  against  plaintiff  without 
a  pleading  on  his  part  to  support  a  judgment. — In  order  that  a 
defendant  may  have  a  recovery  in  an  action  against  the  plaintiff, 

•7  Code,  cfa.  50,  eee.  50;  1906,  sec.  2001,  subsec.  4. 
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there  must  be  some  account  or  claim  filed  by  him.  He  is  en- 
titled, under  the  statute,  to  file  an  off-set,  which,  when  done,  is 
treated  as  an  action  brought  by  him  against  the  plaintiff;  but 
would  certainly  have  no  more  right  to  recover  against  the  plain- 
tiff without  doing  so  than  the  plaintiff  would  have  to  take  a  re- 
covery against  him  without  suit.*^® 

§  105.    Form  of  answer  denying  the  complaint 

A.  B.,  Plaintiff,       )     t?     '  .  r  a 

f     For  the  recovery  of  money  due 

C.  D.,  Defendant.    ) 


Pending  before  G.  H.,  a  justice  of  district  in  

county. 

The  defendant  C.  D.,  ior  answer  to  the  complaint  filed  in  this 
action  says:*  That  the  matters  in  said  complaint,  and  upon 
which  the  plaintiff's  right  to  recover  depends,  are  not  true  and 
that  he  does  not  owe  the  plaintiff,  anything  by  reason  of  any 
matter,  in  said  complaint  set  forth. 

Wherefore  he  demands  judgment  against  said  plaintiff  for  his 
costs. 

Another  and  shorter  form  of  denial:  Proceed  as  in  the  form 
given  immediately  above  in  this  section  to  the  *  and  then  con- 
tinue as  folows :  That  he  denies  generally  and  specifically  each 
and  every  allegation  in  said  complaint.^* 

Form  of  the  denial  is  not  material,  if  it  directly  traverse  the 
allegations  which  it  is  intended  to  meet.*** 

§  106.  Form  of  answer  denying  part  of  complaint. — Follow 
form  to  the  *  as  in  §  105,  and  then  continue  as  follows: 
That  as  to  that  part  of  the  complaint  in  which  the  plaintiff  makes 
demand  for  $ for  horse  hire  and  rent  of  farm  (or  what- 
ever the  nature  of  the  demand  may  be),  the  matter  in  said  com- 
plaint contained  and  upon  which  plaintiff's  right  to  recover  said 


87oLongacre  Colliery  Co.  v.  Creel,  legations    in    the   complaint.     Denni* 

57  W.  Va.  347,  351,  50  S.  E.  430.  son  v.  Dennison,  9  How.  Pr.  312. 

38  2    Efitee'a    Pleading,    §  3186.     A  38»  Hill  v.  Smith.  27  Cal.  476/ 

general  denial  in  gross  of  all  the  al- 
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sum  of  $- 


depends,  is  not  true  and  that  defendant  does  not 

owe  the  plaintiff  anything  for  horse  hire  and  rent  of  farm.  And 
as  to  the  balance  of  the  plaintiff's  demand  in  said  complaint  con- 
tained the  defendant  says  {here  set  forth  the  defense  of  the  defend- 
ant, if  any  he  has,  to  the  other  part  of  the  plaintiff's  demand.) 


«§  107.  Perm  of  answer  setting  up  facts  constituting  a  de^ 
fense — (a)  Pleading  pajrment. — (a)  Follow  the  form  given  in 
§  105  to  the  *  and  then  proceed  as  follows:  That  the  plain- 
tiff is  not  entitled  to  recover  in  this  action  because,  as  defendant 
avers,  he  has  well  and  truly  paid  the  demand  sued  on  therein. 
Wherefore  he  prays  judgment  for  his  costs.^* 

The  following  is  a  short  and  sufficient  answer  setting  up  pay- 
ntent,  or  part  payment.     As  in  form,  §  105   to  the  *  and  then 

as  follows:    That  on  the day  of  ,  19 — ,  at ^, 

he  paid  to  the  plaintiff  the  money  demanded  in  the  complaint  (or 
dollars  on  account  of  the  demand  in  the  complaint). 

(b)  Payment  in  services. — As  in  form,  §  105  to  the  *  and 
then  cw  follows:  I.  That  after  the  said  promissory  note  be- 
came payable,  and  before  this  action,  to-wit,  on  the day 

of  ,  19 — ,  the  plaintiff  agreed  to  receive  and  the  said  de- 
fendant agreed  to  render  to  the  said  plaintiff  his  services  as  a 
{teamster)  to  the  amount  of  said  note. 

II.  The  said  defendant  afterwards,  according  to  the  said 
agreement,  rendered  such  services  to  the  plaintiff,  to  the  full 
amount  due  and  payable  on  the  said  note.*® 

(bb)  General  payment  admissible  under  a  denial  of  plaintiff's 
claim. — If  a  defendant  rely  upon  a  general  payment  of  the  claim 


80  The  plea  of  payment  in  most 
states  is  considered  new  matter, 
which  can  not  be  relied  on  as  a  de- 
fense imder  a  general  denial,  and 
therefore  ought  to  be  pleaded.  Hu>b- 
ler  V.  Pullen,  9  Ind.  273,  68  *  Am. 
Dec.  620;  Baker  v.  Kistler,  13  Id. 
63;  Stevens  v.  Thompson,  5  Kan. 
305;  Clark  v.  Spencer,  14  Id.  398, 
19  Am.  Rep.  96;  McKyring  v.  Bull, 


16  N*.  Y.  297;  Texier  v.  Gouin,  6 
Duer,  389 ;  Seward  vr  Torrence,  5  N. 
Y.  Sup.  Ct.  323;  Edson  v.  DiUaye, 
8  How.  Pr.  273;  Morrill  v.  Irving 
Fire  Ins.  Co.,  33  N.  Y.  429,  88  Am. 
Dec.  396;  Martin  v.  Pugh,  23  Wis. 
184;  Phillips  v.  Jarvis,  19  Id.  204; 
Knapp  v.  Runals,  37  Id.  135. 

40  See  Louden  v.  Birt,  4  Ind.  566, 
which  holds  such  form  sufficient. 
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sued  on,  that  is,  a  payment  of  the  entire  claim  of  the  plaintiff 
demanded  in  the  action,  he  may  prove  such  payment  under  a 
general  denial  of  the  claim  without  filing  an  answer  setting  up  a 
payment  of  the  whole  dctot  or  claim,  but  he  cannot  prove  a 
mere  partial  payment,  without  filing  specifications  thereof  in 
writing  or  having  them  noted  in  the  docket/**" 

(c)  Statute  of  limitations.—^^  in  the  form  in  §  105  to  tffe 
*  and  then  as  follows:  That  the  plaintiff  is  not  entitled  to 
recover  in  this  action  because,  as  defendant  avers,  the  said  sup- 
posed cause  of  action  in  the  said  complaint  set  forth,  if  any  such 
there  was,  did  not  nor  did  any  part  thereof  accrue*^  to  said  plain- 
tiff at  any  time  within*^ years  next  before  the  commence- 
ment of  this  action,  and  this  the  said  defendant  is  ready  to  verify. 

Wherefore  he  prays  judgment  for  his  costs. 

C.  D.,  Defendant. 

(d)  The  statute  of  frauds  need  not  be  specially  pleaded  in 
an  action  brought  before  a  justice  of  the.  peace,  but  may  be 
proved  in  defense  of  such  suit  under  an  answer  denying  the 
plaintiff's  right  to  recover.*^* 


*oo  Shore  v.  Powell,  71  W.  Va.  61, 
76  S.  E.  126. 

41  "The  defense  of  the  statute  of 
limitations  is  an  affirmative  one,  and 
a  plea  of  the  statute  which  merely 
avers  the  pleader's  conclusion  of  the 
law  is  bad.  The  pica  must,  as  a  gen- 
eral rule,  set  up  the  facts  constitut- 
ing the  bar — as,  for "  instance,  that 
the  alleged  cause  of  action  did  not 
accrue  within  certain  designated 
years  previous  to  the  institution  of 
the  suit."  Atkinson  v.  Winters,  47 
W.  Va.  233,  34  S.  E.  Rep.  834. 

42  Here  insert  the  number  of  years 
within  which  the  claim  is  barred. 

Time  icithin  which  an  actum 
fnuat  be  brought. — ^''Every  personal 
action  for  which  no  other  limitation 
is  prescribed  shall  be  brought  with- 
in five  years  next  after  the  right  to 
bring  the  same  shall   have   accrued 


if  it  be  for  a  matter  of  such  nature, 
that,  in  case  a  party  die,  it  can  be 
brought  by  or  against  his  repre- 
sentatives) and  if  it  be  for  a  matter 
not  of  such  nature,  it  shall  be 
brought  within  one  year  next  after 
the  right  to  bring  the  same  shall 
have  accrued,  and  not  after."  Code, 
ch.  104,  sec.  12.  "Every  right  of 
action  survives  to  the  personal  rep- 
resentative, except  those  for  injuries 
to  the  person  alone,  and  for  breach  of 
marriage  promise.  The  limit  in  these 
cases  is  one  year."  Curry  v.  Manning- 
ton,  23  W.  Va.  14;  Flint  v.  Gilpin, 
29  W.  Va.  740;  Hogg's  PI.  &  Forms 
249,  note  1,  For  full  treatment  of 
the  law  on  the  statute  of  limitations 
see  Hogg's  Eq.  Proc,  Vol.  1,  §$  353- 
361. 

*2aAlkire    v.    Alkire   Orchard   Co., 
79  \V.  Va.  o2«.  01  S.  E.  384. 
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§  108.  A  counterclaim — ^what  it  embraces. — The  term  coun- 
terclaim applies  to  defenses  by  way  of  recoupment  and  set-off.** 
If  the  counterclaim  consists  of  recoupment,  it  must  operate  in 
whole  or  in  part  to  defeat  the  plaintiff's  right  of  recovery  in  the 
action.**  "The  right  of  the  defendant  to  recoup  must  necessarily 
arise  out  of  contract,  and  this  defense  is  only  available  when  the 
basis  of  the  plaintiff's  action  is  a  contract,  and  his  complaint  is 
that  there  has  been  a  breach  thereof  by  the  defendant;  in  which 
case  the  defendant  may  recoup  any  damages  which  may  have  rer 
suited  to  him  by  a  breach  of  another  portion  of  the  contract  or 
of  a  contract  made  at  the  same  time  and  constituting  a  part  and 
parcel  of  the  same  transaction,  whether  contained  in  one  writing 
or  in  two  separate  writings,  or  in  one  writing  and  the  other  in 
parol,  provided,  however,  they  are  all  one  transaction."  ***     The 


•Clark  Cove  Guano  Co.  ▼.  App- 
ling, 33  W.  Va.  470,  10  S.  E.  Kep. 
809. 

**Nat.  Fire  Ins.  Co.  v.  McKay,  21 
N.  Y.  191 ;  Matton  v.  Baker,  24  How. 
Pr.  329. 

*■  Hogg's.  PI.  &  Forms  (2d  Ed.) 
$262.  A  counter  claim  is  a  cause 
of  action  existing  in  favor  of  a  de- 
fendant and  against  a  plaintiff,  and 
upon  which  a  several  judgment 
might  he  had  in  an  action.  National 
F.  I.  Co.  V.  McKay,  21  N.  Y.  106; 
Steele  v.  Ether idge,  15  Minn.  510. 
The  counter  claim  is  in  itself  a  dis- 
tinct and  independent  cause  of  ac* 
tion,  so  that,  when  properly  stated 
as  such,  the  defendant  becomes,  in 
respect  to  the  matters  stated  by  him, 
an  actor,  and  there  are  two  simul- 
taneous actions  pending  between  the 
same  parties,  wherein  each  is  at  the 
same  time  both  a  plaintiff  and  a 
defendant.  Francis  v.  Edwards,  77 
N.  C.  85;  Davidson  v.  Remington,  12 
How.  Pr.  310;  Cragin  v.  Lovell,  88 
N.  Y.  258;  S.  C,  2  N.  Y.  Civ.  Proc. 
Rep.  128.  No  matter  would  be  ad- 
missible as  a  counter  claim  unless,  at 
the  time  the  action  was  commenced, 
an  action  or  suit  could'  have  been 
maintained  against  the  plaintiff 
upon  the  counter  claim.  Cragin  v. 
Lovell,  swpra;  Taylor  v.  Mayor,   20 


Hun  292;  S.  C,  82  N.  Y.  10;  Bel- 
leau  V.  Thompson,  33  Cal.  497;  Con- 
nor V.  Winton,  7  Ind.  623;  Roscoe  v. 
Mason,  7  How.  Pr.  121;  Vassar  v. 
Livingston,  13  N.  Y.  248;  Robison 
V.  Hawes,  20  Id,  84;  Patterson  v. 
Patterson,  59  Id,  547.  A  defense 
which  simply  asserts  that  plaintiff's 
claim  is  void  in  law,  and  cannot  be 
enforced,  by  reason  of  some  inhering 
vice  which  destroys  it  as  a  legal 
claim,  is  not  a  counter  claim  within 
the  meaning  of  the  code.  Prouty  v. 
Eaton,  41  Barb.  409.  Any  claim  or 
demand  of  a  defendant  against  the 
plaintiff  in  an  action  which,  if  al- 
lowed, will  reduce  or  overrun  the 
plaintiff's  claim  is  properly  a  coun- 
ter claim,  but  whether  it  can  be  set 
up  as  a  defense  is  dependent  upon 
whether  -it  is  within  the  class  of  mat- 
ters which  the  statute  of  the  partic- 
ular state  provides  may  be  the 
subject  of  a  counter  claim.  Gage  v. 
Angell,  8  How.  Pr.  336. 

Generally  speaking,  in  many  of  the 
states  a  counter  claim  is  broad 
enough  to  embrace  all  matters 
which,  under  previous  statutes 
might  have  been  the  subject  of  set- 
off, and  all  claims  which,  under  the 
adjudication  of  the  courts,  might 
have  been  interposed  as  defenses  by 
way  of  recoupment.    Clinton  v.  Eddy, 
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defendant  cannot  recover  by  way  of  recoupment  a  judgment  over 
against  the  plaintiff,  but  can  only  defeat  the  claim  of  the  plaintiff 
in  whole  or  in  part.** 

If  the  answer  relies  on  set-off  as  a  defense  to  the  action  and 
such  set-off  exceed  the  demand  of  the  plaintiff,  this  not  only  de- 
feats the  action  but  the  defendant  may  have  judgment  against 
the  plaintiff  for  such  excess.*^ 

%  109.  Form  of  answer  setting  up  recoupment  as  counter- 
claim.— Follow  form  in  section  105  to  the  *  and  continue  thus: 
That  he  will  rely  upon  the  following  facts  by  way  of  defense  to 
said  action:  (Here  insert  the  plaintiff's  failure  to  comply  with 
the  contract  upon  which  his  action  is  based,  or  any  other  matter 
connected  therewith,  that  shozvs  how  and  to  what  extent  the 
defendant  has  been  damaged,) 


37  How.  Pr.  23;  Ogden  v.  Codding- 
ton,  2  E.  D.  Smith,  317;  Lingot  v. 
Redding,  4  Id.  286."  See  note  to 
Woodruff  V.  Gainer,  89  Am.  Dec. 
484,  485,  from  which  this  note  is 
taken. 

"Recoupment  is  distinct  from  set- 
off in  that  it  arises  out  of  matters 
connected  with  the  transaction  or 
contract  on  which  plaintiff's  action 
is  founded,  in  that  it  matters  not 
whether  the  damages  be  liquidated 
or  unliquidated,  and  in  that  it  is  not 
dependent  on  any  statutory  regula- 
tion, but  is  controlled  by  the  prin- 
ciples of  the  common  law."  Raymond 
V.  State,  54  Miss.  562,  28  Am.  Rep. 
382. 

Counter  claims,  under  the  Mew 
York  Code  of  1852,  embrace  both 
set-offs  and  recoupments  as  they 
w^ere  understood  prior  to  that  Code. 
Pattison  v.  Richards,  22  Barb.  143; 
Wilder  v.  Boynton,  63  Barb.  547. 
See  also  Bloom  v.  Sehman,  27  Ark. 
489;    Slayback   v.   Jones,  9    Ind.  470. 

Damages  for  failure  to  execute 
or  for  delay  in  executing  a  contract 
at  the  time  stipulated  may  be  re- 
couped in  an  action  to  recover  the 
contract  price.     Abbot  v.   Gatch,   IS 


Md.  314;  71  Am.  Dec.  635,  and  note 
644;  Griffin  v.  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718;  Hill  v.  Southwick, 
9  R.  I.  299,  11   Am.  Rep.  250. 

**In  an  action  on  a  promissory 
note,  the  defendant  may  plead,  by 
way  of  recoupment,  that  the  note 
was  given  under  a  contract,  by  the 
terms  of  which  the  payee  was  to  fur- 
nish wagons  to  be  sold  by  the  maker 
on  commission,  and  was  not  to  sell, 
nor  furnish  to  be  sold,  any  other 
wagons  to  any  other  dealer  in  the 
same  town,  and  that  the  plaintiff, 
after  furnishing  wagons  to  the  de- 
fendant, and  receiving  therefor  the 
note  in  suit,  violated  his  agreement 
by  furnishing  wagons  to  other  deal- 
ers, whereby  defendant  was  prevented 
from  selling  the  wagons  furnished 
him  at  any  profit.  The  commissions 
for  selling  may  furnish  a  criterion 
for  estimating  damages  sustained  by 
the  defendant."  Andre  v.  Morrow, 
65  Miss.  315,  7  Am.  St.  Rep.  658,  3 
South  Rep.  659. 

*•  Sterling  Organ  Co.  v.  House,  25 
W.  Va.  88,  89. 

"Ogden  V.  Coddington,  2  E.  D. 
Smith  (N.  Y.)  317;  Code,  ch.  50, 
sec.  53. 
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And  the  defendant  has  been  damaged  by  reason  of  the  matters 
in  this  answer  contained  to  the  amount  of  $ .      q  -q 

By ,  his  agent  (or  attorney ).*• 

Another  form  illustrating  anszver  setting  up  recoupment.  As 
in  form  given  in  section  105  to  the  *  and  continue  as  follows: 

1.  That  said  goods  were  **sold  and  delivered  in  the  piece  or 
package,  and  without  an  opportunity  for  defendants  to  examine 
the  same. 

2.  At  the  time  of  the  sale,  it  was  represented  and  agreed  by 
said  (seller)  that  the  goods  were  and  should  be  free  from  any 
defect  or  injury,  and  should  be  marketable. 

3.  A  portion  of  said  goods,  being  the  dry  goods  and  hosiery 
in  the  package  marked  A,  were  unmarketable,  defective  and  in- 
jured. 

4.  Said  defects  were  unknown  to  the  defendants  at  the  time  of 
the  sale  and  delivery. 

5.  The  defendants  sustained  $100  damage  thereby,  being'  the 
amount  of  the  price  of  the  goods  so  injured  or  defective. 

The  defandant  claims  that  said  last  mentioned  amount  shall  be 
(leHictod  {"on  r.w  pmount  that  may  be  proved  against  him  on  the 
trial  of  this  action." 


C  D., 

-,  his  attorney  (or  agent,  as  the  case  may  be). 


By 


§  110.  Cases  in  which  the  defendant  may  set  off  demands 
which  he  has  against  the  plaintiff. — If  the  plaintiff's  demand  in 
the  action  be  founded  on  judgment  or  contract,  express  or  im- 
plied, the  defendant  in  the  following  cases  may  set  off  demands 
which  he  has  against  the  plaintiff: 


*»  Hogg's  PI.  &  Forma  (2d  Ed.) 
423,  424.  "This  defense  authorizes 
the  recovery  of  any  damages  sus- 
Uined  by  the  defendant,  which  grow 
out  of,  or  are  connected  with  the 
matters  set  forth  in  the  plaintiff's 
omplaint,  and  in  breach  of  the  con- 
tract upon  which  his  suit  is  founded, 
or  in  violation  of  any  duty  imposed 
by  the  contract."  Ewing  v.  Shaw, 
83   Ala.  333,  3  South.  Rep.  693. 

"The  doctrine  of  recoupment  is  but 
a  liberal  and  beneficent  improvement 
upon  the  old  doctrine  of  failure  of 
consideration.  It  looks  through  the 
whole    contract,    treating    it    as    an 


entirety,  and  treating  the  things 
done  and  stipulated  to  be  done,  on 
each  side  as  the  consideration  for 
the  things  done  or  stipulated  to  be 
done  on  the  other."  Lufburrow  v. 
Henderson,  30  Ga.  482. 

"Recoupment  will  be  allowed  when- 
ever an  action  for  damages  arising 
out  of  the  subject  matter  of  the  suit 
can  be  sustained,  for  this  will  avoid 
circuity  of  actions,  which  the  courts 
favor."  Peck  v.  Brewer,  48  111.  54; 
Clark  v.  Wildridge,  5  Ind.  176;  Har- 
ston  V.  Young,  7  Ind.  200;  Fowler 
V.  Payne,  49  Miss.  32. 
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First.  The  demand  to  be  set  off  must  be  founded  on  judgment 
or  contract,  express  or  implied. 

Second.  If  it  be  founded  on  a  bond  or  other  contract,  sealed  or 
without  seal,  having  a  penalty,  the  sum  equitably  due  by  virtue  of 
its  condition,  and  not  the  penalty,  shall  be  set  oft. 

Third.  It  must  have  belonged  to  the  defendant  at  the  time  the 
plaintiff's  suit  was  commenced. 

Fourth.  If  the  plaintiff's  demand  be  against  several  defendants, 
the  set-off  must  have  belonged  to  all  the  said  defendants  jointly 
at  the  time  the  suit  was  commenced. 

Fifth.  If  there  be  several  plaintiffs  suing  jointly,  the  set-off 
must  be  a  joint  demand  against  them  all. 

Sixth.  If  the  plaintiff  be  merely  a  trustee  for  another,  or  if 
the  suit  be  in  the  name  of  a  plaintiff  who  has  no  real  interest  in 
the  claim  sought  to  be  thereby  enforced,  the  set-off  must  be  a 
claim  against  those  whom  the  plaintiff  represents,  and  for  whose 
benefit  the  suit  was  brought.  A  claim  against  a  nominal  plaintiff 
shall  not,  in  such  a  case,  be  allowed  as  a  set-off. 

Seventh.  In  suits  brought  by  executors  or  administrators  for 
any  cause  of  action  exising  at  the  time  of  the  death  of  the  person 
they  represent,  whether  then  due  and  payable  or  not,  the  set-off 
must  be  a  claim  against  the  deceased  or  against  his  estate  in  the 
hands  of  the  said  representatives.  But  if  such  suits  be  founded 
on  any  transaction  or  contract  subsequent  to  the  death  of  the 
testator  or  intestate,  claims  against  the  deceased  which  existed 
in  his  life  time,  shall  not  be  set  off  without  the  assent  of  his  exec- 
utors or  administrators. 

Eighth.  The  claim  to  be  set  off  must  be  due  and  payable  at 
the  time  of  the  trial.  But  the  plaintiff  in  such  cases  may  file  and 
prove  any  counter  set-off  or  counterclaim  he  may  hold  against  any 
set-off  or  counterclaim  filed  by  the  defendant,  ahd  may  make  such 
other  defenses  thereto  as  he  might  have  made  had  an  original 
action  been  brought  upon  such  set-off  or  counterclaim;  and  upon 
a  trial,  the  true  state  of  the  claims  of  the  parties  shall  be  ascer- 
tained and  judgment  rendered  accordingly.** 

§  111.  Observations  on  the  law  of  set-off. — From  this  statute 
it  is  plainly  evident  that  no  claim  or  demand  can  be  used  as  an 
offset  against  the  action  of  the  plaintiff  that  is  not  founded  on 
contract   or   judgment.     Unliquidated   damages   cannot   be   made 

^Code,  ch.  50,  sec.  52,   1906,  see.  2003. 
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the  subject  of  a  set-off.*®  Here  damages  for  a  breach  of  an  inde- 
pendent and  separate  contract  from  the  one  sued  on  which  might 
be  recovered  on  in  an  independent  action  brought  by  the  defendant 
against  the  plaintiff,  cannot  be  used  by  way  of  offset."^  So  dam- 
ages arising  out  of  a  tort  cannot  be  used  as  an  offset.'^  If  the 
offset  relied  on  be  one  owned  by  the  defendant  at  the  time  the 
action  is  commenced,  which  he  acquired  by  assignment,  the 
amount  of  the  claim  assigned  and  not  the  price  paid  for  it,  will 
determine  the  extent  of  the  offset  as  a  credit  against  the  claim 
of  the  plaintiff.'*  So  if  the  action  has  been  brought  to  recover 
damages  arising  out  of  a  tort  no  offset  can  be  pleaded  to  the  ac- 
tion.** But  if  the  action  be  founded  on  contract,  though  the  de- 
mand be  for  unliquidated  damages,  the  defendant  may  plead  any 
proper  offset.**  A  set-off  is  not  available  unless  the  demands  are 
mutual.**  Therefore  a  debt  due  from  an  individual  partner  can- 
not be  used  as  an  offset  against  a  partnership  demand.*^  So  in  an 
action  against  a  partnership  for  a  partnership  debt,  the  separate 
claims  of  the  partners  are  not  available  as  set-off.** 

Inasmuch  as  the  defendant  is  deemed  to  have  brought  a  suit 
against  the  plaintiff,  so  far  as  his  offsets  are  concerned,  the  burden 
of  proving  them  rests  upon  him  and  not  upon  the  plaintiff;  and, 
of  course,  if  he  fail  to  prove  them,  they  will  not  be  allowed. 

§  112.  Bond,  note,  bill  of  exchange,  or  other  writing  upon 
which  action  or  set-off  is  founded  must  be  filed  with  the  justice.— 

It  is  provided  by  statute  that  "if  the  action   of  the   plaintiff  or 

50  Clark   Cove   Guano   Co.   v.   App-  Hall,  67  N.  Y.  48;  Arthur  v.  Sylves- 

i;n;:,   .*.;    S\'.    \a.   470.    10  S.   E.  Rep.  ^r,  105  Pa.  St.  233. 

800;     Fairb:uiks.     Morse     &     Co      v.  m  r^^^j    ^     Jeffries,    16    Kan.    634; 

Breckenndge  (U.  \a.),  99  b.  E.  298.  ^.^^  ^^  ^.^^^^^^  ^    Pillsburv,  33  N. 

r.iCTark   Cove   Gnano   Co.   v.   App-  jj    3,^     ^yjj^^  ^    Draper/ 12   Neb. 

l:ii"r.  tfi/pra :  Case  Ml;?.  Co.  v.  Sweeny,  ,„o    ^,    *       r»        »too    in  nr    w-   -a 

47   W.  Va.  638,  35  S.  K.  Rep.  853.  JJJ-  *^  A"*'  ^^P-  ^^^'  ^^  ^-  ^^-  ««?• 

52 Russell    V.   Russell,   62   Ala.   48;  «',,     x           n      *         i/^s    m     A-m 

Robinson    v.    L'Engle,    13    Fla.    4821  ^°«^«   ^'    P^^«^""»    1^5    ^»-    ^^0; 

Lovejoy    v.    Robinson,    8    Ind.    399;  Goodwin    v.    Richardson,    44    X.    H. 

Avery  v.  Dougherty,  102  Ind.  443,  2  125;    Shepherd  v.  Turner,  3  McCord 

N.   E.   Rep.    123,   52    Am.   Rep.  680;  249,  15  Am.  Dec.  631. 

Buyer  v.  Clark,  3  Neb.  161;   Hart  v.  "Cannen  v.  Lindsey,  85   Ala.   198, 

Davis,    21    Tex    411;    Hargreajes    v.  7  ^^    g^.    j^        39     ^^^^  ^    ^liomp- 

Krmberly,    26    W.    \  a.    .8^    .,/    Am.  ^^^  ^j,  Ind.  158,  13  N.  E.  Rep.  665; 

_,-..,'  c    .,,     !->  TTT   TT      OA-  Wardcr    v.    Newdigate,    50    Ky.    174, 

"3 Dickey  v.  Smith,  42  W.  Va.  80.i,  ^^    .        _        ^^^     -o.^  1 .         \r 

26  S.  E.  Rep.  373;   Case  Mfg.  Co.  v.  ^2  Am.  Dec.  567;   Ritchie  v.  Moore, 

Sweeny,  supra.  ^  Munf.  388,  7  Am.  Dec.   688. 
«4  Marlowe  v.  Rogers.  102  Ala.  510,  "Taylor  v.  Hill,  115  Cal.   143,  44 

14  South.  Rep.  790;  Harrison  v.  Jur-  Pac   Rep.   336;    Sage  v.  Tupper,   38 

gielweis,  28  La.  Ann.  238;   Smith  r.  Micb.  258. 
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the  credit  or  set-off  of  the  defendant,  be  founded  on  any  bond, 
promissory  note,  bill  of  exchange,  or  other  instrument  of  writing, 
it  shall  be  filed  with  the  justice,  unless  good  cause  be  shown  why 
it  can  not  be  so  filed;  and  when  judgment  is  rendered,  the  justice 
shall  endorse  upon  such  instrument  the^title  of  the  suit  and  the 
amount  allowed  in  the  judgment  to  the  plaintiff  or  defendant  on 
account  of  the  same.  If  the  instrument  be  payable  in  install- 
ments, he  shall  also  specify  in  the  endorsement  for  which  of  the 
installments  such  allowance  was  made,  and  no  suit  or  suits  shall 
thereafter  be  instituted  between  the  same  parties,  or  those  claim- 
ing under  them,  for  the  matter  so  adjudged  and  decided.  The 
justice  shall  retain  the  instrument  and  file  it  with  the  papers  re- 
lating to  the  suit,  unless  an  appeal  be  taken  from  the  judgment, 
jin  which  case  the  same  shall  be  transmitted  to  the  clerk  of  the 
court  to  which  the  suit  is  transferred  by  the  appeal,  or  unless  he 
grants  leave  to  the  person  entitled  thereto  to  withdraw  such  in- 
strument, on  filing  a  copy,  for  the  purpose  of  recovering  another 
installment,  or  bringing  suit  thereon  against  a  different  party."  " 
"In  an  action  or  defense  founded  upon  an  account,  note,  or 
other  writing  for  the  payment  of  money,  it  shall  be  sufficient  for 
the  party  to  deliver  the  account,  note,  or  other  writing  to  the  jus- 
tice and  to  state  that  there  is  due  to  him  thereon  from  the  ad- 
verse party  a  specific  sum,  which  he  claims  to  recover  or  set-off 
in  the  action."  «*•« 

§  113.  Form  of  answer  when  set-off  is  pleaded — Notes  as  set- 
offi*— As  in  form  given  in  §  105  to  the  *  and  then  proceed 
as  follows:     That  at  the  time  said  action  was  commenced,  the 

plaintiff  was  indebted  to  him  in  the  sum  of dollars,  by 

note  bearing  date  on  the  day  of  ,  19 — ,  made  by 

said  plaintiff,  and  payable  to  this  defendant  in after  date, 

which  he  hereby  offers  to  set-off  against  the  demand  of  the  plain- 
tiff, and  he  claims  judgment  for  the  excess  (if  the  set-off  exceeds 
the  plaintiff's  demand). 

C  D 
By ,  his  agent  (or  attorney,  as  the  case  may  be.) 


soCode^  ch.  50^  sec.  51  $  1906,  sec.         soaCode,  1913,  ch.  50,  sec  50;  cL 
2002.  VIII. 
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Account    as   set    off.    As    in    §  105    to    the    *    and    continue 

thus :    That  he  claims  of  the  plaintiff  by  way  of  set-off,  

dollars  upon  the  following  account : 

2  bbls.  of  potatoes,  at  $2.50 $5.00 

1  bbl.  of  parsnips  at  $2.50 2.50 


$7.50 

C.  D., 
By ,  his  attorney. 

For  cattle  sold  and  delivered.  As  in  §  105  to  the  *  and 
continue  as  follows :  That  he  admits  that  he  owes  the  debt  in  the 
complaint  mentioned,  but  he  states  that  the  plaintiff  is  indebted 
to  him  in  the  sum  of  four  hundred  and  twenty  dollars,  for  twenty- 
one  cattle  sold  and  delivered  by  him  to  the  plaintiff,  at  the  price 
of  twenty  dollars  per  head,  which  debt  remains  unpaid;  where- 
fore, he  prays  judgment  for  the  set-off  of  his  debt  against  the  debt 
in  the  complaint  mentioned,  and  for  judgment  for  the  remainder 
of  his  debt. 

C.  D. 

§  113a.  When  justice  may  require  an  itemized  account  to  be 
filed. — The  justice  may,  at  any  time  before  the  trial,  require 
either  party,  at  the  request  of  the  other,  at  that  or  some- other 
specified  time,  if  the  action  or  defense  be  founded  upon  an  ac- 
count, to  file  a  complete  statement  of  the  items  thereof,  with  his 
complaint  or  answer,  and  in  case  of  his  default,  may  preclude  him 
from  giving  evidence  at  the  trial  of  any  item  not  so  filed.*^ 

It  will  be  observed  that  the  matter  of  requiring  a  statement  of 
the  items  composing  the  account  to  be  filed  rests  in  the  discretion 
of  the  justice.  If  the  account  is  so  general  or  indefinite  as  to  make 
it  unfair  to  the  defendant  to  enter  upon  the  trial  of  the  case  in 
the  absence  of  a  more  specific  account,  the  justice  should  require 
a  statement  of  its  items  to  be  filed. 

And  it  may  be  laid  down  as  a  general  rule  that  when  the  action 
or  defense  is  based  upon  an  open  account,  and  a  statement  of  the 
items  thereof  is  demanded  by  the  party  against  whom  the  account 
is  offered,  the  justice  should  require  such  statement  to  be  filed.'* 

00  Code,  ch.  50,  sec.  50;   1906,  sec.  «i  Dill  v.  Jonee,  3  Ga.  79;  Beard  v^ 

2001,  subBec.  11.  Orr   &  Lindsey   Shoe  Co.,   8  South. 
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§  113aa.  Affidavit  in  support  of  plaintiff's  claim — Counter 
affidavit  may  be  filed — No  answer  to  be  filed  without  such  counter 
affidavit — ^Judgment  to  be  rendered. — The  statute  now  provides 
as  follows:  "That  in  every  civil  action  before  a  justice  of  the 
peace  upon  an  account  for  money  due  on  contract,  where  the 
plaintiff  has  filed  with  the  justice  on  or  before  the  return  day 
of  the  summons,  a  complete  statement  of  the  items  of  his  ac- 
count, together  with  an  affidavit  stating  that  there  is,  as  he 
verily  believes,  due  and  unpaid  to  him  from  the  defendant, 
including  principal  and  interest,  after  deducting  all  payments, 
credits  and  set-offs  made  by  the  defendant,  and  to  which. he  is 
entitled,  a  sum  certain  to  be  named  in  the  affidavit,  no  answer 
shall  be  filed  before  the  justice,  unless  the  defendant  shall  file 
with  his  answer,  his  affidavit  stating  that  there  is  not,  as  he  verily 
believes,  any  sum  due  from  him  to  the  plaintiff  upon  the  demand 
or  demands  stated  in  said  summons;  or  stating  a  sum  certain 
less  than  that  stated  in  the  affidavit,  which,  as  he  verily  believes,  is 
all  that  is  due  from  him  to  the  plaintiff  upon  the  demand  or 
demands  stated  in  the  summons.  If  such  answer  and  affidavit 
be  not  filed,  judgment  shall  be  entered  for  the  plaintiff  by  the 
justice  for  the  sum  stated  in  his  affidavit,  with  interest  thereon 
from  the  date  of  the  affidavit  till  paid.  And  if  such  answer  and 
affidavit  be  filed  by  the  defendant,  and  it  be  denied  in  such  affi- 
davit that  any  sum  is  due  the  plaintiff,  the  trial  of  the  case 
shall  be  proceeded  with  as  if  the  affidavits  hereinbefore  men- 
tioned had  not  been  filed.  If  it  be  admitted  in  such  affidavit 
that  any  sum  is  due  from  the  defendant,  judgment  may  be  taken 
by  the  plaintiff  for  the  sum  so  admitted  to  be  due,  with  interest 
thereon  from  the  date  of  plaintiff's  affidavit,  till  paid,  and  the 
case  tried  as  to  the  residue.  But  nothing  herein  contained  in 
this  act  shall  be  so  construed  as  to  preclude  the  defendant 
from  demanding  of  right  a  continuance  of  the  case  under  the  pro- 
visions of  section  fifty-eight  of  chapter  fifty  of  the  Code  of  West 
Virginia."  •^^ 

Rep.    (Miss.)    512;   Bobinaon  v.   Go-  not  set  out  the  payments  and  credits 

iner,   13  Hun    (N.  Y.)    291;   Ledoux  to  which   the  defendant  is  entitled. 

V.  Goza,  2  La.  Ann.  395;   Marks  y.  Rickman  v.   Haight,    15  Johns.    (N. 

3reenwold,  34  N.  T.  Supp.  20;  Hy-  Y.)    2^2.     Of  course,  this  same  rule 

land  ▼.   Rice,  20  La.   Ann.   65;    St.  applies  when  the  defendant  files  an 

John  V.  Beers,  24  How.  Prac.  377.  itemized  account. 

But    in    giving    an    itemized    state-  _     *io  Barnes'  Code,  ch.  50,  sec.  50(k 
ment  of  account,  the   plaintiff  need 
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§  113b.  When  credit,  set-off  or  counterclaim  must  be  pro- 
duced or  the  party  be  precluded  from  maintaining  any  action 
thereon. — The  statute  provides  that  "if  the  defendant,  at  the  time 
the  plaintiff's  action  is  commenced,  has  any  credit,  or  set-oflF, 
or  counterclaim  to  allege  in  defense  or  reduction  of  the  plain- 
tiff's demand,  and  be  personally  served  with  process  in  the  suit, 
or  appear  and  answer  the  action,  he  shall  produce  the  same,  with 
his  evidence  in  support  thereof,  in  the  cause,  or  be  forever  pre- 
cluded from  maintaining  any  action  for  the  recovery  thereof.  And 
if  the  plaintiff,  in  the  cases  provided  for  in  the  fifty-second  sec- 
tion, Tias  any  credit,  set-off  or  counterclaim  to  allege  in  defense  or 
reduction  of  the  defendant's  set-off  or  counterclaim,  and  fail  to 
produce  and  claim  the  same,  he  shall,  in  like  manner  be  forever 
precluded  from  maintaining  an  action  for  the  recovery  thereof."  ®^ 

The  law  stated  in  this  section  applies  only  to  such  set-off  or 
counterclaim  as  the  defendant  has  a  legal  right,  and  is  bound  by 
statute,  to  interpose  as  a  defense  to  the  plaintiff's  action.*^*  The 
"counterclaim  referred  to  in  this  section  (sec.  55,  ch.  50,  Code, 
1906),  by  proper  construction  includes  recoupment  when  such 
counterclaim  arises  out  of  the  same  contract  sued  on  by  plain- 
tiff; and  if  defendant  having  such  counterclaim  neglects  or 
refuses  to  produce  it  with  his  evidence  in  support  thereof,  as 
provided  in  said  section  he  will  be  forever  precluded  from  ntain- 
taining  any  action  for  the  recovery  thereof,  unless,  as  provided 
by  section  56,  his  claim  exceeds  plaintiff's  demand  more  than  three 
hundred  dollars."  «^^ 


«2Code,  ch.  50,  sec.  65;  IQOGy  sec 
2006. 

waCroBB  V.  GaU,  66  W.  Va.  276, 
64  S.  E.  533. 

«2&Bowdi8h  &  DeOkinuo  Bros.  v. 
Groscup,  70  W.  Va.  768,  74  S.  E.  960. 

In  this  case,  the  following  is  the 
third  point  of  the  syllabus: 

''If  defendants  in  a  prior  suit  be- 
fore a.  justice  be  partners  and  sued  as 
snchy  but  only  one  of  them  be  served 
with  process,  but  judgment  be  ren- 
dered against  all,  the  error  in  or 
i^idness  of  the  judgment  against 
those  not  served  will  not  render 
void  the  judgment  against  the  one 
aerved     with    process,     nor    ezcuae 


him  from  producing  the  counter- 
claim of  his  firm  with  his  evidence 
in  support  thereof,  or  relieve  him  or 
his  firm  from  the  consequences  of  his 
failure  to  do  so,  imposed  by  said  sec. 
66,  Code,  1906;  for  as  the  partner 
served  and  against  whom  judgment 
is  pronounced,  is  thereby  rendered 
incompetent  to  sue,  he  can  not  sub- 
sequently be  joined  as  plaintiff  with 
his  other  partners  in  an  independent 
action  against  the  plaintiff  in  said 
action,  and  by  his  failure  to  act  they 
are  tliereby  precluded,  except  as  pro- 
vided by  said  sec.  66." 

When    claim    against    several    de- 
mand to  he  set-off  must  he  j<nnt» 


§113e 
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§  113c.  When  a  party  need  not  plead  a  set-off  or  counter- 
claim.— In  the  following  instances  a  party  to  a  suit  before  a 
justice  need  not  plead  a  set-off  or  counterclaim. 

First,  When  the  set-off  or  counterclaim  shall  exceed  the  plain- 
tiff's demand  more  than  three  hundred  dollars,  exclusive  of  in- 
terest ;  In  which  case  the  person  to  whom  it  is  owing  may,  at  his 
option,  sue  for  the  whole  amount  in  any  court  having  jurisdiction, 
or  set  off  so  much  as  will  cover  the  plaintiff's  demand,  and  sue  for 
the  excess. 

Second.  When  the  set-off  consists  of  a  judgment  rendered  be- 
fore the  commencement  of  the  suit  in  which  the  same  might  be 
set  off. 

Third.  Claims  in  suit  before  any  court  or  justice  at  the  time 
of  the  commencement  of  the  action.** 

§  113d.  When  defendant  may  demand  a  trial  though  plaintiff 
does  not  appear  or  dismiss  his  action.^-It  is  provided  by  statute 
that  in  cases  in  which  a  defendant  has  filed  a  set-off  or  counter- 
claim, he  may  proceed  to  trial  though  the  plaintiff  fail  to  appear 
or  dismiss  his  action.** 

§  113e.^  Where  claim  of  defendant  is  equal  to  or  less  or 
greater  than  that  of  plaintiff.— ''If  the  claim  of  the  defendant 


The  law  contained  in  the  next  pre- 
ceding section  which  proyides, 
''where  a  judgment,  in  an  action 
tried  before  a  justice,  is  rendered 
and  publicly  announced  by  the  justice 
on  the  day  and  at  the  close  of  the 
trial,  or  within  twenty-four  hours 
after  trial,  as  required  by  statute, 
although  the  clerical  work  of  enter- 
ing the  J  augment  upon  his  docket  be 
not  performed  until  a  few  days 
thereafter,  the  statute  is  substan- 
tially complied  with."  Affirming 
Packet  Co.  v.  BelMUe,  55  W.  Va. 
560,  and  Bank  v.  Wood,  60  W.  Va. 
617. 

daims  must  have  been  litigated 
to  final  judgment.  "On  the  28th 
day  of  March,  1898,  S.  brought  his 
action  against  T.  before  a  justice, 
on  a  store  account  for  $2.60.     On 


the  same  day  T.  paid  to  the  justice 
the  $2.60  and  costs,  and  the  action 
was  dismissed,  and  at  the  same  time 
T.  commences  his  action  against  S. 
for  $100.00  loaned  money.  S.  an- 
swered the  action  of  T.  that  as  the 
daim  of  plaintiff  existed  at  the  time 
the  action  of  S.  was  brought,  and 
plaintiff  failed  to  assert  same  in  said 
.action  as  a  set-off  or  otherwise  he  was 
precluded  under  section  55,  chapter 
50,  Ck>de,  from  maintaining  his  ac- 
tion for  its  recovery.  Held:  Neither 
of  the  claims  having  been  litigated 
to  final  judgment  the  claim  of  T.  is 
not  affected  by  said  section  55."  Turk 
V.  Shein,  55  W.  Va.  466,  47  S.  E.  253. 

•sOode,  ch.  50,  sec  56;  1006,  sec. 
2007. 

•«Code,  oh.  50,  sec.  57;  1906,  sec. 
2008. 
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proved  on  the  trial  be  equal  to  that  of  the  plaintiff,  judgment 
shall  be  entered  for  the  defendant,  with  costs.  If  it  be  less,  the 
plaintiff  shall  have  judgment  for  the  residue  only,  with 'costs. 
If  it  be  more,  and  the  balance  found  due  to  the  defendant  from  the 
plaintiff  do  not  exceed  three  hundred  dollars,  exclusive  of  interest 
and  costs,  or  the  defendant  release  the  excess,  judgment  shall  be 
rendered  for  the  proper  amount,  with  costs,  in  favor  of  the 
defendant,  and  execution  be  awarded  thereon,  as  if  the  judgment 
had  been  obtained  in  an  action  brought  by  the  defendant."  ®** 

§  11  See.  Where  balance  found  due  to  the  defendant  is  in 
excess  of  the  jurisdiction  of  the  justice. — ''If  the  balance  found 
due  the  defendant,  exceed  the  amount  to  which  the  jurisdiction 
of  the  justice  is  limited,  and  the  defendant  do  not  release  the 
excess,  judgment  shall  be  rendered  for  the  defendant  for  costs; 
and  the  defendant  may  thereafter  recover  the  balance  due  him 
in  any  court  having  jurisdiction." '^^ 

§  113f.  Form  of  affidavit  of  plaintiff  in  an  action  upon  an 
account  for  money  due  on  contract. 

State  of  West  Virginia,     ) 
County  of .  ) 

Before  the  undersigned  authority*^*  this  day  personally  came 
A.  B.,  who,  after  being  first  duly  sworn,  says  that  he  is  the 
plaintiff  in  a  certain  civil  action  pending  before  E.  H.,  a  justice 

of  the  peace  of  the  district  of  in  the  county  aforesaid, 

upon  an  account  for  money  due  on  contract,  wherein  C.  D.  is 
the  defendant,  in  which  this  affiant  as  the  plaintiff  therein  did 
file  a  complete  statement  of  the  items  of  his  said  account,  on  the 

day  of  ,  19 — ,  that  being  the  return  day  of  the 

summons  issued  in  said  action  {or  if  filed  before  the  return  day 
of  the  summons,  so  state,  giving  the  date). 

Affiant  further  says  that  there  is,  as  he  verily  believes,  due 
and  unpaid  to  him  from  the  said  defendant,  including  principal 


«*a  Code,  1913,  ch.  50,  sec.  53.  «**  This  affidavit  may  be  made  be- 

M^Code»  1913,  ch.  50,  sec  54.  fore   a   justice    or   any    other    officer 

authorized  to  administer  an  oath,     f 
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and  interest,  after  deducting  all  payments,  credits  and  sets-off 
made  by  the  defendant,  and  to  which  he  is  entitled,  the  sum  of 
(here  state  the  amount,  which  must  be  a  sum  certain)   dollars. 

A.  B. 

Taken,  sworn  to  and  subscribed  before  me  this  the day 

of ,  19—. 

E.  H.,  Justice."^ 

§  113g.  Form  of  affidavit  of  defendant  denying  all  liability 
in  an  action  upon  an  account  for  money  due  on  contract,  where 
plaintiff  has  verified  his  account  by  affidavit. 

State  of  West  Virginia,     ) 
County  of .  J 

Before  the  undersigned  authority  this  day  personally  came 
C.  D.,  who,  after  being  first  duly  sworn,  says  that  he  is  the  defend- 
ant in  a  certain  civil  action  pending  before  E.  H.,  a  justice  of 

the  peace  of  the  district  of in  the  county  aforesaid,  upon 

an  account  for  money  alleged  to  be  due  on  contract,  wherein 
A.  B.  is  the  plaintiff,  and  wherein  the  said  A.  B.  has  filed  his 
affidavit  in  which  he  states  there  is  due  and  unpaid  to  him  the 
sum  of dollars.* 

And  this  affiant  further  says  that  there  is  not,  as  he  verily 
believes,  any  sum  due  from  this  affiant,  the  defendant  in  said 
action,  to  the  plaintiff  therein  upon  the  demand  or  demands 
stated  in  the  summons  issued  in  said  action. 

C.  D. 

Taken,  sworn  to  and  subscribed  before  me,  this  the day 

of ,  19—. 

E.  H.,  Justice.®** 

§  113h.  Form  of  affidavit  of  defendant  admitting  part  of  lia- 
bility,  but  denying  the  balance,  in  an  action  upon  an  account 

«*c  The   above   is   the   form   of   the  this   work,    the   defendant    must    file 

affidavit  to  be   filed   under   sec.   50a,  the   affidavit   as    in    the    form    above 

ch.  50,  Barnes  Code,  given  in  §  113a  set    forth,    when    he    denies    that    he 

of  this  work.  owes  any  sum  to  the  plaintiff,  or  he 

«♦<*  If    the    plaintiff    has    filed    the  will  not  be  permitted  to  file  his  an- 

affidavit  provided  by  sec.  50a,  ch.  ^0  swer  to  the  plaintiff's  demand  so  as 

of  Barnes'  Code,  given  in  §113<m  of  to  make  defense  thereto. 
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for  money  due  on  contract,  where  plaintiff  has  verified  his 
account  by  affidayit,-^Here  follow  the  form  given  in  ^\l3g  to  the 
*  and  continue  as  follows:    Affiant  further  says  that  there  is  not, 

as  he  verily  believes,  the  sum  of  — dollars  due  from  this 

affiant,  the  defendant  in  said  action,  to  the  plaintiff  therein ;  but 
this  affiant  says  there  is  due  from  this  affiant  as  the  defendant 

in  said  action  to  the  plaintiff  therein  the  sum  of (a  sum 

certain  less  than  that  stated  in  the  plaintiff's  aiHdavit)  dollars, 
which,  as  affiant  verily  believes,  is  all  that  is  due  from  him  to 
the  plaintiff  upon  the  demand  or  demands  stated  in  the  summons 
issued  in  said  action.*** 

§  113i.  Form  of  docket  entry  where  plaintiff  has  verified  his 
account  by  affidavit  and  no  counter  affidavit  is  filed  by  the 
defendant. 


Civil  action. 


L.  B.,  plaintiff,       \ 

vs.  >    Civi 

I.  D.,  defendant,    j 


On  this  the  day  of  ,  19 — ,  A.  B.  filed  with  me 

in  my  office  as  justice  a  complete  statement  of  the  items  of  his 
account  for  money  due  on  contract  from  C.  D. ;  whereupon  a 
summons  bearing  even  date   (here  give  date  of  summons)   was 

issued  by  me  against  said  C.  D.,  returnable  on  the day  of 

,  19 — ,  at  two  o'clock,  p.  m.,  and  placed  in  the  hands  of 

J.  K.,  a  constable  of  my  district,  to  be  served  upon  the  defendant. 

And  now  on  this  the  day  of  ,  19 — ,  at  the  hour 

of  two  o'clock,  p.  M.,  the  said  summons  was  returned  by  said 
J.  K.,  as  constable,  and  that  he  had  personally  served  the  same 
on  said  defendant  was  endorsed  thereon. 

Thereupon  the  plaintiff  made  affidavit  before  me  and  filed  the 
same,   showing   the   amount   due   and   unpaid    to   him    from    the 

defendant  to  be  the  sum  of  dollars,  including  principal 

and  interest,  after  deducting  all  payments,  credits  and  set-offs 
made  by  the  defendant,  and  to  which  he  is  entitled. 

•40  This  is  the  form  of  the  affida-  wherein  plaintiff  has  filed  the  affida- 

yit  to  be  made  by  the  defendant  when  vit    provided    by    sec.    50a,    ch.    50> 

he  admits  that  he  owes  some  part  of  Barnes'  Code. 
the  plaintiff's  demand  in  those  cases 
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♦And  the  defendant,  though  present,  did  not  file  his  affidavit 

denying  that  he^owed  the  said  sum  of  -* dollars  stated  in 

plaintiff's  affidavit,  or  any  part  thereof. 

It  is  therefore  considered  that  the  plaintiff  A.  B.  do  recover  of 

and  from  the  defendant  C.  D.,  the  sum  of  dollars,  the 

amount  stated  in  the  plaintiff's  affidavit  filed  in  this  action,  with 

legal  interest  thereon  from  the  day  of ,  19 —  (the 

date  of  the  affidavit)^  until  paid,  and  his  costs  in  this  action, 

E.  H.,  Justice. 

Costs. — Here  set  forth  the  costs  by  items.^^f 

§  113j.  Form  of  docket  entry  where  plaintiff  has  verified  his 
account  by  affidavit  and  defendant  has  filed  counter  affidavit 
denying  all  liability. — Here  follow  the  form  given  in  §  113i  to 
the  *  and  continue  as  follows:  And  thereupon  the  defendant  filed 
with  his  answer  his  affidavit  denying  that  there  is  due  and  unpaid 

to  the  defendant   the   said   sum  of  dollars   or   any  part 

thereof,  being  the  sum  stated  in  the  plaintiff's  affidavit ;  and  having 
heard  the  evidence  introduced  by  the  parties,  I  find  there  is  due 
and  unpaid  from  the  said  C.  D.  to  the  said  A.  B.  the  sum  of 
dollars. 

It  is  therefore  considered,  that  the  plaintiff  do  recover  of  and 

from  the  defendant  the  said  sum  of dollars,  with  interest 

thereon  from  this  date  until  paid,  and  his  costs. 

E.  H.,  Justice. 

Costs. — Here  state  the  costs  by  items, 

§  113k.  Form  of  docket  entry  where  plaintiff  has  verified  his 
account  by  affidavit,  and  defendant  has  filed  counter  affidavit 
admitting  part  of  liability,  but  denying  the  balance. — Here  fol- 
low the  form  given  in  §  113t  to  the  *  and  continue  as  follows:  And 
thereupon  the  defendant  filed  his  answer  and  his  affidavit  denying 
that  there  is  due  and  unpaid  from  him  to  the  plaintiff  as  much  as  the 

said   sum   of  dollars,   the   sum   stated   in   the   plaintiff's 

affidavit,  but  the   said   defendant  did  state  in  his  affidavit  that 


•4^  See  §  113a  to  which  the   above      plaintiff  has  filed  the  proper  affida- 
form  is  adapted  when  the  defendant     vit. 
fails  to  file  any   affidavit  after  the 
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there  is  due  the  plaintiff  the  sum  of  dollars,  which  is  all 

that  is  due  from  him  to  the  plaintiff,  as  he  verily  believes,  upon 
the  demand  sued  on  in  this  action. 

And  now  having  heard  the  evidence  of  the  parties  as  to  that 
part  of  the  plaintiff's  account  denied  ^by  th^  defendant,  I  find 
there  is  nothing  due  thereon  from  the  defendant  to  the  plaintiff. 
It  is  therefore  considered  that   the  plaintiff  do   recover  of  and 

from  the  defendant  the  said  sum  of  dollars,  the  amount 

admitted  by  the  defendant  in  his  affidavit  to  be  due  the  plaintiff, 

with  interest  thereon  from  the  day  of  ,  19 —  (the 

date  of  the  filing  of  plaintiff's  affidavit),  until  paid  and  his  costs. 

E.   H.,  Justice. 

Costs. — Here  state  the  items  of  costs. 

§  114.  What  answer  must  contain  when  it  is  claimed  the  title 
to  real  estate  will  come  in  question. — If  the  defendant  in  any 
action  brought  in  a  justice's  court  claims  that,  the  title  to  real 
property  will  come  in  question  therein  he  may  either  with  or  with- 
out other  matter  of  defense,  set  forth  in  his  answer  the  facts  show- 
ing that  such  title  will  come  in  question  on  the  trial  thereof.  Such 
answer  shall  be  in  writing  and  shall  be  verified  by  the  affidavit  of 
the  defendant  or  his  agent  or  attorney.  Upon  the  filing  of  such  an- 
swer, if  the  justice  be  of  opinion  that  the  facts  therein  stated 
show  that  the  title  to  real  property  will  so  come  in  question,  he 
shall  dismiss  the  action  at  the  costs  of  the  plaintiff,  unless  the 
{plaintiff,  or  his  agent  or  attorney,  shall  file  an  affidavit  denying 
the  truth  of  such  facts,  in  which  case  the  action  shall  not  be  dis- 
missed. If,  however,  it  shall  appear  on  the  trial  of  the  cause  that 
the  title  to  real  property  is  properly  in  question  between  the 
parties,  and  that  the  relation  of  landlord  and  tenant  does  not 
exist  between  them,  the  justice  shall  dismiss  the  action  at  the  cost 
of  the  plaintiff.  But  if  no  such  answer  of  title  be  filed  by  the 
defendant,  the  justice  shall  have  jurisdiction  of  the  cause,  and  the 
defendant  shill  not  be  permitted,  in  his  defense,  to  dispute  the 
title  of  the  plaintiff  to  the  premises  in  question.** 

§  115.    Cases  in  which  title  to  real  estate  may  come  in  question 
so  as  to  oust  a  justice  of  jurisdiction. — ^The  statute  denying  juris- 
ts Code,  ch.  50,  sec.  50,  1906,  sec.  2001,  subsec.  12. 


§115 


Hogg's  treatise  and  forms. 


220 


/ 


diction  to  a  justice  in  any  action  in  which  the  title  to  real  estate 
will  come  in  question  is  a  broad  and  comprehensive  one,  and 
applies  to  every  civil  action  which  may  be  brought  in  his  court/* 
Thus  it  applies  to  actions  for  trespass  on  real  estate,  or  dam- 
ages to  the  same,  or  rights  pertaining  thereto;®^  to  actions  of 
unlawful  entry  and  detainer,*®  except  in  cases  where  the  relation 
of  landlord  and  tenant  exists  between  the  parties;"®*  for  cutting 
and  carrying  away  timber  from  real  estate;"®  for  overflowing  the 
land  of  the  plaintiff  with  water  ;^®  for  the  recovery  of  the  purchase 
price  of  land  or  easements  thereon  ;^^  and  to  actions  to  recover 
rent  or  for  the  use  and  occupation  of  real  estate.^*    The  instances 


•e  Parker  v.  Russell,  3  Blackf. 
(Ind.)  411;  Burt  v.  Reyburn,  Mc- 
Cahon  (Kan.)  97;  State  ex  rel.  Hus- 
ton V.  Ganzorn,  &6  Mo.  App.  519; 
People  V.  Onondage  Common  Pleas, 
2  Wend.  (N.  Y.)  263,  10  Law  Ed. 
123;  Sweek  v.  Galbreath,  11  Or.  516, 
6  Pac.  Rep.  220;  Haven  v.  Needham, 
20  Vt.  183;  Flannen  v.  Hinkson,  40 
Vt.  485;  Barteau  v.  City  of  Apple- 
ton,  23  Wis.  414;  Langford  v.  Mon- 
teith,  102  U.  S.  145,  26  Law  Ed.  53. 

In  Ostrom  v.  Potter,  71  Mich.  44, 
38  N.  W.  Rep.  671,  the  action  was 
trespass  to  land  and  the  evidence 
showed  that  the  lociia  in  quo  was  a 
public  highway.  Discussing  the  ques- 
tion whether,  or  not  the  title  to  real 
property  was  in  question,  the  court 
in  its  opinion  says: 

*1t  is  claimed  by  the  counsel  for 
the  defendant  that  the  plaintifT  could 
not  recover  for  injuries  done  in  the 
highway  to  his  premises,  without 
proving  his  title  to  the  land  over 
which  the  highway  is  laid,  because 
such  highway  is  open  to  the  common 
use  of  the  public,  and  is  not  in  the 
actual  possession  of  the  plaintiff."  In 
Whiting  V.  Dudley,  19  Wend.  373, 
Mr.  Justice  Cowen  said :  "It  is  very 
difficult  to  separate  the  trial  of  a 
right  of  public  way  from  that  of  a 
right  to  land.  »  ♦  ♦  But  an  ac- 
tion of  trespass  between  party  and 
party,  or  any  other  action  involving 
an  inquiry  as  to  the  existence  or  ex- 


tent of  a  highway  through  the  par- 
ty's land,  respects  the  nature  of  his 
title,  as  whether  it  be  absolute  or 
qualified.  The  statute  is  that  a  jus- 
tice can  not  try  a  cause  where  the 
title  to  lands  shall  in  any  wise  come 
in  question;  and  if  this  appears  on 
the  plaintiff's  own  showing,  and  be 
disputed,  the  justice  shall  dismiss  the 
case." 

encode,  ch.  50,  sec.  10;  1906,  sec. 
1961;  Belcher  v.  Gaston,  4  W.  Va. 
639;  Lay  v.  King,  5  Day  (Conn.) 
72;  Low  V.  Ross,  3  Me.  256;  Ostrom 
V.  Potter,  71  Mich.  113,  59  N.  W. 
Rep.  415;  Flagg  v.  Gotham,  7  N.  H. 
266;  Vanatta  v.  Jones,  42  N.  J.  Law 
561. 

«8  Hughes  V.  Mount,  23  W.  Va. 
130;  Watson  v.  Watson,  46  W.  Va. 
290,  31  S.  E.  913. 

08a  Hughes  v.  Mount,  rnpra,  ante, 
§  18m  (&). 

«» Blood  V.  Kemp,  21  Mass.  169; 
Morse  v.  Davis,  24  N".  H.  159;  Bloom 
V.  Stenner,  50  N.  J.  Law.  59,  11  Atl. 
Rep.  131;  Huddleston  v.  Johnson,  71 
Wis.  336,  37  N.  W.  Rep.  407. 

70Vantyl  v.  Marsh,  5  N.  J.  Law 
507;  Dixon  v.  Scott,  18  N.  J.  Law, 
430;  Haven  v.  Needham,  20  Vt.  183. 

71  Cole  V.  Hynes,  46  Md.  181 ;  Camp 
V.  Walker,  5  Watts.   (Pa.)  482. 

72  Fitzgerald  v.  Beebe,  7  Ark.  305, 
46  Am.  Dec.  285;  Tliurston  v.  Hinds, 
8  Ark.  118;  Main  v.  Cooper,  25  N.  Y. 
180,  affirming  26  Barb.  486. 
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here  given  are  those  in  which  the  title  to  real  estate  may  come 
in  question,  and  are  designed  as  illustrations  of  the  scope  of  the 
statute,  and  are  not  intended  as  classes  of  cases  in  which  such 
title  must  necessarily  come  in  question.  Any  or  all  of  these 
different  classes  of  actions  may  be  heard  and  decided  by  a  justice 
without  involving  the  title  to  real  estate. 

§  116.  When  the  title  to  real  estate  is  involved  so  as  to  de- 
prive the  justice  of  jurisdiction. — To  deprive  the  justice  of 
jurisdiction  on  the  ground  that  the  title  to  real  estate  will  come 
in  question,  the  claim  that  such  question  will  arise  must  be  made 
by  the  defendant  in  his  answer,  and  if  such  matter  is  not  thus 
pleaded  by  the  defendant,  the  justice  must  proceed  with  the  trial 
of  the  action,  and  the  defendant  will  not  be  permitted  to  dispute 
the  title  of  the  plaintiff  to  the  premises  in  question.^^^ 

When  the  proper  answer  is  filed  raising  the  question  of  title, 
and  the  truth  of  the  facts  contained  in  the  answer  is  not  denied, 
the  only  matter  for  the  justice  to  determine  is  the  sufficiency  of 
such  facts  to  raise  a  question  of  title,  or  if  the  truth  of  such  facts 
be  denied,  whether  it  appears  on  the  trial  of  the  cause  that  the 
title  to  real  property  is  properly  in  question.  So  it  is  for  the  justice 
to  determine,  when  the  question  is  raised,  whether  the  title  does 
really  come  in  question.  This  must,  necessarily,  depend  upon  the 
facts  in  each  case.  No  attempt,  therefore,  is  made  here  to  give 
a  rule  for  the  determination  of  this  matter,  which  can  be  applied 
in  all  cases.  It  may,  however,  be  laid  down  as  a  general  principle 
that  when  the  controversy  of  the  parties  involves  an  adjudication 
of  title  or  the  determination  of  some  matter  relating  thereto  in 
order  to  settle  such  controversy,  or  in  order  to  decide  the  case, 
the  title  to  real  estate  is  in  question,  the  justice  must  dismiss 
the  action.^^     If  the  justice  may  properly  decide  the  controversy 


72a  A  justice  of  the  peace  is  not  re- 
quired to  determine  whether  a  ques- 
tion of  title  will  collaterally  arise  in 
an  action  of  which  he  would  have  full 
jurisdiction,  hut  for  such  question,  if 
the  objecting  party  does  not  file  an 
affidavit  setting  forth  facts  showing 
such  questions  will  arise.  Ford  v. 
Ball,  76  W.  Va.  663,  86  S.  E.  562. 

78  State  ex  rel.  Huston,  v.  Gunz- 
horn,    52    Mo.    App.    220;    Main    v. 


Cooper,  28  Barb.  (N.Y.)  468,  af- 
firmed in  25  N.  Y.  180;  Bridgmans 
V.  Wells,  13  Ohio,  43;  Haven  v. 
Needham,  20  Vt.  183;  French  v.  Holt, 
67  Vt.  187;  Heath  v.  Robinson,  76 
Vt.  133;   53  Atl.  Rep.  995. 

In  Ostrom  v.  Potter,  71  Mich.  44, 
38  N.  W.  670,  673,  the  court  in  its 
opinion  says:  ''It  may  be  remarked 
that  a  title,  or  claim  of  title,  is  not 
in  question  unless  it  is  in  issue  in 
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without  passing  on  the  question  of  title,  such  title  is  not  in  question 
within  the  contemplation  of  the  statute,  and  he  should  not  dismiss 
the  action  on  that  ground  J*  If  the  claim  that  the  title  which 
will  come  in  question  is  only  an  equitable  one,  this  is  not  sufficient 
to  affect  the  jurisdiction  of  the  justice."  It  must  be  such  facts 
as  will  disclose  that  the  legal  title  will  come  in  question/* 


the  case;  and  it  is  not  in  issue  un- 
less the  title,  or  claim  of  title  is  es- 
sential to  the  plaintiff's  right  of  re- 
covery, or  to  defeat  a  recovery  in 
the  action." 

T4  Moore  v.  O'Ban,  87  Ga.  206,  13 
S.  E.  Rep.  464;  Quetermons  v.  Hat- 
field, 64  Ark.  16,  14  S.  W.  Rep.  1096; 
Storms  V.  Snyder,  10  John.  (N.Y.) 
109,  4  Law  Ed.  966. 

In  Orris  v.  Kempton,  105  Mich. 
229,  63  N.  W.  Rep.  68,  the  court 
holds:  "Where  the  declaration  in 
trespass  q.  c.  f.  before  a  justice  states 
that  defendant  entered  'the  lands 
and  premises  of  the  said  plaintiff, 
situated,'  etc.,  and  plaintiff,  not 
having  been  in  actual  possession, 
seeks  to  prove  title  in  himself,  the 
issue  of  title  is  involved." 

75  Brumbaugh  v.  Sterringer,  48  W 
Va.  121,  36  S.  E.  Rep.  864. 

76  Brumbaugh  v.  Sterringer,  supra 
Not  aufficient   that   equitable   title 

will  come  in  question.  It  is  decided 
in  Frum  v.  Prickett,  71  W.  Va.  273, 
76  S.  E.  463  that  "a  justice  does  not, 
by  sec.  60,  ch.  60,  Code,  1906,  lose 
jurisdiction  of  an  action  of  unlawful 
detainer  upon  the  filing  by  defendant 
of  his  affidavit  that  the  title  to  the 
land  sued  for  will  come  in  question, 
and  omission  by  plaintiff  to  file  a 
counter  affidavit,  unless  the  facts  al- 
leged in  defendant's  affidavit  show 
that  the  legal  title  will  in  fact  be  in- 
volved on  the  trial.  Facts  alleged 
constituting  grounds  for  equitable  re- 
lief will  not  do." 

The  court  in  the  course  of  its  opin- 
ion in  this  case  said:  "But  it  is  in- 
sisted that  the  justice  was  ousted  of 
jurisdiction   by  the   affidavit  of   de- 


fendant, filed,  claiming  that  the  title 
to  the  property  would  come  in  ques- 
tion,   the    facts    alleged    therein    not 
having  been  denied  by  counter  affida- 
vit of  plaintiff,  as  provided  by  sec  50. 
ch.  50,  of  the  Code,   1906;   and  that 
the  duty  of  the  justice  was  to  dis- 
miss the  action;   and  that  the  filing 
of  such  counter  affidavit  on  the  trial 
in  the  intermediate  court,  on  appeal, 
did  not  supply  the  omission,  or  give 
jurisdiction    to    the    appellate   court. 
This     proposition     is     sustained     by 
Watson  V.   Watson,   46  W.   Va.   290, 
296;  Richmond  v.  Henderson,  48  W. 
Va.   389,  and  Todd  v.  Gates,  20  W. 
Va.  464,  cited  and  relied  on,  provided 
the  facts  alleged  in  defendant's  affi- 
davit   if    prove:i    were    sufficient    to 
show  that  the  title  would  in  fact  be 
involved   in  the  trial."     Brumbaugh 
V.  Sterringer,  supra,  125.    "As  in  the 
cases  just  cited,  the  facts  alleged,  if 
true,  and  susceptible  of  proof,  were 
not  sufficient  to  show  that  the  legal 
title  would  come  in   question  before 
the  justice.    There  was  no  denial  of 
the    facts    recited    in    the    summons, 
that  defendant  made  the  deed  of  trust 
under    which   the    trustee    sold,    and 
the  plaintiff  purchased  the  property; 
nor  was  it  denied   that  the  trustee, 
by  his  deed  to  plaintiff,  had  passed 
the  legal  title  to  the  property.     The 
allegation  that  the  deed  of  trust  was 
not    properly    executed,    because    not 
properly  read  and  explained  to  grant- 
ors,  that   their   signatures   were   ob- 
tained    by     misrepresentation     and 
fraud,    rendering    the    trust    fraudu- 
lent   and    void;    that    the    precedent 
conditions   to   a  valid  sale  had  not 
been  performed;  that  due  and  legal 
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It  will  therefore  not  be  overlooked  that  the  title  which  comes  in 
question  before  a  justice  of  the  peace  must  be  something  more  than 
a  mere  equitable  title.  It  must  involve  the  legal  title,  or  rather  the 
legal  rights,  of  the  parties  to  the  land  in  controversy.  Such  legal 
title  may  rest  upon  a  deed,  or  upon  adverse  possession  for  such 
length  of  time  as  will  confer  upon  the  party  claiming  title  the 
actual  legal  title,  to  constitute  which  there  must  be  an  open,  noto- 
rious, adverse  and  continuous  possession  of  the  property  for  a 
period  of  ten  years  or  more  under  claim  or  color  of  title. 

In  an  action  of  unlawful  detainer  brought  by  a  landlord,  no 
proof  of  title  is  required,  since  if  the  tenant  has  once  recognized 
the  title  of  the  plaintiff  and  treated  him  as  his  landlord  by  accept- 
ing a  lease  from  him  he  will  not  be  permitted  to  dispute  his  land- 
lord's title.^^  It  is  a  well  settled  rule  in  this  state  that  a  tenant  will 
not  be  permitted  to  dispute  his  landlord's  title  after  having 
accepted  possession  under  him/* 

§  117.  The  answer  raising  the  question  of  title  to  real  estate.— 
The  answer  must  set  forth  the  facts  which  of  themselves  will 
show  that  the  title  to  real  estate  will  come  in  question  upon  the 
trial  of  the  action.  It  must  show  that  the  legal  title  will  come  in 
question,^®  and  that  it  will  be  necessary  for  the  justice  to  pass  on 
it  in  order  to  decide  the  controversy  involved  in  the  action  between 
the  parties.*^  It  should  also  appear  in  the  answer  that  the  relation 
of  landlord  and  tenant  does  not  exist  between  the  parties  with 
reference  to  the  real  estate  as  to  which  it  is  claimed  the  title  will 
come  in  question. 


notice  of  said  sale  had  not  been  given 
as  required  by  law  and  the  terms  of 
the  trust;  and  that  the  description 
in  the  deed  was  so  indefinite  and  un- 
certain as  to  pass  no  title,  etc.,  we 
think  amounted  to  nothing  more,  if 
anything,  than  an  equitable  right  to 
go  into  a  court  of  equity  and  by  prop- 
erly pleading  the  facts  avoid  the 
deeds — a  mere  equitable  right,  in  no 
way  affecting  the  legal  title,  nor  the 
rights  of  the  plaintiff  in  a  court  of 


law  to  maintain  unlawful  detainer. 
The  facts  alleged,  if  true,  showing 
equitable  right  or  title,  were  not  such 
as  to  bring  in  question  the  title  as 
contemplated  by  clause  11,  sec.  50, 
ch.  50,  Ck)de." 

7T  Stover  V.  I>avi8,  57  W.  Va.  196, 
49  S.  E.  1023. 

78  Stover  V.  Davis,  supra. 

79  Brumbaugh  v.  Sterringer,  supra, 

80  Cases  cited  in  notes  74  and  75, 
section  116. 


§118  Hogg's  treatise  and  forms.  224 

§  117a.  Affidavit  that  title  to  real  estate  will  come  in  question 
must  be  filed  before  justice,  and  not  in  circuit  court  after  appeal 
taken  thereto.— It  is  held  in  Hamilton  v.  Canfield,®^**  that, 
"A  defendant  in  an  action  before  a  justice  of  the  peace,  who  has 
allowed  judgment  to  be  rendered  against  him  by  the  justice,  and 
taken  an  appeal  to  the  circuit  court,  can  not  file,  in  the  appellate 
court,  the  answer,  prescribed  by  clause  XII,  of  section  fifty  of 
chapter  fifty  of  the  Code,  showing  the  title  to  real  estate  is 
involved  in  the  action  or  will  be  drawn  in  question.  To  avoid 
the  jurisdiction,  he  must  file  such  answer  while  the  case  is  in 
the  justice's  court." 

§  118.    Form  of  answer  raising  question  of  title  to  real  estate. 

— As  in  §  105  to  the  *  and  then  continue  as  follows :  That 
title  to  real  estate  will  come  in  question  in  said  action;  that  the 
relationship  of  landlord  and  tenant  does  not  exist  betv/een  said 
plaintiff  and  this  defendant  with  reference  to  the  real  estate  as 
to  which  the  title  thereof  will  so  come  in  question;  that  the  facts 
showing  that  such  question  will  arise  on  the  trial  pf  said  action 
are  as  follows:  That  the  note  sued  on  herein  was  given  by  this 
defendant  as  part  payment  of  the  purchase  money  of  1  certain 

piece  or  parcel  of  land  containing acres,  sold  and  conveyed 

to  the  defendant  by  the  plaintiff  by   deed  of  general   warranty 

bearing  date  on  the day  of ,  19 — ,  situate  in 

district  in  the  county  of  and  state  of  West  Virginia;  that 

after  such  sale  and  conveyance  of  said  land  to  this  defendant,  and 
after  the  execution  of  said  note,  this  defendant  discovered  that 
said  plaintiff  did  not  have  title  to  said  land,  but  that  the  title  thereto 
at  the  time  of  said  sale  and  conveyance  was  in  one  L.  M.,  and  that 
the  title  held  by  said  L.  M.  was  and  is  paramount  to  that  of  the 
plaintiff,  and  that  in  right  of  his  said  title  the  said  L.  M.  has 
taken  possession  of  said  land  to  the  exclusion  of  this  defendant. 
So,  by  reason  of  the  said  matters  of  fact  herein  set  forth  the 
consideration  of  said  note  has  failed,  and  the  determination 
thereof  involves  the  question  of  title  to  said  land. 

O.  D. 

«oa70  W.  Va.  629,  74  S.  E.  878. 
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State  of  West  Virginia,    ) 
County  of  


i 


Before  the  undersigned  authority  this  day  personally  came  C. 
D.,  the  defendant  named  in  the  foregoing  answer,  who,  after  being 
duly  sworn,  says  that  the  facts  and  allegations  therein  contained 
are  true.  C.  D. 

Sworn  to  and  subscribed  before  me  this  day  of  , 

190-.  G.  H.,  Justice. 

§119.  Form  of  docket  entry  filing  answer  in  which  it  is 
claimed  the  title  to  real  estate  will  come  in  question. — This  day 
the  defendant  filed  his  answer  duly  sworn  to,  in  which  he  claims 
that  the  title  to  real  estate  will  come  in  question  in  this  action.* 

§  120.  Form  of  affidavit  to  be  made  by  the  plaintiff  denying 
that  the  title  to  real  estate  will  come  in  question. 

A.  B.,  Plaintiff.       ^       t-      ^i.  r 

/       For  the  recovery  of  money 

i-   TN    T^  r     J     ^     (       due  on  contract. 
C.  D.,  Defendant.    ) 

Pending  before  G.   H.,  a  justice  of  district  in  

county. 

A.  B.,  the  plaintiff  named  in  the  foregoing  action,  being  duly 
sworn  says:  That  the  facts  stated  in  the  answer  of  C.  D.,  the 
defendant  to  this  action,  from  which  said  defendant  claims  that 
the  title  to  real  estate  will  come  in  question  therein,  are  not  true, 
and  he  denies  each  and  every  allegation  of  such  facts  in  said 
answer  contained. 

And  so  affiant  denies  that  the  title  to  real  estate  will  come  in 
question  upon  the  trial  of  said  action.  A.  B. 

Subscribed  and  sworn  to  before  me  this  day  of  , 

190—.  G.  H.,  J.  P. 


81 


§  121.  Form  of  docket  entry  filing  affidavit  of  plaintiff  deny- 
ing the  truth  of  the  facts  of  defendant's  answer  claiming  title  to 
real  estate  will  come  in  question. — Immediately  after  the  *  in 
section  iig  continue  as  follozvs:  And  thereupon  the  plaintiff 
filed  his  affidavit  denying  the  truth  of  the  facts  contained  in  said 
answer. 

"  Sw  Hughes  V.  Mount,  23  W.  Va,  130,  133. 
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§  122.  Form  of  docket  entry  of  conclusion  of  justice  upon  the 
matter  of  title  to  real  estate  coming  in  question. — (a)  Entry 
when  the  facts  in  the  answer  are  not  denied. — Following  immedi- 
ately after  the  *  in  section  119  proceed  as  follows: 

And  having  duly  considered  said  answer,  I  am  of  the  opinion 
rhat  the  facts  therein  stated  show  that  the  title  to  real  estate  will  * 
come  in  question  upon  the  trial  of  this  action.  It  is  therefore  con- 
sidered that  this  action  be  and  the  same  is  hereby  dismissed  at 
the  costs  of  the  plaintiff.  *  Or  if  the  justice  should  be  of  a  contrary 
opinion  fojlow  the  above,  form  in  this  section  to  the  *  and  then 
conclude  as  follows :  not  come  in  question  upon  the  trial  of  this 
action. 

■ 

(b)  Entry  wheti  the  facts  in  the  answer  are  denied. — Having 
heard  the  evidence  of  the  plaintiff  and  defendant,  (if  the  defend- 
ants evidence  has  been  heard)  I  am  of  opinion,  and  it  appears  to 
me,  that  the  title  to  real  estate  is  properly  in  question  between  the 
parties  to  this  action,  and  it  further  appearing  that  the  relation  of 
landlord  and  tenant  does  not  exist  between  them,  it  is  therefore 
considered  that  this  action  be  and  the  same  is  hereby  dismissed 
at  the  costs  of  the  plaintiff. 

If  the  title  does  not  come  in  question  upon  the  trial,  the  justice 
proceeds  with  the  cause  and  decides  the  case  upon  its  merits  as 
if  no  answer  raising  the  question  of  title  had  been  filed. 

§  123.  Oral  defenses  that  may  be  made. — The  only  matter 
that  must  be  pleaded  by  written  answer  in  a  justice's  court  is  that 
claiming  that  the  title  to  real  estate  will  come  in  question. 

Every  other  defense  may  be  made  orally  to  be  entered  by  the 
justice  on  his  docket.  An  oral  answer  is  sufficient  even  where  the 
complaint  is  in  writing  and  verified  by  the  oath  of  the  plaintiff. ^- 

And  with  the  exception  above  stated  the  defendant  cannot  be 
required  to  file  an  answer  in  writing.®* 

§  124.  Form  of  docket  entry  when  the  answer  is  oral — (a) 
General  denial. — The  defendant  for  answer  says  that  he  denies 
he  owes  the  plaintiff  anything  on  the  demand  sued  on  in  this 
action.  Or  zvhen  the  denial  is  partial  the  entry  may  be  as  follows : 
The  defendant  for  answer  says  he  admits  that  he  owes  the  plaintiff 

"  Freibertsheyser   v.   Rischatch,    10  "  Carolan  v.  Carolan,  47  Ark.  611, 

Iowa   587;    Williams  v.   Irby,    16  S.       2  S.  W.  Rep.  106. 
Car.  468. 
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on  the  demand  sued  on  the  sum  of  $ and  denies  that  he 

owes  him  any  other  or  greater  sum. 

(b)  Statute  of  frauds. — ^The  defendant  for  answer  says  that 
the  plaintiff  cannot  recover  in  this  action  because  the  contract  sued 
on  is  not  in  writing  and  signed  by  the  defendant  or  his  agent.** 

(c)  Former  suit  pending. — The  defendant  for  answer  says  that 
there  is  another  action  pending  between  the  parties  for  the  same 
cause  as  that  sued  on  in  this  action.'* 

(d)  Statute  of  limitations. — The  defendant  for  answer  says 
that  the  plaintiff's  cause  of  action,  if  any  he  has,  did  not  accrue 
within  years  next  before  the  commencemeot  of  this  suit. 

(e)  General  issue  or  denial  to  an  action  of  tort. — The  defendant 
for  answer  says  he  denies  that  he  is  guilty  as  the  plaintiff  hath 
complained  against  him. 

The  forms  given  in  this  section  will  serve  to  illustrate  the  suffi- 
ciency of  a  docket  entry  in  which  must  appear  the  substance  of 
oral  pleadings. 

§  125.     Counter  set-off  or  counterclaim  of  the  plaintiff. — ^As 

already  seen,***  the  plaintiff  may  file  any  counter  set-offs  or  count- 
er claims  which  he  has  against  those  filed  by  the  defendant.  The 
burden  of  proving  them  rests  with  him,  and  if  they  are  not  proved 
they  cannot  be  allowed.  The  same  principles  apply  to  counter 
offsets  and  counter  claims  that  apply  to  those  of  the  defendant. 
These  principles  have  already  been  considered.*^  It  seems  to  us 
that  inasmuch  as  the  plaintiff  must  sue  for  his  whole  demand  due 
and  payable  at  the  time  he  brings  his  action  *®  there  would  be  but 
few  instances  in  which  the  plaintiff  could  file  counter  offsets  or 
counterclaims. 

§  126.    Form  of  counter  off -sets  filed  by  the  plaintiff. 

A.  B.,  Plaintiff,         ^       r^      ,u  i  a 

I       For  the  recovery  of  money  due 

/-    rN     T-J  i-     J  I       on  contract. 

C.  D.,  Defendant.     ) 

Pending  before  G.   H.,   a   justice   of  — district   in  ■ 

county. 

••Brown  v.  Higglns,  45  Ark.  456;  ^ Ante,  §  110,  sub  sec.  8. 

Williama  v.  Corbet,  28  111.  262.  ''Ante,  §  111. 

•Steele  v.  Grand  Junction  Ry.  Co.,  ^  Ante,  $  97. 
126  HI.  385,  17  N.  B.  Rep.  488. 
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The  plaintiff  here  files  the  following  offsets  to  those  pleaded  by 
the  defendant  herein  and  gives  notice  that  he  will  prove  the  same 
upon  the  trial  of  this  action : 

{Here  specify  the  counter  offsets,  giinng  date,  character  and 
amounts.)  A.  B.,  Plaintiff. *** 

§  127.    How  objection  to  defective  pleading  may  be  made. — 

In  actions  originally  brought  in  the  circuit  court  the  defects  in  the 
pleadings  are  usually  reached  by  demurrer.  In  a  justice's  court  it 
is  otherwise.  There  can  be  no  demurrer  to  a  defective  complaint 
in  an  action  before  a  justice.*®  Neither  will  a  demurrer  lie  to  an 
answer  jn  such  action.®^ 

If  the  pleading  of  either  of  the  parties  is  not  sufficiently  ex- 
plicit to  be  understood  or  it  does  not  contain  any  cause  of  action 
or  defense,  such  pleading  may  be  excepted  to  by  the  opposite 
party.®* 

An  exception  is  not  required  to  be  in  any  particular  form ;  •*  but 
it  should  designate  the  particular  ground  on  which  the  pleading  is 
excepted  to.®* 

The  only  grounds  of  exceptions  are  that  the  pleading  is  such 
that  it  cannot  be  understood,  or  that  it  contains  no  cause  of  action 
or  defense.  If  the  exception  be  on  the  first  ground  it  should  show 
in  what  respect  the  pleading  is  not  sufficiently  explicit ;  ®*  if  on  the 
second  ground,  a  statement  in  the  exception  that  "the  pleading 


"  A  counterclaim  for  plaintiff  can 
easily  be  prepared  by  following  the 
form  given  in  section  109. 

•"  Martin  v.  Creech,  58  Mo.  App. 
391. 

•^  A  demurrer  is  an  objection  to 
the  sufficiency  of  a  pleading  in  re- 
spect to  the  substance  of  the  facta 
stated  or  as  to  the  manner  or  form 
of  their  statement;  the  ground  of 
objection  appearing  upon  the  face 
of  the  pleading.  The  party  demur- 
rinsr  admits  the  facts  to  be  true  as 
pleaded,  but  insists  that  such  facts 
show  no  ri<^ht  to  recover  in  the  ac- 
tion. 

•"Code.  ch.  60,  sec.  50,  1906,  sec 
2002,  sub-sec.  6. 


""The  reason  that  an  exception  is 
not  required  to  be  embodied  in  any 
particular  form  is  that  no  formal 
pleadings  are  used  before  a  justice. 
For  illustration,  a  demurrer,  al- 
though not  expressly  provided  foi* 
by  the  statute,  may  be  interposed 
by  the  defendant  to  a  plaintiff's  com- 
plaint  in  an  action  before  a  justice, 
and  such  a  demurrer  will  be  treated 
as  an  exception  to  the  complaint. 
Grant  v.  Wyatt,  61  W.  Va.  133,  56 
S.  E.   187. 

•*  Warner    v.    Bailey,    7    Tex.    517; 

Gulf  W.  T.  &  P.  Ry.  Co.  v.  Montier, 

61    Tex.    122;    Check  v.  Herndon,  82 

Tex.  146,  17  S.  W.  Rep.  763. 

.  "*  See  authorities  in  last  foot  note. 
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contains  no  cause  of  action"  (or  defense  as  the  case  may  be)  will 
be  a  sufficient  objection  to  the  pleading.'* 

A  defect  in  a  pleading  because  it  is  not  sufficiently  explicit  may 
be  cured  by  making  it  so  explicit  that  it  may  be  understood.  But 
if  it  be  such  a  defect  that  it  sets  out  no  cause  of  action  the  defect 
IS  without  remedy.  The  statute  does  not  necessarily  mean,  ii 
seems  to  us,  in  all  cases,  a  *'cause  of  action*'  which  may  not  be 
enforced  in  any  court  whatsoever,  but  in  some  cases,  a  cause  of 
action  of  which  a  justice  has  no  jurisdiction.  To  illustrate :  If  the 
pleading  should  contain  a  statement  of  facts  which  would  disclose 
the  action  to  be  one  in  ejectment  or  a  suit  in  equity,  it  would  then 
disclose  no  cause  of  action,  within  the  contemplation  of  the  law, 
that  could  be  enforced  before  a  justice,  but  it  would  be  a  cause  of 
action  enforceable  in  the  circuit  court.  But  if  the  pleading  should 
contain  a  statement  of  facts  disclosing  a  claim  for  damages  against 
a  telegraph  company  for  mental  suffering  alone,  unaccompanied 
by  other  injury,  occasioned  by  the  negligence  of  such  company,  it 
would  not  contain  in  that  case  a  cause  of  action  enforceable  in  any 
court  in  this  state.*^^ 

For  the  convenience  of  the  justice  and  the  opposite  party  it  is 
suggested  that  the  exceptions  be  reduced  to  writing. 

If  a  party  does  not  except  to  the  pleading  of  his  adversary,  and 
goes  into  the  trial  of  the  action  on  its  merits,  he  thereby  waives 
its  insufficiency.'*     But  if  an  appeal  be  taken  from  the  judgment 


••The  reason  for  not  specifying 
the  particular  ground  of  there  being 
no  cause  of  action  stated  in  the  com- 
plaint is  that  its  sufficiency  to  be 
understood  is  not  objected  to— in- 
deed, it  is  understood,  and  being  un- 
derstood, it  discloses  no  cause  of  ac- 
tion against  the  defendant.  The  ex- 
ception is  in  the  nature  of  a  general 
demurrer,  which  admits  the  facts  to 
be  true  and  so  admitted,  the  law  ap- 
plying to  the  case  declares  that  the 
plaintiff  is  not  entitled  to  recover. 
So  the  ground  or  reason  of  the  ex- 
ception becomes  the  law  of  the  case 
in  the  particular  action;  and  it  is 
not  the  practice  in  any  court  to  set 
forth  the  law  of  the  case  in  an  excep- 
tion. This  is  made  in  the  argument 
of  the  exception.  Still  the  party  ob- 
jecting may  assign  briefly  the  point 


or  points  of  law  in  his  exception  as 
the  particular  grounds  thereof,  but 
the  reason  for  not  pursuing  such  a 
course  is  obvious. 

^  Davis  V.  Western  Union  Tele- 
graph Co.,  46  W.  Va.  48,  32  S.  E. 
Rep.  1026. 

•■Cronise  v.  Carghill,  4  Cal.  120, 
Whelpley  v.  Nash,  46  Mich.  25; 
Chancey  v.  Skeels,  43  Mich.  347; 
Hartford  v.  Holmes,  3  Mich.  460; 
Webb.  V.  Robertson,  74  Mo.  380; 
Vandevere  v.  Ogburn,  2  N.  J.  L.  63; 
Bigelow  V.  Pine,  3  N.  J.  L.  114;  Wil- 
lard  V.  Bridge,  4  Barb.  (N.  Y.)  361; 
Hall  V.  MoKechnie,  22  Barb.  (N.  Y.) 
244;  Young  v.  Rummell,  7  Hill  (N. 
Y.)  503;  St.  Lawrence  Mut.  Ins.  Co. 
V.  Paige,  1  Hilt.  (N.  Y.)  430;  Parish 
v.  Gilmore,  33  Wis.  608;  Connors  v. 
Taylor,  13  Wis.  231. 


§  128  Hogg's  treatise  and  form&  230 

of  the  justice  to  the  circuit  court  where  the  case  is  tried  de  novo, 
the  case  is  there  as  if  originally  brought  in  such  court,  and  the 
pleadings  are  open  to  proper  alteration  or  amendment.®^ 

§  128.  Forms  of  exceptions  to  pleadings — (a)  Exception  be- 
cause not  sufficiently  explicit. — After  the  style  of  the  action  as 
in  §  102  (a)  or  (t)  to  the  *  *  continue  as  follows: 

The  defendant  excepts  to  the  complaint  in  this  action  because 
the  same  is  not  sufficiently  explicit,  and  as  the  ground  (or  grounds) 
of  insufficiency,  says,  that  the  said  complaint  does  not  show  the 
date  when  the  work  was  performed  (or  the  goods  were  sold,  or 
whatsoever  the  matter  is)  ;  or  if  there  be  other  grounds  state  them, 
as  for  illustration,  that  it  does  not  show  who  performed  the  work 
and  what  the  work  amounts  to,  nor  does  it  show  the  nature  of  the 
work  performed,  whether  done  by  the  day  or  by  the  job.  Or  the 
form  may  be,  after  the  style  of  the  one  as  in  §  102  (a)  or 
(6)  to  the  *  *  and  then  as  follows: 

Defendant  excepts  to  the  complaint  in  this  action  and  assigns 
the  following,  as  the  grounds  of  its  insufficiency: 

First,  (Here  state  the  ground,) 

Second.  (Here  state  the  ground,) 

Third,  (Here  state  the  ground,  and  so  on  until  all  the  grounds 
are  assigned,) 

(b)  Exceptions  because  the  complaint  contains  no  cause  of 
action. — Give  the  style  of  the  cause  as  in  §  102  (a)  or  (b) 
and  then  continue  as  follows: 

The  defendant  excepts  to  the  complaint  in  this  action  and  as 
the  ground  of  complaint  says  it  states  no  cause  of  action  against 
this  defendant.  Here  state  orally  to  the  justice  why  the  complaint 
contains  no  cause  of  action;  or  if  desired,  the  ground  in  this  case 
may  also  be  assigned  in  writing. 

(c)  Form  of  exceptions  to  the  complaint — ^As  already  stated,*** 
an  exception  to  a  pleading  need  not  be  in  any  particular  form. 
Hence  a  demurrer  may  be  interposed  by  a  defendant  to  the 
plaintiff's  complaint  in  an  action  before  a  justice,  and  such  de- 
murrer will  be  treated  as  an  exception  to  the  complaint.**** 

»»  Code,  ch.  50,  sec.  169,  1906,  eec.  »«»  Grant  v.  Wyatt,  61  W.  Va.  133, 

2120.  56  S.  E.  187. 

»»«  Ante,  1 127. 
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(d)  Demurrer  t6  complaint  treated  as  an  exception  thereto. 

A.  B.,  Plaintiff, 

vs.  V    Civil  action. 

C.  D.,  Defendant. 

The  defendant  demurs  to  the  plaintiff's  complaint  filed  in  this 
action,  and  for  ground  of  demurrer  says  that  said  account  is  not 
sufficient  in  law.®** 

§  129.  How  the  justice  disposes  of  exceptions  to  the  plead- 
ings.— If  the  pleadings  are  explicit  enough  to  be  understood,  the 
exceptions  are  not  well  taken,  and  will  be  overruled,  but  if  the  jus- 
tice deem  the  exceptions  well  founded,  he  directs  that  the  pleading 
excepted  to  be  amended,  and  if  the  party  whose  pleading  is  defec- 
tive refuses  to  amend,  such  pleading  shall  be  disregarded.  That 
is,  it  will  be  treated  as  out  of  the  case,  and  no  evidence  will  be 
heard  in  support  of  the  matter  to  which  the  pleading  relates.  As 
already  shown,^*^  if  the  pleading  contain  no  cause  of  action  it  is 
not  susceptible  of  amendment,  and  upon  sustaining  an  exception 
on  this  ground,  the  justice  can  do  nothing  but  dismiss  the  action. 

§  130.  •  Form  of  docket  entry  overruling  exceptions  taken  to  a 
pleading.— Having  considered  the  defendant's  exceptions  taken 
to  the  complaint  (or  the  plaintiff's  exception  to  the  answer)  in  this 
action,  I  am  of  the  opinion  to  and  do  hereby  *  overrule  said 
exceptions. 

§  131.  Form  of  docket  entry  sustaining  exceptions  to  a  plead- 
ing.— Follow  the  form  given  in  §  130  to  the  *  and  then  con- 
tinue as  follows :  sustain  said  exceptions ;  and  it  is  hereby  ordered 
that 'said  complaint  (or  answer  as  the  case  may  be)  be  made  more 
explicit  and  so  amended  as  to  be  understood  in  the  particulars 
specified  as  the  grounds  of  said  exceptions. 

§  132.  Form  of  docket  entry  sustaining  part  of  the  exceptions 
to  a  pleading. — Follow  the  form  given  in  §  130  to  the  *  and 
continue  as  follows:  overrule  the  exceptions  to  said  pleading  so 
far  as  the  same  is  excepted  to  because  {here  state  the  ground  of 

Mc  See  Grant  v.  Wyatt,  supra.  loo  Ante,  §  127. 
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the  exceptions  that  are  overruled)  ;  but  as  to  that  part  of  the  said 
pleading  excepted  to  because  (here  state  the  ground  of  the  excep- 
tions that  are  sustained) y  the  said  exceptions  are  hereby  sustained; 
and  it  is  hereby  ordered  that  said  complaint  (or  answer)  be 
amended  so  as  to  be  more  explicit  in  the  particulars  specified  in 
that  part  of  the  exceptions  thereto  which^  have  been  by  me  sus- 
tained. 

« 

§  133.  Form  of  docket  entry  sustaining  exceptions  to  com- 
plaint because  it  states  no  cause  of  action. — Follow  form  given 
in  §  130  to  the  *  and  then  continue  as  follows :  sustain  said 
exceptions.  And  it  appearing  to  me  that  said  complaint  contains  no 
cause  of  action  it  is  ordered  that  this  action  be  and  the  same  is 
hereby  dismissed  at  the  costs  of  the  plaintiff. 

§  134.  Form  of  docket  entry  sustaining  exceptions  to  an  an* 
swer  because  it  contains  no  defense. — Follow  the  form  given  in 
§  130  to  the  *  and  then  continue  as  follows :  sustain  said 
exceptions.  And  it  appearing  to  me  that  the  matters  contained  in 
said  answer  constitute  no  defense  to  this  action,  it  is  ordered  that 
said  defendant  do  put  in  a  new  and  suflficient  answer  to^  this 
action,  either  orally  or  in  writing  at  his  election,  and  upon  default 
thereof,  the  matter  of  his  defense  thereto,  if  any  he  hath,  shall 
not  be  considered  therein. 

§  135.  The  amendment  of  the  pleadings. — The  pleadings  may 
be  amended  at  any  time  before  the  trial,  or  during  the  trial,  when 
by  such  amendment  substantial  justice  will  be  promoted.  If  the 
amendment  be  made  during  the  trial  and  it  be  shown  to  the  satis- 
faction of  the  justice  by  the  oath  of  the  opposite  party,  or  his 
agent  or  attorney  that  a  continuance  of  the  cause  is  necessary  in 
consequence  of  such  amendment,  a  continuance  shall  be  granted, 
and  the  justice  may,  in  his  discretion,  require  the  party  making  the 
amendment  to  pay  the  costs  of  such  continuance.^*^^* 

§  136.  The  scope  of  the  statute  allowing  amendments  to 
pleadings. — The  statute  embodied  in  the  preceding  section,^®^ 


looaOode,  1913,  ch.  50,  sec.  50,  cL         loi  Section  135. 
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authorizing  amendments  to  pleadings  is  a  very  broad  and  liberal 
one  both  in  letter  and  spirit.  Amendment  is  permitted  whenever 
substantial  justice  will  be  promoted.^®^ 

The  same  rule  obtains  in  a  justice's  court  as  to  amending  a 
pleading  as  in  the  circuit  court.^^'  The  prime  object  of  the  law  of 
amendment  in  all  courts  is  the  furtherance  of  justice.^***  No  at- 
tempt has  been  made  to  define  the  meaning  of  the  terms  "further- 
ance of  justice;"  so  that  the  application  of  this  principle  must  be 
determined  by  the  circumstances  of  each  case  as  it  arises.*®*  While 
the  granting  or  refusal  of  leave  to  amend  rests  in  the  sound  dis- 
cretion of  the  court,**^*  the  authorities  are  all  agreed  that  statutes 
of  amendment  are  remedial  and  must  be  construed  and  applied 
liberally  in  favor  of  the  privilege  of  amending.*®"* 

It  may  be  laid  down  as  a  criterion  to  be  used  by  a  court,  that 
whenever  a  party  has  stated  a  cause  of  action  or  ground  of  defense 
defectively,  and  such  defect  stands  in  the  way  of  a  right  of  recov- 
ery or  defense,  the  justice  will  permit  its  removal  by  means  of 
amendment,  but  if  an  amendment  will  not  thus  relieve  the  party 
no  amendment  should  be  permitted.  To  illustrate:  If  the  plead- 
ing shows  a  case  of  which  the  justice  has  jurisdiction,  but  it  con- 
tains such  a  statement  of  facts  that  the  opposite  party  can  not 
understand  it,  the  party  will  be  allowed  to  amend  it  so  as  fairly  to 
apprise  his  adversary  of  the  demand  made  against  him;  but  if  it 
contains  a  statement,  however  defectively  made,  of  a  matter  of 
which  the  justice  has  no  jurisdiction,  no  amendment  will  be 
allowed. 

§  137.    When  amendments  to  the  pleadings  may  be  made. — 

As  already  stated,*®^  a  party  may  amend  his  pleading  either  before 
or  during  the  trail.  An  amendment  before  trial  is  usually  alloy/ed 
as  matter  of  course,  and  if  new  and  distinct  features  of  the  cause 
of  action  or  grounds  of  defense  are  thus  presented,  a  question  may 
thus  be  raised  affecting  the  rights  of  the  party  against  whom  such 
amendment  operates,  to  be  disposed  of  by  the  justice  as  the  situ- 
ation of  the  parties  may  in  fairness  require. 


102  O'Connor  v.  Dils,  43  W.  Va.  64,  iob  Idem. 
26  S.  E.  Kep.  354.  ^oe  Idem, 

103  Code,  ch.  125,  sec.  12,  1906,  sec.  io6«  Langhome   v.    Richmond    City 
3832.  R.  Co.,  91  Va.  364,  22  S.  E.  Rep.  36V. 

104  1  Enc.  PI.  &  Pr.  516.  iot  Ante,  §  135. 
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If  during  the  trial  of  the  case  it  be  discovered  that  the  pleadings 
are  defective,  that  the  real  subject  of  dispute  between  the  parties 
can  not  be  determined,  the  justice  should  permit  them  to  be 
amended  so  as  to  make  a  final  determination  of  the  controversy.*^* 
Thus,  where  there  is  a  substantial  variance  between  the  case  made 
by  the  pleading  and  the  proof  offered  in  support  of  it,  the  justice 
should  allow  the  pleading  to  be  amended  so  as  to  conform  to  the 
proof.*®* 

§  137a.  Plaintiff  may  be  required  to  file  complete  statement  of 
the  items  of  his  account. — ^The  justice  may,  at  any  time  before 
the  trial,  require  either  party  at  the  request  of  the  other,  at 
that  or  some  other  specified  time,  if  the  action  or  defense  be 
founded  upon  an  account,  to  file  a  complete  statement  of  the 
items  thereof,  with  his  complaint  or  answer,  and  in  case  of  his 
default,  may  preclude  him  from  giving  evidence  at  the  trial  of 
any  item  not  so  filed.**^®* 

§  138.    Amendment  of  the  summons  commencing  the  action. — 

In  addition  to  what  has  already  been  said"^  touching  the  amend- 
ment of  the  summons,  it  may  be  well  to  state  that  if  objection  be 
made  to  the  summons,  which  is  usually  done  by  motion  to  quash,*" 
and  it  appear  to  be  defective,  but  not  void,  the  justice  should  allow 
it  to  be  amended.**-  Though  a  motion  to  quash  be  not  sustained, 
if  formal  defects  exist  in  the  summons,  no  objections  are  perceiv- 
able to  the  removal  of  such  defects  therein  by  proper  amendment. 
A  summons  may  be  amended  by  the  correction  of  a  misnomer 
therein**'  by  inserting  the  name  of  the  district  or  county  of  the 
justice  issuing  it,***  by  inserting  the  name  of  the  individual  part- 
ners when  issued  against  them  in  their  firm  name,****  by  striking 


108  3  Estee'g  Pleadings  (4th  ed.) 
14448. 

100  Travis  v.  Peabody  Ins.  Ck>^  28 
W.  Va.  583. 

iota  Code,  1918,  ch.  60,  sec  60,  d. 
XI. 

no  Ante,  %  55. 

"lAs  to  when  summons  will  not 
be  quashed,  see  ante,  §  55. 

112  Inasmuch  as  defective  writs  are 
amendable  when  sought  to  be 
avoided  by  plea  in  abatement  in  the 


circuit  courts  (I  Hogg  Eq.  Proc, 
§  28) ,  there  can  be  no  question  that  a 
defective  summons  in  a  justice's  court 
may  also  be  amended,  if  necessary  to 
the  ends  of  justice. 

ii'Weimer  v.  Rector,  43  W.  Va. 
735,  28  S.  E.  Rep.  716.  In  correcting 
a  misnomer  the  name  of  the  real 
plaintiff  must  not  be  changed.  1 
Enc.  PI.  &  Pr.  663. 

1"  Drake  v.  Berry,  42  N.  J.  L.  60. 

115  Martin  v.  Godwin,  34  Ark.  682. 
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out  the  description  therein  that  the  plaintiffs  sue  as  partners,*^*  by 
inserting  the  name  of  the  guardian  or  next  friend  where  the  infant 
has  sued  alone  in  his  own  name/"  by  showing  that  the  plaintiff 
sues  in  his  representative  capacity  where  he  has  sued  in  his  indi- 
vidual name,"'  by  correcting  the  date  thereof,"*  by  inserting  "rail- 
way" company  for  "railroad"  company,*^  and  it  is  held  that  in  an 
action  on  a  bond,  a  summons  in  the  name  of  F.  may,  after  answer, 
be  amended  to  "State,  on  Relation  of  F."  "^ 

A  writ  which  does  not  contain  the  name  of  any  plaintiff  can  not 
be  amended;"*  and  likewise  one  issued  on  Sunday,^*'  unless 
authorized  by  statute/** 

A  party  who  brings  an  action  for  the  recovery  of  money  on 
contract,  and  has  the  summons  served  and  returned,  can  not,  over 
the  objection  of  the  defendant,  have  the  summons  amended  by 
inserting  the  names  of  additional  parties  as  joint  plaintiffs  in 
the  action**** 

§  139.  Amendment  of  return  upon  summons  commencing  an 
action. — It  is  well  settled  that  the  return  upon  process  issuing 
from  any  court  may  be  amended  so  as  to  make  it  conform  to  the 
facts.**' 


ii«Babcock  v.  Fowler,  32  Me.  692. 
''A  suimnoiiB  in  an  action  against  a 
firm,  in  which  defendants  are  desig- 
natal  only  by  their  firm  name  is  not 
absolutely  void,  and  may  be  amended 
in  the  trial  court  so  as  to  show  the 
names  of  the  partners."  Gans  v. 
Beasley,  4  N.  D.  140,  59  N.  W.  714. 

117  1  Enc.  PL  &  Pr.  666. 

118  Idem. 

11 B  Haines  v.  McCormick,  6  Ark. 
663;  Jackson  v.  Bereling,  10  Ark. 
578;  Gardiner  v.  Gardiner,  71  Me. 
266. 

120  Chicago  &  I.  Air  Line  Co.  v. 
Johnston,  89  Ind.  88.  "Though  a 
writ  in  favor  of  'the  inhabitants  of 
the  town  of  L,'  instead  of  merely 
'the  town  of  L.,'  does  not  properly 
describe  the  corporation,  it  shows 
the  party  intended  to  be  described 
as  plaintiff,  so  that,  on  motion,  the 
error  may  be  amended."  Lebanon  v. 
Griffin,  45  N.  H.  558. 


"Where  a  corporation  has  beea 
brought  into  court  under  a  wrong 
name,  the  court  has  power  to  amend 
the  process  by  striking  out  that  name 
and  inserting  the  right  one."  Lane 
V.  Seaboard  &  R.  R.  Co.,  60  N.  C. 
25. 

121  Forte  V.  Boone,  114  N.  0.  176, 
19  S.  E.  Rep.  632. 

122  Jones  V.  Sutherland,  73  Me.  157. 
128  Haines   v.   McCk)rmick,    5   Ark. 

663. 

124  Idem.  . 

i24aPhiUips  V.  Deveny,  47  W.  Va. 
653,  35  S.  E.  281. 

125  State  V.  Martin,  38  W.  Va,  568, 
18  S.  E.  Rep.  748;  Webster  v.  Blount, 
39  Mo.  500;  Gavitt  v.  Doule,  23  Qal. 
78;  Shenandoah  Val.  R.  Co.  v.  Ash- 
ley's Trustees,  86  Va.  232,  9  S.  E. 
Rep.  1003,  19  Am.  St.  Rep.  898; 
Capehart  T.  Cunningham,  12  W.  Va. 
750. 
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§  140.    Form  of  docket  entry  amending  a  summons. — It  ap- 

pearing  that  the  summons  in  this  case  does  not  state  the  amount 
for  which  the  plaintiff  will  demand  judgment,  {or  zvhatever  the 
defect  in  the  summons  may  be)  the  said  summons  is  hereby 
amended  so  as  to  show  that  the  amount  for  which  the  plaintiff  will 

demand  judgment  is  $ ?. 

The  justice  may  insert  in  the  summons  the  amount  sued  for,  or 
any  other  amendment  which  may  properly  be  made  to  a  defective 
summons. 

§  141.  Form  of  docket  entry  allowing  the  return  on  a  sum- 
mons to  be  amended. — It  appearing  that  the  return  on  the  sum- 
mons in  this  case  is  not  sufficient,  on  motion  of  the  plaintiff  leave 
is  hereby  given  to  amend  said  return  so  as  to  conform  said  return 
to  the  facts  relating  to  the  service  thereof. 

§  142.     Form  of  amendment  to  the  return  on  a  summons — 

Amended  return. — Executed  the  within  summons  (continue  just 
as  if  the  return  were  an  original  one,  inserting  the  omitted  matter 
so  as  to  conform  to  the  true  facts  relating  to  the  service,) 

E.  P.,  C.  M.  C. 

§  143.     Form  of  return  when  made  by  a  private  persor 

State  of  West  Virginia,  County  of ,  to-wit: 

Before  the  undersigned  authority  this  day  personally  came  J.  T., 
who  after  being  by  me  duly  sworn,  says  that  he  executed  the 
within  summons  (here  proceed  as  if  the  return  were  by  an  officer, 
conforming  the  return  to  the  true  facts  of  service.)        J,  T. 

Taken,  sworn  to  and  subscribed  before  me  this day  of 

»  190—.  L.  M.,  J.  P.  ^ 

§  144.  When  the  defendant  may  have  a  continuance  of  the 
case  as  a  matter  of  right. — The  statute  provides :  "On  the  day 
the  summons  is  returnable,  the  defendant  upon  making  oath  that 
he  has  just  defense  to  the  suit  or  is  justly  entitled  to  a  credit  or 
set-off  not  admitted  by  the  plaintiff,  may  demand  of  right  a  con- 
tinuance of  the  cause  for  seven  days;  and  such  continuance  shall 
be  at  the  costs  of  the  plaintiff  or  defendant  according  to  the  result 
of  the  action.' -° 

^=«Code,  ch.  50,  sec.  68,   1906,  sec.  2009. 


237  PROCEDURE    IN   CIVIL    CAS£S.  §  147 

Under  the  statute  the  right  to  a  continuance  is  dependent  upon 
the  oath  or  affidavit  of  the  defendant.**^  But  if  he  fail  to  make 
such  oath  and  simply  move  for  a  continuance  because  he  is  with- 
out counsel  or  because  of  the  absence  of  a  witness,  he  is  not  entitled 
to  a  continuance  unless  he  shows  that  he  has  used  due  diligence  to 
secure  the  attendance  of  such  witness,  or  that  his  counsel  is  unable 
to  attend.^" 

The  oath  may  be  made  orally  before  the  justice  and  entered  on 
his  docket,  or  in  the  form  of  an  affidavit  and  filed  with  the  justice. 

§  145.  Docket  entry  where  oath  is  made  orally  before  the 
justice  to  continue  case  for  seven  days  because  of  just  defense. 

A.  B.,  Plaintiff,     ^ 

vs.  V      Damages  for  a  wrong. 

C.  D.,  Defendant.   ) 

This  day  came  before  the  undersigned  justice  of  the  peace  the 
said  C.  D.,  who,  after  being  first  duly  sworn,  says  that  he  has  a 
just  defense  to  the  said  suit  (or,  is  justly  entitled  to  a  credit  or 
set-off  not  admitted  by  the  plaintiff),  and  upon  motion  of  the  said 
defendant  this  cause  is  continued  for  seven  days  from  this  date. 

§  146.  Affidavit  of  defendant  to  continue  case  seven  days  be- 
cause of  just  defense. 

State  of  West  Virginia,     ) 
County  of ) 

Before  the  undersigned  authority  this  day  personally  came  C.  D., 
who,  after  being  duly  sworn,  says  he  is  the  defendant  in  the  suit 
now  pending  before  G.  H.,  a  justice  of  said  county,  wherein  A.  B. 
is  plaintiff  and  C.  D.  is  defendant,  and  that  he  has  a  just  defense 
to  said  suit  (or  is  justly  entitled  to  a  credit  or  set-off  not  admitted 
by  said  plaintiff).         .        ^  CD. 

Taken,  sworn  to  and  subscribed  before  me  this day  of 

,  190—.  G.  H.,  J.  P. 

%  147.  Docket  entry  continuing  case  for  seven  days  on  affi- 
davit of  just  defense. — After  the  style  of  the  case,  reciting  is- 
suance of  summons  and  return  thereof,  continue  as  follows: 

^''Town  of  Davis  v.  Davis,  40  W.  ^"Mullinax    v.    Waybright,    S3   W. 

Va.  at  p.  468,  21  S.  E.  Rep.  906.  Va.  84,  10  S.  E.  Rep.  25. 
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This  day  C.  D.  filed  his  affidavit  as  required  by  law,  and  on  his 
motion  this  cause  is  continued  for  seven  days  from  this  date,  to  the 
hour  of o'clock  a.  m.  (or  p.  m.,  as  the  case  may  be;. 

%  148.    When  justice  may  of  his  own  motion  continue  cases. — 

"On  the  return  day  of  the  summons,  if  the  defendant  be  not  in 
custody,  the  justice  may  without  the  consent  of  either  party,  con- 
tinue the  cause  for  not  over  seven  days;  but  he  shall  not  exercise 
this  privilege  at  any  other  time,  unless  in  case  of  sickness  or  neces- 
sity. If  the  defendant  be  in  custody,  he  shall  be  discharged  there- 
from if  the  cause  be  continued  for  more  than  forty-eight  hours 
without  his  consent."  "•  ■         .       • 

§  149.  Docket  entry  where  justice  continues  cause  of  his  own 
motion. — (After  style  of  cause  and  necessary  preceding  docket 
entries.) 

It  appearing  to  the  satisfaction  of  the  justice  that  on  this  the 

day  of ,  190 — ,  being  the  day  to  which  the  summons 

commencing  this  suit  is  returnable,  that  the  plaintiflP  is  sick  and 
unable  to  be  present  at  this  time,  it  is  by  me,  the  undersigned  *  is- 
tice,  ordered  that  this  cause  be  and  the  same  is  hereby  continued 

for days,"^  to  be  then  called  for  trial  at  the  hour  of 

o'clock  A.  M.  (or  p.  M.,  as  the  case  may  be). 

§  150.  Continuance  to  enable  either  party  to  obtain  evidence 
or  the  attendance  of  an  absent  witness. — ^"When  a  defendant 
is  not  in  custody,  the  justice  on  the  return  day  or  any  subsequent 
time  appointed  for  the  hearing  may  continue  the  cause  on  appli- 
cation of  either  party,  without  the  consent  of  the  other,  on  the 
applicant  showing  by  his  oath,  or  otherwise,  that  he  cannot  safely 
proceed  to  trial  for  want  of  some  "material  paper,  evidence  or  wit- 
ness, and  that  he  has  used  reasonable  diligence  to  procure  the  same 
and  will  probably  be  able  to  do  so,  if  time  be  granted.  The  con- 
tinuance shall,  in  such  case,  be  for  a  reasonable  time,  to  enable  the 
applicant  to  obtain  the  paper,  evidence,  or  witness  referred  to."  "* 

To  bring  a  party  within  the  true  meaning  of  this  statute,  it 
seems  to  us,  that  he  ought  to  show  by  his  own  oath  or  affidavit,  in 

'•Code,  ch.  50,  sec.  59,   1906,  aec.  parties  must  not  be  for  a  longer  time 

J^OIO.  than  seven  days. 

'•A    continuance    by    the    justice  '*Oode,  ch.  60,  sec.  60,  1906,  sec 

himsdif   witiiout   the   consent  of   the  2011. 
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substance  what  is  required  for  a  continuance  of  a  case  in  the  cir- 
cuit court,  as  Lidicated  by  the  affidavit  in  section  one  hundred  and 
fifty-one."' 


§  151.    Affidavit  for  continuance  to  enable  party  to  obtain 
evidence. 


ss. 


State  of  West  Virginia, 
County  of 

Before  the  undersigned  authority  this  day  personally  came  C.  D., 
who,  after  being  duly  sworn,  says :  Thai:  he  is  the.  defendant  in  a 
certain  civil  action  now  pending  before  E.  F.,  a  justice  of  said 

county  of ,  in  which  A.  B.  is  plaintiff;  that  he  is  not  now 

ready  for  the  trial  of  said  action  because  of  the  absence  of  G.  H., 
a  witness  who  has  been  summoned  to  testify  in  his  behalf  in  said 
action  {or  because  of  some  paper  or  other  evidence,  describing  it 
as  the  case  may  be)  ;  that  said  witness  is  important  and  material  to 
his  defense  in  said  action;  that  he  cannot  prove  the  same  facts  by 
any  other  witness  now  in  attendance  before  said  justice;  that  he 
cannot  safely  proceed  to  the  trial  of  said  action  in  the  absence  of 
said  witness,  and  that  he  will  probably  be  able  to  procure  the  at- 
tendance of  said  witness,  if  a  reasonable  time  be  granted  to  him 
for  that  purpose.  C.  D. 

Taken,  sworn  to  and  subscribed  before  me  this  the  day 

of ,  190—.  E.  R,  J.  P 

§  152.  Docket  entry  granting  continuance  on  affidavit  of  ab- 
sent witness. — {After  style  of  cause,  etc.,  in  the  regular  course  of 
docket  entries).  This  day  C.  D.  filed  his  affidavit  for  a. continuance 
of  this  action  because  of  the  absence  of  G.  H.,  an  important  and 
material  witness  who  has  been  summoned  in  his  behalf,  and  it 
appearing  to  me  that  said  C.  D.  cannot  safely  proceed  to  the  trial 
of  said  action  in  the  absence  of  said  witness,  and  that  the  evidence 


-"Tompking  v.  Burgess,  2  W.  Va. 
187;  Wilson  v.  City  of  Wheeling,  19 
W.  Va.  323,  42  Am.  Rep.  780;  Dim- 
my  V.  Wheeling  ft  E.  G.  R.  Co.,  27 
W.  Va.  32,  55  Am.  Rep.  292. 

** Where  a  continuance  is  asked  to 
procure  the  evidence  of  a  witness  not 
resident  in  the  state,  the  affidavit 
flhoiild  state  not  only  the  bona  fide 


helief  that  such  evidence  can  be  pro- 
cured, but  the  grounds  of  such  belief, 
in  order  that  the  court  may  see  that 
the  belief  is  not  merely  a  hope,  but 
a  well  founded,  reasonable  expecta- 
tion, that  it  will  be  procured."  State 
V.  Harrion,  36  W.  Va.  729,  15  S.  E. 
Rep.  982. 
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of  said  witness  can  probably  be  secured  if  time  be  granted  for  that 
purpose,  it  is  therefore  ordered  that  this  action  be  and  the  same  is 

hereby  continued  until  the  day  of  ,  ISX) — ,  to  — 

o'clock,  a.  m.  (or  p.  m.),  at  the  cost  of  said  C.  D. 

§  153.  Continuance  exceeding  three  months  can  not  be  granted 
except  by  consent  of  parties. — "Unless  both  parties  consent,  no 
continuance  shall  be  granted  to  a  time  beyond  three  months  after 
the  return  of  the  summons  served."  ^*' 

§  1S4.  Who  must  pay  costs  of  continuance. — ^*' Every  con- 
tinuance on  the  application  of  a  party  shall  be  at  his  cost,  except 
as  provided  in  the  fifty-eighth  section  (Code,  ch.  50),  or  when  one 
party  has  subpoenaed  his  adversary  to  testify  as  a  witness  and  he 
fails  to  attend  or  refuses  to  testify.  If  the  cause  is  continued  on 
account  of  such  failure  or  refusal,  the  party  subpoenaed  shall  pay 
the  costs  occasioned  thereby  unless  good  cause  be  shown  for  such 
failure  or  refusal."  "* 

§  155.  Docket  entry  adjudging  costs  against  a  party  for  his 
failure  to  attend  as  a  witness. — ^After  the  usual  docket  entries 
proceed  as  follows; 

It  appearing  to  me  that  the  defendant  C.  D.  has  been  sum- 
moned as  a  witness  on  behalf  of  the  plaintiff  in  this  action  and 
has  failed  to  attend  as  such  witness,  on  motion  of  the  plaintiff 

this  cause  is  continued  until  the  day  of  ,  190 — ,. 

at  the  costs  of  said  C.  D. 

§  156.     Continuing  case  because  of  sickness  or  other  necessity. 

— As  a  rule,  sickness  or  other  inevitable  accident  is  good  ground 
for  a  continuance  in  any  court,  and,  of  course,  is  applicable  in 
justice's  courts.^^** 


"■Codp,  ch.  50.  sec.  ftl,  1006,  sec. 
2012. 

'■*Co(le,  cli.  50,  sec.  62,  19i)6,  aec. 
2013. 

'"Elliott  V.  Field,  21  Colo.  378, 
41  Pac.  Rep.  504;  Gonnell  v.  Sharp, 
32  Ga.  443;  Mathews  v.  Willoughby, 
85  Ga.  289,  11  S.  E.  Rep.  620. 

"An  action  of  slander  is  commenced 
on  the  21st  of  July,  in  a  circuit 
court;    but  the  judge   of  that  court 


being  related  to  one  of  the  parties, 
an  order  is  entered  of  the  27th  of 
September  by  consent  of  the  parties,. 
Bending  the  case  to  the  county  court. 
On  the  20th  of  November,  a  motion 
is  made  to  the  county  court  for  a 
continuance,  on  the  ground  that  the 
defendant  had  been  confined  to  his 
bod  by  sickness  for  some  time  pre- 
lious   and   was   still   so  confined,   so 
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Thus  we  have  seen  ^'"  a  justice  may  continue  a  cause  on  his 
own  motion  without  the  consent  of  either  party  in  case  of  sick- 
ness. If  it  be  on  account  of  his  own  sickness,  the  costs  of  such 
continuance  would  follow  the  suit,  but  if  on  the  applicaion  of 
either  of  the  parties,  it  would  be  at  the  costs  of  the  party  asking 
the  continuance.  So  sickness  of  a  member  of  a  party's  family 
may  be  sufficient  ground  for  a  continuance."^  So  absence  of 
leading  counsel  on  account  of  sickness  is  good  cause  for  a  con- 
tinuance."* So  sickness  of  a  material  witness  by  reason  of  which 
he  is  absent,  and  whose  attendance  can  probably  be  procured  at  a 
future  day,  is  proper  ground  for  a  continuance."*  The  death  of  a 
near  relative  of  a  party  may  render  a  continuance  proper,  if  shown 
by  affidavit,  for  the  law  ought  to  respect  natural  affection.*^ 


140 


§  157.  Continuance    by    agreement    of    parties. — The  parties 
may  agree  to  the  continuance  of  an  action,  upon  such  terms  and  ta 
such  time  as  they  may  mutually  determine. 

in  person  and  prepare  himself  for 
trial;  and  it  i*  admitted  by  plain- 
tiff's counsel  that  such  had  been  and 
still  is  the  situation  of  the  defendant. 


But  a  trial  being  nevertheless  urged, 
the  court  ia  divided  on  the  motion 
for  a  continuance,  and  the  same  bc- 
mg  overruled*  a  verdict  and  judg- 
ment rendered  against  the  defendant, 
//e/d,  the_  county  court  erred  in  so 
ruling  the  defendant  to  trial,  at  the 
term  next  after  the  cause  had  been 
transferred  to  that  court,  and  at 
which  it  was  docketed  in  that  court 
for  the  first  time."  Alexander  v. 
Hairston,  10  Leigh  486.  See  also 
Radford  v.  Fowlkes,  85  Va.  820,  8 
S.  E.  Rep.  817. 

«Anfe,  9  148. 

«Skiner  v.  Brvce,  75  N.  C.  287. 
But  '*the  discretion  of  the  court  in 
denying  a  continuance  will  not  be 
overruled,  the  motion  therefor  being 
baaed  on  the  ground  that  the  party 
was  providentially  absent  on  account 
of  the  sickness  of  his  wife;  and  the 
only  proof  of  the  providential  cause 
being  the  affidavit  of  a  physician, 
made  five  days  before,  in  which  the 
opinion  was  expressed  that  the  hus- 
band could  not  safely  leave  her  more 
than  five  or  six  hours  at  a  time  dur- 
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ing  the  next  week  without  danger  ta 
her:  and  it  appearing  by  a  counter 
showing  that  two  or  three  days  after 
the  afiidavit  was  made  the  husband 
had  gone  on  business  to  a  city  in  an 
adjoining  county,  and  that  his  home 
was  not  exceeding  ten  miles  from  the 
place  where  the  court  was  sitting. 
Matthews  v.  Bates,  93  Ga.  319,  20 
S.  E.  Rep.  320. 

»» Myers  v.  Trice,  86  Va.  840,  11 
S.  E.  Rep.  428;  Rossett  v.  Gardner,, 
3  W.  Va.  531.  The  same  rule  obtains 
where  counsel  is  absent  because  of 
quarantine  regulations.  Radford  v. 
Fowlkes,  85  Va.  820,  8  S.  E.  Rep. 
817.  "In  Hook  v.  Nanny,  4  H.  A  M^ 
157,  one  of  the  grounds  of  continu-. 
ance  was  that  defendant  stated  on 
oath  that  one  of  his  counsel,  on  whose 
assistance  he  materially  relied,  was, 
absent.  He  also  stated  as  a  ground 
for  continuance  absence  of  a  mate- 
rial witness  to  whom  summons  had 
been  sent,  but  clerk  failed  to  deliver 
letter.  Held^  continuance  should 
have  been  allowed.", 

»"  Phillips  V.  Com.,  90  Va.  401,  la 
R.  E.  Rep.  841 ;  Gevatkin  v.  Com., 
10   Leigh   687. 

'^  Watson's  McDonald's  Treatise 
(Ed.   1903),   117,   118. 
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§  158.    Form  of  agreement  continuing  ft  case. 


\     Civil  action  pendii 
>    E.  F.,  a  justice  of 
:.  J     West  Virginia. 


A.  B.,  Plaintiff,      \     Civil  action  pending  before 

vs.  j^    E.  F.,  a  justice  of county, 

C.  D.,  Defendant. 


It  is  hereby  mutually  agreed  between  the  said  A.  B.  and  C.  D, 

that  this  cause  be  and  the  same  is  hereby  continued  to  the 

day  of  ,  19 — ,  the  costs  of  such  continuance  to  abide  the 

final   result  of  said  cause  and  to  be  paid  by  the  party  against 
whom  judgment  on  the  merits  shall  be  rendered. 

Given  under  our  hands,  this day  of ,  19 — . 

A.  B. 
C.  D. 

§  158a.    Form  of  affidavit  or  oath  to  procure  attendance  of 
witness  residing  in  an  adjoining  coimty.  ^ 

State  of  West  Virginia,  . 
County  of . 


! 


Before  the  undersigned  authority  this  day  personally  came 
C.  D.,  who,  after  being  by  me  first  duly  sworn,  says  that  he  is 
the  defendant  (or  plaintiff,  as  the  case  may  be)  in  a  civil  action 
pending  before  E.  H.,  a  justice  of  the  peace  of  th^  district  of 

in   the   county  of  and   state   of   West   Virginia, 

wherein  A.  B.  is  the  plaintiff. 

Affiant  further  says  that  the  testimony  of  M.  N.  is  material 
to  him  in  the  trial  of  said  action,  and  that  the  said  M.  N.  resides 

in  the  adjoining  county  of  ,  and  this  affiant  desires  a  sub- 

poenSi  for  said  M.  N.  to  be  issued  and  that  the  trial  of  said 
action  be  continued  to  enable  this  affiant  to  have  him  summoned 
as  a  witness  in  behalf  of  this  affiant. 

C.  D. 

Taken,  sworn  to  and  subscribed  before  me,  this  the  

day  of  ,  19— .**°» 

§  159.  If  justice  fail  to  attend  on  day  of  trial  the  action,  for 
that  cause,  will  not  be  discontinued. — ^''No  action  shall  be  dis- 
continued on  account  of  the  absence  of  the  justice.  If  he  fail 
to  attend  on  the  return  day  of  the  summons,  or  at  the  time  to 

i*oo  See   post,   §  216,    for   the   law  authorizing  this  affidavit. 
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which  the  action  stands  continued,  any  other  justice  of  the  same 
county  may  attend  and  try  the  case,  or  continue  it  for  not  exceed- 
ing thirty  days ;  and  if  he  do  so  he  shall  make  and'  sign  an  entry 
thereof  on  the  docket  of  the  absent  justice.  If  not  tried  or  con- 
tinued by  another  justice  as  aforesaid,  it  shall  stand  adjourned  for 
one  week;  and  so  on,  from  week  to  week  until  disposed  of."  ^** 

§  159a.  What  does  not  operate  to  discontinue  an  action. — ^An 
action  in  a  justice's  court  is  not  discontinued  from  the  mere  fact 
that  no  orders  of  continuance  or  other  orders  are  made  in  the 
docket  in  such  action.^*^**  So,  "where  after  several  continuances 
by  agreement  of  the  parties,  there  being  no  appearance  by  either 
party  at  the  time  to  which  the  last  continuance  was  thus  made, 
the  justice  of  his  own  motion  continues  the  case  from  week  to 
week  for  an  aggregate  period  of  more  than  three  months  before 
final  judgment,  such  action,  if  neither  party  is  present  insisting 
on  his  rights  under  sections  59-63,  chapter  50,  Code,  amounts 
to  a  mere  irregularity,  not  to  a  discontinuance  of  the  case  or  an 
ouster  of  jurisdiction."**^^ 

§  160.  Docket  entry  made  where  justice  before  whom  suit 
has  been  brought  is  absent. — (After  style  of  cause  and  previous 
necessary  docket  entries  proceed  as   follows:) 

E.  F.,  the  justice  before  whom  this  action  was  brought  failingf 

to  attend  on  this  the  day  of  ,   19 — ,  the  time  to 

which  the  same  was   continued,   the   undersigned  J.  T.,  one  of 

the  justices  of county,  appeared  for  the  purpose  of  trying 

said  action,  and  entered  upon  the  trial  thereof. 

Thereupon  (here  continue  the  proper  entry  in  accordance 
with  the  facts  in  the  case,  and  upon  the  conclusion  of  the  neces- 
sary and  proper  entry,  the  docket  should  be  signed  by  the  said 
justice  trying  the  case). 


1*1  Code,  ch.  60,  sec.  64,  1906,  sec. 
2015. 

i4ia  Thomasflon  v.  Simmons,  57  W. 
Va.  576,  50  S.  E.  740.  In  the  case 
just  cited  the  following  is  the  sec- 
ond point  of  the  syllabus:  "A  judg- 
ment rendered  in  an  action  before  a 
justice  is,  on  a  writ  of  prohibition, 
held  void.     Then  a  second  judgment 


is  rendered.  A  period  of  eighteen 
months,  during  pendency  of  the  pro- 
hibition and  afterwards,  elapses  be- 
tween the  two  judgments  without  any 
order  in  the  action.  This  does  not 
work  a  discontinuance  of  the  action." 
141b  Pocahontas  Wholesale  Grocery 
Co.  V.  Gillespie,  63  W.  Va.  578,  60  S. 
E.  890. 
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after  the  time  fixed  for  triaL 

165.  Judgment  dismissing  plaintiff's  action  may,  for  good  cause  shown,  be 

set  aside. 

166.  What  is  good  cause  for  setting  aside  judgment  dismissing  plaintiff's 

action  because  of  his  failure  to  appear  within  proper  time 
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167.  The  justice  must  wait  one  hour  for  the  appearance  of  the  defendant. 

168.  Docket  entry  dismissing  plaintiff's  action  because  of  his  failure  to  appear 

within  the  time  required  by  law. 

169.  Notice  to  set  aside  judgment  dismissing  action  because  of  plaintiff's 

failure  to  appear. 

170.  Docket  entry  setting  aside  judgment  dismissing  action  because  of  pfaiin* 

tiff's  failure  to  appear  at  time  set  for  trial. 

171.  Plaintiff  must  prove  his  claim  although  defendant  does  not  appear  to 

the  action. 

172.  Docket  entry  where  defendant  does  not  appear  and  plaintiff  proves 

his  claim. 

173.  Course  to  be  pursued  when  only  part  of  defendants  served  with  process. 
.  173a.  Suggestions  as  to  proper  docket  entries  in  those  cases  where  the  de- 
fendant does  not  appear. 

1735.  Formal  docket  entry  where  defendant  does  not  appear,  suggested  as 

the  one  to  follow  in  such  case. 

174.  How  judgment  may  be  set  aside  when  defendant  does  not  appear. 

175.  Either  party  to  a  civil  action  has  a  right  to  trial  by  jury  if  demanded. 

176.  When  demand  for  jury  must  be  made. 

177.  When  party  demanding  jury  must  deposit  the  money  to  pay  the  fees 

thereof. 
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179.  Docket  entry  depositing  jury  fee  and  ordering  jury  to  be  summoned. 
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directing  jury  to  be  summoned. 

181.  Form  of  venire  facioM  directing  constable  to  summon  six  jurors  to  try 

case  before  a  justice. 

182.  Form  of  constable's  return  on  venire  foAsias  summoning  a  jury  to  serve 

before  a  justice. 
182a.  No  irregularity  in  any  writ  of  venire  facias,  the  service  thereof,  or  in 

•selecting  or  impanelling  jury  shall  affect  a  verdict. 

183.  Postponement  of  trial  when  jury  demanded,  and  fixing  day  to  whidi 

jury  must  be  siunmoned. 

184.  What  persons  liable  to  jury  service  before  a  justiceb 
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1 186^  WliAt  persoDfl  not  liaUe  to  Jury  sendee  before  a  jnstioe. 

186.  Hie  jury  must  not  be  related  to  either  of  the  partieiB  and  stand  in- 

different between  them. 

187.  Jurors  may  be  examined  as  to  their  competency  to  try  the  case  as 

jurors. 

188.  Calling  the  jurors  after  their  appearance  and  swearing  them  to  answer 
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104.  Docket  entry  fining  juror  for  failure  to  serve  after  appearing. 

195.  Notice  to  show  cause  why  a  person  should  not  be  fined  for  his  failure 

to  attend  when  summoned  as  a  juror. 

106.  Oath  to  be  administered  to  the  jury  for  the  trial  of  the  action. 

107.  After  jury  are  sworn  they  must  be  kept  together. 

107ck  Who  to  have  custody  of  jury  after  they  are  sworn  to  try  the  case. 

198.  Separation  of  jury,  and  effect  of  upon  verdict. 

100.  When  justice  may  issue  new  venire  faciaa, 

100a.  Justice  can  not  render  judgment  upon  the  evidence  before  jury  except 

by  consent  of  the  parties,  when  the  jury  fail  to  agree  upon 

a  verdict. 

200.  Docket  entry  discharging  jury  for. failure  to  agree  and  directing  new 

i>enire  faciaa, 

201.  Docket  entry  discharging  jury  for  failure  to  agree  and  dispensing  with 

jury  in  the  future  of  the  action. 

202.  Docket  entry  discharging  jury  for  failure  to  agree,  and  parties  agree 

that  justice  may  render  judgment  on  the  evidence  already 
heard  before  him. 
208.  How  the  jury  shall  deliver  their  verdict. 

204.  Form  of  verdict  when  action  is  upon  an  account  or  any  other  claim 

or  demand  except  on  a  note  or  contract  for  a  sum  certain. 

205.  Form  of  verdict  when  the  action  is  upon  a  note  or  other  contract  for  a 

sum  certain. 
205a.  Form  of  verdict  when  the  jury  find  for  the  defendant. 
2056.  When  judgment  may  be  rendered  against  the  plaintiff  in  favor  of 

defendant  on  his  off-sets. 
2050.  Form  of  verdict  for  defendant  when  his  off-sets  exceed  the  demand  of 

the  plaintiff. 

206.  Compensation  of  jurors. 

§  161.  When  case  must  be  tried. — ^''If  the  cause  be  not  con- 
tinued, the  trial  shall  take  place  on  the  return  day  of  the  sum- 
mons, if  the  same  has  been  served,  or  at  the  time  set  for  the 
trial  when  the  last  previous  continuance  was  made."* 

§  162.  Parties  must  appear  within  one  hour  after  time  set 
for  trial. — ^When  the  time  set  for  trial  has  arrived  the  case  must 
be  tried  as  provided  in  the  next  preceding  section.     "The  par- 

iGode,  ch.  50,  sec  63,  1006,  sec.  2014. 
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ties  are  entitled  to  one  hour  in  which  to  appear,  after  the*  time 
for  appearance  mentioned  in  the  summons  or  order  of  con- 
tinuance. Neither  shall  be  bound  to  wait  for  the  other  longer 
than  that  time;  and  at  the  end  of  the  hour,  or  sooner,  if  both 
parties  be  in  attendance,  the  justice  shall  proceed  in  the  cause, 
unless  at  the  time  engaged  in  the  trial  of  another  action."  * 

§  163.  When  plaintiff's  action  will  be  dismissed. — It  is  pro- 
vided by  statute  that  the  plaintiff's  action  shall  be  dismissed, 
but  without  prejudice  to  a  new  action  for  the  same  cause,  in 
the  following  cases: 

''First,  If  the  plaintiff  fail  to  appear  and  prosecute  his  action 
within  one  hour  after  the  time  for  .appearance  mentioned  in  the 
summons,  or  last  order  of  continuance. 

''Second.  If  he  fail  to  make  or  file  his  complaint  at  or  before 
the  time  the  summons  is  returnable. 

"Third,  If  he  fail  or  refuse  to  testify  when  properly  required 
to  do  so. 

"Fourth.  If  he  fail  to  give  security  for  cost  when  properly 
required  to  do  so. 

"Fifth.  If  the  summons  be  defective  or  erroneous  and  can  not 
be  properly  amended. 

"Sixth.  If  the  plaintiff  himself  dismiss  the  action.  But  in  the 
first,  second  and  third  class  of  cases,  the  plaintiff  may  show 
cause,  if  he  can,  why  his  action  ought  not  to  be  dismissed.  The 
action  shall  also  be  dismissed  at  plaintiff's  cost,  whenever  it 
appears  that  it  has  been  brought  in  the  wrong  county,  or  that 
for  any  other  reason  the  justice  has  not  jurisdiction  thereof."  ^ 

§  164.  Justice  loses  jurisdiction  when  plaintiff  fails  to  appear 
wkhin  one  hour  after  the  time  fixed  for  trial. — The  statute 
which  requires  the  justice  to  proceed  in  a  cause  within  one  hour 
after  the  time  for  the  appearance  mentioned  in  the  summons  or 
order  of  continuance  is  mandatory;  and,  ordinarily,  if  he  fails  to 
proceed  within  or  at  the  end  of  the  hour  so  mentioned,  he  loses 

2  Code,  ch.   60,  sec.  65,   1906,  sec.  heimer  &  Co.  v.  Sohn,  68  W.  Va.  687, 

2014.  70  S.  E.  679. 

•  Code,  ch.  60,   sec.  66,  1906,  sec.  "A     justice     is     without     juris- 

2017.  diction  in  an  action  brought  by  him 

'If     a  .  justice     at     a    trial    an-  against  a  defendant  who   is  a  resi- 

nounces   a  judgment  favorable  to  a  dent   of   this  state,  but   not  of  the 

party,   and,    after   the   lapse   of   ten  county     in     which     the     action     is 

days  allowed  for  appeal,  enters  as  of  brought,  the  cause  of  action  having 

the  date  of  the  trial,  a  wholly  differ-  arisen  in  the  county  of  defendant's 

ent  judgment,  one  against  the  party,  residence.''    Roberts  v.  Hickory  Gamp 

a  case  is  made  warranting  the  cir-  Coal  and  Coke  Co.,  58  W.  Va.  276»  52 

eaii    court    in    granting    an    appeal  S.  E.  182. 
within  ninety   days."   Krohn,   Fech- 
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jurisdiction  of  the  action.*  This  doctrine  rests  upon  the  princi- 
ple that  the  failure  of  the  plaintiff  to  appear  within  the  time 
prescribed  by  law  operates  a  discontinuance  of  the  cause,  so 
that,  therefore  the  justice  can  no  longer  take  cognizance  of 
the  action. 

If,  however,  at  the  hour  fixed  for  trial,  the  parties  in  attend- 
ance at  the  office  of  the  justice  who  is  to  try  the  case,  and  the 
justice  shall  then  be  engaged  in  the  trial  of  another  action,  he 
is  not  required  to  proceed  until  he  shall  have  concluded  the 
trial  of  such  other  action.  And  if  a  motion  be  made  by  the 
defendant  to  dismiss  the  action  because  the  trial  has  not  been 
commenced  within  or  at  the  end  of  the  hour  fixed  for  the  trial, 
the  plaintiff  has  the  right  to  contest  the  motion  of  the  defen- 
dant, to  dismiss,  after  the  hour  is  up,  at  any  time  before  the 
order  of  dismission  is  made.* 

%  165.  Judgment  dismissing  plaintiff's  action  may,  for  good 
cause  shown,  be  set  aside. — "The  judgment  against  the  plaintiff 
for  failure  to  appear,  may  be  set  aside  by  the  justice  for  good 
cause  shown,  within  fourteen  days  after  it  is  rendered,  on 
such  conditions  as  he  may  see  fit  to  impose;  but  the  defendant 
must  have  reasonable  notice  of  motion  to  set  aside  such  judg- 
ment, and  an  opportunity  to  be  heard  in  opposition  thereto."" 

§  166.  What  is  good  cause  for  setting  aside  judgment  dis* 
missing  plaintiff's  action  because  of  his  failure  to  appear  within 
proper  time  for  its  trial. — ^The  dismissal  of  an  action  because 
of  plaintiff's  failure  to  appear  within  the  time  required  for  its 
proper  trial,  is  in  effect  a  non-suit,  and  the  same  considerations 
should  control  the  justice  in  setting  aside  such  dismissal  as 
would  govern  a  court  of  record  in  re-instating  a  cause  upon  the 

*  Lynsky  v.   Pendegrast,  2  E.   D*  time  for  appearaaoe  mentioned  in  the 

Smith,  43;  Sprague  v.  Shed,  9  Johni.  summons  or   last  order  of  continu- 

139;  Green  v.  Angel,  13  Johns.  469;  ance,  the  justice  has  no  jurisdiction 

Flint  V.  Gault,  15  Hun  (N.  Y.)  213;  thereafter  in  the  case  to  do  anything 

Downer  v.  Hollister,   14  N.  H.   129,  but  dismiss  it,  if  such  dismission  is 

40  Am.  Dec.  175,  and  notes  177,  178.  asked  for  by  the  defendant.     This  is 

In   White  v.   Christy,   47   W.   Va.  true  where  the  plaintiff  is  in  default, 

16,  34  S.  E.  Rep.,  at  p.  758,  in  the  and  is  not  present  looking  after  his 

course  of  its  opinion  the  court  says:  interests  in  the  case,  either  by  him- 

"It  is  contended  by  appellee  that  un-  self  or  his  agent  or  attorney." 

der  section  66,  ch.  50,  Code,  if  plain-  ■  White  v.  Christy,  supra. 

tiff  failed  to  appear,   and  prosecute  'Code,  ch.   50,   sec.   67,    1906,   sec. 

his  action,  within  one  hour  after  the  2018. 
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docket  after  a  non-suit.  In  the  exercise  of  his  discretion;  the 
promotion  of  justice  should  be  the  end  sought  by  the  justice  in 
setting  aside  a  judgment  dismissing  the  plaintiff*s  action 
because  of  his  faihire  to  appear/  Accordingly  he  should  set 
aside  the  judgment  of  dismissal  and  re-instate  the  cause  upon 
his  docket  if  the  plaintiff's  failure  to  appear  was  caused  by  the 
fraud  of  the  defendant,^  or  a  refusal  of  plaintiff's  witnesses  or 
witness  to  attend,®  or  when  plaintiff  relying  upon  an  attorney 
to  look  after  his  case  not  considering  his  own  presence  neces- 
sary and  the  attorney  did  not  attend/''  or  where  the  plaintiff's 
failure  to  appear  was  due  to  sickness  or  other  unavoidable 
accident. 

§  167.  The  justice  must  wait  one  hour  for  the  appearance  of 
the  defendant. — If  the  plaintiff  appear  at  the  hour  set  for  trial, 
he  cannot  then  try  his  case  in  the  absence  of  the  defendant,  as 
the  latter  has  one  hour  after  the  hour  set  for  trial  in  which  to 
make  his  appearance. 

The  plaintiff  must,  therefore,  wait  one  hour,  if  the  defendant 
does  not  appear,  after  the  hour  fixed  for  trial,  before  he  can 
prove  his  claim  and  take  judgment  against  the  defendant  in 
the  action. 

§  168.  Docket  entry  dismissing  plaintiff's  action  because  of 
his  failure  to  appear  within  the  time  required  by  law. — The 

plaintiff  not  appearing  at  —  o'clock  —  M.,  the  hour  set  for  the 
trial  of  this  action,  and  having  waited  until  —  o'clock  — M.  for 
the  appearance  of  said  plaintiff  and  he  still  failing  to  appear,  it 
is  ordered  that  the  said  action  be  and  the  same  is  hereby  dis- 
missed at  the  costs  of  the  plaintiff.  E.  F.,  J,  P. 

§  169.  Notice  to  set  aside  judgment  dismissing  action  because 
of  plaintiff's  failure  to  appear. 

A.  B.,  Plaintiff.        \      ^.  .,     ^.      ,     , 

/       Livu  action  lately  pending 

C.  D..  Defendant.    )      ^^""'^  ^-  ^^  ^  J"^*^"' 

The  said  C.  D.  is  hereby  respectfully  notified  that  the  under- 
signed will,  on  the  —  day  of ,  190 — ,  at  —  o'clock  A.  M. 

»  Collier  v.  Swinney,  13  Mo.  477.  v.  Abbott,  18  Neb.  503,  26  N.  W.  361. 

•Doss  V.  Tyack,  55  U.  S.  297,   14  •  Sheppard  v.  Salter,  Mart.  (N.  C.) 

Law.  Ed.  428;   Smith  v.  Snowden,  96  40. 

Ky.  32,  27   S.  W.  Rep.  855;   Abbott  « Williams  v.   King,    1    Tenn.    185. 
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{or  p.  M.  as  the  case  may  be)  move  said  justice  to  set  aside  a 

judgment  rendered  against  said  A.  B.  on  the  —  day  of , 

190 — ,  because  of  his  failure  to  appear  at  the  time  set  for  the 
trial  of  said  action,  and  to  fix  a  time  for  the  trial  thereof. 

A.  B.,  Plaintiff. 

§  170.  Docket  entry  setting  aside  judgment  dismissing  action 
because  of  plaintifiP's  failure  to  appear  at  time  set  for  trial. 

Office  of  E.  F.,  Justice. 

On  this,  the  —  day  of  ,  190 — ,  the  plaintiff  moved  to 

set  aside  the  judgment  dismissing  this  action  because  of  his 
failure  to  appear  at  the  time  set  for  the  trial  thereof.  Motion 
set  for  hearing  on  the  —  day  of ,  190 — ,  at  —  o'clock  — M. 

On  this  —  day  of ,  190 — ,  notice  of  motion  duly  served, 

parties  plaintiff  and  defendant  present.  Good  cause  being 
shown  by  plaintiff,  the  judgment  rendered  in  this  cause  on  the 

—  day  of ,  190 — ,  is  hereby  set  aside,  upon  the  condition 

that  plaintiff  shall  pay  costs  to  this  date,  (or  the  costs  of  this 
motion  as  the  case  may  be),  and  the  costs  now  having  been 
paid  to  me,  said  justice,  the  trial  of  this  action  is  set  for  the 

—  day  of ,  190—,  at  —  o'clock  — M. 

§  171.  Plaintiff  must  prove  his  claim  although  defendant  does 
not  appear  to  the  action. — "When  the  defendant  does  not  appear 
the  plaintiff  cannot  recover  without  proving  his  case.  The  jus- 
tice, if  the  process  has  been  served  on  the  defendant,  shall  in 
such  case,  proceed  to  hear  the  allegations  and  evidence  of 
plaintiff  and  render  judgment  as  the  right  shall  appear."^^ 

§  172.  Docket  entry  where  defendant  does  not  appear  and 
plaintiff  proves  his  claim. 

A.  B.,  Plaintiff,        )       ^.  .,      ^.      r     ^u  r 

f       Civil  action  for  the  recovery  of 

^   T^     T^  r     J  \       money  due  on  contract. 

C.  D.,  Defendant.    ; 

(After  the  usual  docket  entries,  proceed  as  follows:)  And 
thereupon  came  the  plaintiff  at  the  hour  set  for  trial  and  hav- 
ing waited  for  one  hour  for  the  defendant  and  the  defendant  not 
appearing  to  make  defense  to  the  said  action,  I  proceeded  to 
hear  the  allegations  and  evidence  of  the  plaintiff,  and  having 
11  Code,  eh.  50,  sec.  68,  1906,  sec.   2019.     See   post,    §239. 
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heard  and  considered  the  same,  I  am  of  opinion,  and  therefore 
decide,  that  there  is  due  and  owing  from  the  defendant  to  the 

plaintiff,  upon  the  claim  sued  on  in  this  action,  the  sum  of  $ , 

including  interest  thereon  to  date  (if  claim  bears  interest,  and 
if  the  claim  does  not  bear  interest  omit  the  phrase  ''including 
interest  to  date").  It  is  therefore  considered  by  me  that  the 
plaintiff  A.  B.  do  recover  of  and  from  the  defendant  C.  D.  the 

said  sum  of  $ with   interest  thereon  until  paid,   and  his 

costs  about  the  prosecution  of  his  action  in  this  behalf  expended. 

E.  R,  J.  P. 

§  173.  Course  to  be  pursued  when  only  part  of  defendants 
served  vnth  process.— "When  the  summons  is  issued  $igainst 
two  or  more  defendants,  but  not  served  on  all  of  them,  and 
those  not  served  do  not  appear  to  answer  to  the  action,  the 
plaintiff  may  proceed  to  judgment  as  to  the  defendants  on 
whom  the  summons  wag  served,  or  who  appear  as  aforesaid, 
and  either  dismiss  his  action  as  to  the  others,  or  have  a  second 
or  third  summons  against  them,  and  from  time  to  time,  as 
the  process  is  served,  proceed  to  judgment  against  them."  *^ 

§  173a.  Suggestions  as  to  proper  docket  entries  in  those  cases 
where  the  defendant  does  not  appear. — The  docket  should  show 
the  issuance  of  the  summons,  the  time  of  its  service,  and  contain 
a  brief  statement  or  note  of  the  return  indorsed  on  the  summons. 
While  the  statute  provides  that  no  trial  shall  be  had  or  judgment 
rendered  in  less  than  five  days  after  the  summons  has  been 
served  on  the  defendant,  still  if  the  docket  does  not  show  the 
lapse  of  five  days  after  the  service  thereof  and  the  rendition 
of  the  judgment  this  does  not  render  such  judgment  void  taken 
in  a  case  in  which  the  defendant  has  not  appeared,  as  in  the 
absence  of  any  showing  to  the  contrary,  it  will  be  presumed 
that  no  trial  was  had  or  judgment  rendered  until  the  lapse  of 
five  days  after  the  service  of  the  summons  upon  the  defendant. 

In  cases  where  the  defendant  does  not  appear  it  is  suggested 
that  the  docket  contain  an  entry  showing  specifically  the  lapse 
of  the  necessary  five  days  after  the  service  of  the  summons 
before  trial  and  judgment.*** 

12  Code,  ch.  50,  sec.  69,  1906,  sec.  *  v.  Stilwagon,  70  W.  Va.,  670,  74  S.  E. 

2020.  732;   Stat«  v.  Trust  Co.,  72  W.  Va., 

12a  See  Bumgarner  v.  Bank,  70  W.  181,  185,  et  seq.,  77  S.  E.  902. 
Va.,  787,  790,  74  S.  E.  996;  Rousey 
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§  173b.  Formal  docket  entry  where  defendant  does  not  appear, 
suggested  as  the  one  to  follow  in  such  case. 

A.  B.,  Plaintiff, 

vs.  V  Civil  action. 

C.  D.,  Defendant. 

On  this  the day  of  ,  19 — ,  A.  B.,  the  plaintiff  in 

this  action,  filed  with  me  an  open  account  for  work  and  labor 
(or  if  not  for  work  and  labor,  state  what  the  account  is  for) 

against  C.  D.,  the  defendant,  amounting  to  $ (or  whatever 

the  sum  may  be).     Thereupon  a  summons  was  this  day  issued 
by  me  dated  as  of  this  day,  directed  to  J.  K.,  a  constable  of  my 

county,  returnable  on  the day  of ,  19 — ,  at 

o'clock,  A.  M.,  and  placed  in  his  hands  to  be  served. 

On  this  the  day  of  ,   19 — ,  said  summons  was 

returned  as  personally  served  on  the  said  C.  D.  by  said  constable 
on  the  day  of  . ,   19 — . 

And  now  having  waited  one  hour  for  said  defendant  and  he 
not  appearing  to  said  action,  I  proceeded  to  hear  the  plaintiff's 
evidence,  and  having  heard  the  same  I  find  there  is  due  and 
unpaid  from  the  defendant  to  the  plaintiff  the  sum  of  $ . 

It  is  therefore  considered  by  me  that  said  plaintiff  do  recover 

of  and  from  the  said  defendant  the  sum  of  $ with  legal 

interest  thereon,  from  the day  of ,  19 — ,  until  paid, 

and  his  costs  in  and  about  the  prosecution  of  this  action  by  him 
incurred. 

E.  H.,  Justice. 

Costs. — Here  note  the  items  of  costs. 

§  174.  How  judgment  may  be  set  aside  when  defendant  does 
not  appear. — ^"When  the  defendant  does  not  appear,  and  judg- 
ment is  rendered  against  .him  in  his  absence,  the  justice  may 
set  aside  the  judgment  within  fourteen  days  thereafter,  on  motion 
of  defendant  and  payment  of  costs.  But  of  such  motion,  reason- 
able notice  must  be  given  to  the  plaintiff,  his  agent  or  attorney; 
and  the  judgment  shall  not  be  set  aside,  unless  the  defendant 
makes  oath  that  he  has  a  lawful  defense  to  the  action,  or  is 
entitled  to  some  credit,  set-off,  or  counterclaim,  which  has  not 
been  allowed  him,  and   shows  by  his  own  oath,  or  otherwise, 
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reasonable  cause  why  he  did  not  appear.  When  the  judgment 
is  so  set  aside,  the  justice  shall  set  a  day  for  the  trial  of  which 
the  plaintiff,  his  agent,  or  attorney,  if  not  present,  must  have 
at  least  three  days'  notice.  If  judgment  be  entered  a  second 
time  against  the  defendant,  it  shall  not  be  set  aside."  *• 

§  175.  Either  party  to  a  civil  action  has  a  right  to  trial  by  jury 
if  demanded. — ^At  the  time  appointed  for  the  hearing,  unless  a 
jury  be  demanded  by  one  of  the  parties,  the  justice  shall  hear 
the  proofs  and  give  judgment  as  the  law  and  evidence  shall 
require." 

If  the  value  in  controversy,  however,  or  the  damages  claimed, 
exceed  twenty  dollars,  or  the  possession  of  real  estate  is  in  con- 
troversy, either  of  the  parties  may  demand  a  trial  by  a  jury  of 
six  as  a  matter  of  right  ;^'*  but  the  number  of  the  jury  is  limited 
to  six.  The  justice  has  no  power  or  authority  to  empanel  a 
jury  of  twelve  in  civil  actions. 

§  176.  When  demand  for  jury  must  be  made. — ^To  entitle 
the  party  to  a  jury,  the  demand  therefor  must  be  made  before 
the  justice  has  commenced  an  investigation  of  the  merits  of 
the  case,  by  the  examination  of  any  witness  or  the  hearing  of 
other  evidence.** 

§  177.  When  party  demanding  jury  must  deposit  the  money 
to  pay  the  fees  thereof. — ^"The  party  demanding  the  jury  must 
deposit  with  the  justice  six  dollars  to  pay  the  fees  of  such  jury; 
Provided,  that  the  party  demanding  such  jury  may  file  his  affidavit 
that  he  is  unable  pecuniarily  to  make  "such  deposit,  and  the  justice, 
if  satisfied  of  the  truth  of  the  affidavit,  shall  issue  the  venire  facias. 
for  the  jury  without  such  deposit  being  made."  *' 

Our  constitution  provides  that  "in  suits  at  common  law,  where 
the  value  of  the  property  exceeds   twenty  dollars  exclusive  of 


IS  Code,  ch.  50,  sec  70,  1906,  sec  tion  Co.  y.  Hoff,  174  U.  S.  1,  43  Law 

2021..  Ed.  873. 

14  Code,  ch.  50,  sec.  71,  1906,  sec  i^Code,  elL  60,  seo.  73,  1906,  sec. 

2022.  2024. 

10  The  People  ex  rel.  Metropolitan  i^Oode,  ch.  50,  sea  74,  1906,  sec. 

Board  of  Health  v.  Lane,  55  Barb.  2025. 
(N.  Y.)   168.    See  also  Capital  Trac- 
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interest  and  costs,  the  right  of  trial  by  jury,  if  required  by 
either  party,  shall  be  preserved;  and  in  suits  before  a  justice  the 
jury  may  consist  of  six  persons." 

It  is  held  quite  generally  by  the  courts  under  constitutional 
provisions  of.  similar  character  to  the  one  contained  in  our  own 
constitution,  that  a  statute  requiring  the  party  demanding  a  jury 
to  pay  the  jury  fee,  and  tax  the  same  in  his  costs,  if  he  prevail, 
is  constitutional.*' 

It  will  be  observed  that  under  the  West  Virginia  statute  the 
fee  is  only  required  in  those  cases  where  the  party  demanding 
it  is  able  to  deposit  it.  If  it  is  made  to  appear  that  he  is  unable 
to  do  so,  the  jury  is  then  given  him  as  a  matter  of  right. 

§  177a.  Statute  providing  for  venire  facias  for  summoning  a 
jury — ^The  execution  and  return  thereof. — "When  a  party  de- 
manding a  jury  shall  have  made  the  deposit  required  by  the 
seventy-fourth  section  of  this  chapter,  -or  such  deposit  has  been 
dispensed  with,  as  provided  in  said  section  the  justice  shall  issue 
a  venire  facias,  directed  to  any  constable  of  the  district,  or  in 
the  county,  commanding  him  to  summon  six  qualified  jurors  to 
appear  at  the  time  and  place  stated  therein,  to  serve  as  a  jury  in 
the  trial  of  the  action  between  the  plaintiff  and  defendant.  And 
it  shall  be  the  duty  of  the  constable,  or  person  who  may  be 
deputed  to  serve  the  same,  to  execute  the  said  process,  and  to 
return  the  same,  with  the  names  of  the  jurors  summoned  in 
obedience  thereto,  on  the  return  day  named  therein."*** 

§  178.  Affidavit  of  party's  inability  to  make  deposit  of  money 
to  pay  jury  fees. 


State  of  West  Virg 
County  of 


irginia.  )  ^ 


Before   the   undersigned    authority   this   day   personally   came 
A.  B.,  who  after  being  by  me  first  duly  sworn,  says:    That  he 


10  Randall  v.  Kehlor,  60  Me.  37,  11  in  a  suit  to  recover  money  only,  was 

Am.  Rep.  169;  Oonneaut  v.  Geis,  73  entitled  as  a  matter  of  right  to  have 

Cal.  176,  2  Am.  St.  Rep.  785.  a  jury  trial  without  first  making  a 

But  jn    Scott   ▼.   Young,   —   Mo.  deposit  to  cover  the  expense  of  the 

App.  ,  87  S.  W.  544,  it  is  held  jury. 

that  a  defendant  in  a  justice's  court         >»<>  Code,  1913,  ch.  50,  sec  82. 
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is  the  plaintiff  in  a  certain  civil  action  now  pending  before 
E.  F.,  a  justice  of  the  peace  within  and  for  the  said  county,  in 
which  C.  D.  is  the  defendant;  that  he  has  demanded  a  jury 
to  try  the  said  cause,  but  that  he  is  unable  pecuniarily  to  make 
a  deposit  of  six  dollars  to  pay  the  fees  of  such  jury. 

A.  B.,  Plaintiff. 

Taken,  sworn  to  and  subscribed  before  me  this  day  of 

,  19-. 

E.  F.,  J.  P. 

§  179.  Docket  entry  depositing  jury  fee  and  ordering  jury  to 
be  sumTnoned.-^(After  the  style  of  the  cause  and  other  neces- 
sary  preceding   docket  entries,   proceed  as  follows:)      On   this, 

the day  of ,  19 — ,  at o'clock  a.  m.  {or  p.  m. 

as  the  case  may  be),  came  the  parties  and  thereupon  the  defend- 
ant C.  D.  demanded  a  jury  for  the  trial  of  this  action  and 
deposited  with  me  the  sum  of  six  dollars  to  pay  the  fees  of  such 
jury.  It  is  therefore  ordered  that  a  venire  facias  *  be  and  the 
same  is  hereby  issued,  directed  to  any  constable  of  the  district 

of  ,  commanding  him,  the  said  constable,  to  summon  six 

qualified  jurors  to  appear  before  me  at  my  office  on  the  

day  of ,  19 — ,  at o'clock  p.  m.  {or  a.  m.  as  the  case 

may  be)   to  serve  as  a  jury  in  the  trial  of  a  civil  action  now  . 
pending  before  me,  wherein  A.  B.  is  the  plaintiff  and  C.  D.  is  the 
defendant.^® 

§  180.  Docket  entry  filing  party's  affidavit  of  inability  to  de- 
posit jury  fee  and  directing  jury  to  be  summoned. — {After  the 
style  of  the  cause  and  the  usual  docket  entries,  proceed  as  follows:)  ' 

On   this  day   of   ,    19 — ,   at   the   hour   of   

o'clock  A.  M.  {or  p.  M.  as  the  case  may  be),  came  the  parties 
to  this  suit  in  person  {or  by  their^  counsel  or  agents  as  the  case 
may  be)  and  thereupon  A.  B.  filed  his  affidavit  showing  that 
he  is  unable  pecuniarily  to  make  the  deposit  of  six  dollars  required 
by  law  to  pay  the  fees  of  the  jury,  and  having  filed  such  affidavit 
demanded  a  jury  without  th^  said  deposit  being  made;  and  being 
satisfied  of  the  truth  of  the  said  affidavit,  it  is  therefore  ordered 
that  a  venire  facias  be  and  the  same  is  hereby  issued,  directed 
to  any  constable  in  the  county  of  {or  district  cts  the  case 

i>Ood^  ch.  50,  sec.  82,  1006,  sec  2033. 
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may   be)    commanding  him   to   summon   six   qualified   jurors   to 

appear  before  me  at  my  office  in  the  district  of  on  the 

day  of ,  19 — ,  at  the  hour  of o'clock  p.  m. 

(or  A.  M.  as  the  case  may  be),  to  serve  as  a  jury  in  the  trial 
of  a  certain  civil  action  now  pending  before  me  wherein  said 
A.  B.  is  plaintiff  and  C.  D.  is  defendant. 

§  18^1.  Form  pf  venire  facias  directing  constable  to  summon 
six  jurors  to  try  case  before  a  justice. 

The  State  of  West  Virginia,   ) 
Cotmty  of  .  \ 

To  any  constable  of district  in  said  county: 

You  are  hereby  commanded  in  the  name  of  the  state  of  West 
Virginia  to  summon  six  qualified  jurors  of  said  district  to  appear 
before  me,  a  justice  of  the  peace  thereof,  at  my  office  therein, 

on   the  day  of  ,    19 — ,   at  o'clock   a.    m. 

{or  F.  u,  as  the  case  may  be)  on  that  day  to  serve  as  jurors  in 
a  cause  pending  before  me,  in  which  A.  B.  is  plaintiff  and  C.  D. 
is  defendant,  then  and  there  to  be  tried.  And  this  the  said  jurors 
shall  in  nowise  omit.  But  have  you  then  and  there  this  writ 
with  your  doings  thereunder. 

Given  under  my  hand  this day  of ,  19 — . 

E.  F.,  J.  P. 

§  182.  Form  of  constable's  return  on  venire  facias  siunmoning 
a  jury  to  serve  before  a  justice. — By  virtue  of  the  within  writ 

of  venire  facias  I  summoned,  on  the day  of  ,  19 — , 

six  qualified  jurors  of  the  district  of to  serve  as  such,  whose 

names  are  as  follows:  (here  insert  the  names  of  the  jurors), 

J.  L.,  Constable.2^ 

§  182a.  No  irregularity  in  any  writ  of  venire  facias,  the  service 
thereof,  or  in  selecting  or  impanelling  a  jury  shall  affect  a  ver- 
dict.— "No  irregularity  in  any  writ  of  venire  facias,  or  the  service 
thereof,  or  in  selecting,  or  impanelling  the  jurors,  shall  be  sufficient 
to  set  aside  a  verdict,  unless  it  appear  that  the  party  making 
the  objection  was  injured  thereby,  or  such  objection  was  made 
before  the  jury  was  swofn."^^* 

20  Code,  ch.  50,  sec  82,  1006,  sec         20a  Qode^  1913,  ch.  50,  sec  81. 
2033. 
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§  183.  Postponement  of  trial  when  jury  demanded,  and  fixing 
day  to  which  jury  must  be  summoned. — "When  a  jury  is  to 
be  called,  the  trial  shall  be  postponed  until  the  time  fixed  for 
the  return  of  the  jury,  which,  if  neither  party  show  good  cause  ' 
for  a  later  day,  shall  be  on  the  same  day,  or  within  the  next 
two  days."^* 

§  184.    What  persons  liable  to  jury  service  before  a  justice. — 

All  male  persons  of  sound  judgment,  who  are  twenty-one,  and 
not  over  sixty  years  of  age,  and  who  are  otherwise  qualified  to 
serve,  shall  be  liable  to  serve  as  jurors,  except  as  provided  in 
the  section  next  following." 

§  185.  What  persons  not  liable  to  jury  service  before  a  jus- 
tice.— "The  following  persons  shall  be  exempt  from  serving  as 
jurors:  The  governor,  members  of  both  branches  of  the  legis- 
lature and  their  respective  officers  during  the  session,  and  for 
ten  days  before  and  after  the  same;  the  secretary  of  state, 
treasurer,  auditor,  attorney-general,  state  superintendent  of 
free  schools,  and  the  clerks  in  their  respective  offices;  judges 
and  officers  of  the  several  courts  of  this  State  or  the  United 
States;  sheriffs,  deputy  sheriffs;  marshals  and  deputy  marshals; 
sergeants  of  towns;  superintendents  of  the  penitentiary,  hos- 
pital for  the  insane,  institution  for  the  deaf,  dumb  and  blind, 
and  of  public  hospitals  and  their  servants  and  assistants;  minis- 
ters of  the  gospel  having  charge  of  any  congregation  or  circuit; 
school  teachers  having  charge  of  a  school ;  millers  and  ferrymen 
whose  attendance  is  necessary  at  any  grist  mill  or  ferry;  keepers 
of  toll-gates  on  any  public  road;  members  of  volunteer  com- 
panies, as  provided  in  the  eighteenth  section  of  chapter  twenty- 
three  ;  the  officers  (not  including  directors)  of  the  several  banks 
and  branches,  and  of  national  banking  associations;  practicing 
physicians  and  attorneys;  telegraph  operators  employed  at  the 
time  in  any  office  in  this  State,  and  postmasters  and  their  clerks, 
and  persons  engaged  in  the  care  and  transportation  of  the  mail, 
or  other  service  of  the  United  States.  But  a  person  exempt 
shall  not,  for  that  cause,  be  deemed  incompetent,  if  he  do  not 
object  to  serve  as  a  juror."" 

"Code,  ch.  50,  sec.  75,  1906,  see.  "Code,  ch.  50,  aec.  77,   1906,  sec. 

2026.  2028. 

"■Code,  ch.  50,  sec.  76,   1906,  sec. 
2027. 
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§  186.  The  jury  must  not  be  related  to  either  of  the  parties 
and  stand  indifferent  between  them. — "The  jurors  must  be  per^ 
sons  who  stand  impartial  between  the  plaintiflF  and  the  defend- 
ant and  are  not  related  to  either  party  or  interested  in  the 
action."" 

§  187.  Jurors  may  be  examined  as  to  their  competency  to  try 
the  case  as  jurors. — To  ascertain  whether  or  not  any  juror  or 
jurors  are  disqualified  to  serve  as  such  by  reason  of  relationship 
or  partiality,  the  statute  provides  that  "The  justice,  if  either 
party  to  the  action  require  it,  or  the  party  himself,  may  examine 
on  oath  any  person  who  is  called  as  a  juror  in  such  action,  to 
know  whether  he  is  related  to  either  party,  or  has  any  interest 
in  the  case  other  than  such  as  he  may  have  in  common  with 
other  residents  and  taxpayers  of  the  district,  county,  town  or 
State,  or  has  formed  an  opinion,  or  is  sensible  of  any  bias  or 
prejudice  in  the  case;  and  the  party  objecting  to  the  juror  may 
introduce  any  other  competent  evidence  in  support  of  the 
objection.  If  it  appear  to  the  justice  that  the  juror  does  not 
stand  indifferent  to  the  case,  another  shall  be  placed  in  his 
stead  for  the  trial  thereof."*' 

§  188.  Calling  the  jurors  after  their  appearance  and  swearing 
them  to  answer  questions. — When  the  parties  have  appeared 
and  are  ready  for  trial  and  the  jury  has  been  summoned,  the 
constable  calls  the  names  of  the  jurors.  If  a  sufficient  number 
be  present,  the  justice  should  then  swear  them  to  answer  such 
questions  as  may  be  put  to  them  touching  their  competency  to 
serve.  .  .  The  oath  may  be  in  the  following  form :  "You  and 
each  of  you  do  solemnly  swear  that  you  will  true  answers  make  to 
such  questions  as  shall  be  put  to  you  touching  your  competency 
to  serve  on  the  present  jury,  so  help  you  God." 

§  189.  Form  of  examination  to  determine  competency  of  a 
jiu'or. — To  ascertain  whether  a  juror  ought  to  be  permitted  to 
sit  on  the  trial  of  an  action,  the  following  questions  may  be  pro- 
pounded to  each  juror  separately  or  to  the  whole  panel  at  the 
same  time,  as  the  justice  may  elect: 

"Code,  ch.  50,  sec.  78,   190C,  sec.  "Code,  ch.   50,  sec.   79,   1906,  sec. 

2029.  2030 


§  191  Hogg's  treatise  and  forms.  258 

(1)  Q.  Are  you  related  to  either  of  the  parties  to  this  action? 

(2)  Q.  Have  you  any  interest  in  this  action  other  than  such 
as  you  may  have  in  common  with  other  resident  and  tax- 
payers of  the  district,  county  or  State? 

(3)  Q.  Have  you  formed  an-  opinion  as  to  the  case  which 
you  are  about  to  try  as  to  which  of  the  parties  ought  to  succeed? 

(4)  Q.  Are  you  sensible  of  any  bias  or  prejudice  in  the  case 
that  might  influence  you  in  the  trial  thereof? 

(5)  Q.  Do  you  know  of  any  reason  why  you  ought  not  to 
sit  as  jurors  in  this  case? 

If  the  justice  or  parties  desire  to  ask  other' questions  touching 
the  residence,  citizenship  or  age  of  the  parties,  it  is  not  im- 
proper to  propound  such  questions. 

§  190.  The  course  to  be  pursued  when  a  sufficient  number  of 
qualified  jurors  are  not  present  to  try  the  case. — As  we  have 
already  seen,^®  if  it  appear  that  a  juror  is  not  competent  or 
qualified  to  sit  in  the  case,  another  shall  be  placed  in  his  stead. 
The  statute  provides  that  this  deficiency  may  be  supplied  by 
direction  from  the  justice  to  the  constable,  or  person  deputed, 
to  call  or  summon  bystanders  or  other  persons,  to  serve  as 
jurors.^^ 

Persons  thus  called  to  make  up  the  requisite  number  of 
jurors  are  designated  as  talesman.  But  a  talesman  is  not 
necessarily  a  bystander,  for  the  constable  may,  if.  necessary, 
go  out  and  make  a  selection.  No  venire  or  other  writ  is  neces- 
sary to  authorize  a  constable  to  summon  talesmen.  He  does  it 
under  the  verbal  direction  of  the  justice.  These  talesmen,  like 
the  jurors  summoned  on  a  venire,  must  be  persbns  qualified  to 
act  as  jurors.  The  constable  should  exercise  his  own  judgment 
as  to  the  persons  whom  he  calls  to  serve  as  jurors.  No  one  ought 
to  interfere  with  him  touching  this  matter.^* 

§  191.  Peremptory  challenges  allowed  to  the  parties. — When 
the  jurors  have  been  called  and  examined  as  to  their  qualifica- 
tions, and  are  thus  shown  to  be  qualified  to  try  the  case,  each 
party  is  entitled  to  two  peremptory  challenges,  and  the  persons 

»Ante,  §  187.  »  See  Watson's  Treatise  (Ed.  1903) 

"Code,  ch.   50,  sec.   84,    1906,  sec.       210,  211. 
2035. 
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SO  challenged  shall  not  be  permitted  to  serve  as  jurors  on  the 
trial  of  that  case.^* 

A  peremptory  challenge  is  a  mere  objection  to  a  juror  serving 
as  such  on  the  trial  of  the  action,  without  assigning  any  cause 
or  ground  of  objection. 

§  192.  When  objections  to  a  juror  will  not  be  allowed. — No 

exceptions  to  a  juror  on  account  of  age  or  legal  disability  shall 
be  allowed  after  he  is  sworn,  unless  by  leave  of  the  justice ;  but 
if  the  justice  require  it,  a  juror  may  be  set  aside  at  any  time 
and  another  placed  in  his  stead.*® 

§  193.  When  juror  may  be  fined  for  his  failure  to  attend  or 
serve. — The  statute  provides  that  when  any  person  has  been 
summoned  as  a  juror  and  fails  to  appear,  or  when  in  attendance 
refuses  to  serve  on  the  jury,  without  sufficient  cause,  he  may, 

* 

after  notice  and  an  opportunity  to  be  heard,  be  fined  by  the 
justice  not  exceeding  five  dollars,  and  adjudged  to  pay  the  cost 
of  the  proceeding  for  such  failure  or  refusal.  The  justice  shall 
make  an  entry  thereof  on  his  docket,  which  shall  have  the  effect 
of  a  judgment  in  favor  of  the  State  for  the  fine  and  cost,  and 
may  be  enforced  like  other  judgments  of  justices.*^ 

§194.  Docket  entry  fining  juror  for  failure  to  serve  after 
appearing. — M.  L.,  a  juror  duly  summoned  to  serve  as  such  in 
the  civil  action  of  A.  B.  vs.  C.  D.,  now  pending  before  me,  having 
refused  to  serve  as  a  juror  after  appearing  before  me  in  obedi- 
ence to  said  summons,  and  having  been  notified  to  appear  before 

me  at  my  office  in  the  district  of on  this  —  day  of , 

190 — ,  at  —  o'clock,  A.  M.,  to  show  cause  why  he  should  not 
be  fined  for  his  failure  to  serve  as  such  juror,  and  the  said  M.  L. 
being  heard  herein,  and  not  showing  sufficient  cause  for  his 
failure  to  serve  as  a  juror  in  said  action,  it  is  therefore  con- 
sidered by  me  that  said  M.  L.  be  and  he  is  hereby  fined  the  sum 
of  five  dollars,  and  adjudged  to  pay  the  costs  of  this  proceeding. 

E.  F.,  Justice. 

*Gode,  ch.  50,  sec.  85,  1906,  sec.  *^Code,  ch.  50,  sec.  83,  1906,  sec 
2036.  2034. 

"*Gode,  eh.  50,  sec.  80,  1906,  sec. 
2031. 
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§  195.  Notice  to  show  cause  v^y  a  person  should  not  be  fined 
for  his  failure  to  attend  when  summoned  as  a  juror. 
To  M.  L.  Esq. 

You  are  hereby  notified  to  appear  before  me  at  my  office  in 

the  district  of in  the  county  of and  State  of  West 

Virginia  on  the  —  day  of ,  190 — ,  at  —  o'clock  A.  M.  to 

show  cause,  if  any  you  can,  why  you  should  not  be  fined  for 
your  failure  to  attend  as  a  juror  before  me  in  a  civil  action  where- 
in A.  B.  was  plaintiff  and  C.  D.  was  defendant. 

E.  P.,  Justice. 

■ 

§  196.  Oath  to  be  administered  to  the  jury  for  the  trial  of  the 
action. — The  jury  shall  be  sworn  by  the  justice  well  and  truly 
to  try  the  matter  in  difference  between  the  plaintiff  and  defend- 
ant, and  a  true  verdict  give  according  to  the  evidence.** 

§  197.  After  jury  are  sworn  they  must  be  kept  together. — 

After  the  jury  are  sworn  they  shall  sit  together  and  hear  the 
allegations  and  proofs  of  the  parties,  which  shall  be  delivered 
publicly  in  their  presence;  and  when  they  have  heard  the  same, 
they  shall  be  kept  together  in  some  convenient  place,  under 
charge  of  a  constable  or  person  deputed  by  the  justice,  until 
they  have  agreed  on  their  verdict  or  been  discharged  by  the  jus- 
tice." 

§  197a.  Who  to  have  custody  of  jury  after  they  are  sworn  to 
try  the  case. — While  the  jury  are  sitting  together  and  hearing 
the  allegations  and  proofs  of  the  parties,  they  are  in  the  custody 
of  the  justice;  but  when  the  trial  is  not  in  progress  they  must 
be  in  charge  of  an  officer,  either  the  justice  himself,"  or  a  con- 
stable or  some  person  deputed  by  the  justice;'*  and  the  same 
rule  applies  after  the  evidence  is  concluded,  except  when  the 


''Code,  ch.  50,  sec.  86,  1906,  sec. 
2037. 

"It  is  not  substantial  error  to 
swear  the  jury  to  *try  the  issue'  be- 
tween the  parties  in  the  absence  of 
an  affirmative  showing  that  the  party 
complaining  has  been  prejudiced 
thereby."  Tully  v.  Despard,  31  W. 
Va.  370,  6  S.  E.  Rep.  927. 

"The  verdict  of  a  jury,  which  nec- 
essarily   disposes    of    all    the    issues 


in  the  case,  is  sufficient,  although  it 
may  not  respond  separately  to  each 
several  issue  or  fact  presented  by 
the  pleadings.*'  Black  v.  Thomas,  21 
W.  Va.  709. 

"Code,  ch.  60,  sec.  87,  1906,  sec. 
2038. 

*«  Phillips  V.  Com.,  19  Gratt.  486. 

"Code,  ch.  50,  sec.  87,  1906,  sec. 
2038. 
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jury  is  alone  engaged  in  deliberating  upon  the  case;  but  even 
then  they  must  not  be  left  free  to  separate  and  move  about 
ad  libitum. 

§  198.  Separation  of  jury,  and  efiFect  of  upon  verdict. — In  this 
State**  a  jury  trying  a  civil  case  in  the  circuit  court  are  not  kept 
together,  and  are  at  liberty  to  separate  and  are  under  no 
restraint  so  far  as  freedom  of  locomotion  is  concerned.  But  in 
a  justice's  court,  as  we  have  seen/^  the  rule  is  otherwisje  until 
they  have  agreed  upon  a  verdict  or  have  been  discharged  by 
the  justice.  So  this  rule  of  practice  obtains  in  courts  of  record 
in  many  jurisdictions.**  While  the  jury  in  a  civil  action  before 
a  justice  ought  not  to  be  allowed  to  separate  after  being  im- 
paneled and  sworn  to  try  the  cause,  still  the  mere  separation 
of  the  jury  is  not  of  itself  sufficient  to  vitiate  their  verdict,  and 
authorize  the  granting  of  a  new  trial.**  To  justify  a  new  trial 
because  of  the  separation  of  the  jury,  the  party  applying  there- 
for must  show  that  the  separation  influenced  the  jury  to  his 
injury  or  detriment  in  the  rendition  of  their  verdict.** 


"Weat  Virginia. 

"Ante,  §   197. 

"Brandin  v.  Grannis,  1  Conn.  402; 
Stix  V.  Pr«mp,  37  Ga.  332;  Obear  ▼. 
Gray,  68  Ga.  182;  Lyons  v.  Hamil- 
ton, 72  Iowa  759,  33  N.  W.  655;  In- 
habitants of  Milo  V.  Inhabitants  of 
Gardiner,  41  Me.  549;  Lutterll  ▼. 
Martin,  112  N.  C.  593,  17  S.  E.  Rep. 
573. 

*  Inhabitants  of  Milo  ▼.  Inhabit- 
ants of  Gardiner,  8upra;  Connor  ▼. 
State,  3  Tex.  31;  Dozenback  v.  Ray- 
mes,  13  Colo.  451,  22  Pac.  Rep.  787; 
Riggins  v.  Brown,  12  Ga.  271;  Ad- 
kins  V.  Williams,  23  Ga.  222;  Alex- 
ander V.  Dunn,  6  Ind.  122;  Stuts- 
man V.  Barringer,  16  Ind.  363;  City 
of  New  Albany  v.  McCullech,  127 
Ind.  500,  26  N.  E.  Rep.  1074;  Per- 
kins V.  Ermel,  2  Kant  325;  Morrow 
Y.  Saline  .  County  Com'rs,  21  Kan. 
484.  See  contra,  Howie  v.  Dunn,  1 
Iieigh  455.  It  is  believed  that  this 
«ase  will  not  be  followed  now,  as  it 
Is  so  manifestly  against  the  great 
weight  of  authority. 

**  Dozenback  ▼.  Raymer,  supra; 
Sanitary  Dist.  of  Chicago  ▼..  Culler- 


ton,  147  111.  385,  35  K  E.  Rep.  723; 
Adkins  ▼.  Williams,  8upra;  Stuts- 
man V.  Barringer,  supra. 

We  here  take  from  the  note  to 
Gamble  v.  State,  103  Am.  St.  Rep., 
at  page  156,  the  following  upon  the 
effect  of  the  separation  of  a  jury 
after  they  have  retired  for  delibera* 
tion:  "When  a  civil  case  has  been 
finally  submitted  to  the  jury  for 
consideration,  they  should  not,  un- 
der ordinary  circumstances,  be  per* 
mitted  to  disperse  or  separate  be- 
fore agreeing  upon  a  verdict.  See 
the  note  to  McKinney  v.  People,  43 
Am.  Dec.  77;  Prescott  v.  Augusta. 
118  Ga.  549,  46  S.  E.  431.  But  wheni 
from  the  length  of  their  deliberations 
at  the  hour  of  adjournment  or  other 
circumstances,  a  separation  appears 
necessary,  the  court  has  a  discretion 
to  allow  it;  Dozenback  v.  Raymer, 
13  Colo.  451,  22  Pac.  787.  And  if 
the  jury  separates  by  agreement  of 
the  parties,  or  with  the  permission 
of  the  court  without  objection  by 
counsel,  their  verdict  will  not  be  set 
aside,  in  the  absence  of  circumstan- 
ces throwing  suspicion  upon  it;  Rig- 
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§  199.  When  justice  may  issue  new  venire  facias. — Whenever 
the  justice  is  satisfied  the  jury  can  not  agree,-  he  may  discharge 
them  and  issue  a  new  venire  facias,  returnable  within  forty- 
eight  hours,  unless  the  parties  agree  on  a  longer  time,  or  agree 
to  dispense  with  a  jury  in  future,  or  that  the  justice  ^ay  him- 
self render  judgment  on  the  evidence  already  heard  before  him, 
which,  in  such  case,  he  may  proceed  to  do.*^ 

-  §  199a.  Justice  can  not  render  judgment  upon  the  evidence 
before  jury  except  by  consent  of  the  parties,  when  the  jury  fail 
to  agree  upon  a  verdict. — It  is  decided  in  Williams  v.  Weirlich, 
J.  P.  et  al.*^^  that,  "When  a  jury  called  to  try  a  case  before  a 
justice  fail  to  agree,  the  justice  himself  can  not  render  judgment 


gins  V.  Brown,  12  Ga.  271;  Adkins 
V.  Williams,  23  Ga.  222;  Sanitary 
Dist.  V.  Cullerton,  147  111.  385,  35  X. 
E.  723;  Iowa  Sav.  Bank  v.  Frink, 
(Neb.)  92  X.  \V.  916.  The  court 
may  allow  a  juror  to  go  in  company 
with  the  bailiff  to  a  room  adjoining 
the  jury  room  and  telephone  to  one 
of  the  employees  at  his  place  of  busi- 
ness; West  Chicago  Street  R.  R.  Co. 
y.  Lundahl,  82  111.  App.  553. 

And  the  fact  that,  without  leave 
of  the  court,  a  jury  temporarily  sep- 
arates, or  one  or  more  of  the  jurors 
absent  themselves  for  a  time,  after 
a  civil  case  has  been  submitted  to 
them,  and  before  they  have  agreed 
upon  a  verdict,  is  not  per  acj  and  as 
a  matter  of  law  a  ground  for  a  new 
trial;  Estate  of  McKenna,  143  Cal. 
580,  77  Pac.  461;  Brandin  v.  Gran- 
nis,  1  Conn.  402;  Alexander  v.  Dunn, 
5  Ind.  122;  New  Albany  v.  McCul- 
loch,  127  Ind.  500,  26  N.  E.  1074; 
Perkins  v.  Ermel,  2  Kan.  325;  Mor- 
row V.  County  Commissioners,  21 
Kan.  484;  Bledsoe  v.  Bledsoe,  8  Ky. 
Law  Rep.  55,  1  S.  W.  10;  Vicksburg, 
etc.,  R.  R.  Co.  V.  Elmore,  46  La.  Ann, 
1237,  15  South.  701;  Carnaghan  v. 
Ward,  8  Nev.  30;  Oram  v.  Bishop, 
12  N.  J.  L.  153;  Smith  v.  Thompson, 
1  Cow.  221;  Downer  v.  Baxter,  30 
Vt.  467;  Burrill  v.  Phillips,  1  Gall. 
360,  Fed.  Cas.  No.  2200;  note  Mc- 
Kinet  v.  People,  43  Am.  Dec.  77»  78j 


where  the  earlier  cases  are  reviewed. 
A  contrary  view  appears  to  have 
been  taken  in  a  few  of  the  older  de- 
cisions, but  they  are  opposed  to  the 
weight  of  authority;  Offit  v.  Dick, 
Walk.  99;  Howie  v.  Dunn,  1  Leigh' 
455;  Lester  v.  Stanley,  3  Day  287, 
Fed.  Cas.  No.  8277.  Of  course,  a 
separation  may  be  under  such  cir- 
cumstances as  to  warant  the  granting 
of  a  new  trial;  Obear  v.  Gray,  68 
Ga.  182.  The  granting  or  refusing 
of  a  new  trial  in  cases  of  this  kind 
rests  largely  in  the  discretion  of  the 
trial  court;  Murphy  v.  Hindman,  37 
Kan.  267,  15  Pac.  182;  Pulaski  v. 
Ward,  2  Rich.  119;  Burrill  v.  Phil- 
lips, 1  Gall.  360,  Fed.  Cas.  No.  2200. 

Where  the  jury  separates  and  min- 
gles with  the  public  after  they  have 
retired  to  deliberate  on  their  verdict, 
without  permission  of  the  court,  and 
without  having  been  duly  admon- 
ished, as  the  statute  requires,  a  pre- 
sumption against  the  verdict  arises 
that  will  vitiate  it,  unless  it  a£Srm- 
atively  appears  that  no  prejudice  is 
suffered  by  the  losing  party;  Ehr- 
hard  v.  McKee,  44  Kan.  715,  25  Pac. 
193.  See,  too,  Obear  v.  Gray,  68 
Ga.  182;  Pracht  v.  Whittridge,  44 
Kan.   710,  25  Pac.   192." 

41  Code,  ch.  50,  sec.  89;  1906,  sec. 
2040. 

410  74  w.  Va.  47,  81  S.  E.  560 
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on  the  evidence  already  heard,  unless  the  parties  agree  that  he 
may  do  so;  if  he  proceeds  so  to  render  judgment  without  consent 
of  the  parties,  he  exceeds  his  jurisdiction,  and  the  judgment  and 
all  proceedings  on  it  may  be  prohibited." 

§  200.  Docket  entry  discharging  jury  for  failure  to  agree  and 
directing  new  venire  facias. —  (After  the  style  of  the  cause,  and 
necessary  docket  entries,  proceed  as  follows:)  The  jury  im- 
paneled in  the  above  entitled  cause  having  heard  all  the  evi- 
dence adduced  herein  and  having  deliberated  for  some  time 
thereon,  and  still  failing  to  agree  on  a  verdict,  it  now  appears 
to  my  satisfaction  that  the  said  jury  can  not  agree  on  a  verdict 
in  this  action.  It  is  therefore  ordered  that  the  said  jury  be,  and 
the  same  is,  hereby  discharged.  *  And  it  is  further  ordered  that 
a  new  venire  facias  {here  follow  form  given  in  §  179  from  the  *). 

§  201.  Docket  entry  discharging  jury  for  failure  to  agree  and 
dispensing  with  jury  in  the  future  of  the  action. — {After  the 
style  of  the  cause  and  necessary  docket  entries,  proceed  as  in 
form  given  under  §  200  to  the  *,  and  then  continue  as  follows:) 
.And  the  parties  having  agreed  to  dispense  with  a  jury  as  to  all 
future  procedure  in  the  above  action,  it  is  ordered  that  no  other 
jury  be  summoned  in  this  action., 

§  202.  Docket  entry  discharging  jury  for  failure  to  agree,  and 
parties  agree  that  justice  may  render  judgment  on  the  evidence 
already  heard  before  him.— (^4/f<?r  the  style  of  the  cause  and 
necessary  docket  entries,  proceed  as  in  form  given  under  §  200 
to  the  *  and  then  continue  as  follows:)  And  the  parties  to  the 
said  action  having  agreed  to  dispense  with  a  jury  in  the  future 
procedure  of  this  case,  and  having  also  agreed  that  the  under- 
signed justice  may  himself  render  judgment  on  the  evidence 
already  adduced  before  the  said  jury,  which  was  heard  by  the 
justice,  and  now  proceeding  to  decide  said  case  on  the  said  evi- 
dence, it  is  therefore  considered  by  me  that  {here  enter  up  the 
judgment  in  accordance  with  the  decision  of  the  justice,  follow- 
ing the  form  given  under  §  172  if  for  the  plaintiff,  and  under 
§517a  if  for  the  defendant)  ^^^ 

«» Williams  v.  Weirlich,  J.  P.   ei  ah,  74  W.  Va.  47,  81  S.  E.  960. 
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§  203.  How  the  jury  shall  deliver  their  verdict. — ^When  they 
have  agreed  on  their  verdict,  they  shall  deliver  it  publicly  to 
the  justice,  signed  by  one  of  their  number  as  foreman;  and  the 
justice  shall  enter  the  same  in  full  in  his  docket.*' 

The  practice  is,  for  the  justice,  when  the  jury  is  called  over,  to 
ask  them  if  they  have  agreed  upon  a  verdict;  and  if  the  foreman 
answers  that  they  have,  the  justice  asks  them  whether  they  find  for 
the  plaintiff  or  the  defendant.  The  justice  then  makes  known  its 
contents,  and  thereupon  each  juror  is  entitled  to  receive  from  him 

the  sum  of ^^*  out  of  the  money  deposited  in  his  hands  by 

the  party  who  demanded  the  jury,  if  the  deposit  has  been  made. 
The  verdict  must  be  written,  and  signed  by  the  foreman.  If  any 
juror  disagree,  the  jury  must  be  sent  out  again  for  further  con- 
sideration upon  the  case;  but  if  not  disagreement  is  expressed,  and 
neither  party  requires  the  jury  to  be  polled,  the  verdict  is  complete 
and  the  jury  is  discharged  from  the  case.  If  there  be  any  defect 
in  the  form  of  the  verdict,  the  same  may,  with  the  assent  of  the 
jury  before  they  are  discharged,  be  corrected  by  the  justice.  To 
poll  the  jury,  is  done  by  the  justice  asking  each  juror  if  it  is  his 
verdict.  If  any  one  answers  that  it  is  not,  the  jury  must  again 
be  sent  out  for  further  deliberation." 

§  204.  Form  of  verdict  when  action  is  upon  an  account  or 
any  other  claim  or  demand,  except  on  a  note  or  contract  for 
a  sum  certain. —  ( When  the  verdict  is  for  the  plaintiff,,  the  form 
may  be  as  follows:)   We,  the  jury,  find  for  the  plaintiff  and  assess 

his  damages  at  $ . 

J.  K.,  Foreman. 

§  205.  Form  of  verdict  when  the  action  is  upon  a  note  or 
other  contract  for  a  sum  certain. —  {When  the  verdict  is  for  the 
plaintiff,  the  form  may  he  as  follows:)    We,  the  jury,  find  for  the 

plaintiff  the  sum  of  $ ,  the  debt  sued  for  in   this  action, 

including  interest  thereon  to  this  date. 

T.  K.,  Foreman. 


42  Code,  ch.  50,  sec.  88,  1906,  see.  and   fifty   cents   for   each    additional 

2039.  day. 

*2*If  the  jury  serve  but  one  day,  *»  Hutchinson's   Treatise,    §118. 
the  amount  to  be  paid  is  one  dollar. 
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§  205a.  Form  of  verdict  when  the  jury  find  for  the  defendant. 
— ^In  any  civil  action  when  the  verdict  is  for  the  defendant,  the 
form  may  be  as  follows :  We,  the  jury,  find  for  the  defendant. 

J.  K.,  Foreman. 

§  205b.  When  judgment  may  be  rendered  against  the  plaintiff 
in  favor  of  defendant  on  his  off^sets. — ^When  off-sets  have  been 
properly  brought  into  the  case  by  the  defendant,*"*  and  these 
off-sets  exceed  the  demand  of  the  plaintiff,  the  defendant  may  have 
judgment  against  the  plaintiff  to  the  amount  of  such  excess,  if 
the  same  be  not  in  excess  of  three  hundred  dollars.*'* 

§  205c.  Form  of  verdict  for  defendant  when  his  off-sets  exceed 
the  demand  of  the  plaintiff — ^We  the  jury  find  that  the  claim  of 

the  plaintiff   against  the   defendant  amounts   to  dollars, 

and  that  of  the  defendant  against  the  plaintiff  to  dollars. 

We  therefore   find   for   the   defendant   against   the  plaintiff  the 

sum  of  dollars,  that  being  the  amount  of  the  defendant's 

off-sets  in  excess  of  the  plaintiff's  demand.*'*' 

§206.  Compensation  of  jurors. — On  the  verdict  being  de- 
livered to  the  justice,  if  the  deposit  mentioned  in  the  seventy-fourth 
section  of  chapter  fifty  of  the  Code  has  been  made^  each  juror  shall 
be  entitled  to  receive  from  him  one  dollar  out  of  the  money  so  de- 
posited in  his  hands  by  the  party  who  demanded  the  jury.  When  the 
jury  are  unable  to  agree,  or  the  trial  by  jury  is  dispensed  with,  the 
same  compensation  shall  be  paid  them  out  of  the  said  money.  If  the 
final  judgment  in  the  action  be  in  favor  of  the  party  who  demanded 
the  jury,  the  amount  so  paid  shall  be  included  in  the  cost  awarded 
against  the  adverse  party.  And  when  such  costs  are  collected  in 
cases  where  no  deposit  was  made,  the  fees  of  the  jury  shall  be 
paid  therefrom.  And  when  such  jury  shall  be  occupied  in  the 
trial  of  said  case  more  than  one  day,  there  shall  be  taxed  as  a  part 
of  the  costs  of  such  suit,  for  each  additional  day  so  occupied 
for  each  juror,  fifty  cents,  to  be  recovered  off  of  the  party  against 
whom  judgment  is  rendered,  and  when  such  costs  are  collected 
the  justice  shall  pay  the  fees  of  the  jurors  therefrom.** 

4s«  Ante,  1 104&.  demand   of   the  '  plaintiff,   a  general 

<s&See  ante,  §  llSe.  finding  by  the  jury  for  the  defendant 

^9eJt   seems    that   under   the   law  is  sufficient. 

of  this  state  as  announced  in  Black         4«Oode,  ch.  50,  see.  90,  1906»  sec, 

V.  Thomas,  21  W.  Va.,  709,  where  the  2041. 

off-seta  of  the  defendant  exceed  the 
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221.  When  witness  must  claim  his  attendance. 

222.  When  person  may  demand  his  fees  before  attending  as  a  witness. 

223.  Affidavit  of  party's  inability  to  pay   the  fees  and   mileage  of   his  wit- 

nesses. 

224.  Form  of  endorsement  on  summons  by  justice,  after  affidavit  of  party's 

inability  to  pay  fees  and  mileage  of  his  witnesses. 

225.  When  depositions  may  be  read  before  a  justice. 

226.  Form  of  notice  to  take  depositions. 

227.  Form  of  caption,  opening  and  closing  deposition  and  form  of  certificate 

to  be  appended  thereto. 

266 
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§  228.  Witness  whose  deposition  may  be  taken  and  used  befOFB  a  justice. 
228ck  Before  whom  deposition  a  may  be  taken. 

229.  How  depositions  to  be  transmitted  to  a  justice  and  when  depositions  may 

be  read  in  a  justice's  court. 

230.  By  whom  depositions  may  be  taken — ^May  be  in  shorthand — Signature  of 

witness— Certificate  of  officer  taking  deposition. 

231.  Adjoumihent  of  the  taking  of  depositions. 

232.  How  the  witness  should  be  examined  in  taking  his  deposition  and  the 

extent  of  such  examination. 

233.  Suggestions  by  party  or  counsel  to  witness  while  giving  his  deposition. 

234.  The  answers  of  the  witness  in  giving  his  deposition  should  be  responsive. 

235.  When  witness  giving  deposition  may  be  cross-examined,  and  the  extent 

thereof. 

236.  Objection  to  questions  during  the  taking  of  a  depositioiL 

237.  Making  documents  part  of  a  deposition. 

238.  Signing  deposition  by  a  witness. 

238a.  Reading  depositions  on  an  appeal  from  the  justice. 
238&.  Objections  to  depositions — When  to  be  made. 

239.  When  the  execution  of  a  written  instrument  used  as  evidence  on  a  trial 

before  a  justice  need  not  be  proved. 

240.  Form  of  affidavit  denying  the  genuineness  of  a  written  instrument. 

241.  Docket  entry  of  oath  of  party  denying  genuineness  of  written  instru- 

ment. 

242.  Witness  must  be  sworn  or  affirmed  before  giving  his  evidence. 

243.  Form  of  oath  to  be  administered  to  a  witness. 

244.  Form  of  affirmation  of  a  witness. 

245.  The  witnesses  may  be  separated  before  being  examined. 

246.  The  direct  and  cross-examination  of  a  witness. 

247.  Leading  questions  not  generally  permitted. 

248.  Witness  should  generally  testify  to  facts,  and  not  to  his  belief,  opinion, 

or  mere  conclusion. 

249.  The  extent  to  which  a  witness  may  be  cross-examined. 

250.  Evidence  of  witness  must  relate  to  the  matter  in  issue  on  trial  before 

justice. 

251.  What  questions  a  witness  may  refuse  to  answer. 

252.  Impeadunent  of  a  witness. 

253.  Impeachment  of  witness's  general  reputation  for  truth. 

254.  Form  of  questions  usually  asked  a  witness  impeaching  another's  general 

reputation  for  truth. 

255.  Impeachment  of  witness  by  self -contradictory  statements  made  prior  to 

his  examination. 

256.  Form  of  examination  of  witness  called  to  impeach  another  witness  be- 

cause of  contradictory  statements  made  before  testifying. 
256a.  Impeachment  of  witness  by  showing  his  ill  will  or  bias. 

257.  A  party  can  not  impeach  his  own  witness. 

258.  A  party  not  necessarily  bound  by  his  own  witness. 

259.  If  one  makes  a  witness  of  the  opposite  party  his  own  he  oaa  noi 

afterwards  impeach  him. 

260.  Collateral  cross-examination. 
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^261.  Who  is  one's  own  witness.  ' 

262.  How  a  party  makes  another's  witness  his  own. 

263.  At  what  stage  a  witness  may  be  examined  by  the  adverse  party  as  to 

new  matter.  i 

264.  A  party  may  not  iinpeach  his  own  witness  by  proof  of  contradictory  ' 

statements — ^How  far  this  rule  extends.  , 

*  265.  Rule  as  to  impeachment  where  the  party  is  required  to  call  the  witness. 

266.  Burden  of  proof,  upon  whom  it  rests. 

267.  Opening  and  closing  the  case. 

268.  Presumptive  evidence. 

269.  Illustrations  of  presumptive  evidence. 

(a)  Identity  from  name. 

(&)  Presumption  of  ownership  from  possession. 

(c)  Presumption  of  innocence. 

{d)  Mental  capacity  and  sanity. 

(e)  Presumption  as  to  knowing  the  law. 

(/)   Continuance  of  a  state  of  facts. 

ig)  Presumption  of  death  from  absence. 

{h)  Presumption  from  the  mailing  of  a  letter. 

(i)  Withholding  evidence. 

(/)   Suppression  or  spoliation  of  evidence. 

270.  General  rule  as  to  production  of  the  best  evidence. 

271.  Ck)ntent8  of  written  instrument  can  not  be  shown  by  parol  evidence,  as 

a  rule. 

272.  W^hen  a  fact  may  be  shown  by  parol  evidence,  although  written  evi- 

dence thereof  exists. 

273.  Contemporaneous  parol  evidence  is  not  admissible  to  contradict,  add 

to,  or  vary  the  terms  of  a  written  instrument. 

274.  Documentary  evidence. 

275.  Laws  of  thiw  and  other  states — Proof  of. 

276.  Judicial  records  and  proceedings. 

276a.  Entry  in  justice's  docket  as  evidence — Must  furnish  copy  of  entry  in 

docket. 

277.  Public  records  and  acts  generally  other  than  those  of  a  court. 

278.  Public  records  and  acts  of  the  United  States  and  of  sister  states. 
279p  Private  writings. 

280.  Affidavit  for  the  purpose  of  obtaining  the  production  of  a  book  q'.  paper 
*  by  the  adverse  party,  by  means  of  a  subpoena  duc^  tecum, 

281.  Docket  entry  directing  the  issuance  of  subpoena  duces  tecum  for  the 

production  of  a  document  by  the  adverse  party. 

282.  Affidavit  for  a  subpoena  duces  tecum  for  one  who  is  not  a  party  to  the 

suit. 

283.  Order  of  judge  of  circuit  court  made  in  vacation  directing  the  issu- 

ance of  a  subpoena  duces  tecum  for  the  appearance  of  a 
person,  other  than  a  party  to  the  action,  before  a  justice. 

284.  Form  of  subpoena  dttces  tecum  issued  by  the  clerk  of  the  circuit  court, 

for  the  appearance  of  a  third  party  as  a  witness  before  a 
justice. 

285.  Report  of  justice  to  judge  of  circuit  court  of  witness's  failure  to  attend 

as  required  by  a  subpoena  ducts  tecum. 
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1 286.  Notice  to  witness  to  show  cause  why  he  should  not  be  fined  and  attached 

for  failure  to  produce  writing  or  document  as  required  by 
subpoena  duces  tecum, 

287.  Form  of  order  by  the  circuit  court  finding  and  attaching  witness  for 

failure  to  appear  as  required  by  subpoena  duces  tecum, 

288.  Form  of  order  of  justice  committing  witness  to  jail  for  refusal  to  pro* 

duce  document   after  appearing  in   obedience  to  subpoena 
duces  tecum, 

289.  Authority  of  justice  to  issue  subpoena  duces  tecum. 

290.  Matters  of  hearsay,  as  a  rule,  are  not  advisable  in  evidence. 

291.  Exceptions  to  the  rule  rejecting  hearsay  evidence. 

(a)  What  was  said  when  an  act  was  done. 

(6)  As  to  the  death  of  a  person. 

(c)  As  to  the  state  of  mind  of  a  person. 

id)  Family  history  and  pedigree. 

(e)  Public  matters  or  matters  of  general  interest. 

(/)  Testimony  of  witness  on  former  trial. 

292.  Admissions  and  declarations. 

293.  Admissions  arising  from  the  fabrication,  destruction,  or  failure  to  pro- 

duce evidence. 

294.  Admissions  in  writing  and  by  telephone. 

295.  Declarations  and  admissions  as  part  of  the  res  gestae, 

296.  Admissions  in  negotiations  for  a  compromise. 

§  207.  Character  of  evidence  in  justices'  courts. — ^The  statute 
declares  that  the  rules  of  evidence  in  trials  and  proceedings  before 
justices  shall,  unless  otherwise  provided,  be  the  same  as  in  the 
circuit  courts.*  This  may  consist  of  the  oral  evidence  of  wit- 
nesses examined  in  the  presence  of  the  justice,  of  testimony  in 
the  form  of  depositions,  and  of  written  instruments,  called 
documentary  evidence. 

§208.  The  competency  of  witnesses. — AH  persons  are  com- 
petent to  testify  as  witnesses  in  a  justice's  court,  except  the  follow- 
ing, who,  by  express  provision  of  the  statute  law  relating  to 
justices,  are  made  incompetent  to  testify  in  such  courts: 

First,  Persons  of  unsound  mind,  and  children  who  appear 
incapable  of  receiving  just  impressions  of  their  obligations  to  tell 
the  truth,  or  the  facts  respecting  which  they  are  to  be  examined. 

Second.  Husband  and  wife,  concerning  any  communication 
made  by  the  one  to  the  other  during  the  marriage,  whether  called 
to  testify  while  the  relation  subsists  or  after  it  is  dissolved. 

Third.  An  attorney,  without  his  client's  consent,  concerning  any 
communication  made  to  him  by  his  client  touching  the  matter  in 

iCode,  ch.  50,  sec.  112,  1906,  sec.  2063. 
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which  he  is  consulted  or  employed,  or  any  counsel  or  advice  given 
by  him  to  his  client. 

Fourth.  A  minister,  clergyman  or  priest  of  any  religious  denom- 
ination, concerning  any  confession  made  to  him  according  to  the 
course  of  discipline  enjoined  by  the  church  to  which  he  belongs. 

Fifth.  A  physician  or  surgeon,  without  his  patient's  consent, 
concerning  any  communication  made  to  him  by  his  patient,  which 
was  necessary  to  enable  him  to  prescribe  and  treat  the  case.^ 

And  the  following  by  reason  of  the  general  statute  law  applying 
to  all  courts  throughout  the  state,  which  provides:.  "No  party  to 
any  action,  suit  or  proceeding,  nor  any  person  interested  in  the 
event  thereof,  nor  any  person  from,  through  or  under  whom  any 
such  party  or  interested  person  derives  any  interest  or  title  by 
assignment  or  otherwise,  shall  be  examined  as  a  witness  in  regard 
to  any  personal  transaction  or  communication  between  such  witness 
and  a  person  at  the  time  of  such  examination,  deceased,  insane  or 
lunatic  against  the  executor,  administrator,  heir  at  law,  next  of 
kin,  assignee,  legatee,  devisee  or  survivor  of  such  person,  or  the 
assignee  or  committee  of  such  insane  person  or  lunatic.  But  this 
prohibition  shall  not  extend  to  any  transaction  or  communication 
as  to  which  any  such  executor,  administrator,  heir  at  law,  next  of 
kin,  assignee,  legatee,  devisee,  survivor  or  committee  shall  be  ex- 
amined on  his  own  behalf,  nor  as  to  which  the  testimony  of  such 
deceased  person  or  lunatic  shall  be  given  in  evidence:  Prmided, 
however,  that  where  an  action  is  brought  for  causing  the  death  of 
any  person  by  wrongful  act,  neglect,  or  default  under  chapter  one 
hundred  and  three  of  the  Code,  the  physician  sued  shall  have  the 
right  to  give  evidence  in  any  case  in  which  he  is  sued;  but  in  this 
event  he  can  only  give  evidence  as  to  the  medicine  or  treatment 
given  to  the  deceased,  or  operation  performed,  but  he  cannot  give 
evidence  of  any  conversation  had  with  the  deceased."  ^ 

An  insane  person  is  not  necessarily  an  incompetent  witness;  so 
that  if  such  person  understands  the  nature  of  an  oath,  and  has  suf- 
ficient mental  power  to  give  a  correct  account  of  what  he  has  seen 
or  heard,  such  person  is  a  competent  witness.* 

■Code,  ch.  50,  sec.   108,   1906,  sec.       Pac.  Rep.  923;   District  of  Columbia 

2059.  V.   Armes,    107    U.   S.   519,   27    U.    S. 

•Code,  ch.  130,  sec.   23,   1906,   sec.        (L.  Ed.)    618,  2  U.  S.  Sup.  Ct.  Rep. 

3945.  840;   1  Wisrmore  on  Evidence,  §§  492- 

*  Clements  v.    McKinn     (Cal.),    33      497 ;  Wrijyht  v.  Southern  Express  Co., 
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§  209.  What  constitutes  a  transaction  or  communication  with 
a  person  deceased,  insane  or  lunatic,  within  the  meaning  of  the 
law. — ^The  question  usually  arising  in  the  practical  application 
of  the  statute  quoted  in  the  next  preceding  section,  which  excludes 
the  testimony  of  a  party  to  the  suit,  or  one  interested  in  the  event 
thereof,  from  testifying  to  a  transaction  or  communication  had  with 
a  person  deceased,  insane  or  lunatic,  is  what  constitutes  a  "trans- 
action** or  "communication"  within  the  meaning  of  the  law,  and 
has  frequently  received  judicial  consideration.*  Similar  statutes 
in  other  states  have  also  been  construed  by  the  courts  of  these 
states.'  A  party  to  a  suit  or  one  interested  in  the  event  thereof  in 
which  an  administrator,  heir  at  law,  etc.,  are  parties,  is  not  dis- 
qualified to  testify  as  a  witness  in  such  case,  except  as  to  transac- 
tions or  communications  with  the  deceased.  In  all  other  respects 
they  are  competent  witnesses.^ 

In  a  former  work/  the  author  states  the  rule  as  to  what  consti- 
tutes a  personal  transaction  or  communication  with  a  deceased  or 
insane  person,  as  follows:  "A  broad  and  liberal  construction  is 
given  to  the  words  ^personal  transaction,'  in  order  to  carry  into 
effect  the  true  spirit  and  meaning  of  the  law,  and  avoid  the  evils 
against  which  it  was  designed  to  guard.  The  decisions  of  the 
Court  of  Appeals  of  West  Virginia,  in  effect  hold  that  conversa- 


80  Fed.  Rep.  85;  Pittsburg,  etc.,  R. 
Co.  V.  Thompson,  82  Fed.  Rep.  720, 
64  U.  S.  App.  222,  27  C.  C.  A.  333; 
Cannady  v.  Lynch,  27  Minn.  436,  8 
N.  V/.'l64;  2  Elliott  on  Evidence, 
f§  750-759;  Guthrie  v.  Shaffer,  7 
Okla.  469,  64  Pac.  Rep.  698;  Walker 
V.  State,  97  Ala.  85,  12  So.  Rep.  83; 
Underhill  on  Criminal  Evidence,  88 
202,  203,  30  Am.  &  Eng.  Enc.  L.  (2d 
Ed.)  934.  For  a  learned  and  inter- 
esting case  Ftating  the  modern  Eng- 
lish rule,  see  Reg.  v.  Hill,  5  Cox  C. 
C.  269,  2  Den.  C.  C.  264. 

•CalweU  V.  Prindle,  11  W.  Va. 
307;  Owens  v.  Owens*  Adm'r,  14  W. 
Va.  88;  French  v.  , French,  Id.  468; 
McMechen  v.  McMechen,  17  W.  Va. 
683;  Zane  v.  Fink,  18  W.  Va.  693; 
Gilmer  v.  Baker,  24  W.  Va.  72; 
Kyles  V.  Kyles,  26  W.  Va.  376 ;  Cars- 
kaden  v.  Minke,  26  W.  Va.  729; 
Hefflebower  v.  Detrick,  27  W.  Va.  16, 
Coffmen  v.  Hedrick,  32  W.  Va.  119; 


9  S.  "E.  Rep.  65;   Hooper  v.  Hooper, 

32  W.  V.  626,  9  S.  E.  Rep.  937; 
Voss  V.  King,  33  W.  Va.  236;  10  S. 
E.    Rep.    402;    Patterson    v.    Martin, 

33  W.  Va.  494,  10  S.  E.  Rep.  817; 
Quarrier's  Adm'r  v.  Quarrier's  Heirs, 
36  W.  Va.  310,  16  S.  E.  Rep.  154. 

•  Key  v.  Jones,  52  Ala.  238 ;  Harris 
v.  Bank  of  Jacksonville,  22  Fla.  501, 
1  South.  Rep.  140,  1  Am.  St.  Rep. 
201;  Whitesides  v.  Green,  64  N.  C. 
307;  Hanghey  v.  Wright,  12  Hun 
179;  Miller  v.  Clay,  67  Ala.  162; 
Wisdom  V.  Reeves,  110  Ala.  418,  18 
So.  Rep.  13;  Conger  v.  Bean,  68  la. 
321,  12  N.  W.  Rep.  284;  Morric  v. 
Grubb.   30   Gratt.   286. 

'  De  Beaumont  v.  Webster,  7 1  Fed. 
Rep.  226;  Conoly  v.  Gayle,  61  Ala. 
116;  Belote  v.  0*Brian,  20  Fla.  126; 
Haverly  v.  Alcott,  57  Iowa  171,  10 
N.  W.  Rep.  326. 

•  1  Eq.  Proc.  8  627. 
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tions  had  with  the  deceased  or  insane  person  at  any  time^  though 
not  on  the  subject  in  controversy,  but  which  tend  to  pro^re  facts 
which  would  go  to  show  that  the  subject  in  controversy  should  be 
decided  against  the  interests  of  those  representing  the  decedent  or 
lunafic,  cannot  be  proved  by  a  witness  who  is  interested  in  the  suitj. 
or  is  a  party  to  it.  But  the  authorities  also  indicate  that  the  phrase 
'transaction  or  communication'  evidently,  as  a  general  rule,  means 
a  transaction  or  communication  face  to  face,  or  by  the  parties  in 
the  actual  hearing  and  presence  of  each  other.  Thus,  testimony 
as  to  handwriting  of  a  party  is  not  regarded  as  a  transaction  or 
communication  within  the  meaning  of  the  statute.  Of  course,  the 
statute  excludes  all  evidence  of  work  or  labor  performed  or  acts- 
done,  given  by  the  party  interested,  or  a  party  to  the  suit,  which 
would  create  or  tend  to  create  a  liability  against  the  estate  or  in- 
terests of  such  deceased  or  insane  person,  whether  the  work  was- 
performed  in  or  about  the  presence  of  the  deceased." 

§  210.  An  agent  of  a  party  may  testify  as  to  transactions' 
or  communications  had  with  a  party  deceased,  insane  or  lunatic. 
— The  statute  prohibiting  a  party  to  a  suit  or  one  interested  in  the 
event  thereof  from  testifying  to  transactions  or  communications 
had  with  a  deceased  party,  does  not  apply  to  the  agent  of  such 
party;  so  that  where  the  agent  of  the  party  makes  a  contract  on 
behalf  of  his  principal  with  a  third  person,  who  subsequently  dies,, 
such  agent  is  a  competent  witness  to  testify  in  a  suit  brought  by 
his  principal  to  enforce  such  contract  against  the  administrator  of 
the  deceased.®  and  this  rule  applies  although  the  transaction  sought 
to  be  established  was  done  .entirely  by  the  deceased  and  such 
agent.***  So  a  party  is  a  competent  witness  to  testify  in  his  own  be- 
half, in  respect  to  a  transaction  or  communication  had  personally  be- 
tween him  and  the  agent  of  the  deceased  person,  against  the  per- 
sonal representative,  heir  or  assignee  of  such  deceased  person,  not- 
withstanding  such  agent  is  dead  at  the  time  the  party  testiifies.*'^ 

§  211.  A  party  to  a  suit  or  one  interested  in  the  event  thereof, 
may  testify  against  his  own  interest  as  to  transactioits  or  com- 
munications had  with  a  person  deceased,  insane  or  lunatic. — 

The  statute  under  consideration  does  not  exclude  a  witness  from 

•Clark  V.  Thias,  173  Mo.  629,  73  "Saunders    v.    Weeks    (Tex.    Civ- 

S.  W.  Rep.  616;   DeMary  v.  Burten-  App.),  56  S.  W.  Rep.  33. 

Shaw's  Estate,  131  Mich.  326,  91  N.  "  Voss  v.  King,  33  W.  Va.  236,,  Id 

W.  Rep.  647;  Brooks  ▼.  Spain  (Ky.),  S.  E.  Rep.  403. 
60  S.  W.  Rep.   184. 
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testifying  as  to  transactions  or  communications  had  with  a  person 
who  thereafter  dies  or  becomes  insane  or  lunatic,  in  an  action 
against  the  personal  representative,  heir  at  law,  etc.,  of  such  de- 
ceased person,  or  the  committee  or  assignee  of  such  insane  person 
or  lunatic,  unless  such  party  is  to  be  examined  in  the  cause  in  his 
behalf.*^  Therefore,  such  person  may  give  evidence  against  his 
own  interest  both  at  common  law  and  under  the  statute.**    - 

§  212.  A  party  cannot  testify  as  to  transactions  or  communi- 
cations had  with  a  party  deceased,  ins&ne  or  Iimatic,  against  the 
executor,  adniinistrator,  heir  at  law,  next  of  kin,  assignee,  lega- 
tee, devisee,  or  survivor  of  such  person  or  the  assignee  or  com- 
mittee of  such  insane  person  or  lunatic. — ^As  shown  by  the 
statute,  the  inhibition  to  testify  as  to  transactions  or  communica- 
tions had  with  a  person,  deceased,  insane  or  lunatic,  by  a  party  to, 
a  suit  or  one  interested  in  the  event  thereof,  only  extends  to  such 
evidence  when  offered  against  an  executor,  administrator,  heir  at 
law,  next  of  kin,  assignee,  legatee,  devisee  or  survivor  of  such 
deceased  person,  or  the  assignee  of  committee  of  such  insane  per- 
son or  lunatic.  Hence  a  party  to  a  suit  or  one  interested  in  the 
event  thereof  may  testify  as  to  such  transactions  or  communica- 
tions as  against  all  other  persons. 

The  word  "assignee"  as  used  in  the  statute  is  broad  enough  to 
include  the  grantee  in  a  deed,**  so  as  to  preclude  his  testimony  as 
to  transactions  or  communications  had  with  his  grantor,"  who  has 
since  died. 

In  Seabright  v.  Seabright,"  the  court  in  its  opinion,  construing 
the  meaning  of  the  word  survivor,  as  used  in  the  statute,  says  it 
^'includes  every  person,  who  by  reason  of  his  surviving  the  de- 
ceased becomes  as  such  survivor  interested  in  the  subject  of  the 
controversy.  If  this  be  the  true  meaning  of  the  word  'survivor' 
as  here  used,  it  would  include  a  large  number  of  persons  besides 
surviving  partners.  It  would  include  tenants  by  courtesy,  tenants 
by  dower,  the  survivor  in  a  joint  tenancy  of  land,  which  had  been 
held  by  a  deed  to  husband  and  wife,  whether  such  survivor  were 
the  husband  of  the  wife,  a  widower  or  widow,  who  by  surviving 
his  or  her  matrimonial  partner  became  a  distributee  of  the  deceased 
wife  or  husband,  and  doubtless  others,  who  might  become  suc- 

"  Beall  V.  Shaull,  18  W.  Va.  268.  "  Zane  v.  Fink,  18  W.  Va.  693. 

"Crothers  v.  Crothers,  40  W.  Va.  "28  W.  Va.,  at  p.  468. 

169,  20  S.  E.  Rep.  926. 
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cessors  of  deceased  persons  in  modes  which  do  not  now  occur  to 
me.  It  is,  it  seems  to  me,  impossible  to  conceive  why  successors 
of  any  of  these  sorts  should  not  receive  the  same  protection  from 
the  testimony  of  an  interested  witness  in  reference  to  a  transaction 
had  with  a  deceased  person,  which  a  surviving  partner  now  re- 
ceives. They  are  survivors  of  the  deceased,  as  much  as  he  is;  and 
they -all  need  this  protection  for  the  precise  reason  he  does,  that  is, 
because  by  death  they  have  been  deprived  of  the  testimony  of  the 
deceased  about  this  personal  transaction  between  him  and  the  in- 
terested witness.  If  it  be*  right  to  prohibit  the  interested  witness 
from  testifying  against  one  of  these  survivors  in  reference  to  such 
matters,  a  surviving  partner  for  instance,  it  is  just  as  clearly  right 
to  prohibit  him  from  testifying  against  any  other  of  these  survi- 
vors, as  for  instance  a  widow,  who  as  survivor  of  her  deceased 
husband  is  entitled  to  a  certain  portion  •<jf  his  personal  estate." 

§  212a.  How  competency  of  witness  determined. — If  a  wit- 
ness offered  at  a  trial  be  objected  to  as  incompetent,  the  objection 
shall  be  tried  and  determined  by  the  justice.  The  proposed  wit- 
ness may  be  examined  on  oath  touching  the  question  of  his  com- 
petency, and  other  evidence  may  be  given  in  support  of  or  against 
the  objection.*® 

The  examination  of  a  person  offered  as  a  witness  for  the  pur- 
pose of  testing  his  competency  should  be  made  with  special  refer- 
ence to  the  scope  of  the  inquiry  and  the  subject  matter  about 
which  the  witness  is  to  testify.*^  Thus,  incapacity  to  give  intelli- 
gent and  legal  consent  to  the  commission  of  an  act  does  not  neces- 
sarily imply  incapacity  thereafter  to  narrate  correctly  and  truth- 
fully the  facts  constituting  the  commission  of  the  act.** 

§212b.     How  incompetency  of  witness  may  be  waived. — If  a 

person  is  cross  examined  as  to  matters  about  which  he  has  not 
testified  in  chief  and  as  to  which  he  would  be  an  incompetent 
witness,  such  cross  examination  is  a  waiver  of  objections  to  his 
competency  as  to  such  matters.*® 

§213.  When  and  how  witness  may  be  compelled  to  attend 
before  a  justice. — A  justice  may  issue  subpoenas  for  witnesses 
residing  or  found  in  the  county,  and  compel  their  attendance,  in 

*•  Code,  ch.  60,  sec.  107,  1906,  aec.  "  State  v.  Sine,  supra. 

2058.  "Miner  v.  Miller,  92  Va.  610,  23 

"State   V.   Sine,    12  Idaho,   310,   0       S.  E.  Rep.  891. 
Ann.  (as.   1216. 
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any  suit  pending  before  4iim,  or  in  any  matter  respecting  which 
he  may  lawfully  take  depositions.*^ 

§  214.    Form  of  summons  for  witness. 

County,  to- wit: 

To  any  constable  of  said  county: 

You  are  hereby  commanded  in  the  name  of  the  State  of  West 

Virginia,  to  summon r-  to  appear  before  me,  at  my  office,  in 

district,  in  said  county,  on  the day  of ,  190—, 

at o'clock  —  M.,  to  give  evidence  in  behalf  of ,  in  a 

certain  suit  now  pending  before  nie,  between ,  plaintiff,  and 

,  defendant.* 

Witness,  E.  F.,  justice  of  the  peace  for district,  in  said 

county,  this day  of ,  19 — . 

,  J.  P. 

If  the  production  of  a  book  or  papers  in  the  possession  or  control 

of  the  witness  is  desired,  the  justice  must  add,  after  the  *  in  the 

last  form,  these  words:     ''And  to  bring  and  produce,  at  the  time 

and  place  aforesaid,  certain  (here  describe  the  book  or  documents 

wanted),'' ^^ 

%  214a.  Party  to  a  suit  may  be  examined  as  a  witness. — If  it 
is  desired  to  examine  a  party  to  a  suit  as  a  witness  he  may  be  sum- 
moned to  testify  as  such  just  as  any  other  witness  may  be  sum- 
moned. If  he  is  present  at  the  trial,  he  may  also  be  called  to  tes- 
tify as  any  other  person. 

§215.    By  whom  sunmions  may  be  served  on  a  witness. — 

A  subpoena  may  be  served  by  an  officer,  a  party  to  the  suit  or  any 
other  person.  When  not  served  by  an  officer,  the  affidavit  of  the 
person  who  served  it  will  be  evidence  of  service.^* 

I  215a.  Form  of  return  on  summons  for  witness. — Served  the 
within  summons  by  delivering  a  copy  thereof  to  the  within  named 

on  the  day  of ,  190-^,  {or  say)  served  the 

within  summons  on  the  within  named  on  the  day 

of ^  190—,  by  delivering  a  copy  thereof  to  his  wife  at  his 

usual  place  of  abode  in  this  county  and  giving  her  information  of 

*Code,  ch.  50,  sec.  97,   1906,  sec.  ""Code,  ch.  50,  sec.  98,  J906,  sec 

2048.  2049. 

"Hutchinson,  W.  Va.  Tr.  82. 


§218  HOGG*S   TREATISE   AND   FORMS.  276 

its  puq)ort,  he  not  being  found;  (or  say)  served  the  within  sum- 
mons on  the  within  named  on  the day  of ,  190 — ,  by 

delivering  a  copy  thereof  on  that  day  to ,  a  member  of  his 

family  and  above  the  age  of  sixteen  years,  giving  her  (or  him) 
information  of  its  purport,  he  not  being  found;  (or  say)  not  found. 

§  216. — How  attendance  of  witness  residing  in  an  adjoining 
county  may  be  obtained. — Whenever  either  party  in  an  action 
pending  before  a  justice,  makes  oath  that  the  testimony  of  a  wit- 
ness residing  in  any  county  adjoining  that  in  which  the  suit  is 
pending,  is  material  to  him  in  the  trial  of  the  cause,  the  justice  may 
continue  the  cause  at  the  cost  of  such  party  for  a  period  not  ex- 
ceeding two  weeks,  and  forthwith  issue  a  subpoena  for  such  wit- 
ness,  which  subpoena  may  be  directed  to  a  constable  of  the  county 
in  which  the  witness  resides  and  be  served  by  such  constable,  or 
any  other  person,  as  in  other  cases.*' 

§217.  Person  may  be  iined  for  his  failure  to  attend  as  a  wit- 
ness.— Whenever  it  shall  appear,  to  the  satisfaction  of  a  justice, 
that  any  person  has  been  duly  served  with  a  subpoena  to  give  evi- 
dence before  him  in  any  matter  in  which  he  has  the  authority  to 
require  such  witness  to  appear  and  testify;  that  his  evidence  is 
material;  and  that  he  fails,  or  refuses  to  attend,  as  required  by 
such  subpoena,  such  person,  on  reasonable  notice,  and  an  oppor- 
tunity of  being  heard,  if  he  do  not  show  sufficient  cause  for  such 
failure  or  refusal,  may  be  fined  by  the  justice  not  exceeding  ten 
dollars  and  adjudged  to  pay  the  costs  of  the  proceeding  against 
himself.  An  entry  of  such  fine  and  costs,  stating  the  reason  there- 
for, must  be  made' by  the  justice  in  his  docket,  and  shall  have  the 
effect  of  a  judgment  in  favor  of  the  state,  and  may  be  enforced 
as  other  judgments  of  justices.  When  a  person  in  attendance 
refuses  to  testify,  without  showing  sufficient  cause,  he  shall  be 
subject  to  like  penalty.** 

§  218.  Person  who  fails  to  testify  as  a  witness  may  be  fined 
and  is  also  liable  in  damages  to  the  party  injured. — Every  per- 
son subpoenaed  as  aforesaid,  and  failing  or  refusing  to  appear  and 
testify,  without  sufficient  cause,  and  every  person  present  at  the 

28  Oode,  ch.  60,  sec.  99,  1906,  sec.  «*  Code,  ch.  50,  aec  104,  1906,  sec. 

2050.  2055. 

For  form  of  oath  or  affidavit  under  «• 
this  law,  see  ante,  §  158a. 
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trial  and  refusing  to  testify,  without  such  cause,  shall  also  be  liable 
to  the  party  requiring  his  evidence  for  all  damages  such  party 
may  sustain  by  such  failure  or  refusal." 

§  2-19.  Witness's  per  diem  and  mileage. — A  person  attending 
as  a  witness  under  a  subpoena,  shall  be  allowed  fifty  cents  for 
each  day's  attendance,  and  five  cents  for  each  mile  necessarily 
traveled  to  the  place  of  attendance,  and  the  same  for  returning, 
and  also  the  tolls  and  ferriages  paid  by  him.*' 

§219a.  Docket  entry  of  proceeding  against  witness  for  failure 
to  attend. 

f      Upon  failure  of  C.  D.  to  attend 

vs.  y         u 

P   j^  t       as  a  witness. 

June  21,  19 — .  Subpoena  issued  by  me  in  action  of  A.  B.  vs. 
E.  F.,  then  pending  before  me,  for  the  appearance  of  C.  D.,  on 

the  day  of  ,  19 — ,  at  o'clock,  — m.,  at  my 

office,  as  a  witness,  to  give  evidence  before  me  in  behalf  of  the 
(plaintiff;  or,  defendant,  as  the  case  is),  as  by  my  docket  shown 
on  p. ,  made  part  hereof. 

June  25,  19 — .  It  appears  to  my  satisfaction  that  C.  D.  had 
been  duly  served  with  a  subpoena  to  give  evidence  before  me  in 
said  action;  that  his  evidence  was  material,  and  that  he  failed  and 
refused  to  attend  as  required  by  said  subpoena;  therefore,  on 

June  25,  19 — ,  I  issued  a  rule  against  the  said  C.  D.,  directed  to 
any  constable,  and  delivered  same  to  G.  H.,  constable,  returnable 
on  the  30th  day  of  June,  19 — ,  at  10  o  clock  a.  m.,  requiring  said 
C  D.  to  show  cause  why  he  should  not  be  fined  according  to  law 
for  his  contempt  of  said  subpoena. 

June  30,  19 — ,  10  o'clock  a.  m.  C.  D.  appeared  to  answer  the 
rule  issued  in  this  proceeding;  and,  having  an  opportunity  to  be 
heard,  trial  had,  and  having  heard  the  matters  alleged  for  and 
against  him,  it  is  considered  by  me  that  the  State  of  West  Virginia 
recover  of  said  C.  D.  the  sum  of  ten  dollars  fine  for  his  failure  and 
refusal  to  obey  said  subpoena,  and  the  costs  of  this  proceeding.^^ 

"Code,  ch.  50,  sec.  105,.  1906,  sec.  "See  Hutchinson's  Treatise,  84,  86, 

2056.  from  which  the  above  form  is  taken* 

"Code,  ch.  60,  sec.  101,  1906,  sec 
2052. 
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§  219b.  Form  of  notice  or  rule  to  witness  to  show  cause  why 
he  should  not  be  fined  for  his  failure  to  attend. 

County,  to-wit : 

To  any  constable  of  said  county: 

You  are  hereby  commanded,  in  the  name  of  the  State  of  West 
Virginia,  to  summon  C.  D.,  who  was  duly  served  with  a  subpoena 

as  witness  for  the  ,  in  the  action  of  A.  B.  against  E.  F., 

lately  pending  before  me,  ,  a  justice  of  the  peace  of  said 

county,  to  appear  before  me  on  the  day  of  ,  19 — , 

at o'clock  — M.,  to  show  cause,  if  he  can,  why  he  should  not 

be  fined  for  his  failure  to  obey  said  subpoena. 

Given  under  my  hand,  in  my  district  of ,  this day 

of ,  19—. 

,  J.  P." 

§  220.  Cost  where  more  than  two  witnesses  to  the  same  fact 
are  examined. — Any  party  calling  more  than  two  witnesses  to 
any  fact  which  is  not  contradicted  by  another  witness,  shall  pay 
the  costs  of  such  additional  witnesses,  unless  otherwise  ordered  by 
the  justice.*® 

§221. — ^When  witness  must  claim  his  attendance. — No  claim 
for  attendance  shall  be  allowed  a  witness,  unless  made  before 
judgment  is  entered.*" 

§222.  When  person  may  demand  his  fees  before  attending 
as  a  witness. — A  witness  in  a  civil  suit  is  entitled,  at  the  time 
the  subpoena  is  served,  to  demand  payment  of  his  legal  fees  for 
traveling  to  and  from  the  place  of  trial,  and  one  day's  attendance. 
If  he  demand  them  at  such  time,  and  they  are  not  paid,  he  is  not 
obliged  to  attend  the  trial  before  the  justice.  But  if  at  the  time  of 
issuing  such  subpoena,  or  afterwards,  the  party  for  whom  it  is 
issued,  file  his  affidavit  with  the  justice  that  he  is  unable  pecuniarily 
to  pay  the  fees  and  mileage  of  his  witness,  the  justice,  if  satisfied 
of  the  truth  of  the  affidavit,  shall  endorse  on  the  subpoena  the  fact 
of  such  affidavit  having  been  made,  and  in  such  case  the  witness 
shall  attend  without  the  pre-payment  of  fees  or  mileage.*^ 

^Idemy  85.  »  Code,  ch.  50,  sec.  103,  1906,  sec. 

»Cod«,  ch.  50,  sec.  102,  1906,  aec.      2064. 
2053.  "^Code,  ch.  50,  sec.  100,  1906,  sec 

2051. 
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§  223.  Affidavit  of  party's  inability  to  pay  the  fees  and  mile- 
age of  his  witnesses. 

State  of  West  Virginia,    ) 
County  of ^ 

Before  the  undersigned  authority  this  day  personally  came  A.  B., 
who,  after  being  duly  sworn^  says:  That  he  is  the  plaintiff  (or,' 
defendant,  as  the  case  may  be)  in  a  certain  civil  action  now  pend- 
ing before  E.  F.,  a  justice  of  the  county  and  state  aforesaid,  in 
which  C.  D.  is  defendant;  that  affiant  has  had  subpoenas  issued 
for  M.  L.  and  J.  K.  to  appear  before  the  said  justice  to  testify  in 
said  action  on  behalf  of  this  affiant.  And  affiant  further  says  that 
he  is  unable  pecuniarily  to  pay  the  fees  and  mileage  of  his  said 
witnesses. 

A.  B. 

Taken,  sworn  to  and  subscribed  before  me  this  day  of 

,190—. 

E.  F.,  J.  P. 

§224.  Form  of  endorsement  on  summons  by  justice,  after 
affidavit  of  pa];ty's  inability  to  pay  fees  and  mileage  of  his  wit- 
nesses.— A.  B.,  the  plaintiff  in  the  above  named  action  now 
pending  before  me  as  a  justice  of  the  peace,  having  filed  his  affi- 
davit in  said  action,  stating  that  he  is  unable  pecuniarily  to  pay 
the  fees  and  mileage  of  his  witnesses,  and  being  satisfied  of  the 
truth  of  said  affidavit,  I  direct  the  attendance  of  the  within  named 
witnesses  before  me  in  said  action  without  the  pre-payment  of 
their  fees  or  mileage. 

Given  under  my  hand  this  day  of ,  190 — . 

E.  R,  J.  P. 

§225.  When  depositions  may  be  read  before  a  justice. — No 
deposition  of  any  person  shall  be  given  in  evidence  on  the  trial  on 
behalf  of  either  party,  if  the  other  object,  unless  the  party  against 
whom  it  is  offered  had  reasonable  notice  of  the  taking  thereof, 
and  was  allowed  freely  to  cross-examine  the  witness,  subject  to 
the  rules  of  law.'* 

§  226.     Form  of  notice  to  take  depositions. 
To  A.  B.: 
Take  notice  that  on  the day  of ,  190 — ,  at 


Code,  ch.  60,  sec.   106,   1906,  sec.   2057. 


§227  Hogg's  treatise  and  forms.  280 

in  the  County  of and  State  of  West  Virginia,  between  the 

hours  of o'clock  a  m.  and o'clock  p.  m.  on  that  day, 

I  shall  take  the  depositions  of  J.  K.  and  L.  M.,  to  be  read  in  evi- 
dence in  my  behalf  in  a  certain  civil  action  now  pending  before  E. 

F.,  in  the  district  of  ,  county  of  and  State  of  West 

Virginia,  in  which  I  am  plaintiff  and  you  are  defendant;  and,  if 
from  any  cause  the  taking  of  said  depositions  be  not  commenced 
on  that  day,  or,  if  commenced  they  be  not  completed  on  that  day, 
the  taking  of  said  depositions  will  be  adjourned  from  day  to  day, 
at  the  same  place  and  between  the  same  hours,  until  they  are  com- 
pleted. C.  D. 

§227.  Form  of  caption,  opening  and  closing  deposition  and 
form  of  certificate  to  be  appended  thereto. — Depositions  of  wit- 
nesses taken  in  an  action  pending  before  E.  F.,  a  justice  of  the 

district  of  in  the  countv  of  ,  State  of  West  Vir- 

ginia,  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  pursuant 

to  the  notice  hereto  attached,  at  ia  the  county  of  

and  State  of  West  Virginia,  on  the  day  of ,  190 — , 

between  the  hours  of o'clock  a.  m.  and o'clock  p.m.. 

to  be  read  as  evidence  on  behalf  of  plaintiff  in  said  action. 

Present  for  the  plaintiff . 

Present  for  the  defendant . 

L.  K.,  a  witness  of  the  county  of ,  being  first  duly  sworn 

by  me,  as  hereinafter  certified,  deposes  as  follows: 

1.  Question . 

Answer . 

2.  Ques. (etc.) 

If  the  witness  is  cross-examined,  proceed  thus: 

Crass  examined  by  the  plaintiff  (or,  defendant,  as  the  case  may 
be.) 

1.  Ques. . 

A. (etc.) 

If  any  paper  is  referred  to  by  the  witness,  it  should  be  marked 
by  a  letter  (or  figure,  or  some  mark  so  as  to  identify  it)  and  an- 
nexed to  the  deposition;  and  the  witness  will,  in  his  deposition 
refer  to  it  as  the  paper  annexed  to  his  deposition  marked  "A"  or 
whatever  mark  of  identification  may  be  adopted. 

After  the  testimony  of  the  witness  is  written  down,  it  should  be 
read  to  him  and  such  corrections  made  as  he  may  desire.  At  the 
end  of  the  examination  there  is  usually  appended  the  following: 

And  further  the  deponent  saith  not. 
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If  more  than  one  witness  is  examined,  proceed  with  the  deposi- 
tions as  follows: 

And  thereupon  came  O.  T.,  another  witness  of  lawful  age,  who, 
after  being  first  duly  sworn  as  hereinafter  certified,  deposes  as 
follows : 

1.  Question . 

Answer . 

Each  witness  having  subscribed  to  his  own  testimony,  the  officer 
taking  the  depositions  must  annex  at  the  end  of  the  whole  his 
certificate,  which  may  be  in  the  following  form  and  to  the  follow- 
ing effect: 

State  of ,      ) 

County  of r-.    ) 

I»  Q.  C,  a  notary  public  (or  whatever  his  oMcial  character  may 
be)  within  and  for  the  county  and  state  aforesaid,  do  hereby  cer- 
tify that  the  foregoing  depositions  of  L.  K.  and  O.  T.  were  duly 
taken,  sworn  to  and  subscribed  before  me,  at  the  time  and  place 
and  for  the  purpose  specified  in  the  caption  thereto*. 

Given  under  my  hand -this day  of ,  190 — . 

Q.  C,  Notary  Public.'* 

%  228.  Witness  whose  deposition  may  be  taken  and  used  be- 
fore a  justice. — Depositions  of  witnesses  residing  out  of  the 
county,  or  sick,  or  otherwise  unable  to  attend,  or  about  to  leave 
the  county,  may  be  taken  by  either  party  on  reasonable  notice  to 
the  other  to  be  used  in  trials  before  a  justice ;  and  no  commissioner 
shall  be  necessary.** 

§  228a.  Before  whom  depositions  may  be  taken. — Depositions 
within  the  state  may  be  taken  in  West  Virginia  by  a  justice  of  the 
peace,  notary  public  or  commisioner  in  chancery ;  without  the  state, 
before  any  commissioner  appointed  by  the  Governor  of  the  State 
or  any  justice,  notary  public  or  other  officer  authorized  to  take 
depositions  in  the  state  wherein  the  witness  may  be.*'^ 

§  229.  How  depositions  to  be  transmitted  to  a  justice  and 
when  depositions  may  be  read  in  a  justice's  court. — Such  deposi- 
tions shall  be  sent  under  seal  to  the  justice  before  whom  the  case 

"  See  Watson's  Treatise,  140.  •■  1  Hogg's  Equity  Procedure,  %  478. 

"Code,  ch.  50,  sec.  110,   1906,  sec. 
2061. 
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is  to  be  tried,  the  officer  taking  the  same  writing  his  name  across 
the  place  where  it  is  sealed.  And  if  the  witness,  at  the  time  of  the 
trial,  be  absent  from  the  county,  or  sick,  or  otherwise  unable  to, 
attend,  the  deposition,  if  competent  and  proper  evidence,  may  be 
read  in  evidence  at  the  trial  by  either  party.*' 

§  230.  By  whom  depositions  may  be  taken — May  be  in  short- 
hand— Signature  of  witness — Certificate  of  officer  taking  deposi- 
tions.— ^"In  any  pending  case  the  deposition  of  a  witness  whether 
^a  party  to  the  suit  or  not,  may  without  commission,  be  taken  in 
or  out  of  this  state  by  a  justice  or  notary  public,  or  by  a  com- 
mission in  chancery,  or  before  any  officer  authorized  to  take 
depositions  in  the  county  or  state  where  they  may  be  taken;  and 
such  depositions  may  be  taken  in  shorthand,  or  stenographic 
characters  or  notes,  and  shall  be  written  out  in  full  and  tran- 
scribed into  the  English  language  by  the  stenographer  taking  the 
same,  and  certified  by  the  officer  before  whom  the  depositions 
are  taken;  and  if  certified  by  such  officer  under  his  hand  and  if 
further  certified  by  him  that  such  stenographic  characters  and 
notes  were  correctly  taken  and  accurately  transcribed  by  him,  or 
under  his  direction  and  supervision,  and  that  the  witnesses  were 
fully  sworn,  such  depositions  may  be  received  and  read  in  evi- 
dence without  proof  of  the  signature  to  such  certificate,  and, 
without  the  signature  of  the  witness  to  such  depositions;  and  in 
case  the  stenographer  taking  the  said  depositions  is  not  the  officer 
before  whom  the  same  is  being  taken,  then  such  stenographer 
before  proceeding  to  take  any  of  said  depositions,  shall  be  sworn 
to  take  correctly  and  accurately  transcribe  the  sime,  and  the 
certificate  of  the  officer  before  whom  the  depositions  are  taken 
shall  state  that  the  stenographer  was  so  sworn."  '^ 

If  the  depositions  are  taken  in  shorthand  and  afterwards  written 
in  longhand,  but  not  certified  in  the  manner  provided  by  the  statute 
here  set  forth,  and  the  depositions  after  being  transcribed  into 
the  English  language  have  not  been  certified  to  by  the  witnesses, 

86  Code,  ch.  50,  sec.  Ill,  1906,  sec.  that  upon  being  taken  they  should 
2062.  Depositions  intended  to  be  be  filed  by  the  justice  upon  their  re- 
read in  evidence  in  the  circuit  court  ceipt  by  him.  When  the  depositions 
must  be  filed  with  the  clerk.  The  are  filed  in  a  justice's  court,  they 
statute  does  not  provide  whether  the  may  be  opened  by  him  at  any  time, 
depositions  shall  be  filed  with  a  jus-  sr  Code,  1913,  ch.  130,  sec.  33. 
tice  or  not,  but  it  is  fair  to  presume 
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or  signed  by  them,  the  depositions,  if  objected  to,  can  not  be 
read.'* 

If  the  depositions  are  written  out  in  the  English  language  at 
the  time  they  are  being  taken,  whether  in  typewriting  or  script, 
so  that  they  may  be  read  by  the  witnesses,  or  parties  interested, 
the  failure  of  the  witnesses  to  sign  them  is  not  ground  for  their 
suppression/* 

If  the  depositions  are  not  taken  by  a  stenographer,  but  by  an 
officer,  such  officer  may  write  the  questions  and  answers,  or  they 
may  be  written  by  another,  so  it  be  done  in  the  presence  and 
under  the  supervision  of  the  officer  before  the  depositions  are 
taken.  However,  it  is  in  most  instances,  perhaps,  more  satis- 
factory that  the  officer  himself  reduce  the  depositions  to  writing. 

§231.  Adjournment  of  the  taking  of  depositions. — ^In  the 
notice  to  take  depositions,  it  is  usual  to  provide  that  if  they  be 
not  completed  on  the  day  specified,  the  further  taking  thereof  will 
be  adjourned  from  day  to  day  until  the  same  be  completed.  If 
the  notice  provide  for  the  adjournment  from  day  to  day  and  from 
time  to  time,  the  right  of  adjournment  to  a  subsequent  day  is 
not  questioned;  but  the  adjournment  and  the  cause  therefor  and 
the  date  to  which  it  is  made  should  be  noted  in  the  deposition,  and 
should  be  from  day  to  day,  or  from  time  to  time,  as  the  notice 
may  provide.  If  the  notice  be  for  an  adjournment  from  day  to 
day,  and  it  be  made  to  a  subsequent  date,  passing  over  one  or  more 
days,  the  depositions  will  be  suppressed  unless  the.  adverse  party, 
his  agent  or  attorney,  consented  to  the  adjournment  or  was  present 
and  made  no  objections,  which  is  treated  as  consent.  The  officer 
may  adjourn  to  another  place  than  the  one  designated  in  the 
notice,  if  the  parties  are  present  and  good  reasons  for  the  adjourn- 
ment appear.*'* 

§232.  How  the  witness  should  be  examined  in  taking  his 
deposition  and  the  extent  of  such  examination. — ^The  officer  in 


8«Sliepperd  v.  Snodgrass,  47  W. 
Va.  79,  34  S.  E.  879. 

wShepperd  v.  Snodgress,  47  W. 
Va.  79,  34  S.  E.  879;  Behrensmayer 
V.  Kreitz,  135  HI.  691,  26  N.  E.  704. 

40 1  Hogg's  Equity  Procedure, 
S  486.  "An  adjournment  in  taking 
depositions  from  one  time  to  an- 
other must  specify  the  date  to  which 


the  adjournment  is.  An  adjourn- 
ment from  19th  March,  1890,  *until 
15th  ,  1890,'  is  had.  Deposi- 
tions taken  15th  May,  1890,  the  ad- 
verse party  not  appearing,  can  not 
be  read  over  his  exception."  Bennett 
V.  Bennett,  37  W.  Va.  396,  16  S.  E. 
638,  38  Am.  St.  Rep.  47. 
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taking  the  deposition  should  put  the  questions  one  by  one  to  the 
witness,  and  obtain  a  distinct  answer  to  each  question  so  pro- 
pounded.*^ It  is  not  the  duty  of  the  officer  to  decide  whether  the 
witness'  answers  are  responsive,  competent  and  relevant,  but  he 
should  put  down  the  questions  and  answers  as  delivered,  and  note 
the  objection  if  any  be  made.  The  witness  should  not  go  before 
the  officer  with  his  deposition  already  prepared,  as  this  would 
render  it  invalid.  However,  the  deposition  is  not  objectionable  by 
being  taken  in  narrative  form,  if  no  request  be  made  at  the  time 
it  was  taken  that  each  question  be  written  down  before  answered." 
The  witness  whose  deposition  is  taken  may  be  examined  on  all 
parts  of  the  case  whether  direct  or  in  rebuttal,**  provided  such 
examination  be  confined  to  matters  which  are  germane  to  the 
subject-matter  of  the  action.**  The  reason  for  this  is  that  the 
witness  being  absent,  it  is  necessary  to  thus  obtain  his  evidence  to 
cover  all  points  that  may  arise  upon  the  issues  made  by  the 
pleadings  in  the  cause. 

§  233.  Suggestions  by  party  or  counsel  to  witness  while  giv- 
ing his  deposition. — While  the  witness  is  testifying,  he  ought  to 
be  left  free  to  give  his  own  answers,  unaided  by  the  suggestions  of 
counsel.  He  may  openly  in  the  presence  of  the  officer,  but  should 
not  be  permitted  to  do  so  privately  or  in  whispers,  consult  the 
party  or  his  counsel  or  other  person,  but  he  must  answer  the 
questions  in  his  own  language  without  aid  by  writing  or  other- 
wise from  the  parties  or  their  counsel.*'  It  has  been  held  suffi- 
cient to  exclude  a  deposition  where  a  party  interferes  in  the  taking 
of  a  deposition  by  suggesting  and  dictating  answers  to  the  witness, 
so  as  to  render  it  doubtful  whether  the  answers  taken  down 
were  such  as  the  witness  would  have  given  if  left  free  to  give 
his  own  answers.** 

§234.  The  answers  of  the  witness  in  giving  his  deposition 
should  be  responsive. — The  witness  in  giving  his  evidence 
should  confine  his  answers  to  the  questions.     That  is,  he  should 

41  Vincent  v.  Huff,  Lessee,  4  Serg.  "Qrr    &    Lindsley    Shoe    Co.    v. 

&  R.  298.  Hance,   44   Mo.    App.   461 ;    Lyon   v. 

*2  Myers  v.  Murphy,  60  Ind.  282.        TaUmadge,  14  Johns.  501. 

48Thurstin  v.  Luce,  61  Mich.  292,  "Stewart  v.  Turner,  3  Edw.,  ch. 

28  N.  W.  Rep.  103.  458. 

*«  Pratt  V.  Battles,  34  Vt.  391. 
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give  such  answer,  if  able,  as  the  question  calls  for.  His  answer 
should  not  be  evasive  or  beyond  the  scope  of  the  question.  If, 
however,  he  answers  that  he  "can  not  remember,"  or  that  he  "does 
not  know,"  this  is  sufficiently  specific,  where  the  witness  is  not 
able  to  make  further  answer. 

§235.  When  witness  giving  deposition  may  be  cross  exam- 
ined, and  the  extent  thereof. — ^A  party  has  a  right  to  cross 
examine  a  witness  at  any  time  between  the  hours  on  the  day  fixed 
in  the  notice  of  adjournment  for  the  taking  of  the  deposition; 
hence,  the  officer  who  has  taken  the  deposition  should,  within 
the  appointed  hours,  open  it  at  the  instance  of  any  party  who 
was  not  present  when  it  was  taken  to  enable  him  to  cross  examine 
the  witness.*^  It  is  the  duty  of  the  witness  to  answer  all  questions 
unless  they  tend  to'  criminate  him,  that  are  asked  him  on  cross 
examination;  and  if  he  refuses  to  ansvyer  questions  upon  cross 
examination,  that  are  proper,  the  deposition  is  inadmissible.*®  So 
if  witness  be  in  so  weak  a  condition  as  to  preclude  his  cross  exam- 
ination, his  deposition  should  not  be  admitted.**  But  the  failure 
of  the  witness  to  answer  a  question  on  cross  examination  not 
pertinent  to  any  issue  in  the  case  is  not  sufficient  ground  for  th^ 
rejection  of  the  deposition.*^  The  cross  examination  of  the  wit- 
ness need  not  be  confined  to  the  matters  brought  out  on  the  direct 
examination,  but  the  witness  may  be  cross  examined  as  to  any 
question  that  may  be  pertinent  to  any  matter  to  be  decided  in  the 
case,  and  any  fact  tending  to  show  bias  in  the  evidence  of  the 
adverse  party  is  admissible,  whether  it  be  offered  by  the  exam- 
ination in  chief  or  on  cross  examination.'* 

§  236.  Objection  to  questions  during  the  taking  of  a  deposi- 
tion.— The  officer  taking  a  deposition  can  not  decide  the  question 
of  the  competency  of  the  witness  to  testify,'*  nor  upon  the  pro- 
priety of  questions  propounded  to  the  witness,  but  when  an  objec- 
tion is  made  to  the  question  asked  the  witness  in  giving  his  depo- 
sition, the  objection  should  be  noted  and  the  question  answered. 
It  is  the  duty  of  the  officer  to  take  all  the  testimony  which  is 

«7  Jeter  v.  Taliaferro,  4  Munf .  80.  «">  Cohen  v.  Oliver,  9  Tex.  Civ.  App. 

48  Stonebraker  ▼.  Short,  8  Pa.  St.  35,  29  S.  W.  Rep.  81. 

155.  BiEvansech  v.  Galveston,  C.  &  S; 

4»Pringle  v.  Pringle,  50  Pa.   St  F.  R.  Co.,  61  Tex.  24. 

281.  02  Carpenter  v.  Dame,  10  Ind.  125. 
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isought  to  be  obtained  from  the  witness,  regardless  of  his  opinion 
as  to  its  relevancy,  materiality  or  competency. 

§  237.  Making  documents  part  of  a  deposition. — It  is  proper 
for  the  witness  whose  deposition  is  being  taken,  to  identify  a 
written  instrument  and  attach  it  to  his  deposition;  or,  if  it  is  of 
value  and  importance  to  him  and  he  does  not  desire  to  part  with 
the  original,  he  may  file  a  copy  of  it  instead  of  the  original  f^  but 
the  exhibit,  although  attached  to  the  deposition,  is  not  necessarily 
made  competent  evidence,  if  otherwise  incompetent.^* 

If  the  genuineness  of  the  handwriting  is  in  issue,  the  witness 
can  not  express  his  opinion  with  reference  thereto  from  a  photo- 
graphic copy  thereof  made  part  of  his  deposition,  but  the  hand- 
writing itself  must  be  submitted  to  the  witness." 

§238.  Signing  deposition  by  a  witness. — While  it  is  usual 
for  a  witness  in  this  state  to  sign  his  deposition,  the  signature  of 
the  witness  is  not  essential  to  its  validity;  so  that  if  the  witness 
omit  to  sign  his  deposition  this  is  not  sufficient  ground  for  its 
exclusion  as  evidence.'*® 

§  238a.    Reading  depositions  on  an  appeal  from  the  justice. — 

"Depositions  regularly  taken  and  read  as  evidence  on  the  trial 
before  a  justice  of  the  peace,  may  be  read  in  the  circuit  court 
on  appeal."  **«• 

§  238b.  Objections  to  depositions — ^When  to  be  made— Ob- 
jections to  the  reading  of  depositions  after  the  trial  begins  comes 
too  late,  if  such  objection  be  upon  any  ground  that  can  be  cured 
by  a  retaking  of  the  depositions.*'^ 

§  239.  When  the  execution  of  a  written  instrument  used  as 
evidence  on  a  trial  before  a  justice  need  not  be  proved. — ^The 
execution  of  any  written  instrument,  or  of  any  assignment  or 

BSGimbel  v.  HulTord,  46  Ind.  125.  Read  the  text  of  this  section  in 

M  Ashley  v.  Wolcott,  69  Mass.  671.  connection   with    §  230,   as  they   are 

86  BIbom  V.  Zimpelman,  47  Tex.  503,  to  be  considered  in  pari  materia. 

26  Am.  Rep.  315.  B«a  Cable  Company  v.  Mathers,  72 

»« Shepard    v.    Snodgrass,    47    W.  W.  Va.  807,  79  S.  E.  1079. 

Va.  79,  34  S.  E.  Rep.  879.  so&  Cable     Company    v.     Mathers^ 

8upra, 
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endorsement  thereof,  produced  at  the  trial,  need  not  be  proved 
unless  the  adverse  party,  his  agent  or  attorney,  makes  oath  that 
he  does  not  believe  the  same  to  be  genuine.*^^ 

§  240.  Form  of  affidavit  denjring'thc  genuineness  of  a  written 
instrument. 

State  of  West  Virginia,    ) 
County  of  .  ) 

Before  the  undersigned  authority  this  day  personally  appeared 
C.  D.  who,  after  being  duly  sworn,  says  that  he  is  the  defendant 
in  a  civil  action  now  pending  before  E.  F.,  a  justice  of  the  district 

of  ,   in  the  county  aforesaid,  wherein  A.   B.   is  plaintiff. 

Affiant  further  says  that  he  does  not  believe  that  the  note  (or 
whatever  the  instrument  may  be,  the  genuineness  of  which  is 
denied)  sued  on  in  this  action  is  genuine.  (//  it  be  the  assign- 
^ment  or  endorsement  that  is  denied  as  genuine,  the  form  may  be 
readily  adapted  thereto.) 

§  241.  Docket  entry  of  oath  of  party  denying  genuineness  of 
written  instrument. —  {After  the  style  of  the  action  and  the  other 
proper  docket  entries  proceed  as  follows:)  Upon  the  trial  of  the 
above  action  A.  B.  produced  a  written  instrument  purporting  to 
be  the  note  {or  whatever  the  instrument  may  be)  of  C.  D.,  bearing 

date  on  the  day  of  ,   19 — ,   and   in   the  sum  of 

$ ;  whereupon  the  said  C.  D.  made  oath  that  he  does  not 

believe  the  said  instrument  to  be  genuine."' 

§  242.  Witness  must  be  sworn  or  affirmed  before  giving  his 
evidence. — Every  witness,  before  giving  his  testimony,  shall  be 
sworn  that  the  evidence  he  will  give  relating  to  the  matter  in 
difference  between  the  plaintiff  and  defendant  shall  be  the  truth, 
the  whole  truth  and  nothing  but  the  truth.  A  solemn  affirmation 
shall,  in  all  cases,  have  the  same  effect  as  an  oath;  and  the  rules 
of  evidence  in  trials  and  proceedings  before  justices  shall,  unless 
otherwise  provided,  be  the  same  as  in  the  circuit  courts.*^® 

% 

B7  Code,  ch.  50,  sec.  100,  1906,  sec.  his  evidence  showing  the  instrument 

2060.  to   be   genuine,    and    unless    this    is 

BsWhen  this  eath  is  niade  denying  done  such  instrument  can  not  be  used 

the   genuineness    of    the    instrument  as  evidence. 

produced,  it  is  incumbent  upon  the  B9Code,  ch.  50^  sec.  112,  1906^  sec. 

party  relying  upon  it  to  introduce  2063. 
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§  243.    Form  of  oath  to  be  administered  to  a  witness. — You 

do  solemnly  :wear  that  the  evidence  you  are  about  to  give  in  the 
case  pending  before  me  wherein  A.  B.  is  plaintiff  and  C.  D.  is 
defendant  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God. 

§  244.  Form  of  affirmation  of  a  witness. — ^You  do  solemnly 
and  sincerely  declare  and  affirm  that  the  evidence  which  you  are 
about  to  give  in  the  action  now  pending  before  me  wherein  A.  B. 
is  plaintiff  and  C.  D.  is  defendant  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth ;  and  this  you  do  under  the  pains 
and  penalties  of  perjury. 

§  245.  The  witnesses  may  be  separated  before  being  exam- 
ined.— It  is  the  duty  of  the  court,  either  in  a  criminal  or  civil 
action,  to  separate  the  witnesses,  when  asked  to  do  so  by  either 
party,  but  this  rule  does  not  apply  to  the  attorneys  in  the  case  or 
the  officers  of  the  court,'®  or  the  parties  to  the  action.'^ 

This  rule,  it  seems  to  us,  may  be  applied  in  justices*  courts  as 
well  as  in  the  circuit  court. 

If  the  witnesses  are  to  be  separated,  they  are  named  by  the 
parties  and  the  justice  requests  them  to  withdraw,  and  charges 
them  not  to  converse  together  about  their  testimony.  Should  the 
witness  disobey  the  order,  he  is  in  contempt  of  court  and  subject 
to  punishment  for  contempt,  but  the  party  will  not  be  deprived  of 
his  evidence  by  reason  of  his  disobedience  of  the  order  of  sepa- 
ration.'^ 

§  246.  The  direct  and  cross-examination  of  a  witness. — ^When 
a  witness  is  sworn  or  affirmed,  he  is  first  examined  by  the  party 


«o  Gregg  V.  State,  3  W.  Va.  705; 
State  V.  Morgan,  36  W.  Va.  260,  13 
S.  E.  Rep.  385. 

«i  2  Elliott  on  Evidence,  |  801.  "It 
has  also  been  held  that  the  follow- 
ing should  not  be  excluded:  one  who 
is  a  party  iit  interest,  though  not  a 
party  to  the  record;  an  agent  of  the 
party,  when  the  presence  ot  such 
agent  is  necessary,  as  when  the  agent 
has  gained  so  much  familiarity  with 


the  facts  as  to  make  his  presence 
highly  essential;  an  officer  during 
the  testimony  of  another  officer;  and 
it  is  said  that  expert  witnesses,  as  a 
rule,  are  not  exchided  until  they  hear 
the  evidence  upon  the  subject  con- 
cerning which  they  are  to  testify." 

«2  Hopper  V.  Commonwealth,  6 
Gratt.  684;  Heys'  Caae,  32  Gratt.  W6; 
Gregg  V.  State,  3  W.  Va.  706. 
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producing  him ;  this  is  called  his  direct  examination  or  examination 
in  chief.  When  his  examination  in  chief  is  concluded,  he  is  then 
examined  by  the  other  party;  this  is  called  his  cross  examination. 
The  party  calling  the  witness  may  then  re-examine  him  after 
which  he  may  be  re-cross  examined. 

Neither  party  has  a  right  to  interfere  with  or  interrupt  the 
examination  of  the  witness  while  being  made  by  the  other  except 
to  object  to  the  questions  asked ;  this  rule  should  be  rigidly  applied 
by  the  justice,  as  well  to  preserve  order,  as  to  prevent  an  unneces- 
sary waste  of  time.  A  wrangling  dispute  between  the  parties, 
or  a  party,  or  an  attorney  and  the  witness,  should  not  be  per- 
mitted. It  is  degrading  to  the  justice  and  excites  a  bad  state  of 
feeling  between  the  parties.*^ 

§  247.    Leading   questions  not  generally  permitted. — In  the 

direct  examination  as  a  rule  it  is  not  allowable  to  put  to  the 
witness  what  are  called  leading  questions.  By  this  term  is  meant 
questions,  which  indicate  or  suggest  the  answers  which  the  witness 
is  expected  or  desired  to  make  and  which  lead  him  to  make  such 
answers."*  Questions  which  embody  a  material  fact  and  admit 
of  a  mere  affirmative  or  negative  answer,  as,  for  illustration,  the 
answer  of  "yes"  or  "no,"  are  usually  leading."'^ 


«3See  Watson's  Treatise  (Ed. 
1903)   159. 

•4  Watson's  Treatise  (Ed.  1903) 
159;  2  Elliott  on  Evidence,  §833. 

«B  2  Elliott  on  Evidence,  §833; 
Watson's  Treatise,  159. 

''A  leading  question  is  one  which 
suggests  or  puts  a  desired  answer  in 
the  mouth  of  a  witness.  A  question 
is  not  necessarily  leading  because  it 
may  be  answered  by  'yes'  or  *no.* " 

Leading  question.  "An  interroga- 
tory, in  writing,  addressed  to  a  wit- 
ness asking  him  whether  or  not  he 
knew  that  A.  ran  a  house  of  prosti- 
tution in  a  town  designated,  and,  if 
*yes,'  when  and  for  how  long  a  time, 
it  not  objectionable  as  a  leading  ques- 
tion." Coogler  V.  Rhodes,  38  Fla. 
240,  21  So.  107,  56  Am.  St.  Rep.  170; 
see  also  note  to  this  case  at  page  177. 

From  the  note  to  Turney  v.  State, 
47  Am.  Dec.  at  pp.  82,  S'^,  we  take 
the  following: 


"In  an  action  for  negligence  of  a 
driver,  a  plan  of  the  street,  with  its 
pavements,  comers,  turnings,  etc., 
would  not  be  objectionable,  as  lead- 
ing the  witness;  but  the  supposed 
posiUon  of  the  carriages  should  not 
be  marked  upon  the  plan."  Beaumon 
V.  EUice,  4  Car.  &  P.  585;  but  see 
Rex  V.  Hadden,  1  Id.  184.  "The  ques- 
tion, What  have  you  seen,  by  the 
way,  of  intoxicating  liquors  being 
sold  between  July  1,  1860,  and  April 
15,  1861,  in  that  building?'  is  not  ob- 
jectionable as  leading."  State  v.  Schil- 
ling, 14  Iowa,  455.  "Nor  is  the  ques- 
tion, 'Do  you  know  whether  A.  B. 
was  ever  prosecuted  for  stealing  a 
gray  stud-horse;  if  so,  by  whom  and 
where?*"  Sexton  v.  Brock,  15  Ark. 
345.  "Nor,  *Did  he  court  her?'  in  a 
breach-of-promise  suit.'  "  Greenup  v. 
Stoker,  8  111.  (3  Gilm.)  202.  "Nor, 
'Did  his  insanity  take  the  form  of 
dislike  to  his  relatives  and  friends?'" 
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An  exception  is  made  to  the  rule,  forbidding  leading  questions 
in  order  to  enable  counsel  to  bring  the  witness  as  soon  as  possible 
to  the  material  points  on  which  he  is  to  testify,  and  allows  leading 
questions  for  this  purpose  in  that  part  of  the  examination  of  the 
witness  which  is  merely  introductory  to  that  which  is  material.'* 
A  question  assuming  as  facts  matters  which  have  not  been  estab- 
lished, or  assuming  answers  to  have  been  made  which  have  not 
been  made,  is  treated  as  leading  and  is  therefore  not  permissible.'^ 

If  the  witness  appears  to  be  hostile  to  the  party  calling  him,  and 
unwilling  to  give  testimony,  leading  questions  are  permitted  upon 
his  examination  in  chief;'®  or  if  the  witness  from  want  of  recol- 
lection is  unable  to  state  a  fact  which  a  suggestion  may  assist  him 
to  recall  to  mind,  as  the  name  of  the  person,  or  the  name  of  the 
parties  composing  a  firm,  or  matters  of  like  kind,  leading  questions 
are  not  objectionable.'** 

As  a  rule,  the  matter  of  asking  leading  questions  rests  in  the 
sound  discretion  of  the  court.'^^ 


Pelamourages  v.  Clark,  9  Iowa,  1. 
**Nor,  *Do  you  know  any  circumstance 
which  will  show  that  the  defendant 
knew  his  son  went  to  school  in  the 
year  1854?'"  "Nor,  'What  was  the 
nature  of  the  conversation  between 
said  parties,  and  were  they  in  earnest 
or  was  the  talk  a  matter  of  joke  be- 
tween them?'"  Willis  v.  Quimby,  31 
N.  H.  485.  "Nor,  *Did  Peter  Rhoades 
tell  you  where  that  corner  was?*" 
Kemmerer  v.  Edelman,  23  Pa.  St. 
143.  "Nor,  *Had  you  or  not,  as  direc- 
tor, any  knowledge  that  W.  and  wife 
had  made  a  deed  for  the  property  to 
any  one  before  he  mortgaged  it  to  the 
bank?'"  Wilson  v.  McCullough,  23  Id. 
440.  "Where  the  question  to  the  wit- 
ness was  couched  in  the  language  of 
plaintiff's  petition  for  the  purpose 
of  directing  the  attention  of  the  wit- 
ness to  the  particular  subject  of  in- 
quiry, it  was  held  not  objectionable 
as  leading."  Shields  v.  GufTey,  9  Iowa, 
322.  "But  if  by  the  question  the  an- 
swer desired  is  suggested,  the  ques- 
tion is  objectionable.  For  this  rea- 
son the  question,  'Did  you  make  any 
agreement   at    that    time?'    was    de- 


clared inadmissible.  Dudley  v.  El- 
kins,  39  N.  H.  78.  "So,  also,  was  the 
question,  *Wa«  witness  in  the  habit 
of  acting  by  said  n.'s  consent  and 
with  his  annrobation  to  eF«ry  extent 
in  reference  to  buying  goods,  or 
otherwise  providing  foj  .\.*s  stores 
during  his  absence?'  "  "Lee  v.  Tinges, 
7  Md.  215.  "And  so  was,  'State 
whether  or  not  you  had  any  difficulty 
in  following  the  tracks?'"  Hopper  v. 
Commonwealth,  6  Gratt.  684.  *'  'An 
interrogatory  which  refers  a  witness 
to  a  previous  deposition  in  the  same 
cause,  and  asks  him  if  his  answers 
therein  were  true,'  is  leading  and  in- 
admissible." Trammell  v.  McDade,  29 
Tex.  360. 

08  Wataon's  McDonald's  Treatise, 
159. 

«7  2  EUiott  on  Evidence,  §  838. 

68  2  Watson's  McDonald's  ireatise, 
160. 

«9  Idem. 

10  Idem,  160;  Harris^v.  Central  R. 
R.  Co.,  78  Ga.  525,  3  S.  E.  365; 
Hausenfluck  v.  Commonwealth,  85 
Va.  702,  8  S.  E.  683. 
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Tt  may  be  well  to  remark  here  that  on  cross  examination  leading 
questions  are  always  permissible,  when  the  cross  examination 
relates  to  matters  brought  out  on  the  examination  in  chief. 

§  248.  Witness  should  generally  testify  to  facts,  and  not  to 
his  belief,  opinion  or  mere  conclusion. — Unless  the  witness  is 
called  as  an  expert,  he  must  testify  as  to  facts  within  his  own 
knowledge,  whether  they  consist  of  words  or  actions/^ 

It  is  therefore  a  rule  obtaining  in  the  courts  that  a  witness  shall 
not  be  permitted  to  answer  a  question  calling  for  a  conclusion  of 
law,^-  or  conclusions  of  his  own  as  to  statements  or  expressions 
or  as  to  acts,"**  Thus,  to  illustrate,  it  is  not  proper  to  ask  the  wit- 
ness a  question  which  involves  the  construction  of  an  agreement 
between  the  parties/*  So  it  is  improper  to  ask  tlie  witness  what 
the  defendant  meant  by  an  expression  which  the  witness  had  sworn 
that  the  defendant  had  made  or  used;^'  so  in  an  action  involving 
the  question  of  negligence,  a  witness  can  not  be  asked  "whether  or 
not  the  defendant  exercised  great  care  in  the  discharge  of  his  duty 
with  the  breach  of  which  he  is  charged."  ^"  But  a  witness  may  be 
asked  whether  the  person  said  a  certain  thing,  to  which  is  added 
the  expression,  "or  that  in  substance,"  or  "these  words  in  sub- 
stance" as  this  does  not  call  for  the  opinion  or  conclusion  of  the 
witness.''^ 


§  249.    The  extent  to  which  a  witness  may  be  cross  examined. 

— The  general  rule  obtaining  in  this  country  is  that  on  the  cross 
examination  questions  can  be  asked  only  which  relate  to  facts  and 
circumstances  testified  about  or  connected  with  matters  brought 
out  on  the  examination  in  chief.^®  In  order,  however,  to  elicit  the 
truth,  to  probe  a  witness'  memory  and  thereby  test  his  recollec- 


71  First  National  Bank  v.  Stewart,  Bryant  v.  Glidden,  39  Me.  458,  Bra- 
114  U.   S.   224,  29  Law.   Ed.   101,  5  man  v.  Bingham,  26  X.  Y.  483. 

Sup.  Ct.  Rep.  845 ;  Kehrig  v.  Peters,  ^4  J^IcClay    v.   Hedge,   supra, 

41  Mich.  475,  2  N.  W.  801.  "  state  v.  Mairs,  1  X.  J.  Law,  453. 

72  McCaulla  v.  Murphv,  86  Ga.  475,  ^e  Bryant  v.  Glidden,  supra. 

12  S.  E.  Rep.  655 ;  McClay  v.  Hedge,  ^^  Norton  v.   Parsons,   67   Vt.   626, 

18  Iowa,  66.  32  Atl.  Rep.  481. 

78  Evans   v.    Greene,   21    Mo.    170;  78  2  Elliott  on  Evidence,  §  917. 
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tion  and  to  ascertain  and  exhibit  to  the  jury  his  bias,  interest  or 
prejudice,  and  explore  the  sourte  of  his  information,  great  latitude 
is  allowed  by  the  court  on  cross  examination.^* 

§  250.  Evidence  of  witness  must  relate  to  the  matter  in  issue 
on  trial  before  justice. — The  purpose  of  any  trial  is  to  ascertain 
the  truth  of  the  matter  in  issue  between  the  parties.  This  is  done, 
either  by  evidence  addressed  directly  to  such  facts  or  by  evidence 
of  facts  relating  to  the  issue.  "Facts,  in  issue  are  those  facts  upon  ' 
the  truth  or  existence  of  which  the  right  or  liability  to  be  ascer- 
tained in  the  proceeding  depends,  and  facts  relevant  to  the  issue 
are  facts  from  the  existence  of  which,  inference  as  to  the  truth 
or  existence  of  the  facts  in  issue  may  justly  be  drawn."  *®  Conse- 
quently, unless  ihe  examination  in  chief  relates  to  the  matter  in 
issue  or  to  facts  forming  a  part  of  the  chain  of  evidence,  it  is  not 
proper;  and  while,  as  already  said,  great  latitude  is  allowed  on 
cross  examination,  it  is  not  permissible  to  ask  impertinent  ques- 
tions to  the  witness,  having  no  bearing  upon  the  case  and  relating 
to  a  matter  entirely  collateral  to  the  issue  between  the  parties.*^ 
It  is  proper  here  to  state  that  where  a  witness,  in  his  examination 
in  chief,  testifies  to  a  conversation,  the  party  cross  examining  him 
is  entitled  to  all  that  was  said  at  the  time  in  relation  to  the  subject 
which  the  statements  concern,  though  it  is  not  proper  "for 
him  to  inquire  into  other  conversations  not  testified  to  in 
chief."'  Nor  can  a  witness  be  asked,  on  cross  examination, 
a  question  not  relating  to  the  action  or  matter  in  dispute,  with  a 
view  to  contradicting  the  answer  by  other  witnesses.®^  But,  if  a 
witness,  on  cross  examination,  is  questioned  as  to  a  collateral  or 
irrelevant  matter,  his  answer  or  answers  cannot  be  contradicted  by 
other  testimony;  and  it  is  conclusive  against  the  party  who  has 
asked  the  questions.*** 

§251.    What  questions  a  witness  may  refuse  to  answer. — ^A 

witness  is  not  bound  to  answer  questions  which  will  have  a  ten- 

™  Jackson   v.   Feather   River   &   G.  ■*  Day  v.  Boston  Belting  Co.,  Fed. 

Water  Co.,  14  Cal.   18;  Hitchcock  v.  Cas.  No.  3673;  State  v.  Whittier,  21 

Moore,  70  Mich.   112,  37  N.  W.  914,  Me.  341,  38  Am.  Dec.  272. 

14  Am.  St.  Rep.  474;  Tesney  v.  State,  "Watson's     McDonald's     Treatise, 

77   Ala.   33;    Louisville  Na.  &  C.  R.  163. 

Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  "  Idem. 

389;  Stanton  County  v.  Canfteld,  10  "Barton    v.    State,    154    Ind.    672, 

Neb.  389,  6  N.  W.  466.  57   N.   E.  615. 

«» 1  Elliott  on  Evidence,  §  144. 
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dency  to  expese  him  to  a  penal  liability,  or  any  kind  of  punish- 
ment, or  which  may  serve  as  a  link  in  the  chain  of  evidence  to 
convict  him  of  crime."'*  In  such  a  case  the  justice  will  advise  the 
witness  of  his  rights  without  requiring  witness  fully  to  explain 
how  his  answer  might  criminate  him,  as  this  would  expose  the 
witness  to  the  very  thing  from  which  the  rule  is  designed  to  pro- 
tect him.  As  a  rule,  it  is  for  the  court  and  not  for  the  witness  to 
decide  as  to  the  propriety  of  requiring  a  witness  to  answer  the 
question.**  If,  however,  the  grounds  of  privilege  do  not  appear, 
the  court  must  see,  from  the  circumstances  of  the  case,  and  the 
nature  of  the  evidence  which  the  witness  is  called  to  give,  that 
there  is  reasonable  ground  to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer.'^  This  privilege  is  a  personal 
one  to  the  witness  and  does  not  belong  to  the  party,  and  counsel 
will  not,  therefore,  be  allowed  to  make  the  objection."  If  the 
prosecution  to  which  the  witness  might  be  subjected  by  his  answer 
be  barred  by  lapse  of  time,  the  privilege  ceases,  and  the  witness  is 
bound  to  answer." 

The  rule  of  privilege  as  thus  indicated  cannot  be  extended  so 
as  to  permit  the  witness  to  refuse  to  answer  questions  which  may 
tend  to  degrade  the  witness.  He  is  bound  to  answer,  for  the  pur- 
f>oses  of  affecting  his  credibility,  all  questions  which  relate  to  the 
subject  of  inquiry  on  cross,  examination,  although  they  may  tend 
to  degrade  the  witness's  character.*®  If,  however,  the  questions, 
the  answers  to  which  tend  to  degrade  him,  do  not  relate  to  relevant 
and  material  matters  involved  in  the  suit,  witness  cannot  be  com- 
pelled to  answer  them.*^  The  matter  of  refusing  to  answer  im- 
material and  irrelevant  questions  because  of  the  tendency  of  the 
answer  to  degrade  the  witness  is  also  a  personal  privilege,  and 
cannot  be  used  by  the  opposite  party  or  his  counsel  as  a  ground 
of  objection.®^  Witness  must  answer  a  question  although  by  so 
doing  he  may  be  subjected  to  a  civil  action  or  pecuniary  loss.®** 

"1  Greenleaf  on  Ev.  S  461.  "State  v.  Prater,  62  W.  Va.   132, 

"Watson's     McDonald's     Treatise,      43  S.  E.  230;   State  v.  Hill.  52  W. 

164.  Va.  296,  43  S.  E  160. 

"/dem.  "State  v.  Hill,  52  W.  Va.  296,  43 

••l   Greenleaf  on    Evidence,    165.  S.    E.   Rep.    160;    Forney    v.    Ferrell, 

•Watson's     McDonald's     Treatise,  4  W.  Va.  729;  Howel's  Case,  5  Gratt. 

165.  664. 

••8  Enc.  PI.  &  Pr.  117,  118.  "Watson's     McDonald's     Treatise, 

166. 
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§252.  Impeachment  of  a  witness. — The  impeaphment  of  a 
witness  consists  in  showing  that  the  witness  who  has  been  exam- 
ined is  not  worthy  of  credit.®*  This  may  be  done  by  proof  of  bad 
reputation  for  truth  and  veracity;  or  that  the  witness  has  made 
previous  statements  inconsistent  with  his  testimony  given  at  the 
trial.°°  So  the  credit  of  a  witness  may  be  affected,  indeed  im- 
peached,  by  showing  that  he  entertains  ill  will  or  malice  towards 
the  party  against  whom  he  testifies. ''® 

§  253.     Impeachment  of  witness's  general  reputation  for  truth. 

— As  to  the  impeachment  of  a  witness  by  proof  of  bad  reputation, 
the  weight  of  authority  and  reason  favor  the  doctrine  that  such 
proof  should  only  go  to  the  reputation  of  the  witness  for  truth 
and  veracity,  in  the  absence  of  statutory  provision  extending  such 
right  beyond  this  limit.®^  This  is  the  rule  obtaining  in  West  Vir- 
ginia. The  regular  mode  of  examining  into  the  general  reputation 
is  to  inquire  of  the  witness  whether  he  knows  the  general  reputa- 
tion of  the  witness  in  question,  among  his  neighbors,  and  what 
that  reputation  is.^^  The  witness  may  be  further  asked  whether 
from  that  reputation  the  person  called  to  impeach  the  witness 
would  believe  that  person  upon  his  oath.®*  A  witness  introduced 
to  impeach  the  general  reputation  of  another  witness  for  truth 
and  veracity  in  his  neighborhood,  is  competent  as  an  impeaching 
witness  although  he  cannot  say  that  he  has  heard  a  majority  of 
his  neighbors  speak  of  his  character  in  that  regard.*®®  To  avoid 
or  destroy  the  effect  of  the  impeaching  evidence,  the  other  party 
may  cross  examine  the  impeaching  witnesses,  as  to  their  means 
of  knowledge  and  the  grounds  of  their  opinion,  or  may  attack 
their  general  character,  by  furnishing  evidence  supporting  the 
character  of  his  own  witness.*®*  A  witness  called  to  impeach 
another^  witness  may  also  be  asked  whether  he  has  ever  heard  a 
majority  of  his  neighbors  speak  of  his  character. *'- 

••2  Elliott  on  Evidence,  §  970.  ""  2    Elliott    on    Evidence,    f,    978; 

•■  Morgan   v.    Franklin   Ins.   Co.,   6  Clay  v.  Robinson,  7  W.  Va.  364. 

W.  Va.  496;  Forde's  Case,  16  Gratt.  ^Clay   v.   Robinson,   supra, 

647;    Tennant   v.    Brookover,    12    W.  "State    v.    Meadows,    18    W.    Va 

Va.   337;    State   v.   Goodwin,   32   W.  658. 

Va.  177,  9  S.  E.  Rep.  85;  MoManus  ***  State  v.  Meadows,  supra, 

V.  Mason,  43  W.  Va.   196,  27   S.  E.  ^"  Clay  v.  Robinson,  supra. 

Rep.  293.  *•*  State  v.  Meadows,  supra. 

••  2  Elliott  on  Evidence,  §  973,  cit- 
ing a  long  line  of  cases. 
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%  254.  Form  of  questions  usually  asked  a  witness  impeaching 
another's  general  reputation  for  truth: — ^The  questions  usually 
propounded  to  a  witness  called  to  impeach  the  reputation  for 
truth  of  another  witness  are  the  following: 

(a)  Are  you  acquainted  with  the  general  reputation  of  J.  K. 
{the  ivitness  impeached)  for  truth  and  veracity  in  the  neighbor- 
hood in  which  he  lives? 

(b)  What  is  that  reputation,  good  or  bad? 

(c)  From  that  reputation  would  you  believe  him  on  oath? 

§255.  Impeachment  of  witness  by  self-contradictory  state- 
ments made  prior  to  his  examination. — In  order  to  impeach  "a 
witness  by  statements  made  by  him  previously  to  his  examination  it 
is  necessary  to  lay  the  proper  foundation  therefor  by  the  examina- 
tion of  the  witness  touching  the  fact  of  his  having  made  such  pre- 
vious statement.**^*  When  a  witness  has  been  impeached  by  proving 
statements  made  by  him  contradictory  to  the  matter  to  which  he 
testifies,  his  testimony  may  be  supported  by  evidence  of  his  good 
character  for  truth  and  veracity.^®* 

In  laying  the  foundation  for  the  impeachment  of  a  witness  by 
self-contradictory  statements  his  attention  should  be  called  particu- 
larly to  the  time,  place  and  circumstances  touching  the  previous 
statements,  and  he  should  be  asked  if  he  did  not  make  such  state- 
ments as  nearly  in  the  language  used  as  practicable.  The  very 
words  used  by  the  witness  need  not  be  put  to  him,  though  the 
substance  of  them  must  be  asked  him. 

§256.  Form  of  examination  of  witness  called  to  impeach 
another  witness  because  of  contradictory  statements  made  be- 
fore testif3ring. — In  laying  the  foundation  for  the  introduction  of 
contradictory  statements  the  witness  sought  to  be  impeached 
should  be  asked  in  substance  the  following  questions: 

(a)     Did  you  say  to  E.  F.,  or  in  his  presence  and  hearing,  on 

or  about  the day  of ,  19—,  at  or  near  {here  give  the 

place  and  circumstances)  that  {here  state  the  language  which  the 
party  desires  to  prove  as  having  been  used  by  the  witness  at  the 
time  and  place  mentioned  in  the  question) .^^^    If  the  witness  denies 

**  State    V.    Goodwin,    32    W.    Va,  »«Tennant    v.    Brookover,    12    W. 

177,  9  S.  E.  Rep.  85.  Va.  337. 

*••  State  V.  Staley,  45  W.  Va.  792, 
32   S.   E.   Rep.    198. 
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making  such  a  statement,  or  says  that  he  does  not  recollect  of  hav- 
ing made  such  a  statement,  the  party  to  whom  or  in  whose  pres- 
ence and  hearing  the  statement  was  made 'may  then  be  called  and 
examined  as  to  such  statements  made  by  the  witness  sought  to  be 
impeached.*®'  It  is  admissible,  upon  a  principle  of  convenience  or 
absolute  necessity,  to  put  the  question  to  the  impeaching  witness 
in  the  same  words  it  had  been  put  to  the  former  witness,  yet,  it 
would  be  more  satisfactory  that  the  answer  should  be  obtained 
without  a  direct  suggestion  to  the  impeaching  witness.**^  If  the 
witness  admits  having  made  a  previous  contradictory  statement, 
of  course  the  impeaching  witness  cannot  be  used.  On  re-examina- 
tion the  witness  sought  to  be  impeached  by  self-contradictory 
statements  may  testify  to  what  he  did  say  at  the  time  and  place 
fixed  by  the  impeaching  question,  if  it  be  relevant  to  the 
matter  on  trial.**^"  The  witness  should  not,  however,  attempt  to 
explain  what  he  did  say  on  cross  examination  until  he  has  first 
answered  the  direct  question  propounded  to  him  for  the  purpose  of 
impeachment. 

§  256a.  Impeachment  of  witness  by  showing  his  ill  will  or 
bias. — As  we  have  already  seen  *®*  the  credit  of  the  witness  may 
be  affected,  or  impeached,  by  showing  his  ill  will  or  bias.  In  this 
connection,  a  law  writer  of  high  standing  in  a  very  recent  work 
on  evidence,  says :  "It  may  be  shown  that  there  has  been  a  quarrel 
between  the  witness  and  the  party  against  whom  the  witness  testi- 
fies, and  in  general,  any  matter  which  discloses  hatred  or  ill  will 
or  bias  may  be  shown,  but  not  particulars  of  the  quarrel  or  matter 
causing  the  bias  or  ill  feeling  or  prejudice.  The  fact  of  hos- 
tility or  bias  may  be  brought  out  upon  cross  examination  or  by 
competent  evidence  of  witnesses  called  to  testify  concerning  it, 
and  there  is  an  almost  endless  variety  of  situations  or  circum- 
stances that  may  affect  the  credibility  of  a  witness  in  a  proper 
case  and  in  a  proper  manner  within  the  rule  here  under  considera- 
tion." "« 

§  257.  A  party  cannot  impeach  his  own  witness. — ^That  a 
party  cannot  impeach  his  own  witness  by  evidence  assailing  his 

'••Morgan  v.  Franklin  Ins.  Co.,  6  '"See  . 

W.  Va.  496.  '"ilfife,  S  262. 

'"Morgan  v.   Franklin   Ing.  Co.,  6  "•2  Elliott  on  Evidence,  f  973. 

VV.  Va.  496. 
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general  reputation  for  truth  and  veracity,  or  impugn  his  credibility 
by  general  evidence  tending  to  show  him  unworthy  of  belief,  is 
an  essential  rule  of  the  common  law  and  firmly  established  by  a 
long  line  of  harmonious  authorities,  both  English  and  American."* 

§  258.  A  party  not  necessarily  bound  by  his  own  witness. — 
The  principle  forbidding  a  general  impeachment  of  one's  own 
witness,  does  not  forbid  the  party  from  producing  other  witnesses 
to  prove  that  the  facts  are  not  in  truth  as  stated  by  an  adverse 
witness,  and  the  party  is  at  full  liberty  to  introduce  other  com- 
petent and  relevant  testimony  as  to  the  matters  or  facts  in  ques- 
tion, though  its  introduction  may  incidentally /Or  even  directly  con- 
tradict or  collateraHy  discredit  one  or  more  of  his  own  witnesses."  ^ 


"*  Adams  v.  Arnold,  2  Holt.  299; 
Friedlander  ▼.  London  Assurance  Co., 

4  B.  &  A.  193;  Mellenish  v.  Collier, 
15  Q.  B.  878;  Ewer  v.  Ambrose,  3 
B.  &  C.  746;  Olmstead  v.  Winstead 
Bank,  32  Conn.  278,  85  Am.  Dec. 
260;  Bnller's  N.  P.  297;  Best's  Evi- 
dence, S  646;  Wharton  on  Evidence, 
sec.  549;  Stockton  v.  De  Muth,  7 
Watts.  (Pa.)  39,  32  Am.  Dec.  735; 
Franklin  Bank  v.  P.  D.  A  M.  S.  Co., 
11  Gill.  A^  J.  (Md.)  28,  33  Am.  Dec. 
687;  Burkhater  v.  Edvirards,  16  Ga. 
593,  60  Am.  Dec.  744;  State  v.  Binks, 
132  Mo.  363,  34  S.  W.  Rep.  48 ;  Ken- 
drick  v.  Dellinger,  117  N.  C.  491, 
23  S.  E.  Rep.  438;  Hurley  v.  State, 
46  Ohio  St.  320,  21  N.  E.  Rep.  645 ; 
Scott  V.  State  (Tex.  Cr.  Rep.),  20 
S.  W.  Rep.  549;  Ervin  v.  State,  32 
Tex.  Cr.  Rep.  519,  24  S.  W.  Rep.  904; 
Bullard  v.  Pearsall,  53  N.  Y.  230; 
White  V.  State,  10  Tex  App.  381; 
Bennett   v.   State,   24   Tex.   App.   73, 

5  S.  W.  Rep.  527,  5  Am.  St.  Rep. 
875;  Gandy  v.  State,  81  Ala.  68,  1 
So.  Rep.  35;  Hickery  v.  United 
States,  157  U.  S.  303,  38  Law.  Ed. 
179;  People  v.  McFarland,  134  Cal. 
618,  66  Pac.  Rep.  865;  Falls  Brook 
Coal  Co.  v.  Hewson,  158  N.  Y.  150, 
70  Am.  St.  Rep.  466,  52  N.  E.  Rep. 
1095;  Ingersoll  v.  English,  66  N.  J. 
L.  463,  49  Atl.  Rep.  737;  State  v. 
Vickers,  47  La.  Ann.  662,  17  So. 
Rep.   296. 


The  rule  stated  in  the  text  pre- 
cludes a  party  from  impeaching  the 
reputation  of  his  adversary  for  truth, 
when  he  has  called  and  examined 
him  as  a  witness.  Helms  v.  Green, 
105  N.  C.  251,  11  S.  E.  Rep.  470; 
Feary  v.  O'Neill,  149  Mo.  467,  50  S. 
W.  Rep.  918. 

"^Gray  v.  Brooklin,  etc.,  R.  Co., 
76  N.  Y.  S.  20,  72  App.  Div.  424; 
Blackwell  v.  Wright,  27  Neb.  269, 
20  Am.  St.  Rep.  662,  43  N.  W.  Rep. 
116;  Omaha  and  Grant  S.  &  R.  Co., 
V.  Tabor,  13  Colo.  41,  16  Am.  St.  Rep. 
185,  21  Pac.  Rep.  925;  Olmstead  v. 
Winstead  Bank,  supra;  Cox  v.  Eay- 
res,  55  Vt.  24,  45  Am.  Rep.  583; 
Ingersoll  v.  English,  66  N.  J.  L.  463, 
49  Atl.  Rep.  737;  Coulter  v.  Ameri- 
can Merchants'  Union  Ex.  Co.,  56 
N.  Y.  585;  Adams  v.  Wheeler,  97 
Mass.  67;  Lawrence  v.  Barker,  5 
Wend.  (N.  Y.)  301,  10  Law.  Ed.  857; 
Chamberlain  v.  Sands,  27  Me.  458; 
People  v.  Jacobs,  49  Cal.  384;  Grif- 
fin v.  Wall,  32  Ala.  149;  Thorn  v. 
Moore,  21  Iowa  285;  Smith  v.  Eha- 
net,  43  Wis.  181 ;  Warren  *v.  Ga- 
briel, 51  Ala.  235;  McArthur  v. 
Sears,  21  Wend.  190,  13  Law.  Ed. 
1059;  Olmstead  v.  Winstead  Bank, 
32  Conn.  278,  58  Am.  Dec.  266;  Snell 
V.  Gregory,  37  Mich.  500;  Deering  & 
Co.  v.  Cunningham,  63  Kan.  174,  54 
L.  R.  A.  410,  65  Pac.  Rep.  263; 
Thorp  V.  Lerbrecht,  56  N.  J.  Eq.  499, 
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If,  however,  in  the  course  of  the  examination  of  his  own  witness, 
a  party  ehcits  from  him  unfavorable  testimony,  he  must  abide  the 
consequences,  and  cannot  complain  that  it  is  given  with  other 
evidence  to  the  jury  for  their  consideration."^ 

§  259.  If  one  makes  a  witness  of  the  opposite  party  his  own, 
he  cannot  afterwards  impeach  him. — Under  the  rule  precluding 
the  impeachment  of  one's  own  witness,  it  is  held  that  if  a  party 
makes  his  adversary's  witness  his  own,  he  will  not  be  allowed 
afterwards  to  impeach  him."* 


§  260.  Collateral  cross  examination. — ^While  great  latitude  is 
allowed  in  the  cross  examination  of  a  witness  for  the  purpose  of 
testing  his  memory,  capacity  or  honesty,  and  to  that  end  inquiries 
may  be  pushed  even  to  matters  not  positively  and  strictly  ma^-erial 
to  the  issue,"**  yet,  if  a  party  cross  examine  a  witness  as  to  mrit- 
ters  clearly  collateral  and  foreign  to  the  issue,  he  is  bound  by  the 
testimony  thus  elicited,  and  cannot  impeach  the  witness  by  con- 
tradicting his  statements  thus  made."" 

§261.  Who  is  one's  own  witness. — ^A  person  is  not  made  a 
witness  so  as  to  preclude  his  impeachment  by  the  party  examining 
him,  until   he  has  been   called,   sworn  and   asked   some  material 


39  Atl.  Rep.  361 ;  Swift  v.  Short,  34 
C.  C.  A.  545,  92  Fed.  Rep.  567 ;  Will- 
iam Deering  &  Co.  v.  Cunningham 
(Kan.),  65  Pac.  Rep.  263,  54 
L.  R.  A.  410;  Ingersoll  v.  English, 
66  N.  J.  L.  463,  49  Atl  Rep.  737. 

'"McDade  v.  State,  27  Tex.  App. 
641,  11  Am.  St.  Rep.  672. 

"*  Craig  V.  Grant,  6  Mich.  447; 
Fairchild  v.  Bascomb,  35  Vt.  417; 
First  Baptist  €hurch  v.  Brooklin 
Ins.  Co.,  23  How.  Pr.   ( N.  Y. )   448. 

'"Fralick  v.  Presley,  29  Ala.  457, 
65  Am^  Dec.  413;  Bersch  v.  State, 
13  Ind.  434,  74  Am.  Dec.  263;  Wilbur 
V.  Flood,  16  Mich.  40.  93  Am.  Dec. 
203;  Stevens  v.  Breach,  12  Vt.  586, 
36  Am.  Dec.  359;  Smith  v.  Yaryan, 
69  Ind.  445,  35  Am.  Rep.  232;  City 
of  South  Bend  v.  Hardy,  98  Ind.  577, 
49  Am.  Rep.  792;  Minchcliffe  v. 
Koontz,  121  Ind.  422,  23  X.  E.  Rep. 
271,  10  Am.  St.  Rep.  403;  Hitchcock 


V.  Moore,  70  Mich.  112,  37  N.  W. 
Rep.  914,  14  Am.  St.  Rep.  474;  Phoe- 
nix Ins.  Co.  V.  Copeland.  86  Ala. 
551;  Mills  v  Russell,  100  U.  S.  625, 
25  Law.  Ed.  607;  Rea  v.  Missouri, 
17  Wall.  542,  21  Law.  Ed.  707;  Betz 
V.  United  States,  153  U.  S.  312,  38 
Law.  Ed.  725. 

"•Redington  v.  Pacific  Postal  Tel. 
Co.,  107  Cal.  317,  48  Am.  St.  Rep. 
132,  40  Pac.  Rep.  432;  Stevens  v. 
Beach,  12  Vt.  585,  36  Am.  Dec.  359; 
Combs  V.  Winchester,  supra;  Fletch- 
er V.  Boston,  etc.,  R.  R.  1  Atten. 
(Mass.)  9,  7  Am.  Dec.  695;  Kaler  v. 
Builders'  Ins.  Co.,  120  Mass.  336; 
People  V.  Greenwall,  108  N.  Y.  296, 
2  Am.  St.  Rep.  415,  15  N.  E.  Rep. 
404;  Tourtelotte  v.  Brown,  4  Colo. 
App.  385,  36  Pac.  Rep.  76;  Wright 
V.  Gaff,  6  Ind.  420;  Shackelford  ▼. 
State  (Tex.  Cr.  App.),  27  S.  W. 
Rep.  8. 
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question  by  such  party  and  the  question  answered  by  the  witness."^ 
If  the  witness  be  examined,  however  formal  the  examination  may 
be,  he  becomes  the  party's  own  witness."' 

§262.     How  a  party  makes  another's  witness  his  own. — It  is 

a  well  settled  rule  of  practice  that  the  cross  examination  must  be 
limited  to  the  matters  brought  out  on  the  examination  in  chief.* -^^ 
So,  if  a  party  desires  to  examine  a  witness  as  to  other  matters  lie 
must  make  the  witness  his  own ;  ^^®  and  if  he  does  examine  him 
as  to  matters  not  relating  to  the  direct  examination  he  thereby 
makes  him  his  own  witness,'*^  and  cannot  thereafter  impeach 
such  witness."* 

^263.  At  what  stage  a  witness  may  be  examined  by  the 
adverse  party  as  to  new  matter. — While  the  order  in  which 
evidence  at  the  trial  may  be  introduced  is  largely  in  the  discretion 


*"  Fall  Brook  Coal  Co.  v.  Hewaon, 
168  N.  Y.  150,  52  N.  E.  Rep.  1095, 
70  Am.  St.  Rep.  466,  43  L.  R.  A.  434 ; 
People  V.  Barker,  60  Mich.  277,  27 
N.  W.  Rep.  539,  1  Am.  St.  Rep.  501. 

**■  People  V.  Barker,  supra. 

When  the  evidence  testified  to  is 
not  material.  In  Davis  v.  Common- 
wealth, 95  Ky.  19,  44  Am.  St.  Rep. 
20].  the  court  in  its  opinion  says: 
**It  seems  to  us  that  the  fact  that 
the  witness  is  sworn  and  testifies 
entitles  the  adversary  to  impeach  his 
general  reputation  for  truth,  with- 
out reference  to  the  materiality  of 
his  evidence;  otherwise  there  would 
be  constant  strife  and  litigation  over 
the  question  as  to  the  materiality 
of  the  witnesses'  evidence  in  order 
to  determine  whether  or  not  the  im- 
peaching  evidence  was   admissible." 

Direct  examination,  even  for  for- 
mal proof,  makes  the  party  a  wit- 
ness. Moody  V.  Rowell,  17  Pick,  490; 
Fulton  Bank  v.  Stafford,  2  Wend. 
483;  Linsley  v.  Lovely,  26  Vt.  123; 
Fralick  v.  Presley,  29  Ala.  457;  Com. 
V.  Morgan,  107  Mass.  199;  Mask  v. 
State,  32  Miss.  406;  State  v.  Sayers, 
58' Mo.  585;  Haynes  v.  Ledyard,  33 
Mich.  319. 

In  Routh  Carolina^  it  is  held  that 
the  right  to  cross-examine  a  witness 


exists  after  he  is  sworn  although  he 
has  not  been  examined  in  chief.  Ma- 
son V.  Southern  Ry.  Co.,  58  S.  C.  70, 
36  S.  E.  Rep.  440,  79  Am.  St.  Rep. 
826. 

"•Phil.  &  T.  R.  Co.  V.  Stimpson,  14 
Pet.  (U.  S.)  448,  10  Law  Ed.  535; 
Johnston  v.  Jones,  1  Black  (U.  S.) 
226,  17  Law.  Ed.  122;  Seymour  v.' 
Malcolm,  etc.,  Co.,  58  Fed.  Rep.  960. 
16  U.  S.  App.  245;  State  v.  Smith, 
49  Conn.  380;  People  v.  Horton,  4 
Mich.  81;  Carey  v.  Hart,  63  Vt.  426, 
21  Atl.  Rep.  538;- Wills  v.  Russell, 
100  U.  S.  626,  25  Law.  Ed.  608; 
State  v.  Swayze,  30  La.  Ann.  2; 
Wills  V.  Russell,  100  U.  S.  10  Otto. 
621,  25  Law.  Ed.  607;  Anheuser- 
Busch  Brewing  Ass'n  v.  Hutmacher, 
127  111.  657,  21  N.  E.  Rep.  627,  4  L. 
R.  A.  575. 

*"  Houghton  V.  Jones,  68  U.  S.  1 
Wall.  702,  17  Law.  Ed.  503;  The 
Philadelphia  and  Trenton  R.  Co.  v. 
Stimpson,  14  Pet.  (U.  S.)  448,  10 
Law.  Ed.  535. 

»«  Miller  v.  Miller,  92  Va.  510,  23 
S.  E.  Rep.  891;  Jones  v.  State,  38 
Tex.  Cr.  Rep.  87,  70  Am.  St.  Rep. 
719,  40  S.  W.  Rep.  807;  Mitchell  v. 
Welch,  17  Pa.  St.  339,  55  Am.  Dec. 
567. 

»»  10  Enc.  PI.  &  Pr.  322. 
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of  the  courty^^  and  though  a  cross  examination  as  to  new  matter 
not  relating  to  the  examination  in  chief  may  be  permitted  while 
the  witness  is  still  on  the  stand  in  response  to  the  party  calling  him 
in  the  first  instance/**  the  general  rule  is,  and  the  better  practice 
requires,  that  the  party  wishing  to  examine  him  as  to  such  new 
matter,  should  only  be  allowed  to  do  so  by  calling  him  as  his  own 
witness  in  the  subsequent  progress  of  the  case;  ^*'  and  this  is  the 
rule  which  obtains  in  West  Virginia.^** 


§  264.  A  party  may  not  impeach  his  own  witness  by  proof  of 
contradictory  statements — How  far  this  rule  extends. — ^There  is 
considerable  conflict  among  the  authorities  as  to  whether  or  not 
a  party  producing  a  witness  whose  testimony  takes  him  by  sur- 
prise may  be  allowed,  for  the  purpose  of  contradicting  him,  to 
prove  by  other  persons  that  such  witness  had  made  declarations 
and  statements  out  of  court  or  on  a  former  occasion,  inconsistent 
with  his  evidence  given  at  the  trial.  The  prevailing  rule  is  that  a 
party  who  calls  a  witness,  and  is  taken  by  surprise  by  his  unex- 
pected and  unfavorable  testimoijy,  may  interrogate  him  in  respect 
to  declarations  and  statements  previously  made  by  him,  which  are 
inconsistent  with  his  testimony,  for  the  purpose  of  refreshing  his 
recollection,  and  inducing  him  to  correct  his  testimony  or  explain 
his  apparent  inconsistency ;  and  to  this  end  his  previous  declarations 
may  be  repeated  to  him  and  he  may  be  called  to  say  whether  or 
not  he  made  them."^     If    the    witness    deny    having   made    such 


"■Wills  V.  Rusaell,  supra;  Living- 
ston V.  Com.,  7  Gratt.  (Va.)  668,  20 
S.  E.  Rep.  686. 

^Miller  v.  Miller,  supra;  Jones 
V.  State,  supra;  Huntsville  R.  Co.  v. 
Copening,  97  Ala.  681,  12  So.  Rep. 
295;  Harrington  v.  Mining  Co.,  19 
Mont.  4\l,  48  Pac.  Rep.  758. 

^  Wills  V.  Russell,  supra;  Jones 
V.  State,  supra;  The  Philadelphia  & 
Trenton  R.  Co.  v.  Stimpson,  supra; 
Anheuser-Busch  Brewing  Assn.  v. 
Hutmacher,  supra;  Houghton  v. 
Jones,  supra;  State  v.  Hatfield,  48 
W.  Va.  661,  37  S.  E.  Rep.  626. 

'"State  V.  Hatfield,  48  W.  Va.  661, 
37  S.  E.  Rep.  626 

In  Miller  v.  Miller's  Admr.,  92  Va. 
510,  23  S.  E.  Rep.  891,  the  court  in 
the  cours3  of  its  opinion  says:     "In 


the  case  of  Railroad  Co.  v.  Stimpson, 
14  Pet.  448,  461,  it  was  said  by 
Judge  Story,  in  delivering  the  opin- 
ion of  the  court,  'that  a  party  has 
no  right  to  cross-examine  any  wit- 
ness except  as  to  facts  and.  circum- 
stances connected  with  the  matter 
stated  in  his  direct  examination.  If 
he  wishes  to  examine  him  as  to  other 
matters,  he  must  do  so  by  making 
the  witness  his  own,  and  calling  him, 
as  such,  in  the  subsequent  progress 
of  the  cause."* 

^  Hurley  v.  State,  46  Ohio  St.  320, 
4  L.  R.  A.  161,  21  N.  R  Rep.  lUft; 
Bullard  v.  Pearsall,  53  N.  Y.  230; 
Dunn  V.  Dannaker,  87  Mo.  397;  Hum- 
ble V.  Shoemaker,  70  Iowa,  223;  Hil- 
dreth  v.  Aldrich,  15  R.  I.  103,  1  Atl. 
Rep.  249;  Bank  v.  Davis,  6  Watts  & 
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declarations  or  statements,  or  prevaricates  with  reference  to  the 
matter,  the  prevailing  rule  in  the  absence  of  statute  is,  that  it  is 
not  competent  for  the  party  calling  him  to  prove  them  by  other 
witnesses."* 

§  265.  Rule  as  to  impeachment  where  the  party  -is  required 
to  call  the  witness. — In  those  cases  where  a  party  to  the  litiga- 
tion is  under  the  legal  requirement  of  calling  a  person  as  a  wit- 
ness, the  rule  forbidding  the  impeachment  of  one's  own  witness 
by  contradictory  statements  is  relaxed,  and  such  witness  may  be 
thus  impeached  by  the  party  calling  him."* 

§  266.  Burden  of  proof,  upon  whom  it  rests. — ^The  party  hold- 
ing the  burden  of  the  issue  is  the  one  who,  if  any  proof  is  not 
offered,  will  be  cast  in  the  suit."^  The  burden  of  proof  is  always 
on  the  party  holding  the  affirmative  of  the  issue."*  -Merely  alleg- 
ing a  fact  without  any  evidence  to  prove  it  cannot  throw  upon  the 
other  party  the  burden  of  disproving  it."**  This  rule  obtains  where 


S.  (Pa.)  285;  Heningway  v.  Garth, 
61  Ala.  630;  Hickery  v.  United 
SUtes,  151  U.  S.  303,  38  Law  Ed. 
170;  Record  v.  Chickasaw  Cooperage 
Co.,  108  Tenn.  667,  69  S.  W.  Rep. 
334;  Gandy  v.  State,  81  Ala.  68,  1 
South.  Rep.  35 ;  Hemingway  v.  Garth, 
61  Ala.  530;  State  v.  Vickers,  47  La. 
Ann.  1674,  18  South.  Rep.  639;  Col- 
lins V.  Hoehle,  99  Wis.  639,  76  N.  W. 
Rep.  416;  Thomas  v.  State,  117  Ala. 
178,  23  So.  Rep.  666;  State  v.  Hat- 
field, 48  W.  Va.  561,  37  S.  E.  626. 

**  Hurley  v.  State,  supra;  Bank  v. 
Davis,  supra;  Johnson  v.  Leggett,  28 
Kan.  691;  Steams  v.  Merchants* 
Bank,  63  Pa.  St.  490;  Claflin  v.  Dod- 
son,  11  Mo.  195,  19  S.  W.  Rep.  711; 
State  V.  Keefe,  64  Kan.  197,  38  Pac. 
Rep.  302;  Chirsm  v.  State  (Miss.), 
12  So.  Rep.  852;  Record  v.  Chicka- 
saw Cooperage  Co.,  supra;  Cox  v. 
Eayres,  55  Vt.  24,  45  Am.  Rep.  583; 
Fall  Brook  Coal  Co.  v.  Hewson,  158 
N.  Y.  150,  70  Am.  St.  Rep.  466,  52 
N.  E.  Rep.  1095;  Hildreth  v.  Aldrich, 
15  R.  I.  163,  1  Atl.  Rep.  249;  Gandy 
V.  State,  81  Ala.  68,  1  South.  Rep. 
36;   Becker  v.  Koch,  —  N.  Y.  , 


10  N.  E.  Rep.  701;  State  v.  Vickers, 
supra;  State  v.  Burks,  132  Mo.  363, 
34  So.  Rep.  48;  Wheeler  v.  Thomas, 
67  Conn.  577,  35  Atl.  Rep.  499;  Jones 
V.  State,  81  Ala.  69,  1  South.  Rep. 
566;  Darling  v.  Thompson,  108  Mich. 
215;  65  N.  W.  Rep.  754;  Anderson 
V.  Union  Terminal  R.  Co.,  161  Mo. 
411,  61  S.  W.  Rep.  874;  Appeal  of 
Carpenter,  74  Conn.  431,  51  Atl.  Rep. 
126;  McGovem  v.  Smith,  73  Vt.  52, 
50  Atl.  Rep.  549. 

"•State  V.  Slack,  69  Vt.  486,  38 
Atl.  Rep.  311;  Dennett  v.  Dow,  17 
Me.  19;  Whitman  v.  Morey,  63  N.  H. 
448;  Cox  v.  Eayres,  55  Vt.  24;  Hil- 
dreth V.  Aldrich,  15  R.  I.  163,  1  Atl. 
Rep.  249;  United  States  v.  Hall,  44 
Fed.  Rep.  864,  10  L.  R.  A.  324;  Peo- 
ple V.  Case,  105  Mich  92,  62  N.  W. 
Rep.  1017;  Williams  v.  Walker,  2 
Rich.  Eq.  (S.  C.)  291,  46  Am.  Dec?  53. 

«Kent    V.    White,    27    Ind.    390; 
Veiths  V.  Hogge,  8  Iowa,  163;   Crab- 
tree  V.  Atchison,   12  Ky.   Law.  Rep. 
749. 

»"  Pusey  V.  Gardner,  21  W.  Va. 
469. 

i«i»  See  . 
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the  plaintiff  grounds  his  right  of  action  oh  a  negative  allegation, 
the  establishment  of  which  is  an  essential  element  in  his  cause,  and 
he  is  bound  to  prove  it  though  it  be  negative  in  its  terms.**^  Thus 
proof  of  a  genuine  signature  to  a  document  whose  authenticity  is 
denied,  throws  on  the  opposite  party  the  burden  of  proving  that 
the  writing  above  the  signature  was  forged.*^' 

.4.fter  the  party  holding  the  ^affirmative  of  the  issue  shows  a 
state  of  facts  which  raises  the  presumption  in  his  favor  or  other- 
wise makes  out  a  prima  facie  case,  the  burden  of  proof  is  cast 
on  the  opposite  party.' ^* 

If  pleas  or  answers  set  up  an  affirmative  defense,  this  imposes  the 
burden  of  proof  as  to  such  defense  on  the  defendant.^^'  Thus  on 
a  plea  of  the  want  of  consideration  the  burden  of  proof  is  on  the 
defendant.*^^  So  where  the  pleas  of  payment  and  set-off  are 
interposed,  the  burden  of  proving  them  is  upon  the  defendant.'" 
The  same  rule  obtains  where  the  defendant  relies  upon  a  counter- 
claim. 

§  267.  Opening  and  closing  the  case. — The  general  rule  is 
that  the  party  upon  whom  rests  the  burden  of  proof,  usually  the 
plaintiff,  has  the  right  to  open  the  case.'^*  And  this  rule  applies 
both  as  to  the  introduction  of  the  evidence  and  the  argument  of 
counsel. 

§268.  Presumptive  evidence. — There  is  a  class  of  evidence 
which  consists  of  proof  by  the  testimony  of  those  who  speak  from 
their  own  actual  and  personal  knowledge  of  the  existence  of  the 
fact  in  dispute.  This  is  called  positive  or  direct  evidence.  There 
is,  however,  another  class  of  evidence  which  occurs  daily  in  the 
administration  of  justice,  which  consists  of  the  proof  of  a  fact 
collateral  to  the  fact  in  dispute,  but  so  connected  with  it  as  to 
raise  a  reasonable  inference  of  the  existence  of  the  real  matter  or 
fact  in  dispute.     This  is  called  presumptive  evidence.*^ 


L89 


*«Nash  V.  Hall,  4  Ind.  444.  »"Higdon*8   Heirs   v.    Higdon's   De- 

»"  Sturm  V.  Baker,  150  U.  S.  312,  visees,  29  Ky.  48;  Pack  v.  Chapman, 

37  Law.  Ed.  1093,  14  Sup.  Ct.  99.  16  La.  Ann."^  366. 

""Lawrence   v.   Minturn,   58   U.   S.  *"  Brigham     v.     Carlisle,     78     Ala. 

100,  15  Law.  Ed.  ^8.  243;  East  v.  Crow,  70  111.  91. 

'"Edmonds    v.     Edmonds,     1     Ala.  "«« 1  Elliott  on  Evidence,  §133. 

401:  Thweatt  v.  McCullough,  84  Ala.  »» Watson's     McDonald's     Treatise. 

517,  4  South.  Kep.  399.  170. 
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Presumptions  are  either  of  law  or  fact.  Presumptions  of  law 
are  usually  founded  upon  reasons  of  public  policy,  and  social  con- 
venience and  safety  which  are  warranted  by  the  experience  of 
the  courts  in  the  administration  of  justice,  while  presumptions  of 
fact  result  from  the  proof  of  a  single  fact,  or  a  number  of  facts 
and  circumstances,  which  human  experience  has  shown  are  usually 
associated  with  the  matter  under  investigation.^***  Presumptions 
of  fact  are  those  which  the  law  recognizes  as  the  immediate 
inferences  from  facts  already  proved."* 

§  269.  Illustrations  of  presumptive  evidence. — To  illustrate 
the  priijciple  announced  in  the  next  preceding  section  we  here 
append  some  instances  showing  the  frequent  occurrence  and  com- 
mon application  of  the  law  of  presumptive  evidence: 

(a)  Identity  from  name. — Identity  of  person  may  be  pre- 
sumed from  identity  of  name."* 

(b)  Presumption  of  ownership  from  possession. — ^The  pre- 
sumption is  that  a  party  in  possession  of  personal  property  is, 
prima  facie,  the  owner  of  such  property."" 

(c)  Presumption  of  innocence. — ^The  law  presumes  every  in- 
dividual to  be  innocent  of  crime,  and  to  conform  his  conduct  to  the 
requirements  of  duty  as  prescribed  by  law."*  So  the  presumption 
in  favor  of  innocence  holds  in  all  civil  actions  in  which  it  comes 
collaterally  in  question."* 

(d)  Mental  capacity  and  sanity. — Every  one  is  presumed  to 
be  sane,  and  to  possess  the  requisite  mental  capacity  to  do  the 
act  in  question,  until  the  contrary  is  shown.*" 

(e)  Presumption  as  to  knowing  the  law. — Until  the  contrary 
appears,  every  man  is  presumed  to  know  the  law.**^ 


***U.  S.  V.  Searcey,  26  Fed.  Rep. 
435;  McCagg  v.  Heacock,  34  111.  476, 
85  Am.  Dec.  327. 

'**  Manning  v.  John  Hancock  Life 
In8.  Co.,  100  U.  S.  693,  25  Law  Ed. 
671. 

*^  People  V.  Rafe,  60  Cal.  540;  Ho- 
gans  y.  Carnith,  18  Fla.  587;  Brown 
V.  Metz,  33  111.  339,  85  Am.  Dec.  277. 

*«Hobb8  V.  Bibb,  2  Stew.  (Ala.) 
64;  Teft  v.  Marsh,  1  W.  Va.  38. 

»**Wilkie  V.  Collins,  48  Miss.  496; 
Klein  v.  Landman,  29  Mo.  259. 


^"Case  V.  Case,  17  Cal.  598;  Shef- 
field V.  Balmer,  52  Mo.  474,  14  Am. 
Rep.  430. 

^••Titcombe  v.  Vantyle,  84  111.  371; 
Brown  v.  Ward,  53  Md.  376,  36  Am. 
Dec.  422;  Jackson  v.  King,  4  Cow. 
207,  16  Am.  Dec.  354. 

"'Butler  V.  Livingston,  15  Ga.  565; 
Piatt  V.  Scott,  5  Blackf.  389,  39  Am. 
Dec.  436;  Gist  v.  Drakely,  2  Gill.  330, 
41  Am.  Dec.  426. 
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(f)  Continuance  of  a. state  of  facts. — When  the  existence  of  a 
certain  state  of  facts  is  once  shown,  it  will  generally  be  presumed, 
until  the  contrary  appears,  that  such  state  of  tacts  still  exists.*** 

(g)  Presumption  of  death  fiom  absence. — It  is  provided  by 
statute  that  if  any  person,  who  shaU  have  resided  in  this  State,  go 
from  and  do  not  return  to  the  State  for  seven  years  successively, 
he  shall  be  presumed  to  be  dead,  in  any  case  wherein  his  death 
shall  come  in  question,  unless  proi/i  be  made  that  he  was  alive 
within  that  time.'*® 

(h)  Presumption  from  the  mailing  of  a  letter. — A  letter  duly 
deposited  in  the  post-office,  properly  stamped  and  addressed  to  the 
party  at  his  usual  post-office,  is  prima  facie  evidence  that  he  re- 
ceived such  letter  in  the  ordinary  course  of  the  mails.*"® 

(i)  Withholding  evidence. — ^The  failure  to  produce  evidence 
within  the  party's  control,  raises  the  oresumption  that,  if  pro-^ 
duced,  it  would  operate  against  him;  and  every  intendment  will 
be  in  favor  of  the  opposite  party."*  So  the  failure  of  a  party  to 
testify  as  to  facts  within  his  knowledge  raises  the  presumption  that 
the  testimony,  if  given,  would  be  unfavorable  to  him.***^  So  the 
failure  of  a  party  to  call  a  witness  who  has  knowledge  of  the  fact 
in  issue  creates  the  presumption  thac  the  testimony,  if  produced, 
would  be  unfavorable  to  the  party  so  failing  to  call  such  witness.*'^* 

(j)  Suppression  or  spoliation  of  evidence. — Where  a  party 
suppresses  or  destroys  a  written  instrument  or  document  of  any 
sort  with  knowledge  that  there  may  be  litigation  with  reference  to 
it,  there  is  a  strong  presumption  thus  created  that  its  terms  or 
stipulations  were  unfavorable  to  him.*** 

>«  Kidder  v.  Stevens,  60  Cal.  414;  *"Coal  v.  Lake  Shore  &  M.  S.  Ry. 

Magee  v.  Scott,  63  Mass.  148,  55  Am.  Co.,    81    Mich.    166,    45   N.    W.   983; 

Dec.  49 ;   LincT  v.  Lind,  53  Minn.  48,  Connecticut  Mutual  Ins.  Co.  v.  Smith, 

54  N.  W.  934.  117  Mo.  261,  22  S.  W.  623,  38  Am. 

»*»Code,  ch.   130,  sec.  44;    State  v.  St.  Rep.  656. 

Goodrich,   14  W.  Va.  843 ;    Evans  v.  »"  Gulf,  C  &  S.  F.  Rjr.  Co.  v.  Ellis, 

Stewart,  81  Va.  724.  54    Fed.   Rep.   481,   4   C.   C.   A.   454; 

^■•Marston    v.    Bigelow,    150    Mass.  Murray  v.  South  Carolina  R.  Co.,  10 

45,  22  N.  E.  Rep.  71,  5  L.  R.  A.  43;  Rich.    Law,   227,    78   Am.    Dec.    219; 

Whitmore  v.  Dwellinghouse  Ins.  Co.,  Union  Trust  Co.  v.  McClellan,  40  W. 

148  Pa.  St.  405,  33  Am.  St.  Rep.  838,  Va.  405,  21  S.  E.  Rep.  1025. 

and  note  841.  '•*  Thompson   v.   Thompson,   9    Ind. 

"»Kirby  v.   Tallmadge,    160   U.   S.  323,  68  Am.  Dec.  638;  Love  v.  Dilley, 

379,  40  Law  Ed.  463,  16  Sup.  Ct.  349:  64  Md.  238,  1  Atl.  Rep.  59;  The  Ber- 

Hefflebower  v.  Detrick,  27  W.  Va.  16;  muda.  70  U.  S.  514,  18  Law  Ed.  200; 

Bindley  v.  Martin,  28  W.  Va.  773.  Downing  v.  Plate,  90  111.  268. 
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§  270.  General  rule  as  to  production  of  the  best  evidence. — 
It  is  an  unbroken  rule  of  the  law  of  evidence  that  the  best  evidence 
of  which  the  nature  of  the  case  is  susceptible  must  be  produced,  if 
accessible."*  The  most  frequent  illustration  of  this  principle,  and 
where  it  is  oftenest  applied,  is  that  which  appears  in  those  cases  in 
which  parol  te?tiii:ony  is  inhibited  to  prove  that  which  is  embodied 
in  a  written  instrument.  Thus,  it  cannot  be  proved  by  parol  that 
an  alien  was  admitted  to  citizenship  in  a  certain  court,  and  that, 
by  inadvertence  or  for  any  other  reason,  no  entry  was  made 
thereof  in  the  records.*"'®  So  in  all  cases  of  written  contracts,  as 
the  writing  is  tacitly  agreed  on  by  the  parties  to  be  the  proper 
evidence  of  their  own  contract,  parol  evidence  cannot,  in  general, 
be  substituted  for  the  contract.^*^ 

The  rule  here  being  considered  does  not  require  that  the 
strongest  possible  assurance  of  the  matter  in  question  shall  be 
given,  but  that  no  testimony  shall  be  received  which  pre-sup- 
poses  that  better  and  higher  evidence  is  in  the  possession  or 
power  of  the  party  offering  it.  As,  for  illustration,  if  an  action 
is  brought  to  recover  rent,  and  it  appears  on  the  trial  that  there 
is  a  written  lease  between  the  parties,  the  plaintiff  will  not  be 
permitted  to  prove  by  verbal  evidence  the  amount  of  the  rent 
and  the  time  of  payment  designated  in  the  lease."* 

The  loss  of  the  instrument  may  be  shown  by  oral  eviaence, 
and  the  loss  having  been  thus  shown,  its  contents  may  be  proved 
by  oral  testimony. 

§  271.  Contents  of  written  instrument  cannot  be  shown  by 
parol  evidence,  as  a  rule. — In  order  to  authorize  the  introduction 
of  oral  evidence  to  prove  the  contents  of  a  written  instrument,  or 
in  order  to  introduce  a  copy  of  a  private  writing  in  evidence,  it 
must  appear  to  the  satisfaction  of  the  justice  or  court  that  the 
instrument  is  lost  or  destroyed.  If  it  is  sought  to  show  that  the 
instrument  is  lost  it  must  appear  that  diligent  search  for  it  has 
been  made,  but  if  the  instrument  is  beyond  the  jurisdiction  of  the 
court,  in  the  hands  of  a  stranger  or  in  the  possession  of  the  opposite 
party  who  declines  to  produce  it,  secondary  evidence  may  be 
admitted  of  its  contents.     If  the  instrument  is  in  the  possession  of 

«Vigu8  V.  O'Bannon,  118  111.  334,  -       »"Wa*«on'8     McDonald's     Treatise, 
8  N.  E.  778;  Scott  v.  Bryan,  73  N.  C        175. 
582;  Sims  v.  Sims,  24  Tenn.  370.  >"/(fem,  173,  174. 

^"Dryden  v.  Swinburne,  20  W.  Va. 
89. 
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the  opposite  party  and  he  be  within  the  jurisdiction  of  the  court, 
or  if  it  is  in  the  possession  of  a  third  party  who  is  within  the 
jurisdiction  of  the  court,  a  notice  to  produce  it  should  be  given  to 
the  party  or  a  subpoena  duces  tecum  should  be  obtained  for  its 
production,  and  if  it  can  be  thus  produced,  secondary  evidence  of 
its  contents  is  not  admissible. 

§  272.  When  a  fact  may  be  shown  by  parol  evidence,  although 
written  evidence  thereof  exists. — There  are  many  instances, 
however,  in  which  a  fact  may  be  shown  by  oral  evidence  although 
it  may  be  contained  in  a  written  instrument.  Thus,  a  receipt  is 
no  better  evidence  of  the  facts  it  is  intended  to  prove  than  the 
testimony  of  witnesses,  and  such  facts  may  be  shown  without  pro- 
ducing the  receipt.^*®  So  the  fact  that  unsigned  memoranda  exist 
does  not  exclude  oral  testimony  concerning  the  matter  stated 
therein."*  So  the  date  of  the  birth  of  a  party  may  be  shown  by 
parol  evidence  although  there  may  be  in  existence  the  family  regis- 
ter of  births.*'^  So  in  an  action  against  a  city  for  injuries  received 
on  a  defective  sidewalk,  plaintiff  may  prove  the  possession  and 
ownership  of  the  contiguous  lots  by  parol  without  showing  the 
deeds  or  other  record  evidence  thereof.***  So  on  cross  examina- 
tion, to  discredit  a  witness  he  may  be  asked  whether  he  has  been 
confined  in  the  penitentiary,  without  producing  the  record  of  his 
conviction."**  So  a  person  may  state  that  he  is  a  public  officer 
without  producing  his  written  commission."*  And  it  may  be  laid 
down  as  a  general  proposition  that  a  party  may  be  shown  to  be 
an  officer  without  the  introduction  of  written  evidence  for  that 
purpose. 

§273.  Contemporaneous  parol  evidence  is  not  admissible  to 
contradict,  add  to  or  vary  the  terms  of  a  written  instrument. — 
It  is  incontrovertibly  settled  that  contemporaneous  parol  evidence 
is  inadmissible  to  vary,  add  to  or  contradict  the  terms  or  language 
as  contained  in  a  written  instrument."*^ 


*••  Humphries  v.  McCraw,  5  Ark.  61. 

»« Adams  v.  Sullivan,  100  Ind.  8; 
Weaver  v.  Crocker,  49  III.  461;  Tandy 
V.  Masterson,  4  Ky.  330. 

*"  Clements  v.  Hunt,  46  N.  C.  400; 
State  V.  Woods,  49  Kan.  237,  30  Pac. 
Rep.  520. 

*"  Phillips  V.  City  of  Huntington, 
36  W.  Va.  406,  14  8.  E.  Rep.  17. 


>«•  State  V.  Hill,  62  W.  Va.  296,  43 
S.  E.  Rep.  i60. 

*•* Moody  V.  Keemer,  7  Port.  (Ala.) 
218;  Rodgers  v.  Gaines,  73  Ala.  218. 

*"Quinn  v.  Commonwealth,  20 
Gratt.  138;  Wandling  v.  Straw,  26 
W.  Va.  692;  Norfolk  Trust  Co.  v. 
Foster,  78  Va.  413;  Halston  Salt  & 
Plaster  Co.  v.  Campbell,  89  Va.  396, 
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§  274.  Documentary  evidence. — ^Documentary  evidence  in- 
cludes all  that  class  of  evidence  consisting  of  anything  which  is 
recorded  by  means  of  letters,  figures,  marks  or  intelligible  designs 
of  any  sort,  matter  which  may  be  used  as  a  medium  of  proof.  In 
this  broad  acceptation  of  the  term  it  comprises  writings,  words 
printed,  lithographed  or  photographed,  seals,  plates  of  stone  on 
which  inscriptions  of  any  kind  are  made,  photographs,  pictures, 
maps,  diagrams,  and  the  like.'*' 

Documentary  evidence  is  usually  divided  into  two  general 
classes:  public  or  official  records  and  writings,  and  private  writ- 
ings and  publications.  There  may  be  also  a  further  classification  of 
this  character  of  evidence  partaking  both  of  the  nature  of  public 
and  private  records,  its  character  depending  upon  the  relation  to 
it  of  the  party  who  desires  to  make  use  of  it.  Thus,  the  records 
of  a  private  corporation  are  public  with  respect  to  its  members 
but  private  as  to  strangers.^"^  There  v  is  also  another  species  of 
private  documentary  evidence  called  demonstrative,  which  con- 
sists mainly  in  physical  objects  brought  before  the  jury,  for  the 
purpose  of  aiding  in  establishing,  in  connection  with  the  other 
testimony  adduced,  some  material  incidental  fact  bearing  on  the 
essential  matter  in  controversy. '•* 

§  275.  Laws  of  this  and  other  states — ^Proof  of. — It  is  pro- 
vided by  statute  in  West  Virginia  that  "Acts  and  resolutions  of 
the  legislature  though  local  or  private  may  be  given  in  evidence 
without  being  specially  pleaded ;  and  an  appellate  court  shall  take 
judicial  notice  of  sucIT  as  appear  to  have  been  relied  on  in  the 
court  below." 

It  is  well  settled  that  judicial  notice  will  be  taken  of  all  laws  of 
a  general  or  public  nature,  and  this  obtains  not  only  with  reference 
to  the  trial  court  but  also  with  reference  to  the  court  of  appeals.^"" 

It  is  further  provided  by  statute  that  the  printed  copies  of  the 
acts  and  resolutions  of  the  general  assembly  of  Virginia  and  of 
the  statutes  and  codes  of  that  State,  with  the  supplements  to  and 
continuation  of  the  same,  and  the  ordinances  of  the  convention 
which  assembled  at  Wheeling  on  the  eleventh  day  of  June,  one 

16  S.  E.  Rep.  274;  Hurst  v.  Hurst,  7  ^V  Idem, 

W.  Va.  289;   Troll  v.  Carter,   15  W.  ^"^Idem, 

Va.  667;  Pusey  v.  Gardner,  21  W.  Va.  '•Somerville  v.  Wimbish,  7  Gratt. 

469;  Pasley  v.  English,  5  Gratt.  141;  205;  Groves  v.  County  Court,  42  W. 

Carrington  v.  Goddin,  13  Gratt.  687.  Va.  592. 
**"4  Enc.  of  Evidence,  804. 
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thousand  eight  hundred  and  sixty-one,  shall  continue  to  be  re- 
ceived in  evidence  within  this  state,  in  like  manner  as  they  were  re- 
ceivable within  the  same  when  it  was  part  of  the  State  of  Vir- 
ginia.'^** 

And  it  is  further  provided  that  the  printed  copies  of  the  acts 
and  resolutions  of  the  legislature  of  this  State,  which  have  been, 
or  shall  hereafter  be  published  by  authority  thereof,  shall  be  re- 
ceived as  evidence  for  any  purpose  for  which  the  original  acts  and 
resolutions  could  be  received  and  with  as  much  effect.*^^ 

It  is  also  provided  by  statute  that  whenever  in  any  case  it  be- 
comes material  to  ascertain  what  the  law,  statutory  or  other,  of 
another  State  or  country,  or  of  the  United  States  is,  or  was  at 
any  time,  the  court,  judge,  or  magistrate  shall  take  judicial  notice 
thereof,  and  may  consult  any  printed  book,  purporting  to  contain, 
state  or  explain  the  same,  and  consider  any  testimony,  information 
or  argument  that  is  offered  on  the  subject.'^^ 

Under  this  last  statute  the  courts  will  take  judicial  notice  of 
the  laws  statutory  or  other  of  the  different  States  of  the  Union 
and  may  consult  any  book  to  ascertain  what  these  laws  are,*^* 
and  may  also  consider  any  testimony,  information  or  argument  that 
may  be  offered  on  the  subject.'^* 

When  it  is  sought  to  prove  the  law  of  another  State  it  is  not 
necessary  to  produce  the  whole  law,  but  it  will  be  sufficient  to 
produce  an  authenticated  section  only  of  the  law  on  which  the 
party  relies.*" 

§276.  Judicial  records  and  proceedings. — By  virtue  of  stat- 
ute, a  copy  of  any  record  or  paper  in  the  Clerk's  office  of  any 
court,  duly  attested  by  such  clerk,'^^  may  be  admitted  as  evidence 
in  lieu  of  the  original.  And  the  records  and  judicial  proceedings 
of  any  court  of  the  United  States,  or  of  any  State,  territory  or 
district,  attested  by  the  clerk  thereof,  with  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  and  certified  by  the  judge,  chief  justice 


*"Code,  ch.    13,   sec.  2;    1906,  sec.  Powder  Manfg  Co.,  40  W.  Va.  414, 

278.  21   S.  E.   1035;   Hefferman  v.  Harvy, 
»"Code,   ch.    13,   sec.   3;    1006,   sec.  41  W.  Va.  776,  24  S.  E.  592. 

279.  "*  Singer  Mfg.   Co.  v.   Bennett,  su- 
*"Code,   ch.    13,   sec.   4;    1906,   sec.  pra;  Wilson  v.  Phoenix  Powder  Mfg. 

280.  Co.,  supra, 

'"State    V.    Goodrich,    14    W.    Va.  '"Hunter  v.  Fulcher,  5  Rand.  126. 

842;    Singer   Manf'g   Co.   v.   Bennett,  '"Code,  ch.   130,  sec.  6;    1906,  see. 

28    W.    Va.    16;    Wilson    v.    Phoenix  2936. 
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or  presiding  magistrate  of  such  court,  to  be  attested  in  due  form, 
shall  have  such  faith  and  credit  given  to  them  in  every  court  within 
this  state,  as  they  have  in  the  courts  of  the  state,  territory  or  dis- 
trict whence  the  said  records  came."^ 

Of  course,  the  original  record  of  a  judgment  or  other  court 
document  is  admissible  in  evidence^^^"  and  at  common  law  it  had 
to  be  produced  wherever  the  cause  was  in  the  same  court,  a  copy, 
though  duly  authenticated,  not  being  admissible  under  any  cir- 
cumstances unless  the  original  was  lost.^^" 

Unless  it  be  in  a  criminal  case  on  a  charge  of  perjury**^  it  is  not 
necessary  to  introduce  the  whole  of  a  judicial  record  in  evidence, 
but  only  such  parts  of  it  as  relate  to  the  matter  in  issue.^®^ 

Thus,  a  judgment  or  decree  may  be  given  in  evidence  without 
producing  the  whole,  to  prove  the  fact  of  such  judgment  or  decree, 
or  to  show  the  existence  of  any  other  matter  appearing  there- 
from.*'* 

§  276a.  Entry  in  justice's  docket  as  evidence — Must  furnish 
copy  of  entry  in  docket. — "A  copy  from  the  entry  in  the  justice's 
docket,  of  the  date  of  any  execution  or  order  of  sale  issued  by  him, 
and  to  whom  delivered,  shall  be  evidence  in  any  proceeding  against 
the  officer  to  whom  it  is  entered  as  delivered,  for  failure  to  make 
due  return  thereof,  or  failing  to  pay  over  money  received  thereon. 
If  a  justice,  upon  being  applied  to  for  a  copy  of  any  entry,  refuse 
it,  or  upon  beine  summoned  to  produce  the  docket  in  which  such 
entry,  is  or  ougnt  to  have  been  made,  fail  to  produce  such  entry, 
he  shall  forfeit  twenty  dollars  to  the  person  making  such  appli- 
cation, or  on  whose  behalf  he  is  summoned."  *'^ 


ITT  Code,  ch.  130,  sec.  19;  1906,  sec. 
3941. 

"A  copy  of  an  order  of  the  county 
court  of  Allegheny  county,  Common- 
wealth of  Virginia,  attested  by  the 
clerk  of  such  court,  may  be  received 
and  read  as  evidence  in  lieu  of  the 
original,  by  the  courts  of  this  State." 
Hinchman  v.  Ballard,  7  W.  Va,  152. 

''An  abstract  as  applied  to  records 
ordinarily  means  a  mere  brief,  and 
not  a  copy  of  that  from  which  it  is 
taken,  and  a  paper  writing  being 
only  an  abstract  of  an  alleg^  judg- 
ment, and  attested  as  an  abstract, 
although  attested  by  the  clerk  of  the 
court  in  which  the  judgment  was 
rendered,  can  not  ordinarily  be  read 
as  proof  of  the  alleged  judgment, 
where  the  existence  of  the  judgment 
is  denied."  Dickinson  v.  Railroad  Co., 
70  W.  Va.  390. 

178  Ballard  v.  Thomas  &  Anunon, 
19  Gratt.  14. 


i7»Burk  V.  Tregg,  2  Wash.  216; 
Anderson  v.  Dudley,  5  Call,  529,  4 
Min.  Inst.   (3rd  ed.)  881. 

180  McClaugherty  v.  Cooper,  39  W. 
Va.  313,  19  S.  E.  Rep.  415. 

181  White  V.  Clay,  7  Leigh  68; 
Wynn  v.  Harmon,  5  Gratt.  166;  Mas- 
ters V.  Varner,  5  Gratt.  171;  Rich- 
ardson V.  Prince  George  Justices,  11 
GTatt.  197;  Dickinson  v.  Railroad 
Co.,  7  W.  Va.  413;  Savre  v.  Edwards^ 
19  W.  Va.  355;  Northwestern  Bank 
V.  Fleshman,  22  W.  Va.  324;  Wag- 
goner v.  Wolf,  28  W.  Va,  824;  Mc- 
Claugherty  v.  Cooper,  39  W.  Va.  313^ 
19  S.  E.  Rep.  415. 

182  White  V.  Clay,  7  Leigh  68; 
Wynn  v.  Harmon,  5  Gratt,  157;  Mas- 
ters V.  Vamer,  "5  Gratt.  168,  50  Am. 
Dec.  114. 

See  also  Waggoner  v.  Wolf,  28  W. 
Va.  820,  1  S.  E.  Rep.  25. 

182a  Code,  1913,  ch.  50,  sec.  147, 
serial  sec.  270.    See  also  post,  §  703. 
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'  §  277.  Public  records  and  acts  generally  other  than  those  of 
a  court. — Copies  of  deeds,  duly  admitted  to  record,  and  of  rec- 
ords or  papers,  in  the  office  of  secretary  of  state,  treasurer  or  audi- 
tor, or  in  the  office  of  surveyor  of  lands  of  any  county,  attested  by 
the  officer  in  whose  office  the  same  is,  may  be  admitted  as  evidence 
in  lieu  of  the  original."^  So,  an  abstract  from  the  records  of  mar- 
riages and  births,  duly  certified  or  attested,  are  admissible  as  prima 
facie  evidence  of  the  facts  which  they  contain.^**  So,  copies  of  the 
real  and  personal  property  books  containing  the  entry  of  assessments 
made  therein  in  the  course  of  official  business,  are  admissible  in 
evidence  touching  matters  to  which  they  properly  relate."' 

It  is  provided  by  statute  that  the  copies  of  the  journals  of  either 
branch  of  the  legislature,  printed  by  authority  of  the  legislature, 
shall  be  received  as  evidence  for  any  purpose  for  which  the 
original  could  be  received.^*® 

§278.  Public  records  and  acts  of  the  United  States  and  of 
sister  states. — It  is  provided  by  statute  that  "all  records  and 
exemplifications  of  office  books  kept  in  any  public  office  of  the 
United  States  or  of  a  state  not  appertaining  to  a  court,  shall  be 
evidence  in  any  court  or  office  in  this  state  if  attested  by  the  keeper 
of  the  said  records  or  books,  and  the  seal  of  his  office  annexed,  if 
there  be  a  seal,  and  certified  by  the  presiding  justice  of  the  county 
or  district  in  which  such  office  is,  or  by  the  judge  of  a  court  of 
record  in  such  county  or  district,  or  by  the  governor,  the  secretary 
.  of  state,  the  chancellor  or  the  keeper  of  the  great  seal  of  the  state, 
to  be  attested  in  due  form,  and  by  the  proper  officer.  Such  certifi- 
cate, if  given  by  the  presiding  justice  of  a  court,  shall  be  authenti- 
cated by  the  clerk  or  prothonotary  of  the  said  court,  who  shall 
certify,  under  his  hand  and  the  seal  of  his  office,  that  the  said 
presiding  justice  is  duly  commissioned  and  qualified,  or  if  the  said 
certificate  be  given  by  the  governor,  the  secretary  of  state,  thev 
chancellor,  or  keeper  of  the  great  seal,  it  shall  be  under  the  great 
seal  of  the  state  in  which  said  certificate  is  made."  "^ 

§  279.  Private  writings. — ^All  instruments  not  contained  in 
official  records  and  of  an  individual  and  private  character,  such  as 
deeds,  notes  or  bills,  or  other  contracts  of  a  private  nature,  are 
properly  admissible  in  evidence  when  produced  and  proved  to  be 
genuine."* 

183  Code,  ch.  130,  sees.  4  and  6;  71,  10  S.  E.  Rep.  21;  Jackson  v.  Con- 
1906,  sees.  3925,  3926.     This  statute      rad,  14  W.  Va.  526. 

has  changed  the  common  law,  as  by  i8<t  Code,  ch.  130,  sec.  2;  1906,  sec. 

it  the  original  record  must  have  been  3923. 

produced.     See  Battin  v.  Woods,  27  is?  (jode,  ch.  130,  sec.  20;  1906,  sec. 

W.  Va.   58.  2942. 

184  Blair  v.  Sayre,  29  W.  Va.  604,  i88  i  Greenleaf  on  Ev.  §  657.  See 
2  S.  E.  Rep.  97.  ante,  §239  as  to  when  proof  of  writ- 

186  Womack  v.  Circle,  29  Gratt.  ten  instrument  required  before  a  jus- 
192;    Bartlett  v.  Patton,  33  W.  Va.      tice. 
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If  the  instrument  is  one  that  has  not  been  recorded,  or  if  recorded, 
not  properly  admissible  to  record,  the  original  must  be  produced,  or 
its  loss  supplied  by  secondary  evidence.**® 

.  Among  the  instruments  classed  as  private  writings  and  as  illustra- 
tions of  this  class  of  evidence  are  church  registers ;  ^^^  bills  of 
lading; '•*  the  books  of  a  corporation,*®"  but  not  in  its  favor  to 
establish  a  right  against  a  third  party  who  is  a  stranger  to  the 
corporation ;  *•'  receipts ;  "*  books  of  original  entry  kept  in  the 
usual  course  of  business,  where  the  entry  is  made  at  the  time  of  the 
transaction  of  a  matter  within  the  personal  knowledge  of  the  book- 
keeper, if  the  bookkeeper  be  dead  at  the  time  of  the  trial,  or  a  non- 
resident of  the  state,  or  if  his  presence  at  the  trial  cannot  be  had  for 
any  other  reason,  as,  for  instance,  insanity ;  *•"  telegrams ;  *••  and 
letters.**^ 

§280.  Affidavit  for  the  purpose  of  obtaining  the  production 
of  a  book  or  paper  by  the  adverse  party,  by  means  of  a  subpoena 
duces  tecum. 


8S. 


State  of  West  Virginia, 
County  of . 

Before  the  undersigned  authority  this  day  personally  appeared 
A.  B.,  who,  after  being  by  me  first  duly  sworn,  says  that  he  iss. 


» Idem. 

"•Blackburn  v.  Crawfords,  70  U. 
S.,  3  Wall.  175,  18  Law.  Ed.  187; 
Raybum  v.  Eliod,  43  Ala.  700;  Hunt- 
ly  V.  Comstock,  2  Root  (Conn.)  99; 
Nason  v.  First  Bangor  Christian 
Church,  66  Me.  100;  Martin  v.  Gun- 
by,  2  Har.  &  J.  248;  Weaver  v.  Sei- 
man,  62  Md.  708;  Whitcher  v.  Mc- 
Laughlin, 115  Mass.  167;  Durfee  v. 
Abbott,  61  Mich.  471,  28  N.  W.  Rep. 
521. 

'"Ogdcnsburg  ft  L.  C.  R.  Co.  v. 
Pratt,  89  U.  S.,  22  Wall.  123,  22  Law. 
Ed.  827;  Short  Mountain  Coal  Co.  v. 
Hardy,  114  Mass  197;  Weide  v.  Da- 
vidson, 15  Minn.  327. 

»»Owings  V.  Speed,  18  U.  S.,  5 
Wheat.  420,  5  Law.  Ed.  124;  Semple 
V.  Glenn,  91  Ala.  245,  9  So.  Rep.  265, 
24  Am.  St.  Rep.  894;  Pittsburgh,  W. 
ft  K.  R.  Co.  V.  Applegate,  21  W.  Va. 
172;  South  Branch  R.  Co.  v.  Long's 
Adm'r,  43  W.  Va.  131,  27  S.  E.  Rep. 
297. 


*"  Jones  V.  Florence  Wesleyan  Uni- 
versity, 46  Ala.  626;  Chase  v.  Syca- 
more ft  C.  R.  Co.,  38  111.  215;  Protec- 
tion Life  Ins.  Co.  v.  Dill,  91  111.  174; 
Redding  v.  Godwin,  44  Minn.  355,  46 
N.  W.  Rep.  563. 

"^Hair  v.  Glover,  14  Ala.  500;  Rea 
V.  Trotter,  26  Gratt.  685;  Lee  v.  Vir- 
ginia ft  Md.  Bridge  Co.,  18  W.  Va. 
299. 

^Vinal  V.  Gilman,  21  W.  Va.  301. 
See  in  this  connection  Hall  v.  Lyons, 
29  W.  Va.  410,  1  S.  E.  Rep.  582; 
Fox  V.  Baltimore  ft  Ohio  R.  Co.,  34 
W.  Va.  406,  12  S.  E.  Rep.  757;  Dou- 
ner  v.  Morrison,  2  Gratt.  250;  Grif- 
fin V.  McCaulay,  7  Gratt.  476;  Cann 
V.  Cann,  40  W.  Va.  138,  20  S.  E.  Rep. 
910. 

*••  National  Bank  v.  National  Bank, 
7  W.  Va.  544. 

>*' Hubbard  v.  Kelley,  8  W.  Va.  46; 
Belmont  Coal  Co.  v.  Richter,  31  W. 
Va.  868,  8  S.  E.  Rep.  609. 
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the  plaintiff  (or  defendant,  as  the  case  may  be)  in  a  certain  civil 
action  for  the  recovery  of  money  due  on  contract,  pending  before 

G.  H.,  a  justice  of  the  peace  within  and  for  the  district  of — 

and  county  and  State  aforesaid,  wherein  C.  D.  is  defendant  (or 
plaintiff,  as  the  case  may  be)  and  that  *  said  C.  D.  has  in  his 
possession  or  under  his  control  a  certain  contract  bearing  date  — 

day  of  ,  190 — ,  and  signed  by  said  A.  B.  and  said  C.  D. 

(or  whatever  the  document  is,  the  production  of  which  is  desired, 
describing  it  so  as  to  identify  it,)  which  contract  is  important  and 
material  to  aid  A.  B.  upon  the  trial  of  said  action. 

The  said  A.  B.  further  says  that  he  desires  a  subpoena  duces  tecum 
requiring  said  C.  D.  to  appear  before  said  justice  on  the  day  set  for 
the  trial  of  said  action  and  bring  with  him  and  produce  before  said 
justice  said  contract,  in  order  that  the  same  may  be  used  as  evidence 
on  the  trial  of  said  action. 

A.  B. 

Taken,  sworn  to  and  subscribed  before  me,  this  —  day  of . 

190—. 

G.  H.,  Justice.^** 

§281.  Docket  entry  directing  the  issuance  of  a  subpoena 
duces  tecum  for  the  production  of  a  document  by  the  adverse 
party. 

A.  B.,  Plaintiff,       )       r--    t      .-      ^       t. 

f       Civil  action  for  the  recovery 

C  D..  Defendant.    )      of '"oney  due  on  contract. 

On  this day  of ,  190—,  said  A.  B.  filed  his  affidavit 

praying  for  the  issuance  of  a  subpoena  duces  tecum  requiring  said 
C.  D.  to  appear  before  me  and  to  bring  with  him  and  produce  before 
me  a  certain  paper  writing  hereinafter  described.  It  is,  therefore, 
ordered  that  said  subpoena  do  issue  requiring  the  said  C.  D.  to 

appear  before  me  at  my  office  in  the  district  of ,  on  the  — 

day  of ,  190 — ,  at  —  o'clock  a.  m.  (or  p.  m.,  as  the  case  may 

^  While  the  statute  does  not  in  ex-  vided  by  statute;  and  inasmuch  as  a 

press  terms  authorize  the  issuance  of  case   taken   from   the   justice   to   the 

a  subpoena  diices  tecum  by  a  justice  circuit   court   on  appeal   is   tried  de 

of  the  peace,  the  power  is  certainly  novo,  the  means  used  to  arrive  at  the 

fairly  to  be  implied,  inasmuch  as  the  truth   of    the    case    ought    to   be   as 

rules  of  evidence  are  the  same  in  a  broad    and    liberal    in    the    justice's 

justice's  court  as  in  the  circuit  court,  court  »s  in  the  circuit  court, 
except  wliero  otherwise  expressly  pro- 
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be)  and  bring  with  him  and  produce  before  me  a  certain  contract 

bearing  date  —  day  of ,  190 — ,  and  signed  by  said  A.  B.  and 

C  D.  (or  whatez^er  the  document  is  the  production  of  which  is 
desired), 

J.  J.,  Justice. 

§282.  Affidavit  for  a  subpoena  duces  tecum  for  one  who  is 
not  a  party  to  the  suit.--^j  in  §  280  to  the  *  and  then  continue 
as  follows:  J.  K.,  who  is  not  a  party  to  the  matter  in  controversy 
in  said  action,  has  in  his  possession  (here  describe  the  writing  in 
the  possession  of  said  /.  K.)  which  is  material  and  proper  to  be 
produced  before  said  G.  H.,  justice  as  aforesaid,  and  which  the  said 
A.  B.  desires  to  use  as  evidence  on  his  behalf  upon  the  trial  of  said 
action  before  said  G.  H.,  justice  as  aforesaid. 

The  said  A.  B.  therefore  prays  that  a  subpoena  duces  tecum  be 
issued  requiring  said  J.  K.  to  appear  before  said  justice  on  the  day 
set  for  the  trial  of  said  action,  and  bring  with  him  and  produce  said 
writing  before  said  justice,  .in  order  that  the  same  may  be  used  as 
evidence  on  the  trial  of  said  action. 

A.  B. 

Taken,  sworn  to  and  subscribed  before  me  this  —  day  of , 

190—. 

G.  H.,  Justice. 

<§283.  Order  of  judge  of  circuit  court  made  in  vacation, 
directing  the  issuance  of  a  subpoena  duces  tecum  for  the  appear- 
ance of  a  person,  other  than  a  party  to  the  action,  before  a 
justice. 

State  of  West  Virginia,  County  of ,  to-wit: 

This  day  came  A.  B.  before  the  undersigned  Judge  of  the  Circuit 

Court  of  County,  in  vacation,  and  presented  his  affidavit, 

whereby  it  appears  that  a  certain  deed  bearing  date  on  the  —  day  , 

of ,  190 — ,  made  by of  the  one  part  and bf  the 

other  part  (or  whatever  the  agreement  may  be)  is  in  possession  of 
one  J.  K.,  and  that  said  deed  is  material  and  proper  to  be  produced 
before  one  G.  H.,  a  justice  of  the  peace  before  whom  a  certain  civil 
action  is  now  pending,  wherein  A.  B.  is  plaintiff  and  C.  D.  is 
defendant,  and  that  said  document  is  desired  as  evidence  on  the 
part  of  the  said  A.  B. ;  and  it  appearing  to  the  undersigned  Judge 
that  the  said  J.  K.  is  not  ta  party  to  the  said  action,  it  is  hereby 
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ordered  that  the  clerk  of  the  said  circuit  court  do  issue  a  subpoena 
duces  tecum  requiring  the  said  J.   K.  to  appear  before  the  said 

justice  at  his  office  in  the  district  of on  the  —  day  of , 

190 — ,  at  —  o'clock,  a.  m.,  and  produce  said  deed  to  be  used  as 
evidence  by  the  said  A.  B.,  in  the  said  action. 
Done  in  vacation,  this  the  —  day  of ,  190 — . 


Judge  of  the  Circuit  Court  of 

County,  West  Virginia.^'^ 

§  284.  Form  of  subpoena  duces  tecum  issued  by  the  clerk  of 
the  circuit  court,  for  the  appearance  of  a  third  party  as  a  witness 
before  a  justice. 

State  of  West  Virginia,  County  of ,  to-wit: 

To  the  Sheriff  of  said  County,  Greeting : 

You  are  hereby  commanded  in  the  name  of  the  State  of  West 
Virginia  to  summon  J.  K.  to  be  and  appear  before  G.  H.,  a  justice 

of  the  peace  of  said  county,  at  his  office  in  the  district  of , 

on  the day  of ,  190 — ,  at  —  o'clock,  a.  m.,  and  to  bring 

with  him  and  produce  before  the  said  justice  of  the  peace,  a  certain 

deed  bearing  date  on  the day  of ,  190 — ,  made  by 

of  the  one  part  and of  the  other  part,  to  be  used  as  evidence 

by  A.  B.  in  a  certain  civil  action  pending  before  said  justice  where- 
in said  A.  B.  is  plaintiff  and  C.  D.  is  defendant.  And  this  he  shall 
in  no  wise  omit  under  the  penalty  of  the  law. 

Done  by  order  of  the  Honorable ,  Judge  of  the  Circuit 

Court  bf  said  county,  this  the  —  day  of  ,  190 — . 


Clerk. 

§  285.  Report  of  justice  to  judge  of  circuit  court  of  witness's 
failure  to  attend  as  required  by  a  subpoena  duces  tecum. 

To  the  Honorable  Judge  of  the  Circuit  Court  of County : 

You  are  hereby  respectfully  informed  that  one  J.  K.,  who  was, 

on  the  —  day  of ,  190 — ,  duly  served  with  a  subpoena  duces 

tecum  issued  by  the  clerk  of  said  court,  under  and  by  virtue  of  an 

order  made  by  your  Honor  in  vacation  on  the  —  day  of -, 

190 — ,  requiring  the  said  J.  K.  to  appear  before  the  undersigned,  a 

»•  The  above  order  is  authorized  by  Such  order  may  be  made  by  the  court 
virtue  of  chapter  130,  section  26,  of  when  in  session,  with  like  effect  as 
the    Code.      Code,    1906,    sec.    3948.       when  made  in  vacation. 
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justice  of  the  peace  within  and  for  the  said  county,  at  his  office 

in  the  district  of  ,  on  the  —  day  of  ,  190 —  at  — 

o'clock,  A.  M.,  and  bring  with  him  and  produce  a  certain  deed  (here 
describe  the  same)  to  be  used  as  evidence  on  behalf  of  the  plaintiff 
in  a  certain  civil  action  pending  before  the  undersigned,  wherein 
A.  R.  is  plaintiff  and  C.  D.  is  defendant,  has  failed  to  attend  in 
obedience  to  said  summons,  although  there  was  paid  to  said  J.  K., 
a  reasonable  time  before  he  was  required  to  make  his  said  attend- 
ance, one  day's  attendance  and  his  necessary  mileage. 

Given  under  my  hand  this  the  —  day  of ,  19 — . 


Justice  of  the  Peace.^®** 

§  286.  Notice  to  witness  to  show  cause  why  he  should  not  be 
fined  and  attached  for  failure  ta  produce  writing  or  document, 
as  required  by  subpoena  duces  tecum. 

State  of  West  Virginia,  County  of ,  to-wit: 

To  the  Sheriff  of  said  County,  Greeting: 

You  are  hereby  commanded  in  the  name  of  the  State  of  West 
Virginia  to  summon  J.   K.,  to  appear  before  the  Judge  of  our 

circuit  court  on  the  —  day  bf ,  19 — ,  to  show  cause,  if  any 

he  can,  why  he  should  not  be  fined  and  attached  for  his  failure  to 
attend  as  a  witness,  under  a  subpoena  duces  tecum,  before  one 

,  a  justice  of  the  said  county  at  his  office  in  the  district  of 

,  on  the  —  day  of ,  19 — ,  at  —  o'clock,  a.  m.,  and  to 

produce  before  the  said  justice  a  certain  (Here  describe  the  docu- 
ment) to  be  used  as  evidence  on  behalf  of  the  plaintiff  in  a  certain 
civil  action  then  pending  before  the  said  justice,  wherein  A.  B.  was 
plaintiff  and  C.  D.  defendant.  And  how  you  shall  have  executed 
this  writ  you  shall  make  due  return,  and  this  you  shall  in  no  wise 
omit  under  the  penalty  of  the  law. 

Witness  .  Clerk  of  the  Circuit  Court  of  said  County  at 

the  Court  House  thereof,  this  the day  of ,  19 — ,  and 

in  the* year  of  the  State. 


Clerk.^^^ 

**Code,  ch.  130,  sec.  27;  1906,  sec.    «»>  Code,  cli.  130,  sec.  27;  1006,  sec. 
3949.  3949. 
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§  287.  Form  of  order  by  the  circuit  court  fining  and  attaching 
witness  for  failure  to  appear  as  required  by  subpoena  duces 
tecum. 

State  of  West  Virginia,  \ 

vs.  \      Upon  a  Rule  and  Attachment. 

J-K.  ) 

'  This  day  came  J.  K.  in  answer  to  a  rule  heretofore  served  upon 
him  to  show  cause,  if  any  he  could,  why  he  should  not  be  fined  and 
attached  for  his  failure  to  appear  as  a  witness,  and  produce  before 

one ,  a  justice  of  this  county,  at  his  office  in  the  district  of 

,  on  the  —  day  of ,  190 — ,  a  certain  deed,  to  be  used 

as  evidence  before  the  said  justice  on  behalf  of  the  plaintiff  in  a 
certain  action  pending  before  said  justice,  in  which  A.  B.  is  plain- 
tiff and  C.  D.  is  defendant.  And  the  court  having  heard  the  said 
J.  K.,  and  the  reasons  assigned  by  him  for  his  failure  to  so  attend 
as  a  witness,  and  the  court  seeing  no  good  reason  why  the  said 
J.  K.  should  be  excused  from  obedience  to  the  writ  of  subpoena 
duces  tecum  duly  served  upon  him,  it  is  ordered  that  said  J.  K. 
be,  and  he  is  hereby,  fined dollars,  and  the  costs  of  this  pro- 
ceeding, and  that  he  be  imprisoned  for —"days  in  the  county 

jail  of  this  county,  for  his  failure  to  attend  as  a  witness  as  afore- 
saidi^o^ 

§  288.  Form  of  order  of  justice  conunitting  witness  to  jail  for 
refusal  to  produce  document  after  appearing  in  obedience  to 
subpoena  duces  tecum. 

State  of  West  \'irginia,    \ 

vs.  V       For  failure  to  produce  a  document. 

J.  K.  ) 

J.  K.,  who  has  duly  appeared  before  me  in  bbedience  to  a 
subpoena  duces  tecum  issued  by  order  of   the   Circuit  Court  of 

County,  West  Virginia,  requiring  him  to  produce  before  me 

a  certain  {Here  describe  the  document)  to  be  used  as  evidence  on 
behalf  of  the  plaintiff  in  a  civil  action  now  pending  before  me, 
wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  and  the  said  J.  K. 
having  refused  to  produce  said  document,  it  is  ordered  that  the  said 
J.  K.  be,  and  he  is  hereby,  committed  to  jail,  there  to  remain  in  the 
custody  of  the  jailer  until  he  shall  produce  said  document.  And 
it  is  ordered  that  a  copy  of  this  order  be  delivered  to  the  jailer  as 

*«Code,  ch.  130,  sec.  27;   1906,  sec.  3949. 


317  THE  TRIAL  OF  CIVIL  ACTIONS.  §290 

his  warrant  of  authority  for  the  detention  in  his  custody  of  the 
said  J.  K. 

,  Justice  of  the  Peace. 

%  289.    Authority  of  justice  to  issue  subpoena  duces  tecum. — 

The  writ  of  subpoena  duces  tecum  is  of  ancient  origin,  and  its  use 
so  necessary  for  the  compulsion  of  the  production  of  documents  in 
the  possession  of  third  persons,  that  the  means  of  compelling  pro- 
duction must  have  been  co-eval  with  courts  of  law.*®*  By  this  writ 
the  witness  is  compellable  to  produce  all  documents  in  his  possession, 
unless  he  have  a  lawful  or  reasonable  excuse  to  the  contrary.*®* 
Of  the  validity  of  the  excuse  the  court,  and  not  the  witness,  is  to 
judge,*®*  Inasmuch  as  every  person,  in  furtherance  of  justice,  is 
bound  to  disclose  all  the  facts  within  his  knowledge  which  do  not 
tend  to  his  crimination,  for  the  very  same  principle  he  is  likewise 
bound  to  produce  all  such  documents  as  are  essential  to  the  dis- 
covery of  the  truth  and  the  promotion  of  the  ends  of  justice.*®® 

While  the  statute  does  not  in  express  words  confer  upon  the 
justice  the  right  to  issue  a  subpoena  duces  tecum,  yet  it  is  so 
necessarily  implied  as  a  part  of  his  power  in  the  trial  of  causes  that 
to  deny  him  the  authority  to  issue  such  a  process  would  in  effect 
deprive  him  in  many  instances  of  the  means  of  arriving  at  the 
truth  of  the  case,  and  so  prevent  him  from  reaching  a  just  conclu- 
sion. We  may  therefore  state  that  the  power  to  issue  a  subpoena 
duces  tecum  may  be  exercised  by  a  justice  when  occasion  demands  it. 

§  290.  Matters  of  hearsay,  as  a  rule,  are  not  admissible  in 
evidence. — It  is  a  rule  of  law,  settled  by  numerous  decisions  of 
the  courts  and  by  the  text  writers,  that  all  hearsay  reports  of  trans- 
actions, whether  verbal  or  written,  given  by  persons  not  produced 
as  witnesses,  cannot  be  received  in  evidence  upon  the  trial  of  an 
action.*®^  The  reasons  for  the  exclusion  of  matters  of  hearsay,  as 
given  by  an  eminent  author,  are  thus  stated :  "The  principle  of  this 
rule  is,  that  such  evidence  requires  credit  to  be  given  to  a  statement 

"•Starkey   on   Evidence    (8th   Am.  146;   Tennessee  &  C.  R.  Co.  v.  Dan- 

Kd.)   110,  note  c.  forth,    94   Ala.   636,    10    South.    Rep. 

**/dem;    Amey    v.    Long,    9    East,  280;  State  Bank  v.  Wooddy,  10  Ark. 

473.  638;   Early  v.  Oliver,  63  Ga.  11;   De 

"■/dew.  Pew  v.  Robinson,  95  Ind.  109;  Harri- 

^Jdem,  110.  son  Wire  Co.  v.  Moore,  56  Mich.  610, 

""Scales    V.    Desha,    16    Ala.    308;  22    X.    W.    Rep.    62,    1    Greenl.    Ev. 

Claiborne  v.  Parrish,  2  Wash.   (Va.)  (16th  ed.)  8§  99,  99a. 
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made  by  a  person  who  is  not  subjected  to  the  ordinary  tests  enjoined 
by  the  .law  for  ascertaining  the  correctness  and  completeness  of  his 
testimony;  namely,  that  oral  testimony  should  be  deliverer  i..  the 
presence  of  the  court  or  a  magistrate,  under  the  moral  and  legal 
sanctions  of  an  oath,  and  where  the  moral  and  intellectual  character, 
the  motives  and  deportment  of  the  witness  can  be  examined,  and  his 
capacity  and  opportunity  for  observation,  and  his  memory,  can  be 
tested  by  a  cross  examination.    Such  evidence,  moreover,  as  to  oral 
declarations,  is  very  liable  to  be  fallacious,  and  its  value  is,  there- 
fore, greatly  lessened  by  the  probability  that  the  declaration  was 
imperfectly  heard,  or  was  misunderstood,  or  is  not  accurately  re- 
membered, or  has  been  perverted.    It  is  also  to  be  observed,  that  the 
persons  communicating  such  evidence  are  not  exposed  to  the  danger 
of  a  prosecution  for  perjury,  in  which  something  more  than  the 
testimony  of  one  witness  is  necessary,  in  order  to  a  conviction;  for 
where  the  declaration  or  statement  is  sworn  to  have  been  made  when 
no  third  person  was  present,  or  by  a  person  who  is  since  dead,  it  is 
hardly  possible  to  punish  the  witness,  even  if  his  testimony  is  an 
entire  fabrication.     To  these  reasons  may  be  added  considerations 
of  public  interest  and  convenience  for  rejecting  hearsay  evidence. 
The  greatly  increased  expense  and  the  vexation  which  the  adverse 
party  must  incur  in  order  to  rebut  or  explain  it,  the  vast  consump- 
tion of  public  time  thereby  occasioned,  the  multiplication  of  col- 
lateral issues  for  decision  by  the  jury,  and  the  danger  of  losing  sight 
of  the  main  question  and  of  the  justice  of  the  case  if  this  sort  of 
proof  were  admitted,  are  considerations  of  too  grave  a  character 
to  be  overlooked  by  the  court  or  Legislature,  in  determining  the 
question  of  changing  the  rule.'*  ^^^ 

§291.  Exceptions  to  the  rule  rejecting  hearsay  evidence- 
Though  the  general  rule,  as  we  have  seen,^®®  forbids  the  use  of 
hearsay  as  evidence,  there  are  several  instances  in  which  it  is  re- 
ceived, and  is  treated  as  independent  and  original  evidence,  and  is, 
therefore,  properly  admissible.  Thus,  for  illustration,  the  follow- 
ing instances  may  be  given: 

(a)  What  was  said  when  an  act  was  done. — Upon  proof  of  an 
act  material  to  the  matter  in  controversy,  what  was  said  at  the  time 
of  such  act,  and  inseparably  connected  with  it,  is  treated  as  forming 

*»1    Greenleaf    Ev.     (16th    ed.)     §  «» Ante,  §290. 

90a. 


!k 
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a  part  of  the  act  itself,  and  is  therefore  admissible  in  evidence.*^* 
This  rule  is  further  considered  under  a  subsequent  section  of  this 
work.*" 

(b)  As  to  the  death'  of  a  person. — So,  the  death  of  a  person 
may  be  proved  by  hearsay.^*-  But  it  is  not  admissible  to  show  the 
death  of  a  person,  when  it  is  of  recent  occurrence,  and  when  it  may 
be  presumed  that  other  and  more  satisfactory  evidence  may  be  ob- 
tained.'" 

(c)  As  to  the  state  of  mind  of  a  person. — When  the  matter 
to  be  determined  is  the  state  of  mind,  sentiments,  or  bodily  or  mental 
feelings  of  a  person,  at  a  particular  time,  his  declarations  and  con- 
versations are  admissible  in  evidence.*" 


»•  Watson's  Treatise,  197. 

»"  Post,  §  205. 

^Jackson  v.  Bone^am,  15  Johns. 
Rep.  226,  5  Law.  Ed.  1071;  Wilson 
V.  Brounlee,  24  Ark.  686,  91  Am.  Dec. 
523;  The  Lessee  of  Scott  v.  Ratcliffe, 
5  Pet.  (U. -S.)  81,  8  Law.  Ed.  54; 
Elliott  V.  Peirsol,  1  Pet.  ( U.  S. )  328, 
7  Law.  Ed.  164,  and  note. 

*»*Stouvend  v.  Stephens,  26  How. 
Pr.  244. 

^'  1  Greenleaf  Ev.  (16th  ed.)  S  108; 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Spil- 
ker,  134  Ind.  380,  33  N.  E.  Rep.  280; 
McRae  v.  Malloy,  93  N.  C.  164 ;  Chess 
V.  Chess,  21  Am.  Dec.  360;  Heming- 
way V.  Chicago,  M.  &  St.  P.  Ry.  Co., 
72  Wis.  42,  37  N.  W.  Rep.  804,  7  Am. 
St.  Rep.  823. 

In  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Spilker,  supra,  the  court,  in  the 
course  of  its  opinion,  says:  "The  an- 
swer to  the  following  question  was 
objected  to  as  being  part  of  a  con- 
versation which  witness  had  with  ap- 
pellant about  two  weeks  after  she 
was  injured:  *If  you  had  any  con- 
versation with  her  at  the  time  you 
visited  her,  as  stated  in  your  answer 
to  the  last  question,  upon  the  subject 
of  her  injury,  you  may  state  what 
she  said,  or  what  complaint,  if  any, 
she  made  of  pain.'  Answer.  *I  did 
have  a  conversation  with  her.  She 
complained  of  her  back  and  neck,  and 
she  said  she  felt  like  she  was  "stove 


up"  all  over.'  It  is  sufficient  to  prove 
expressions  of  pain  and  suffering 
made  by  the  injured  person,  whether 
at  or  even  after  the  date  of  the  in- 
jury, and  it  is  not  material  that  such 
declarations  or  exclamations  of  suf- 
fering were  made  in  the  course  of  a 
conversation.  It  would  not  be  proper 
to  give  in  evidence  a  conversation 
with  the  injured  party  in  which  she 
related  her  past  suffering  or  injury, 
bv  wav  of  narrative;  but  it  was 
proper  for  the  witness  to  relate  what 
appellee  had  said  as  to  her  condition, 
particularly  of  concealed  or  internal 
suffering,  as  it  existed  at  the  time 
the  statementfc)  or  exclamations  of  suf- 
fering were  made;  otherwise,  it  would 
often  be  quite  impossible  to  prove 
such  internal  injuries.  Board  v.  Leg- 
gett,  115  Ind.  544,  18  N.  E.  Rep.  53. 
In  Werelj^  v.  Persons,  28  N.  Y.  344, 
where  the  plaintiff  had  been  allowed^ 
over  objection,  to  prove  that  during 
a  period  of  two  months,  plaintifT  had 
complained  of  his  right  side,  and  said 
that  he  lay  on  his  left  side  because 
it  hurt  him  to  lie  on  hiA  right,  the 
court  held  that  the  evidence  had  been 
properly  admitted,  although  the  wit- 
ness was  not  a  physician,  and  quoted 
from  1  Greenleaf  Ev.  §  102,  that, 
where  it  is  necessary  to  inquire  as 
to  the  bodily  or  mental  feelings  of  a 
party,  the  usual  expressions  of  such 
feelings,  made  at  the  time,  are  in  the 
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(d)  Family  history  and  pedigree. — From  the  very  necessity 
of  the  case,  when  it  is  sought  to  prove  pedigree  by  marriages,  births 
and  deaths,  the  declarations  of  deceased  persons,  who  were  related 
by  blood  or  marriage  to  the  person  whose  pedigree  is  in  question, 
and  who  were  interested  in  the  succession  or  descent,  are  receivable 
in  evidence.**" 

(e)  Public  matters  or  matters  of  general  interest. — The  decla- 
rations of  persons  deceased  made  prior  to  the  arising  of  the 
controversy,  which  relate  directly  to  the  existence  of  any  public  or 
general  right  or  custom,  or  matter  of  public  or  general  interest,  are 
admissible  in  evidence.*** 

Thus,  the  boundaries  of  a  state  or  other  government  division  of 
territory,  being  a  matter  of  public  interest,  may  be  shown  by  hearsay 
based  ort  community  reputation  or  opinion.*" 

(f)  Testimony  of  witness  on  former  trial. — ^So  what  a  witness 
stated  on  a  former  trial  on  his  examination  under  oath  in  which 
the  adverse  litigant  was  a  party,  and  had  the  right  and  opportunity 
to  cross  examine  him,  may  be  given  in  evidence  after  the  death  of 
such  witness  in  any  subsequent  litigation  between  the  same  parties 
and  involving  the  same  subject  matter  in  which  the  statements  of 
the  witness  are  relevant  and  competent.**  • 

As  a  general  rule  this  principle  applies  when  the  witness  is  beyond 
the  jurisdiction  of  the  court,  or  cannot  be  found  after  diligent 
search,  or  is  insane  or  sick,  and  unable  to  testify,  or  has  been 
summoned,  but  appears  to  have  been  kept  away  by  the  adverse 
party. *^'*  Such  testimony  is  always  admissible  in  a  subsequent  trial 
of  the  same  action.**® 


nature  of  original  evidence.  See,  also, 
Turnpike  Co.  v.  Andrews,  102  Ind. 
138,  1  N.  £.  Rep.  364;  Railroad  Ck). 
V.  Newell,  104  Ind.  264,  3  N.  E.  Rep. 
836;  Railroad  Co.  v.  Wood,  113  Ind. 
644,  14  N.  E.  Rep.  572,  and  16  N.  E. 
Rep.  107." 

« Watson's  Treatise,  199;  1  Elliott 
on  Ev.  §361. 

«•  1  Elliott  on  Ev.  §§  384-394. 

»*'/(/cw,  i§386,  387. 

»"1  Greenleaf  on  Ev.  (16th  ed.) 
§  163;  note  to  Atchison,  etc.,  R.  R. 
Co.  V.  Osborn,  91  Am.  St.  Rep.  at  pp. 
198-202. 

«»1  Greenleaf  Ev.  (16th  ed.)  §  163; 


Atchison,  etc.,  R.  R.  Co.  v.  Osborn,  91 
Am.  St.  Rep.  189,  and  note  194-208. 

""Jeffries  v.  Castleman,  75  Ala. 
262;  Railway  Co.  v.  Sweet.  60  Ark. 
550,  31  S.  W.  571;  Rico  v.  Musgrave, 
14  Colo.  79,  23  Pac.  468;  Chicago, 
etc.,  R.  R.  Co.  V.  O'Connor,  119  111. 
686,  9  N.  E.  264 ;  Western  Assurance 
Co.  V.  McAlpin,  23  Ind.  App.  220,  77 
Am.  St.  Rep.  423,  56  N.  E.  119;  Cave 
V.  Cave,  13  Bush  452;  Lewis  v.  Ronio, 
93  Mich.  476,  53  N.  W.  622;  Detroit 
B.  B.  Club  v.  Preston  Nat.  Bank,  113 
Mich.  470,  71  N.  W.  833;  Gerhauser 
V.  North  British,  etc.,  Ins.  Co.,  7 
Nev.  174;  Kirchner  v.  Laughlin,  6  N. 
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•§292.  Admissions  and  declarations. — ^Admissions  and  decla- 
rations in  one's  own  interest,  commonly  called  self-serving,  made  in 
the  absence  of  the  opposite  party,  are  generally  not  admissible  in 
evidence.***  Nor  can  the  declarations  or  admissions  of  a  former 
owner  of  property,  made,  after  he  has  parted  with  his  title  or  owner- 
ship, be  received  in  evidence  in  disparagement  of  the  title  or  owner- 
ship of  a  subsequent  purchaser  of  .such  property.*"  Declarations 
or  admissions  of  a  party  made  against  his  own  interest  are  always 
admissible."*  So  declarations  of  a  party  in  possession  of  real 
or  personal  property  are  admissible  in  evidence  as  explanatory  of 
the  character  of  his  possession — that  is,  how  he  claimed,  under 
what  title,  and  the  extent  of  his  claim.***  So  a  declaration  against 
his  pecuniary  interest  by  one  deceased,  and  who  is  a  stranger  to  the 
record,  is  admissible  as  evidence  to  show  the  existence  of  a  fact 
relative  to  the  controversy,  as  an  exception  to  the  rule  excluding 
hearsay.*** 

As  stated  by  a  recent  authority,  "the  silence  of  a  party  when  a 
statement  is  made  in  his  presence,  against  his  interest  and  is  heard 
and  understood  by  him,  and  is  made  in  such  a  way  as  to  call  upon 
him  to  deny  it,  if  untrue,  and  the  facts  are  within  his  knowledge, 
and  the  statement  is  made  under  such  circumstances  as  naturally 


Mex.  366,  23.  Pac.  175;  Morehouse  v. 
Morehouse,  41  Hun  146;  Drayton  v. 
Wills,  1  Nott  &  McCk)rd  409,  9  Am. 
Dec.  178;  Earl  v.  Tupper,  45  Vt.  275; 
Powell  v.  Manson,  22  Oratt.  177; 
MeGeoch  v.  Carlson,  96  Wis.  138,  71 
N.  W.  116;  Carrico  v.  W.  Va.  C.  &  P. 
R.  Co.,  39  W.  Va.  86,  19  S.  E.  Rep. 
571,  24  L.  R.  A.  50. 

"The  long'hand  notes  made  by  the 
sworn  stenographer,  who  took  the  evi- 
dence upon  a  former  trial  of  the  case, 
are  the  best  evidence  of  the  evidence 
of  such  dead  witness,  and  should  be 
used,  or  the  non-production  thereof 
legally  accounted  for,  on  a  second 
trial;  but  where  those  notes  show 
that  the  dead  witness  made  in  his 
evidence  an  illustration  merely,  and 
do  not  show  what  that  illustration 
was,  or  in  any  way  convey  it  to  the 
second  jury,  a  witness  may  be  used 
to  prove  what  such  illustration  was." 
Carrico  v.   W.  Va.   C  &  P.  R.   Co., 


"*Siva  V.  Wabash,  etc.,  R.  R.  Co., 
115  Mo.  127,  37  Am.  St.  Rep.  386; 
Dempsey  v.  Dobson,  174  Pa.  St.  122, 
52  Am.  St.  Rep.  816,  34  Atl.  Rep. 
459;  Corder  v.  Talbot,  14  W.  Va. 
277. 

■"Robinson  v.  Pitzer,  3  W.  Va. 
335;  Houston  v.  McCluney,  8  W.  Va. 
135;  Crothers  v.  Crothers,  40  W.  Va. 
169,  20  S.  E.  Rep.  927. 
•  ""Harriman  v.  Brown,  8  Leigh 
697;  Gash  v.  Johnson,  28  N.  C.  289; 
Jones  V.  Henry,  84  N.  C.  320,  37  Am. 
Rep.  624;  Slocum  v.  Putnam  (Tex. 
Civ.  App.),  25  S.  W.  Rep.  62, 

"•High's  Heirs  v.  Pancake,  42  W. 
Va.  602,  26  S.  E.  Rep.  536;  Fon- 
taine V.  Beers,  19  Ala.  722;  Hayne 
V.  Hermann,  97  Cal.  259,  32  Pac.  Rep. 
171;  Commonwealth  v.  Fletcher,  69 
Ky.  171;  Thomas  v.  Wheeler,  47  Mo. 
363;  Smith  v.  Putnam,  62  N.  H.  369; 
Roebke  v.  Andrews,  26  Wis.  311. 

"Bartlett  v.  Patton,  33  W.  Va. 
71,  10  S.  E.  Rep.  21,  5  L.  R.  A.  523. 
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to  call  for  a  reply,  amounts  to  an  admission  of  the  truth  of  the 
statement  made,  and  may  be  sufficient  to  establish  the  fact  as 
against  him."  ^^^  So  a  statement  made  by  a  husband  or  wife  in 
the  presence  of  the  other  and  of  a  third  party,  and  not  denied  by 
the  other,  stands  upon  the  same  footing  as  statements  made  by  any 
one  else.  Being  made  in  the  presence  of  a  third  party,  they  are  not 
privileged.^-^ 

The  admissions  of  attorneys  in  their  opening  statements  or  argu- 
ments are  not  binding  on  the  parties  to  the  suit.^^® 

§  293.  Admissions  arising  from  the  fabrication^  destruction 
or  failure  to  produce  evidence. — ^The  attempt  to  fabricate  evi- 
dence is  a  strong  circumstance  against  the  party  making  such 
attempt,  and  is  regarded  as  an  admission  on  his  part  that  he  would 
be  defeated,  if  the  action  were  tried  on  the  evidence  as  it  actually 
exists.^^**  So  upon  the  same  ground,  evidence  of  the  destruction  or 
spoliation  of  documents,  or  the  suppression  or  concealment  of  other 
evidence,  is  also  admissible  upon  the  trial  of  an  action.**''  So  the 
failure  to  produce  evidence  which  one  party  knows  to  exist,  and 
which  is  not  equally  available  to  the  other  party,  is  in  effect  an 
admission  that  such  evidence,  if  produced,  would  be  unfavorable  to 
the  party  so  failing  to  produce  it.**^  Thus,  if  the  burden  is  on  a 
party  to  prove  a  fact  which  is  not  clearly  established,  and  which  is 
material  to  his  side  of  the  case,  his  failure,  without  proper  excuse, 
tb  produce  a  witness  by  whom  such  fact  can  be  proved,  is  con- 
strued as  an  admission  that  the  evidence  of  such  witness  would  be 
against  him,  and  the  fact  will  not  be  treated  as  proved.*'^ 

§  294.  Admissions  in  writing  and  by  telephone. — Admissions 
contained  in  letters  and  telegrams  are  receivable  in  evidence*" 
against  the  parties  writing  or  sending  them,  though  written  or  sent 

"•1    Enc.    Ev.   367,   citing  a   large  «*Vandervort  v.  Fouae,  62  W.  Va. 

number  of  eases.  214,  43  S.  E.  Rep.  112;  Union  Trust 

'''Idem,  371.  Co.  v.  McClellan,  40  W.  Va,  406.  21 

'^Idem,  468,  409.  S.  E.   Rep.   1026;   Dewing  v.  Hutton, 

»1    Elliott   Ev.    §    226    and    cases  48  W.  Va.  576,  37   S.  E,   Rep.  670; 

cited.  Garber  v.  Blatchley,  51   W.  Va.   147, 

^/rfcw.  41  S.  E.  Rep.  222.' 

«*/rfeni,   §227;   Bindley  v.  Martin,  » Butler    v.    Iron    Cliffs    Co.,    96 

28  W.  Va.  773;   Wells-Stone  Mercan-  Mich.   70,   55   X.  W.  Rep.   670;    Bell 

lile  Co.  V.  Truax,  44  W.  Va.  531,  29  v.  Gund,  110  Wis.  271,  85  N.  W.  Rep. 

S.  E.  Rep.  1006.  1031;   Williams  v.  Brickell,  37  Miss. 

682,  75  Am.  Dec.  88. 


323 


THE   TRIAL   OF   CIVIL   ACTIONS. 


§295 


before  or  after  the  transaction  involved  in  the  suit,  or  the  com- 
mencement of  the  litigation,  and  though  not  addressed  to  the 
parties  to  the  action.^'*  So,  admissions  made  by  telephone  are 
admissible  in  evidence,  if  the  person  called  to  prove  them  can  state 
that  he  recognized  the  voice  of  the  party  making  them.^^'^  *'So, 
admissions  in  various  other  writings,  such  as  account  books  and 
receipts,  bills  of  lading,  a  prospectus  or  advertisement,  circulars, 
hand  bills,  deeds,  wills,  order,  and  maps,  have  been  held  com- 
petent," "• 

§  295.     Declarations  and  admissions  as  part  of  the  res  gestae. 

— Declarations  or  admissions  accompanying  an  act  made  so  near 
to  it  in  point  of  time  as  to  be  treated  as  a  part  of  the  act,  and  as 
in  some  measure  explanatory  of  its  character,  are  admissible  as 
evidence,  whenever  the  principal  act  itself  is  relevant  and  admis- 
sible."^ 

These  declarations  are  regarded  as  verbal  acts,  indicating  a  pur- 
pose, state,  condition  or  intention,  and  are  admissible  like  any  other 
material  fact,  to  be  weighed  by  the  jury  for  what  they  are  worth."' 

See  cases  of  declarations  nearly  contemporaneous  with  the  act  in 
question,  and  not  so  remote  from  it  in  point  of  time  and  occurrence, 
as  to  be  regarded  or  treated  as  a  mere  recital  or  narrative  of  the 
act,  or  some  circumstance  relating  to  the  act,  in  order  to  make 
them  admissible  in  evidence. ^^** 

But  such  declarations  or  admissions  must  be  so  nearly  contempo- 
raneous with  the  act  in  question,  and  not  so  remote  from  it  in  point 
of  time  and  occurrence,  as  to  be  regarded  or  treated  as  a  mere 
recital  br  narrative  of  the  act,  or  some  circumstance  relating  to  the 
act,  in  order  to  make  them  admissible  in  evidence.-^® 


»•  1  Elliott  Ev.  §  232. 

^Jdem,  §233;  1  Enc.  Ev.  604,  605, 
and  the  cases  there  cited. 

»•  1  Elliott  Ev.  §  232. 

«!  Elliott  Ev.  §154; Consolidated 
Light  &  Ry.  Co.,  60  W.  Va.  472,  40 
S.  E.  Rep.  597;  Atlanta  Consol.  St. 
Ry.  V.  Bagwell,  107  Ga.  157,  33  S.  E. 
Rep.  191;  Means  v.  Carolina  Cent. 
R.  Co.,  124  N.  C.  574,  32  S.  E.  Rep, 
960,  45  L.  R.  A.  164;  Missouri  Pac. 
R.  Co.  V.  Fagan,  72  Tex.  127,  13  Am. 
St.  Rep.  776,  9  S.  W.  Rep.  749;  But- 
ler V.  Manhattan  Ry.  Co.,  143  N.  Y. 
417,  42  Am.  St.  Rep.  738,  38  N.  E 
Rep.   454;    Ehrlinger  v.   Douglass,  81 


Wis.  59,  50  N.  W.  Rep.  1011.  29  Am. 
St.  Rep.  863,  and  865,  866,  note; 
Hinchcliff  v.  Koontz,  121  Ind.  422,  23 
N.  E.  Rep.  271,  16  Am.  St.  Rep.  403, 
and  note  405;  Chattanooga,  etc.,  R. 
R.  Co.  V.  Liddell,  21  Am.  St.  Rep. 
169,  and  note  178;  Leahey  v.  Cass 
Avenue,  etc.,  Ry.  Co.,  97  Mo.  105,  10 
S.  W.  Rep.  58,  10  Am.  St.  Rep.  300, 
and  note,  p.  306. 

""Beckwith  v.  Mollohan,  2  W.  Va. 
477. 

'"•See  case  cited  in  note  237. 

"•  Roach  v.  Western  &  A.  R.  Co., 
93  Ga.  785,  21  S.  E.  Rep.  67;  Electric 
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The  cases  in  which  the  question  of  the  admissibility  of  declara- 
tions and  admissions  as  constituting  a  part  of  the  act  has  most 
frequently  arisen,  are  those  involving  the  liability  of  a  principal 
predicated  upon  the  act  of  his  agent  or  employe. 

In  actions  of  this  character  it  is  well  settled  that  the  declarations 
of  an  agent,  while  doing  an  act  for  his  principal  that  is  within  the 
scope  of  his  authority,  and  which  qualify  and  characterize  such  act, 
are  admissible  in  evidence  against  his  principal  as  a  part  of  the 
transaction  done  by  the  agent,  or  in  other  words,  are  a  part  of  the 
res  gestae.^*^ 

Thus,  when  a  railroad  company  has  taken  the  benefit  of  a  deed 
made  to  it,  the  sayings  of  the  person  who  procured  the  deed  in 
its  behalf  relating  to  the  transaction,  made  at  the  time  the  deed  was 
executed,  are  admissible  in  evidence  as  part  of  the  res  gestae,^*^ 
So,  in  an  action  for  injuries  to  a  child  on  a  street  car  track,  declara- 
tions of  the  motorman  while  his  car  was  on  the  body  of  the  child 
are  admissible  as  part  of  the  res  gestae. ^9^ 


%  296.  Admissions  in  negotiations  for  a  compromise. — It  is  a 
general  rule,  settled  by  an  overwhelming  weight  of  authority,  that 
offers  made  in  an  endeavor  to  compromise  a  controversy  cannot  be 
proved  as  admissions  to  be  received  in  evidence.^" 

On  this  subject,  a  recent  writer  of  great  learning  and  ability 
says:  "Some  of  the  courts  seem  to  require  that  they  should  be  made 
expressly  without  prejudice  in  order  to  render  them  inadmissible, 
but  the  better  rule  is  that  if  they  are  clearly  only  offers  of  com- 
promise or  of  such  nature  that  the  court  can  see  that  they  were 
made  only  for  that  purpose,  they  are  not  in  reality  admissions,  or 


Railway  Co.  v.  Carson,  98  Ga.  652, 
27  S.  E.  Rep.  156;  Willis  v.  Atlantic 
&  D.  R.  Co.,  120  N.  C.  508,  26  S.  E. 
Rep,  784;  Jammison  v.  C.  k  O.  Ry. 
Co.,  92  Va.  327,  23  S.  E.  Rep.  758; 
Norfolk  &  C.  R.  Co.  v.  Suffolk  Lum- 
ber Co.,  92  Va.  413,  23  S.  E.  Rep. 
737;  Butler  v.  Manhattan  Ry.  Co., 
supra;  Bush  v.  Roberts,  111  N.  Y. 
478,  18  X.  E.  Rep.  732,  7  Am.  St. 
Rep.  741;  note  to  Butler  v.  Manhat- 
tan Ry.  Co.,  42  Am.  St.  Rep.  at  p. 
742. 

***  Lawrence  v.  Du  Bois,  16  VV.  Va. 
443;  Furniture  Co.  v.  School  Dis- 
trict.   122  Pa.   St.   124,   15   Atl.  Rep. 


881,  9  Am.  St.  Rep.  124;  Barkly  v. 
Copeland,  74  Cal.  1,  15  Pac.  Rep. 
307,  5  Am.  St.  Rep.  413;  Bumside 
V.  Grand  Trunk  Ry.  Co.,  93  Am.  Dec. 
474;  Chattanooga,  R.  &  C.  R.  Co.  v. 
Davis,  89  Ga.  708,  15  S.  E.  Rep.  626. 

***  Chattanooga,  R.  &  C.  R.  Co.  v. 
Davis,  supra. 

"•'Sample  v.  Consolidated  Light  & 
Ry.  Co.,  50  VV.  Va.  472,  40  S.  E.  Rep. 
597. 

*•■  1  Enc.  Ev.  596i  and  the  numer- 
ous cases  there  cited;  1  Elliott  Ev. 
§  240,  and  the  great  array  of  cases 
cited  by  the  author. 
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at  all  events  it  will  be  presumed  that  they  were  made  without  prej- 
udice and  under  a  tacit  agreement  or  understanding  that  no  ad- 
vantage should  be  taken  of  them  by  the  opposite  party.  Public 
policy,  if  nothing  else,  would  seem  to  require  such  a  protective 
mile,  for  without  it  no  step,  could  ordinarily  be  safely  taken  towards 
an  amicable  adjustment  or  settlement  of  a  controversy.  But  admis- 
sions made  after  the  negotiations  have  failed  are  not  within  the 
rule,  nor  are  admissions  of  distinct  and  independent  facts  excluded 
by  the  rule  even  when  they  are  made  while  negotiations  are  pending. 
Thus,  where  a  party  admits  an  indebtedness  or  the  like  because  it 
is  a  fact,  and  the  negotiations  relate  merely  to  the  time  and  manner 
of  paying  it  or  the  like,  the  matter  is  not  within  the  rule  of  exclu- 
sion. So,  in  an  action  on  a  contract,  the  executiort  of  which  was 
denied  by  the  defendant,  it  was  held  that  a  letter  written  by  the 
defendant  offering  to  compromise  the  claim  and  expressly  recogniz- 
ing the  contract  was  admissible  to  show  an  admission  of  the  exe- 
cution of  the  contract."  *** 

*•  1  Elliott  Ev.  8  240. 
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303.  Procedure  when  the  jury  are  unable  to  agree  upon  a  verdict 

304.  Procedure  when  the  jury  agree  upon  a  verdict. 

305.  Withdrawal  of  juror. 

306.  Form  of  docket  entry  withdrawing  a  juror. 

307.  Trial  by  the  justice  without  a  jury. 

§  297.  General  observations. — The  manner  of  obtaining  a  quali- 
fied jury  to  try  a  case  has  already  been  considered,*  as  well  also  as 
the  method  of  examining  witnesses.^  After- the  jury  has  been  duly 
impanneled  and  sworn  to  try  the  matter  in  difference  between  the 
parties,'  the  trial  may  then  proceed.  Of  course,  these  preliminary 
proceedings  for  procuring  a  jury  only  obtain  when  a  trial  by  jury 
has  been  demanded.  If  a  jury  be  not  demanded,  the  case  is  heard 
and  decided  by  the  justice. 

§  298.  Statement  to  the  jury. — When  the  jury  has  been  sworn 
to  try  the  case  the  trial  usually  proceeds  in  the  following  order : 

( 1 )  The  plaintiff  makes  a  brief  statement  of  his  claim  and  of  the 
evidence  by  which  he  expects  to  sustain  it. 

(2)  The  defendant  then  concisely  states  the  grounds  of  his  de- 
fense and  the  testimony  upon  which  he  relies  to  support  it. 

(3)  The  plaintiff  may  close  the  statement  to  the  jury  by  a  further 
presentation  of  matters  in  explanation  or  rebuttal  of  what  has  been 
said  by  the  defendant. 

KAnte,  Ch.  V.,  H  175-187.  •  Ante,  Ch.  V.,  §  196. 

'Ante.  Ch.  VI.,  §§  246,  247. 
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These  statements  may  be  made  by  the  parties  in  person,  or  by 
their  agents,  or  attorneys,  who  represent  them  at  the  trial. 

§  299.  Order  of  the  introduction  of  evidence. — The  party  upon 
whom  rests  the  burden  of  proof,  who  is  generally  the  plaintiff  in  the 
action,  introduces  his  evidence  first.  The  evidence  here  introduced 
is  that  required  to  make  out  the  claim  for  which  he  sues.  The 
defendant  then  introduces  all  the  evidence  he  has  to  overthrow  that 
introduced  by  the  plaintiff,  and  if  he  has  filed  offsets  or  a  counter 
claim,  the  evidence  he  has  to  prove  the  same. 

The  plaintiff  may  then  offer  further  evidence  in  rebuttal  of  that 
offered  by  the  defendant,  as  well  also  as  all  such  testimony  as  he 
may  have  to  meet  that  introduced  by  the  defendant  in  support  of  his 
off-sets  or  counter-claim.  Inasmuch  as  the  defendant  is  deemed  to 
have  brought  a  suit,  so  far  as  his  off-sets  are  concerned,  he  ought  to 
be  permitted  to  rebut  with  other  testimony  the  evidence  of  the 
plaintiff  relating  to  the  proof  of  the  off-sets  introduced  in  the  first 
instance  by  the  defandant. 

§  300.  Introducing  evidence  out  of  the  regular  order. — When 
a  party  has  closed  his  evidence  in  support  of  his  side  of  the  case, 
it  is  out  of  the  regular  order  to  introduce  further  evidence  relating 
to  the  establishment  of  that  part  of  the  case,*  but  the  justice,  in  his 
discretion,  may  permit  such  further  introduction  of  evidence.^ 
Thus,  the  refusal  to  permit  a  party  to  recall  a  witness  after  closing 
his  testimony,  and  examine  him  as  to  matters  in  rebuttal  and  also 
in  chief  is  not  error,  as  the  matter  rests  in  the.  discretion  of  the 
court.*  So,  it  is  within  the  discretion  of  a  court  to  permit  the 
plaintiff,  who  may,  before  resting,  have  introduced  sufficient  testi- 
mony to  make  out  a  prima  facie  case,  after  defendant  has  rested,  to 
introduce  additional  proof  in  chief  as  distinguished  from  proof  in 


♦  V, 


Young  V.  Brady,  94  Ca.1.  128,  29 
Pac.  Rep.  489;  Hathaway  v.  Heming- 
way, 20  Conn.  191;  Belden  v.  Allen, 
61  Conn.  173,  23  All.  Rep.  963;  Fitz- 
patriek  v.  Papa,  89  Ind.  ^7;  Johnson 
V.  Brown,  130  Ind.  534,  28  N.  E.  Rep. 
698;  Manning  v.  Burlington,  C.  R. 
&  N.  R.  Co.,  64  Iowa,  240,  20  N.  W. 
Rep.  169;  Hastings  v.  Palmer,  20 
Wend.  225. 

•Brown  v.  Hillen,  4  Colo.  App.  45, 
34  Pac.  Rep.  911;   Bryan  v.  Walton, 


20  Ga.  480;  Williard  v.  Petit,  153 
111.  663,  39  N.  E.  Rep.  991;  Nave 
V.  Flack,  90  Ind.  205,  46  Am.  Rep. 
205;  Chase  v.  Lee,  59  Mich.  237,  26 
N.  W.  Rep.  483;  Hale  v.  Life  In- 
demnity &  Investment  Co.,  65  Minn. 
548,  68  X.  W.  Rep.  182;  Hastings  v. 
Palmer,  supra;  Brooks  v.  Wilcox,  11 
Gratt.  411;  Perdue  v.  Caswell  Creek 
Coal  &  Coke  Co.,  40  W.  Va.  372,  21 
S.  E.  Rep.  870. 

•Coker  v.  Hayes,   16  Fla.  368. 
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rebuttal/  Nor  is  it  an  abuse  of  discretion  to  admit  the  introduc- 
tion of  evidence  in  rebuttal  which  should  have  been  introduced  in 
chief.®  So,*  after  the  parties  have  closed  their  evidence,  and  each 
has  announced  that  he  rests,  the  justice  may  allow  a  witness  to  be 
called  and  asked  questions  which  were  inadvertently  omitted,  or 
may  allow  a  new  witness,  under  certain  circumstances,  to  be  called 
and  examined.*  But  after  all  the  evidence  on  both  sides  has  been 
introduced,  ordinarily  the  case  should  not  be  opened  for  further 
proofs  which  might  have  been  offered  before  the  closing  of  the 
evidence.^* 

After  the  testimony  is  closed  and  the  case  ready  tt)  be  submitted 
to  the  jury,  the  justice  can  not  postpone  the  trial  to  another  day  for 
further  evidence,  unless  both  parties  consent  thereto." 

§  301.  The  argument  of  the  case  to  the  jury. — ^The  case  may 
be  submitted  to  the  jury  either  with  or  without  argument.  The 
argument  is  opened  and  concluded  by  the  party  first  introducing 
his  evidence.**  In  a  civil  action  it  is  within  the  discretion  of 
the  court  not  to  allow  law  to  be  read  to  the  jury  either  from 
reports  or  text  books,"  but  the  court  may  permit  any  pertinent 
law  to  be  read  to  the  jury.**  So  in  a  criminal  case  the  law 
applicable  thereto  may  be  read  to  the  jury  in  the  discretion 
of  the  court.**^  It  is  proper  in  argument  to.  comment  on  the 
evidence  and  the  testimony,  demeanor  and  character  of  any  of 
the  witnesses  in  the  case.**    If  it  is  desired  that  the  jury  be  in- 


7  Jacksonville,  T.  &  K.  W.  Ry.  Co. 
T.  Peninsular  Land,  Transp.  &  Mfg. 
Co.,  27  Fla.  157,  9  South.  Rep.  661, 
17  L.  R.  A.  33,  66. 

8  Miller  v.  Preble,  142  Ind.  632,'  42 
N.  E.  Rep.  220. 

•  Priest  V.  Union  Canal  Co.,  6  Cal. 
170;  Fairchild  v.  California  Stage 
Co.,  13  Cal.  599;  Mutual  Life  Ins. 
Co.  v.  Thompson,  94  Ky.  253,  22  S. 
W.  Rep.  87;  Cowan  v.  Musgrave,  73 
Iowa,  384,  35  N.  W.  Rep.  496;  Ber- 
tha Zinc  Co.  V.  Martin,  93  Va.  791, 
22  S.  E.  Rep.  869. 

'WiXne^B  may  correct  mistake  in  his 
ieaiimony.  ''Wide  discretion  is 
given  to  the  trial  court  in  matters 
pertaining  to  the  examination  of  wit- 
nesses, and  ft  is  not  error  to  permit 
a  witness  to  be  recalled,  after  having 
refreshed  his  recollection,  to  correct 
a  mistake  in  his  previous  testimony 
as  to  a  date."  Dowler  v.  Qas  Com- 
pany, 71  W.  Va.  417,  418,  422,  76  S. 
E.  845. 


10  Wendell  v.  Highstone,  52  Mich. 
652,  18  N.  W.  Rep.  354. 

"Swan's  Treatise  (17th  ed.)  184; 
Watson's  McDonald's  Treatise  (1903 
ed.)  215. 

12  Watson's  McDonald's  Treatise, 
215. 

i«Ray  V.  C.  &  0.  Ry.  Co.,  67  W. 
Va.   333,   50   S.   E.   Rep.   413;    Dela- 

Slane  v.  Crenshaw,  15  Gratt.  457, 
Gregory  v.  Ohio  River  R.  Co.,  37  W. 
Va.  606,  16  S.  E.  Rep.  819. 

1*  Idem. 

18  See  12  Cyc.  583;  14  Cent.  Dig. 
Tit.   Crim.   Law,  §§  1682-1687. 

i«  Galveston,  H.  &  S.  A.  Ry.  (>).  v. 
Duelin,  (Tex.  Civ.  App.),  24  S.  W. 
Rep.  334;  Gallinger  v.  Lake  Shore 
Traffic  Co.,  67  Wis.  529,  30  N.  W. 
Rep.  790;  Smiley  v.  Burpee,  87  Mass. 
568;  Suter  v.  Wood,  76  Tex.  403,  13 
S.  W.  Rep.  321;  Morehouse  v.  Heath, 
99  Ind.  509. 


329  THE  TRIAL  OF  CIVIL  ACTIONS.  §  303 

formed  of  the  law  of  the  case  upon  the  evidence  as  introduced  by  the 
parties,  each  has  the  right  to  have  the  jury  instructed  as  to  what  he 
conceives  the  law  to  be  applicable  to  his  theory  of  the  case  as  shown 
by  his  pleadings  and  evidence.*^  Under  this  principle  any  party  may 
present  written  instructions  to  the  justice  on  matters  of  law,  and 
request  the  same  to  be  read  to  the  jury,  which,  if  they  embody  the 
law  applying  to  the  case,  should  be  allowed  to  be  read ;  if  not,  they 
should  be  refused. 

•§  302.  Care  of  jury  after  case  has  been  submitted  to  it. — As 
we  have  already  seen,"  after  the  jury  have  been  sworn  and  im- 
panneled  they  must  be  kept  together  until  they  have  been  discharged, 
and  their  verdict  must  be  delivered  publicly  to  the  justice."  It  is 
aT principle  underlying  all  jury  trials  that  the  officer  having  the  jury 
in  charge  must  not  permit  any  one  to  communicate  with  them,  nor 
himself  to  have  any  communication  with  them,  touching  the  case  on 
trial,  except  by  order  of  the  justice,  and  only  then  to  ascertain 
whether  they  have  agreed  upon  a  verdict  or  are  likely  to  do  so.  If 
the  case  is  not  concluded  on  the  day  they  are  impanneled,  the  jury 
must  be  committed  to  the  care  of  the  constable  attending  the  trial, 
who  must  remain  with  them  during  the  night  and  carefully  see  that 
they  do  not  separate  or  have  improper  communication  with  any  one. 

•§  303.  Procedure  when  the  jury  are  unable  to  agree  upon  a 
verdict. — ^When  the  jury  are  unable  to  agree  upon  a  verdict  they 
should  so  announce  to  the  justice  by  publicly  coming  into  his  presence, 
and  so  stating  to  him,  through  their  foreman,  who  should  be  chosen 
by  them  from  the  pannel  as  soon  as  they  may  conveniently  do  so, 
after  their  retirement  to  consider  of  their  verdict.  The  justice  may 
then  inquire  of  them  respecting  the  probabilities  of  their  agreeing, 
and  if  he  is  satisfied  of  their  inability  to  agree  he  may  discharge 
them;  otherwise  he  may  direct  them  to  retire  again,  to  further  de- 
liberate upon  the  case.  If  after  the  lapse  of  a  reasonable  time  they 
cannot  come  to  an  agreement,  the  justice  should  discharge  them. 
When  the  jury  is  discharged  it  is  the  duty  of  the  justice  to  con- 
tinue the  case  to  a  future  day  for  trial,  unless  the  parties  agree  that 

"Davis  V.  Webb,  46  W.  Va.  6,  33  wood,  42  W.  Va.  312,  26  S.  E.  Rep. 

S.   E.   Rep.   97;    State   v.   Evans,   33  266,  57  Am.  St.  Rep.  859,  36  L.  R. 

W.  Va.  417,  iO  S.  E.  Rep.  792;  State  A.  519. 

V.  Zeigler,  40  W.  Va.  693,  21   S.  E.  '*  Ante,  ffS  108,  203. 

Rep.    763';    Jordan   v.    City   of    Ben-  '*  Ante,  §  203. 
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the  justice  may  try  the  case  upon  the  evidence  already  produced  to 
the  jury.*^ 

§  304.  Procedure  when  the  jury  agree  upon  a  verdict. — After 
the  jury  have  agreed  upon  a  verdict,  they  should  write  it  out  and 
have  it  signed  by  their .  foreman  and  return  into  the  presence  of 
the  justice,  and  publicly  deliver  it  to  him,  who  will  then  read  it 
aloud  to  the  jury  and  ask  them  if  this  is  their  verdict,  to  which  all 
must  assent. 

If  any  one  or  more  of  the  jurors  do  not  agree  to  the  verdict, 
they  must  be  sent  out  again  for  further  deliberation ;  but  if  there 
be  no  disagreement,  and  neither  party  ask  that  the  jury  be  polled, 
they  should  be  discharged. 

If  the  form  of  the  verdict  be  not  sufficient,  it  may  be  put  in 
proper  form  and  signed  by  the  foreman,  after  which  the  verdict 
is  read  to  the  jury  as  corrected,  when  they  are  again  asked  if  they 
agree  to  the  verdict  as  corrected. 

If  the  jury  assent  to  a  verdict,  either  party  may  demand  that  it 
be  polled,  which  consists  in  calling:  each  juror  by  his  name  and 
asking  him  if  this  is  his  verdict.  If  any  one  answers  that  it  is  not, 
the  jury  must  be  sent  out  for  further  deliberation. 

§  305.  Withdrawal  of  juror. — It  sometimes  occurs  that  the 
parties  agree  to  withdraw  a  juror,  in  which  case,  after  the  juror 
has  been  withdrawn,  the  action  i&  continued  by  the  justice  to  a 
future  day  for  trial.  If  the  parties  think  that  the  jury  probably 
will  not  agree,  or  if  for  any  other  reason  they  want  the  jury  dis- 
charged, they  may  agree  the  withdrawal  of  a  juror. 

§  306.  Form  of  docket  entry  withdrawing  a  juror. — After 
stating  the  impanneling  and  swearing  of  the  jury,  and,  if  they 
have  heard  the  evidence,  also  stating  this,  or  whatever  has  taken 
place  in  the  orderly  course  of  procedure,  continue  as  follows: 
"Thereupon,  by  consent  of  the  parties,  and  with  my  assent,  K.  T., 
one  of  said  jurors  is  withdrawn;  whereupon  it  its  ordered  that  the 
remaining  jurors  be  and  they  are  hereby  discharged,  and  this  action 

adjourned   to   the   day   of ,    19 — ,   at o'clock, 

—  M.,  at  which  time  said  action  is  set  for  trial. 

»An«e,   §    199. 
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§  307.  Trial  by  the  justice  without  a  jury.— If  neither  party 
demands  a  jury,  the  trial  is  had  before  the  justice.  The  order  of 
procedure  as  to  the  statement  of  the  case,  the  introduction  of  the 
evidence  and  the  argument  of  counsel  is  the  same  as  when  the 
trial  takes  place  before  a  jury,  except  that  the  law  of  the  case  may 
be  read  to  the  justice,  and  this  it  is  proper  and  commendable  to  do. 

After  the  justice  has  heard  all  the  evidence,  and  the  argument 
of  counsel,  if  any  is  made,  he  renders  his  judgment  the  nature 
and  form  of  which  are  hereafter  considered." 

"Post,  ch.    16,   S§   591-5620. 
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ARBITRATION  AND  AWARD. 

§  308.  The  parties  may  submit  their  cause  to  arbitration. 

309.  Form  of  docket  entry  submitting  cause  to  arbitration. 

310.  Form  of  summons  requiring  the  arbitrators  to  appear  before  the 

justice. 

311.  Form  of  oath  to  be  administered  to  the  arbitrators. 

312.  Form  of  oath  to  witness  to  testify  before  arbitrators. 

313.  The  award  and  its  return  to  the  justice. 

314.  Form  of  award  to  be  returned  to  the  justice. 

315.  Form  of  docket  entry  noting  return  of  award  to  the  justice. 

316.  When  agreement  to  submit  to  arbitration  may  be  set  aside. 

317.  Notice  to  opposite  party  to  set  aside  agreement  to  submit  cause  to 

arbitration. 

318.  Form  of  docket  entry  setting  aside  agreement  to  submit  cause  to 

arbitration. 

319.  Form  of  docket  entry  setting  aside  award  and  judgment  entere<i 

tbereon. 

320.  Who  may  act  as  arbitrator. 

321.  What  will  disqualify  a  person  from  acting  as  arbitrator. 

322.  Who  may  submit  controversy  to  arbitration. 

323.  The  extent  of  the  authority  of  arbitrators  in  making  an  award. 

324.  The  extent  of  the  authority  of  arbitrators  when  a  case  has  been 

submitted  to  arbitrators  under  a  rule  of  court. 

325.  The  procedure  on  the  part  of  the  arbitrators  after  they  are  chosen. 

326.  Procedure  in  the  absence  of  parties  after  notice  to  them. 

327.  Form   of   notice   by   arbitrators   to   the   parties   of   the   time   and 

place  of  the  hearing. 

328.  The  arbitrators  judges  of  the  law  and  fact. 

329.  When  judgment  on  award  will  be  treated  as  final. 

330.  Grounds  upon  which  the  award  and  the  judgment  thereon  may  be  set 

aside. 

331.  Essential  requisites  to  the  validity  of  an  award. 

332.  Setting  aside  award  on  the  ground  of  fraud. 

333.  Setting  aside  award  because  of  mistake. 

334.  Appeal  not  allowed  from  judgment  on  award. 

335.  Form  of  motion  to  set  aside  an  award. 

335a.  Form  of  judgment  rendered  by  a  justice  upon  an  award. 

§  308.    The  parties  may  submit  their  cause  to  arbitration. — 
The  statute  expressly  provides  that  "at  any  time  before  judgment 
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the  plaintiff  and  defendant  may  by  mutual  agreement,  have  the 
cause  submitted  to  the  arbitrament  of  three  disinterested  men, 
chosen  by  themselves;  and  if  the  arbitrators  be  present,  they  shall 
hear  and  determine  the  matter  in  difference  between  the  parties, 
being  first  sworn  by  the  justice,  impartially  to  decide  the .  same 
according  to  the  law  and  the  evidence.  But  if  they  be  not  present, 
a  time  and  place  shall  be  appointed  by  the  justice  for  the  trial, 
'unless  the  parties  agree  on  the  same,  and  the  justice  shall,  if 
necessary,  issue  a  summons  to  the  arbitrators  to  attend.  The  fees 
of  the  arbitrators  shall  be  the  same  as  those  of  jurors."  *   ^ 

§  309.    Form  of  docket  entry  submitting  cause  to  arbitration. — 
After  the  style  of  the  cause  as  in  §  51a,  proceed  as  follows:    On 

this,  the day  of ,  190 — ,  by  consent  of  the  parties  to 

this  suit,  it  IS  ordered  that  this  cause  be  and  the  same  is  hereby 
referred  to  Ihe  arbitration  of  M.  S.,  J.  R.,  and  L.  T.,  disinterested 

men  chosen  by  the  parties,  who  will,  on  the day  of , 

190 — ,  at o'clock,  a.  m.,  attend  at  the  office  of  the  under- 
signed justice  to  hear  the  parties  in  interest,  and  render  their 
award ;  until  which  time  this  cause  is  continued.     Summons  issued 

to  the  arbitratbrs  and  delivered  to ,  constable. 

E.  H.,  Justice. 

§  310.    Form  of  summons  requiring  the  arbitrators  to  appear 
before  the  justice. 


State  of  West  Virginia,  County  of  — \ ,  District  of 


To  M.  S..  J.  R.,  and  L.  T. : 

You  are  hereby  summoned  in  the  name  of  the  State  of  West 
Virginia  to  appear  before  me,  the  undersigned  justice,  at  my  office 

in  said  district,  on  the  day  of  ,  190 — ,  at 

o'clock,  A.  M.,  to  hear  and  determine,  as  arbitrators,  a  certain  action 
pending  before  me  and  submitted  to  you  for  arbitration,  wherein 
A,  B.  is  plaintiff  and  C.  D.  is  defendant. 

Given  under  my  hand  this  the day  of ,  190 — . 

E.  H.,  Justice. 

§  311.    Form  of  oath  to  be  administered  to  the  arbitrators. — 

You  and  each  of  you  do  solemnly  swear  (if  they  affirm,  say  do  sol- 
emnly and  sincerely  declare  and  affirm),  that  you  will  honestly  and 

K'ode,   ch.   50,   sec.   92;    1006,   sec.  2043. 
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fairly  decide  the  matter  in  controversy  now  pending  before  me  be- 
tween A.  B.  and  C.  D.,  and  make  out  an  impartial  award;  (if  they 
affirm,  say,  and  this  you  do  promise  under  the  pains  and  penalties 
of  perjury). 

§  312.    Form  of  oath  to  witness  to  testify  before  arbitrators. — 

You  do  solemnly  swear  (or,  if  the  witness  affirms,  say,  you  do 
solemnly  and  sincerely  declare  and  affirm)  that  the  testimony  you 
shall  give  to  these  arbitrators  concerning  the  matters  submitted  to 
their  d^ermination  by  A.  B.  and  C.  D.,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you  God;  (or,  if  the  wit- 
ness affirm,  say,  and  this  you  promise  under  the  pains  and  penalties 
of  perjury). 

§  313.  The  award  and  its  return  to  the  justice. — ^The  statute 
provides  that  'Vhen  the  arbitrators  attend  at  the  time  and  place  so 
appointed,  being  first  sworn  as  aforesaid,  they  shall  hear  and  deter- 
mine the  cause,  and  make  their  award  in  writing  (which  shall  be 
valid  when  signed  by  any  two  of  them)  and  return  the  same  to  the 
justice  who  shall  enter  a  note  thereof  in  his  docket,  and  render 
judgment  thereon,  and  issue  execution  as  in  other  cases,  but  con- 
tinuances may  be  granted  as  in  other  cases."* 

§  314.    Form  of  award  to  be  returned  to  the  justice. 

A.  B.,     J 

vs.         >  Pending  before  E.  H.,  Justice. 
C.  D.,     ) 

day  of ,  190—. 


We,  the  undersigned,  arbitrators,  chosen  by  the  parties  in  the 
above  cause,  this  day  met  before  said  justice  and  were  duly  qualified 
under  oath.  After  hearing  the  testimony  and  the  allegations  of  the 
parties,  we  did  and  do  award  and  adjudge  that  the  plaintiff  hath 

m 

not  any  cause  of  action  against  the  defendant,  and  that  he  pay  the 
costs  of  this  suit,  as  well  as  the  cost  of  arbitration  (or  if  the  de- 
cision be  in  favor  of  the  plaintiff,  say,  that  the  plaintiff  hath  a  cause 
of  action  against  the  said  defendant)  ;  and  that  there  is  due  from  the 

said  defendant  to  the  said  plaintiff  the  sum  of dollars,  and 

dollars  costs,  and  that  each  party  pay  one  half  the  costs  of 

the  above  suit  and  of  the  reference;  (or,  that  the  defendant  owes  the 

•Code,   ch.   50,   ppc.    n.3;    1006,   sec.  2044. 
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plaintiff  $50.00,  that  the  plaintiff  owes  the  defendant  $25.00,  leaving 
a  balance  of  $25.00  due  from  the  defendant  to  the  plaintiff,  which  we 
award  and  determine  that,  with  the  costs  of  this  suit  and  of  the 
arbitration,  the  defendant  pay)  ;  and  that  judgment  be  entered 
accordingly. 

Given  under  our  hands,  this  the day  of ,  190 — . 

M.  S. 
J.  R. 
L.  T. 

§  315.  Form  of  docket  entry  noting  return  of  award  to  the 
justice. — After  giving  date,  continue  thus:  This  day  {giving  the 
names  of  the  arbitrators),  returned  to  me  their  award  made  in  pur- 
suance of  the  submission  of  the  cause  to  them  for  arbitration  of 
A.  B.  vs.  C.  D.,  now  pending  before  me,  which  award  is  in  writing, 

dated day  of ,  190 — ,  and  signed  by  {giving  names  of 

those  signing  it,  who  must  be  not  less  than  two  of  the  arbitrators).* 

The  form  of  judgment  in  this  matter  is  found  in  a  subsequent 
part  of  this  work.' 

§  316.  When  agreement  to  submit  to  arbitration  may  be  set 
aside. — It  is  provided  by  statute  that  "if,  after  the  arbitration 
has  been  agreed  upon  as  aforesaid,  the  award  be  not  returned  to 
the  justice  in  fourteen  days,  the  justice,  on  the  application  of  either 
party,  the  other  having  reasonable  notice,  may,  in  his  discretion,  set 
aside  the  agreement,  and  thereafter  proceed  to  trial  and  judgment 
as  in  other  cases."  * 

After  the  parties  have  agreed  to  submit  their  controversy  involved 
in  the  action  pending  before  the  justice  to  arbitration,  the  submis- 
sion is  not  revocable  except  in  the  manner  provided  in  this  section, 
and  the  submission  is  a  bar  to  a  second  suit  for  the  same  cause." 

§  317.  Notice  to  opposite  party  to  set  aside  agreement  to  sub- 
mit cause  to  arbitration. 

To  A.  B. : 

You  are  hereby  notified  that  I  will,  on  the day  of , 

190 — ,  apply  to  G.  H.,  a  justice  of  the  peace,  at  his  office  in  the  dis- 

« Post,  sec.  336a.  "  Riley  v.  Jarvia,  43  W.  Va.  43,  26 

*Code,  cli.  50,  sec.  96;  1906,  sec.  S.  E.  Rep.  366.  See  Stiringer  v.  Toy, 
2047.  33  VV.  Va.  86,  10  S.  E.  Rep.  26. 
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trict  of ,  in  the  county  of ,  at o'clock,  a.  m.,  of 

that  day,  to  set  aside  the  agreement  made  between  you  and  me  on 

the day  o^ ,  190 — ,  to  submit  to  arbitration  the  cause 

pending  before  said  justice  in  which  I  am  defendant  and  you  are 
plaintiff. 

C  D. 

Dated day  of ,  190—. 


§  318.    Form  of  docket  entry  setting  aside  agreement  to  sub- 
mit cause  to  arbitration. — On  this day  of ,  190 — ,  came 

C.  D.,  the  defendant  in  this  action,  and  produced  before  me  a  notice 
addressed  to  A.  B.,  the  plaintiff  therein,  and  it  appearing  that  said 
notice  has  been  served  on  said  A.  B.  a  reasonable  time  before  this 
day,  and  the  said  C.  D.  asking  that  the  award  to  be  made  upon  the 
agreement  between  said  A.  B.  and  C.  D.  to  submit  their  cause  to 
arbitration,  has  not  been  returned  to  me  within  the  fourteen  days 
from  the  execution  and  entry  of  said  agreement,  for  reasons  satis- 
factory to  me,  it  is  ordered  that  said  agreement  be  and  the  same  is 
hereby  set  aside;  and  it  is  further  ordered  that  this  action  be  tried 
and  determined  before  me  as  if  said  agreement  had  not  been  entered 
into  by  the  said  parties,  and  that  this  action  be  and  the  same  is  set 

for  trial  on  the day  of ,  19Q — ,  at o'clock,  a. 

M. ;  and  it  is  further  ordered  that  the  costs  of  setting  aside  the  said 
agreement  be  taxed  as  part  of  the  costs  of  this  action. 

§319.    Form  of  docket  entry  setting  aside  award  and  judg- 
ment entered  thereon. — On  this day  of ,  190 — ,  came 

C.  D.,  the  defendant  to  this  action,  as  well  also  as  A.  B.,  the  plain- 
tiff therein,  and  thereupon  the  said  C.  D.  moved  that  the  award  and 
judgment  thereon  rendered  in  this  action  be  set  aside,  on  the  ground 
that  said  award  was  obtained  by  fraud  (or  mistake,  or  corruption 
or  other  undue  means,  specifying  the  same,  as  the  case  may  be)  ; 
and  it  appearing  that  said  A.  B.  has  had  reasonable  notice  of  this 
application,  and  that  both  parties  are  now  present  with  their  wit- 
nesses and  ready  to  proceed  with  said  application,  it  is  ordered  that 
the  hearing  thereof  do  now  proceed.  And  having  heard  all  the  evi- 
dence on  said  application,  I  am  satisfied,  from  the  said  evidence, 
that  said  award  was  obtained  by  fraud  and  that  the  same  as  well  as 
the  judgment  rendered  thereon  ought  to  be  set  aside.  It  is  there- 
fore considered  by  me  that  the  award  rendered  in  this  action  on 
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day  of ,  190 — ,  as  well  as  the  judgment  entered  there- 


on on  the day  of ,  190 — ,  be  and  the  same  are  hereby 

set  aside  and  held  for  naught,  the  costs  incident  to  this  application 

to  abide  the  final  result  of  this  action,  and  to  be  taxed  accordingly. 

It  is  further  ordered  that  this  action  be  tried  and  determined 

before  me  as  if  said  award  and  judgment  thereon  had  never  been 

rendered,  and  the  trial  thereof  is  set  for  Tuesday,  the day  of 

,  190 — ,  at o'clock,  a.  m. 

§  320.  Who  may  act  as  arbitrator. — It  may  be  stated,  on  ac- 
ceptable authority,  that  "whomsoever  the  parties  see  fit  to  select, 
whether  they  be  infants  or  adults,  married  or  unmarried,  men  or 
women,  reputable  or  disreputable,  sane  or  insane,  may  be  chosen  as 
arbitrators:  neither  natural  nor  legal  disabilities  prevent  a  person 
from  being  an  arbitrator,  because  every  man  has  a  right  to  select 
whomsoever  he  likes  best  for  his  judge."  • 

§  321.  What  will  disqualify  a  person  from  acting  as  an  arbi- 
trator.— In  order  that  a  person  may  be  competent  to  act  as  an 
arbitrator,  so  as  to  render  a  valid  award,  he  must  have  no  personal 
interest  in  the  subject  matter  of  dispute ;  ^  use  no  expressions  which 
evince  bias,  strong  prejudice,  or  hostile  feeling  toward  either  party, 
even  though  the  other  arbitrators  are  impartial ;  *  and  he  must  not 
be  a  relative  or  family  connection  of  either  of  the  parties.* 

§  322.  Who  may  submit  controversy  to  arbitration.— An  at- 
torney at  law  as  such  has  no  inherent  authority,  before  or  after  the 
institution  of  a  suit,  to  submit  his  client's  cause  to  arbitration,  ex- 
cept that  if  his  clients  are  adults,  he  may  consent  in  open  court  to 
such  submission.*®  Nor  has  one  member  of  a  co-partnership  power 
to  submit  a  partnership  matter  to  arbitration  so  as  to  bind  his  firm," 
but  the  award  will  bind  him  and  is  valid  between  the  parties  to  the 
submission."  So  an  award  made  by  some  of  the  heirs  or  distrib- 
utees of  an  estate  is  binding  on  them  so  far  as  their  interests  are 

•?  Am.  &  Eng.  Enc.  Law  (2nd  ed.)  *2  Am.  A  Eng.  Enc.  Law  (2nd  ed.) 

«23.  637. 

'i  Am.  A  Eng.  Enc.  Law  (2nd  ed.)  "McGinnis  v.  Curry,  13  W.  Va.  29. 

634,  and  cases  there  cited.  "Wood   v.    Shepherd,    2    P.    &    H. 

■2  Am.  A  Eng.  Enc.  Law  (2nd  ed.)  442;   Fletcher  v.  Pollard,  idem.  544; 

^34.  Forrer  v.  CofTman,  23  Gratt.  871. 

"  Idem, 
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concerned,  but  not  as  to  the  others.'^  So,  if  a  dispute  arise  between 
a  vendee  of  property  and  a  third  party  as  to  the  ownership  of  such 
property,  such  vendee  cannot  submit  the  matter  to  arbitration  with- 
out the  authority  to  do  so  from  his  vendor,  if  such  vendee  would 
preserve  his  remedy  against  the  vendor,  if  the  award  should  be 
against  the  vendee.**  Nor  has  a  deputy  sheriflF  to  whom  the  admin- 
istration of  a  decedent's  estate  has  been  committed,  any  authority 
to  submit  to  arbitration  a  suit  revived  in  the  name  of  the  sheriff  as 
administrator,  to  which  the  deceased  in  his  lifetime  was  a  party.** 
Executors  and  other  fiduciaries,  by  virtue  of  their  office,  have  the 
authority  to  submit  any  matter  relating  to  their  trust  to  arbitration 
and  an  award  will  be  binding  on  the  estate.*® 

§  323.  The  extent  of  the  authority  of  arbitrators  in  making  an 
award. — ^The  powers  of  arbitrators  to  make  an  award  is  measured 
by  the  submission.*^  Their  award  must  be  limited  to  the  matters 
contained  in  the  submission,*®  and  if  they  exceed  the  authority  con- 
ferred upon  them,  the  award  is  void,  unless  the  part  in  excess  of 
such  authority  can  be  distinguished  from  that  within  the  submis- 
sion,*® and  when  this  can  be  done  the  court  may  reject  such  excess, 
and  sustain  that  which  is  within  the  submission.^^ 

§  324.  The  extent  of  the  authority  of  arbitrators  when  a  case 
has  been  submitted  to  arbitration  under  a  rule  of  court. — When 
a  pending  case  has  been  submitted  to  arbitrators  whose  award  is  to 
be  entered  as  the  judgment  of  the  court,  the  only  matters  which  can 
be  considered  under  such  a  submission  are  those  in  controversy  be- 
tween the  parties  to  the  suit,  as  shown  by  the  record  and  pleadings 


"Pmith  V.  Smith,  4  Rand.  05; 
Boyd  V.  Magruder,  2  Rob.  7G1. 

**Du8t  V.  Concord,  5  Munf.  411. 

*■  Thompson  v.  Thompson,  6  Munf. 
514. 

^•Wamsley  v.  Wamsley,  26  W.  Va. 
45;  Nelson  v.  Cromwell,  11  Oratt. 
724;  Merritt  v.  Smith,  6  Leigh  486. 

^^  Shipman  v.  Fletcher,  82  Va.  601 ; 
Dunlap  V.  Campbell,  5  W.  Va.  195; 
Providence  Ins.  Co.  v.  Board  of  Edu- 
cation, 49  W.  Va.  360,  38  S.  E.  Rep. 
679. 

^Idem. 


10 


Martin  v.  ^Martin,  12  Leigh  495; 
Moore  v.  Luckess,  23  Gratt.  160; 
Swan  V.  Deem,  4  VV.  Va.  368 ;  Dunlap 
V.  Campbell,  5  W.  Va.  196. 

** Martin  v.  Martin,  supra;  Moore 
V.  Luckess,  supra;  Lynchburg  Female 
Orphan  Asylum  v.  Ford,  25  Gratt. 
566. 

"Where  part  of  award  is  good  and 
fart  is  void,  the  whole  will  be  treated 
as  void,  if  the  void  part  and  the  good 
part  are  so  connected  that  justice 
might  not  be  done  by  permitting  the 
latter  to  have  effect."  Philbrick  v. 
Preble,  18  Me.  255,  36  Am.  Dec.  718. 
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in  the  cause  at  the  time  of  submission.^^  If  matters  outside  of  the 
controversy  as  thus  appearing  are  heard'and  considered  by  the  arbi- 
trators, their  award  will  be  treated  as  erroneous.*^ ' 

§  325.  The  procedure  on  the  part  of  the  arbitrators  after  they 
arc  chosen. — ^After  the  arbitrators  have  been  sworn,"  they  should 
give  notice  to  all  the  parties  concerned  in  the  arbitration  of  the  time 
and  place  of  the  sitting  of  the  arbitrators,  as  each  party  is  entitled 
to  ah  opportunity  not  only  to  present  his  own  case  by  evidence  and 
argfument  before  the  arbitrators,  but  it  is  his  right  also  to  be  present 
whenever  witnesses  are  examined  or  argument  made  on  behalf  of 
his  adversary.^*  If,  however,  the  place  has  been  fixed  by  the  justice, 
as  is  usually  the  case,  and  the  parties  are  present  in  person  or  by 
their  agents  or  attorneys,  when  this  is  done  by  the  justice,  further 
notice  of  the  time  and  place  of  the  arbitration  is  ndt  necessary. 

The  arbitrators  should  hear  and  consider  the  evidence  adduced 
before  them  by  the  parties  to  the  submission  in  duie  course  of  pro- 
cedure.^* 

§  326.  Procedure  in  the  absence  of  parties  after  notice  to 
them. — If  the  parties  to  the  arbitration  have  been  once  duly  noti- 
fied of  the  time  and  place  of  the  intended  hearing  of  the  case,  and 
fail  to  appear,  it  is  within  the  discretion  of  the  arbitrators  whether 
or  not  they  should  have  further  notice,  in  the  absence  of  an  express 
or  implied  understanding  that  further  notice  is  to  be  given  the 
parties.** 

§  327.  Form  of  notice  by  arbitrators  to  the  parties  of  the  time 
and  place  of  the  hearing. 

A.  B.,  Plaintiff,     ^       Civil  action  pending  before  G.  M.,  a 

vs.  >      justice  of  the  peace'  of  Dis- 

C.  D.,  Defendant.  •)       trict, County,  West  Virgpinia. 

The  parties  to  the  above  action  are  hereby  notified  that  the  under- 
signed arbitrators  selected  by  them  to  hear  and  determine  the  mat- 
ters in  difference  between  them,  will  convene  at  {Here  insert  the 

» Austin  V.  Clark,  8  W.  Va.  326 ;  Boring  v.  Boring,  2  W.  Va.  297 ;  Mc- 

Swann  v.  Deem,  4  W.  Va.  368.  Cormick  v.  Blackford,  4  Gratt.  133; 

"7dem.  Dickinson  v.  Kailroad  Ck).,  7  W.  Va. 

*Anie,  §311.  390;  Tate  v.  Vance,  27  Gratt.  671. 

••  Shipman  v.  Fletcher,  82  Va.  at  p.  *  Shipman  v.  Fletcher,  supra, 

607 ;  Miller  v.  Kennedy,  3  Rand.  2 ;  *  Boring  v.  Boring,  2  W.  Va.  297. 
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place)  in   the   County   and    State  aforesaid,  on  the day  of 

— : ,  190 — ,  at 6'clock,  to  hear  what  the  parties  respect- 
ively have  to  submit  with  reference  to  their  claims  and  contentions 
relating  to  said  action,  and  the  matters  in  difference  between  the 
said  parties. 

L.  M., 
O.  P., 
R.  S., 

Arbitrators. 

§  328.  The  arbitrators  judges  of  the  law  and  fact. — Unless  it 
is  otherwise  provided  in  the  agreement  submitting  the  matters  in 
difference  between  the  parties  to  arbitration,  the  arbitrators  are  the 
sole  judges  of  all  questions  of  law  or  fact  arising  in  the  course  of 
their  arbitration"^^ 

This  principle,  however,  is  not  without  restriction,  as  it  is  also 
settled  that  where  the  arbitrators  intend  to  decide  the  case  accord- 
ing to  law,  but  make  a  clear  and  palpable  mistake  in  their  conclu- 
sions as  to  what  the  law  is  governing  their  award,  the  award  will 
be  set  aside.^®  But  if  they  mistake  the  law  on  a  doubtful  point, 
although  the  court  would  have  decided  the  question  differently,  the 
award  will  not  for  that  reason  be  set  aside.^® 

So,  in  a  case  where  the  question  of  law  is  designedly  left  to  their 
judgment,  its  determination  by  them  will  generally  be  treated  as 
conclusive.^** 

§  329.    When  judgment  on  award  will  be  treated  as  final. — 

It  is  provided  by  statute  that  "every  judgment  on  such  award  shall 
conclude  the;  rights  of  the  parties,  unless  within  fourteen  days  from 
the  rendition  of  such. judgment,  it  be  made  to  appear  to  the  satisfac- 
tion of  the  justice,  that  the  award  was  obtained  by  mistake,  fraud, 
corruption,  or  other  undue  means.  In  such  case,  the  award  and  judg- 
ment may  be  set  aside  by  the  justice,  and  the  cause  be  tried  as  if 
the  arbitration  had  not  been  agreed  upon."  ^' 

"2  Am.  &  Eng.  Enc.  Law  (2nd  ed.)  •Matthews  v.  Miller,  supra;  City 

672,  673,  and  the  many  cases  there  of  Portsmouth  v.  Norfolk  County,  «u- 

cited.  pra. 

"Matthews   v.    Miller,    25    W.   Va.  '^ Idem. 

817,  818;  City  of  Portsmouth  v.  Nor-  **Code,  ch.  60,  sec.  94;    1906,  sec. 

folk   County/ 31   Gratt.   727;    Morris  2045. 
V.  Ross,  2  Hen.  &  M.  408. 
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§  330.  Grounds  upon  which  the  award  and  judgment  thereon 
may  be  set  aside. — The  grounds  upon  which  an  award  may  be 
set  aside  by  the  justice  are  "mistake,  fraud,  corruption,  or  other  un- 
due means."  These  grounds  are  co-extensive  with  those  recognized 
by  a  court  of  equity  as  sufficient  to  set  aside  an  award." 

§  331.    Essential  requisites  to  the  validity  of  an  award. — The 

award,  in  order  to  be  valid  and  binding,"  must  be  in  writing  and 
signed  by  at  least  two  of  the  arbitrators;'*  it  must  be  certain," 
mutual  and  final,**  and  if  it  does  not  settle  all  matters  submitted  to 
the  arbitrators  and  leaves  any  such  matters  open  to  future  contro- 
versy, it  is  invalid ;  '•*  but  such  omission  as  the  failure  to  settle  all 
matters  submitted  must  be  to  the  prejudice  or  injury  of  the  party 
complaining  of  the  invalidity  of  the  award.*®t 

§  332.  Setting  aside  award  on  the  ground  of  fraud. — If  the 
award  contains  the  essential  elements  of  validity  as  pointed  out  in 
the  next  preceding  section,  it  will  be  entered  up  as  the  judgment 
of  the  court.  If  any  of  the  grounds  specified  in  a  preceding  sec- 
tion '^  exist  upon  which  it  may  be  set  aside,  such  ground  must  be 
made  to  appear  to  the  satisfaction  of  the  justice  by  notice  and  proof. 

The  first  ground  here  considered  is  that  of  fraud.     Fraud  in  the 


"Dickinson  v.  Railroad  Co.,  7  W. 
Va.  3ftO;  Bierly  v.  WilliamH,  5  Leigh 
700:  Fluharty  v.  Beatty,  22  W.  Va. 
698;  Pleasants  v.  Rosa,  1  Wash. 
(Va.)  156,  1  Am.  Dec.  449;  Origsby 
V.  Weaver,  5  Leigh  205;  Lavelle  v. 
Oold,  25  Oratt.  473,  476;  Wheatley 
V.  Martin,  6  Leigh  62;  Head  v.  Muir, 
3  Rand.  122. 

"To  con8titut^  a  valid  and  bind- 
ing award  made  under  the  law  gov- 
erning justices*  courts,  the  essentials 
designated  in  the  text  must  be  ob- 
served. This  does  not  mean  that 
technical  nicety  is  required;  a  sub- 
stantial compliance  with  the  statu- 
tory requirements  as  to  submissions 
to  arbitration  is  all  that  is  neces- 
sary. It  is  therefore  advisable  in 
conducting  an  arbitration  under  the 
justices^  law  that  the  elements  of  the 


award  as  pointed  out  under  this  sec- 
tion be  embodied  in  it. 

"Code,  ch.  50,  sec.  93;  1906,  sec. 
2044;  Gas  Co.  v.  Wheeling,  8  W.  Va. 
320. 

An  award  that  leaver  anything  for 
future  adjustment,  otherwise  than 
by  computation  or  measurement,  can- 
not be  sustained.  Coghill  v.  Hord, 
supra. 

"Bean  v.  Bean,  25  W.  Va.  604; 
Coghill  V.  Hord,  25  Am.  Dec.  148. 

"Bean  v.  Bean,  supra;  Fluharty  v. 
Beatty,  22  W.  Va.  698;  Horreli  v. 
Alexander,  3  Rand.  94;  Cox  v.  Jag- 
ger,  2  Cow.  (N.  Y.)  638,  14  Am.  Dec. 
522;  Smith  v.  Potter,  27  Vt.  304,  65 
Am.  Dec.  198. 

"•  Bean  v.  Bean,  supra;  Smith  v. 
Potter,  supra. 

"t  Fluharty  v.   Beatty,   supra, 

'^Ante,  §330. 
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procurement  of  an  award,  practiced  by  any  of  the  parties   to  the 
submission,  is  always  ground  for  setting  it  aside.^® 

Owing  to  the  numberless  phases  which  fraud  may  assume,  no 
attempt  is  made  to  exactly  define  it.  But  "actual  fraud  may  be 
defined  as  something  said,  done  or  omitted  with  the  design  of  per- 
petrating what  the  party  must  have  known  to  be  a  positive  fraud, 
and  in  the  vast  majority  of  instances  occurs  in  negotiations  or  deal- 
ings which  are  incidents  of  some  agreement,  executed  or  executory ; 
and  in  its  intrinsic  nature  may  be  reduced  to  two  essential  forms — 
false  representation  and  fraudulent  concealment/'** 

§  333.  Setting  aside  award  because  of  mistake. — ^The  general 
rule  is  that  to  set  aside  an  award  because  of  mistake  on  the  part  of 
the  arbitrators,  the  mistake^  whether  of  law  or  fact,  must  appear 
upon  the  face  of  the  award.*® 


"Dickinson  v.  Railroad  Co.,  7  W. 
Va.  390;  Bierly  v.  Williams,  6  Leigh 
700;  Fluharty  v.  Beatty,  22  W.  Va. 
698;  Muldrow  v.  Norris,  66  Am.  Dec. 
313;  Rand  v.  Redington,  38  Am.  Dec. 
476. 

»  Hogg's  Eq.  Proc.  267. 

*•  Pleasants  v.  Ross,  1  Am.  Dec. 
449;  Boring  v.  Boring,  2  W.  Va.  297; 
Bassett  v.  Cunningham,  9  Gratt.  688; 
Aiken  v.  Bolan,  2  Am.  Dec.  660; 
Hewitt  V.  The  State,  2  Har.  &  J. 
(Md.)  95,  15  Am.  Dec.  259;  Jocelyn 
T.  Donnell,  14  Am.  Dec.  753. 

Nearly  all  the  decisions  agree  that 
where  a  mistake  of  law  or  fact  is 
apparent  upon  the  face  of  the  award 
it  will  be  good  ground  for  setting 
aside  the  award.  Nance  v.  Thomp- 
son, 1  Sneed  321;  Pleasants  v.  Ross, 
1  Am.  Dec.  449;  Aiken  v.  Bolan,  2 
id.  660;  Halstead  v.  Seaman,  52  How. 
Pr.  415.  These  cases  all  decide  that 
the  mistake  must  be  apparent  on  the 
face  of  the  award  in  order  to  consti- 
tute a  good  ground  for  impeaching  it. 
There  is  another  line  of  decisions 
which  modifies  the  doctrine  of  the 
decisions  just  given,  in  this,  that  they 
allow  extraneous  evidence  to  be  in- 
troduced to  show  a  mistake  of  law  or 
facts  on  the  part  of  the  arbitrators. 
In  Conger  v.  James,  2  Swan  213,  it 


is  held  that  a  mistake  in  a  matter 
of  fact  apparent  on  the  face  of  the 
award,  or  by  evidence  of  the  arbi- 
trators, is  a  valid  objection.  In 
Nance  v.  Thompson,  1  Sneed  321,  the 
court  says,  in  a  mixed  question  of 
law  and  fact,  the  mistake  must  ap- 
pear on  the  face  of  the  award,  or  in 
some  writing  of  the  arbitrators  re- 
ferred to  in  or  accompanying  the 
award.  Morse  says:  "Less  hesita- 
tion has  been  manifested  in  treating 
as  conclusive  the  findings  of  arbitra- 
tors upon  facts  than  their  rulings 
upon  principles  of  law."  Morse  on 
Arbitration  and  Award,  316.  In  Fain 
V.  Headrick,  4  Coldw.  338,  it  is  de- 
cided that  if  the  arbitrators  assume 
to  decide  strictly  according  to  law, 
and  mistake  it,  although  the  mistake 
be  made  out  by  extraneous  evidence 
that  will  be  sufficient  to  set  it  aside. 
See,  to  the  same  effect,  State  of  Tenn. 
v.  Ward,  9  Tenn.  100;  Moore  v.  Suck- 
ess,  23  Gratt.  100;  Nance  v.  Thomp- 
son, 1  Sneed  321.  On  the  question  of 
w^hat  is  a  mistake  made  by  the  arbi- 
trators in  matter  of  law  or  fact  not 
obvious  on  the  face  of  the  award,  the 
decisions  in  this  country  and  in  Eng- 
land are  very  conflicting.  It  is  im- 
possible to  reconcile  them.  The  ten- 
dency of  the  latter  and  higher  author- 
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Ordinarily  an  award  will  not  be  set  aside  for  a  mistake  of  law,*^ 
unless  from  an  inspection  of  the  award  there  appears  a  plain  and 
palpable  mistake  of  the  law  made  by  the  arbitrators.*" 

§  334.    Appeal  not  allowed  from  judgment  on  an  award. — It 

is  provided  by  statute  that  no  appeal  shall  be  granted  or  allowed 
from  the  judgment  of  a  justice  rendered  on  an  award.** 


§  335.    Form  of  motion  to  set  aside  an  award. 


A.  B.,  Plaintiff, 

vs. 
CD.,  Defendant 


Civil  action  lately  pending  before  Q,  H., 

one   of  the  justices   of District, 

County,  West  Virginia. 


The  said  A.  B.  is  hereby  respectfully  notified  that  I  will,  on  the 
day  of ,  190 — ,  at o'clock,  a.  m.,  move  the  said 


G.  H.,  the  justice  before  whom  the  said  case  was  brought,  and  by 
whom  judgment  was  rendered  on  the  award  returned  in  said  action, 

to  set  aside  the  award  rendered  therein  on  the day  of , 

190 — ,  by  the  arbitrators  therein  selected,  which  motion  will  be  made 

at  the  office  of  said  G.  H.  in  the  said  district  of ,  and  the 

grounds  upon  which  I  will  ask  said  award  to  be  set  aside  will  be 
assigned  upon  the  hearing  thereof.  p   ^ 

,  His  Attorney, 


ities,  however,  both  in  tliis  country 
and  in  England,  is  decidedly  in  fa- 
vor of  sustaining  the  conclusiveness 
of  the  award  against  objections  made 
on  the  ground  of  mistake  of  law  or 
fact  not  apparent  from  the  face  of 
the  award  itself.  In  the  important 
casp  of  the  Boston  Water  Power  Co. 
T.  Gray,  6  Mete.  131,  Shaw,  C.  J., 
speaking  on  this  subject,  says: 
"Their  decisions  of  matter  of  fact 
and  law,  thus  acting  within  the  scope 
of  their  authority,  is  conclusive,  upon 
the  same  principle  that  a  final  judg- 
ment of  a  court  of  last  resort  is  con- 
clusive" (p.  165).  Again  he  says,  at 
p.  166:  "But  when  the  parties  have 
expressly  or  by  reasonable  implica- 
tion submitted  the  questions  of  law 
as  well  as  the  questions  of  fact  aris- 
ing out  of  the  matters  of  controversy, 
the  decision  on  both  subjects  is  final." 


By 


The  principles  here  laid  down  have 
been  cited  and  approved  in  numerous 
decisions  in  this  country.  Indiana 
Cent.  R.  R.  Co.  v.  Bradley,  7  Ind.  49; 
Brown  v.  Clay,  31  Me.  620;  Rundell 
V.  La  Fleur,  6  Allen  484.  In  England, 
in  a  late  case,  Cockburn,  C.  J.,  in 
discussing  the  subject,  says:  "But 
the  modern  cases  which  have  •  been 
cited  certainly  go  to  the  length  of 
deciding  that  unless  there  be  some- 
thing upon  the  face  of  an  award  to 
show  that  the  arbitrator  has  pro* 
ceeded  upon  grounds  which  are  not 
sustainable  in  point  of  law,  the  court 
wiU  not  entertain  an  objection  to  it." 
Hodgkinson  v.  Fernie,  3  C.  B.,  N.  S., 
189. 

**  Ross  V.  Overton,  3  Call  309. 

"Moore  v.  Ruckess,  23  Gratt.  160. 

"Code,  ch.  50,  sec.  96;  1906,  sec. 
2046. 
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(or  Agent,  or,  if  he  has  neither  attorney  nor  agent,  let  it  be  signed 

by  himself.)** 

,  190- . 

§  335a.  Form  of  judgment  rendered  by  a  justice  upon  an 
award. — Follow  form  under  section  315,  beginning  the  paragraph 
immediately  following  the  asterisk: 

.  And  there  being  no  objections  to  said  award  offered  by  either 
party,  and  no  reason  appearing  why  the  said  award  should  not  be 
entered  up  as  the  judgment  of  the  justice;  it  is  therefore  consid- 
ered by  me  that  the  plaintiff  (or  defendant,  as  the  case  may  be), 
do  recover  of  and  from  the  defendant,  (or  plaintiff,  as  the  case  may 

be),  the  sum  of dollars,  being  the  amount  found  by  the  said 

arbitrators  in  their  award  aforesaid,  with  legal  interest  thereon  frbm 
this  date,  and  the  costs  in  this  proceeding,  including  the  costs  of 
arbitration ;  all  of  which  are  duly  taxed  below  on  the  margin  of  the 
docket. 

,  Justice. 

^  By    reference    to    §  319    of    this  •  tices  contemplated  in  order  to  make 

work,  the  form  of  a  docket  entry  set-  a  motion  to  set  aside  an  award  and 

ting  aside   an   award   and   judgment  judgment  entered  thereon,  as  c-ontem- 

entered    thereon   will   be   found,   and  plated  by  the  said  form  appearing  in 

the  above  form  is  the  one  of  the  no-  §  319. 


CHAPTER  IX. 

ATTACHMENT. 

I  336.  General  observations. 

337.  Form  of  afiSdavit  for  attachment. 

337a.  Actions  in  which  order  of  attachment  may  be  issued  and  whether  de- 
mand due  and  payable  or  not. 

3376.  Form  of  affidavit  for  an  attachment  where  the  claim  sued  on  is  not 

due. 

338.  Nature  of  plaintiflf's  claim — Statement  of,  in  affidavit  for  attachment — 

Form  of. 
(a)  For  property  sold  on  account. 
(6)  For  the  hire  of  property. 

(0)  For  rent. 

{d)  For  board  and  lodging. 

(e)  For  the  feeding  and  pasturage  of  stock. 

(/)  For  services,  work,  and  labor. 

ig)  For  wages  due  the  plaintiff. 

{h)  For  carriage  and  freight. 

(i)  For  money. 

( j)  On  promissory  notes. 

{k)  On  a  bond. 

(1)  Against  an  officer  to  recover  money  collected  by  him. 

339.  Setting  out  the  grounds  for  the  attachment  in  the  affidavit. 

340.  Intent  to  defraud  as  a  ground  of  attachment. 

341.  The  removal  by  a  defendant  of  his  property,  or  a  material  part  thereof, 

out  of  the  state,  or  that  it  is  about  to  be  done,  as  a  groimd 
of  attachment. 

342.  The  conversion  of  property,  or  a  material  part  thereof,  into  money  or 

securities,  or  that  it  is  about  to  be  done,  as  a  ground  of 
attachment. 

343.  The  assignment,  disposal  or  removal  of  property,  or  that  it  is  about  to 

be  done,  as  a  groimd  of  attachment. 

344.  The  concealment  of  property  or  rights  in  action  as  a  ground  of  at- 

'  tachment. 

345.  The  fraudulent  contraction  or  incurrence  of  the  debt  as  ground  of 

attachment. 

346.  That  a  resident  of  the  state  is  about  to  depart  therefrom  and  reside 

out  of  it  as  a  ground  of  attachment. 

347.  That  defendant  has  absconded  as  a  ground  of  attachment. 

348.  That  defendant  has  left  his  residence  or  conceals  himself  as  a  ground 

of  attachment. 
345 
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S  349.  That  the  defendant  or  any  of  the  defendants  is  a  non-resident  or  for- 
eign corporation  aa  ground  for  attachment. 

350.  Form  of  bond  to  be  given  before  order  of  attachment  can  be  issued. 

351.  Form  of  order  of  attachment. 

352.  Form  of  affidavit  for  attachment  against  tenant  removing  his  effects 

from  leased  premises. 

353.  Docket  entry  filing  affidavit  for  attachment  against  tenant  r^noving 

his  effects  from  leased  premises. 
353a.  What  the  order  of  attachment  shall  contain. 

354.  Form  of  order  for  attachment  for  r^it  due  by  tenant  Temoving  his 

effects  from  leased  premises. 

355.  Form  of  indorsement  by  the  officer  on  the  order  of  attachment. 

356.  Form  of  levy  of  attachment. 

.  357.  Taking  possession  of  property  attached  and  how  such  possession  sur- 
rendered to  defendant. 

358.  Form  requiring  officer  to  take  property  into  his  care  and  custody. 

359.  Docket  entry  approving  bond  offered  to  officer  by  defendant  to  retain 

property  subject  to  attachment. 

360.  Form  of  bond  to  be  given  by  defendant  to  officer  holding  attachment 

when  retention  of  property  is  desired  by  such  defendant. 

361.  Form  of  oath  to  be  administered  to  householders  selected  to  value 

property. 

362.  Form  of  appraisement  to  be  made  by  householders  selected  to  value 

property. 
362a.  Form  of  agreement  as  to  the  value  of  property  subject  to  attachment. 

363.  When  an  attachment  case  may  be  tried. 

364.  Form  of  second  summons  in  an  attachment  case. 

365.  Form  of  officer's  return  on  second  summons  when  defendant  can  not  be 

found. 

366.  The  defenses  that  may  be  made  to  an  attachment. 

367.  Docket  entry  making  and  sustaining  motion  to  quash  attachment. 

368.  Docket  entry  making  and  overruling  motion  to  quash  attachment. 

369.  When  motion  to  quash  attachment  is  available  as  a  defense  thereto. 

370.  Form  of  plea  in  abatement  controverting  grounds  of  attachment. 

371.  Docket  entry  impanelling  and  swearing  jury  to  try  plea  in  abatement 

of  attachment. 

372.  Form  of  verdict  when  issue  on  plea  in  abatement  is  foimd  for  the  de- 

.  f  endant. 

373.  Form  of  verdict  when  issue  is  found  for  the  plaintiff  on  plea  in  abate- 

ment. 

374.  Docket  entry  when  verdict  is  for  defendant  on  plea  in  abatement. 

376.  Docket  entry  when  case  is  heard  on  its  merits  and  plaintiff  fails  to 

establish  his  claim. 

376.  How  perishable  property  subject  to  attachment  disposed  of. 

377.  Affidavit  showing  property  held  under   attachment  is  perishable  and 

that  same  ought  to  be  sold. 

378.  Docket  entry  directing  perishable  property  subject  to  attachment  to  be 

sold. 
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iZlSOr,  Form  of  order  for  sale  of  perishable  property  levied  on  by  >attachinent. 
3786.  Effect  of  judgment  in  action  in  which  summonB  has  not  been  served 

upon  defendant. 

379.  Form  of  judgment  to  be  rendered  in  attachment  case  when  summons 

has  not  been  served  on  the  defendant. 

380.  Docket  entry  when  personal  judgment  is  rendered  against  defendant  in 

attachment. 

381.  Docket  entry  when  judgment  in  rem  is  rendered  against  defendant  in 

attachment. 

382.  Form  of  order  of  sale  directed  to  officer  having  in  his  custody  the  prop- 

erty subject  to  attachment. 

383.  Docket  entry  when  j>ersonal/  judgment  is  rendered  against  defendant  in 

attachment  for  debt  not  due. 

384.  Docket  entry  when  judgment  in  rem  is  rendered  against  defendant  in 

attachment  for  debt  not  due. 

385.  Form  of  order  of  sale  directed  to  officer  having  in  his  custody  property 

subject  to  attachment  for  debt  not  due. 

386.  Docket  entry  showing  a  receipt  .of  money  by  justice  in  lieu  of  property 

retained  by  defendant  upon  execution  of  bond. 

387.  Docket  entry  showing  officers'  return  of  manner  in  which  order  of  sale 

was  executed. 

388.  Observations  as  to  the  duties  of  an  officer  with  reference  to  sales  made 

by  him. 

389.  Form  of  officer's  return  on  order  of  sale. 

389a.  Duty  and  liability  of  officers  as  to  sale  of  property  imder  an  order  of 

attachment. 

390.  Upon  what  property  an  attachment  may  be  levied. 

391.  Where  the  attachment  may  be  executed. 

391a.  Forthcoming  bond  in  attachment  case — Action  thereon — Oourse  pur- 
sued when  property  is  forthcoming. 

392.  Priority  among  the  different  attaching  creditors. 

393.  How  and  by  whom  priority  of  different  attachment  liens  determined. 

394.  Form  of  notice  to  be  served  on  creditors  to  have  priority  of  attachment 

liens  determined. 

395.  Proceeding  when  property  attached  is  claimed  by  a  person  other  than 

the  defendant  against  whom  the  order  of  attachment  was 
issued. 

396.  Defense  to  attachment  issued  for  rent  against  tenant  removing  prop- 

erty. 

397.  Rehearing  in  an  attachment  case. 

§  336.  General  observations. — All  attachment  proceedings  are 
entirely  founded  on  statute.^  This  remedy  being  a  harsh  one  and 
in  derogation  of  the  common  law,  it  is  necessary  to  the  maintenance 
of  an  attachment  that  the  provisions  of  the  statute  prescribing  the 

1  Hogg  Eq.  Princp.  S  35 ;  Pullman  149,  25  South.  Rep.  697,  82  Am.  St. 
Palace  Car  Co.  v.  Harrison,  122  Ala.      Rep.  68. 
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procedure  be  strictly  observed.*  An  omission  in  this  regard  renders 
the  attachment  defective  and  it  will  be  quashed  on  motion  made 
for  that  purpose.* 

The  cases  wherein  an  attachment  may  be  issued  by  a  justice,  and 
the  requisites  to  confer  jurisdiction  therein,  have  already  been 
stated.* 

An  attachment  proceeding  is  a  mere  incident  to  a  civil  action, 
given  to  enable  the  plaintiff  to  reach  the  defendant's  personal  prop- 
erty and  effects  before  judgment,  and  to  hold  and  subject  them,  or 
so  much  thereof  as  may  be  necessary,  to  pay  off  the  judgment 
which  may  be  obtained  in  such  action ;  and  in  case  of  non-residence, 
to  give  jurisdiction  to  the  justice  to  take  cognizance  of  the  case 
and  make  sale  of  the  property  attached  and  apply  the  proceeds  to 
the  plaintiff's  demand.* 

In  this  chapter  the  forms  of  procedure  to  be  followed  will  be 
considered,  and  in  the  next  chapter  the  proceedings  where  there 
is  a  garnishee. 

§  337.    Form  of  affidavit  for  attachment. 

A    B     PI  '  t'ff        "^  ^*^^'  action  for  the  recovery  of  money  due  on 
*'  '       /contract,  and  upon  attachment,  before  G.  H., 

C  justice  of  the  peace  of 


vs. 


C,  D.,  Defendant,   )  L      ^     xnr    ^ ^r-    -  - 

^  County,  West  Virginia. 


District, 


ss. 


State  of  West  Virginia, 
,  County. 

Before  the  undersigned  authority  this  day  came  A.  B.,  who,  after 
being  by  me  first  duly  sworn,  says  that  he  is  the  plaintiff  in  the 
above  styled  suit,  and  that  the  said  action  has  been  brought  against 
the  said  C.  D.  as  the  defendant  therein,  before  G.  H.,  a  justice  of 
the  peace  within  and  for  the  district  of ,  county  of , 


2  United  States  Baking  Co.  v.  Bach- 
man,  38  W.  Va,  84,  18  S.  E.  Rep. 
382;  Oosner  v.  Smith,  36  W.  Va.  788, 
15  S.  E.  Rep.  977. 

8  Crim  V.  Harmon,  38  W.  Va.  596, 
18  S.  E.  Rep.  753;  Altmeyer  v.  Caul- 
field,  37  W.  Va.  847,  17  S.  E.  Rep. 
409;  Cosner's  Adm'r  v.  Smith,  36 
W.  Va.  788,  15  S.  E.  Rep.  977;  Ruhl 
V.  Rogers,  29  W.  Va.  779,  2  S.  E. 
Rep.  798;  Chapman  v.  Pittsburgh  & 
S.  R.  Co.,  26  W.  Va.  299;  Hudkins 


V.  Haskins,  22  W.  Va.  645;  Delaplain 
V.  Armstrong,  21  W.  Va.  211;  Cape- 
hart  V.  Dowery,  10  W.  Va.  130;  Rit- 
tenhouse  v.  Harman,  7  W.  Va.  380; 
Gutman  v.  Virginia  Iron  Co.,  5  W. 
Va.  22;  U.  S.  Baking  Co.  v.  Bach- 
man,  38  W,  Va.  84,  18  S.  E.  Rep. 
382;  Deed  v.  McCloud,  38  W.  Va. 
701,  18  S.  E.  Rep.  924. 

♦  Ante,  §  18c. 

5  Sommers  v.  Allen,  44  W.  Va,  120, 
28  S.  E.  Rep.  787. 
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hi  the  state  of  West  Virginia ;  that  his  said  action  has  been  brought 
against  the  said  defendant  for  the  use  and  hire  of  a  certain  horse 
and  buggy  let  to  hire,  and  delivered  by  this  plaintiff  to  the  said 

C  D.  on  the day  of ,  19 — ,  at  his  request  (or  what-' 

ever  the  nature  of  the  claim  may  be). 

And  this  affiant  further  says  that  his  said  claim  upon  which  the 
said  action  is  brought  is  just;  and  that  the  amount  of  his  said 

claim  sued  on  in  said  action  is  dollars,  as  near  as  this 

affiant  can  estimate  and  state  the  same. 

Affiant  further  says  that  the  said  C.  D.  has  removed,  or  is  about 
to  remove,  his  property  or  a  material  part  thereof,  out  of  the  state 
of  West  Virginia,  with  intent  to  defraud  his,  said  C.  D.'s  creditors 
{or  ivhatever  the  ground  may  he). 

A.  B. 

Taken,  sworn  to  and  subscribed  before  me,  this  the day 

of ,  19—. 

G.  H.,  Justice  of  the  Peace.* 


8  Certainty  of  the  aff4av%t  in  the 
statement  of  the  grounds  of  attach- 
ment. It  will  be  obseryed  that  the 
ground  of  attachment  stated  in  the 
form  given  in  the  text  is  that  the 
defendant  ''has  removed  or  is  about 
to  remove  his  property  or  a  material 
part  thereof  out  of  the  state  of  V^est 
Virginia,  with  intent  to  defraud  his, 

the  said   C D 's,   creditors." 

It  may  seem  that  this  statement  of 
the  ground  of  attachment  is  in  con- 
travention of  the  rule  stated  in  $330 
of  this  work,  that  the  affidavit  may 
contain  two  or  more  separate  grounds 
of  attachment,  if  stated  cumulatively 
and  not  disjunctively,  but  a  mo- 
ment's reflection  will  discover  that 
this  is  not  the  case.  The  averment 
that  the  defendant  has  removed  or  is 
about  to  remove  his  property  is  in 
effect  one  and  the  same  ground  of  at- 
tachment; and  the  removal  of  his 
property  or  a  material  part  thereof 
is  likewise  attended  with  the  same 
effect.  These  phrases  thus  used  dis- 
junctively constitute  one  ground  for 
the  writ,  and  may  be  stated  in  the 
affidavit  in  the  words  of  the  statute. 


The  weight  of  authority  sustains  this 
view.  Wap.  Attachm.  97-100;  Wade, 
Attachm.  §§93,  56;  Brown  v.  Haw- 
kins, 65  N.  C.  645;  Conrad  v.  Ttfc- 
Gee,  9  Yerg.  428;  Van  Alstyne  v.  Er- 
wine,  11  N.  Y.  331;  Parsons  v.  Stock- 
bridge,  42  Ind.  121;  Emerson  v. 
Spring  Co.  (Mich.),  58  N.  W,  Rep. 
659. 

The  distinction  between  cases 
where  the  use  of  the  disjunctive  ren- 
ders tl^  affidavit  invalid,  and  those 
in  which  it  does  not,  is  well  stated  in 
Drake  on  Attachm.,  at  §  102:  ''Where 
the  disjunctive  'or'  is  used,  not  to 
connect  two  distinct  facts  of  different 
nature,  but  to  characterize  and  in- 
clude two  or  more  phases  of  the 
same  fact,  attended  with  the  same 
result,  the  construction  just  men- 
tioned (that  is,  rendering  the  affida- 
vit void  for  imcertainty)  would  be 
inapplicable." 

So,  in  Sandheger  v.  Hosey,  26  W. 
Va.  221,  it  is  decided  that  an  affida- 
vit for  an  order  of  attachment, 
which  states  as  the  ground  for  the 
order,  "that  the  defendant  has  prop- 
erty or  rights  of  action  which  he  con- 
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§  337a.  Actions  in  which  order  of  attachment  may  be  issued 
and  whether  demand  due  and  payable  or  not. — ^"The  order  may 
be  issued  whether  the  action  be  founded  on  contract  or  broug^ht 
tc  recover  damages  for  a  wrong;  and  except  where  the  ground 
of  attachment  is  that  the  defendant  is  a  foreign  corporation,  or  a 
non-resident  of  the  state,  it  may  be  issued  though  the  plaintiff's 
demand  be  not  yet  due  and  payable.  An  attachment  for  rent 
may  also  be  issued  by  a  justice  under  the  provisions  of  section 
three  of  chapter  one  hundred  and  six  of  the  Code,  returnable 
before  himself,  or  another  justice,  where  the  rent  claimed,  exclu- 
sive of  interest,  does  not  exceed  three  hundred  dollars ;  and  the  same 
proceedings  may  be  had  on  the  return  of  said  attachment  as  are 
prescribed  in  said  section."  •* 

§  337b.  Form  of  affidavit  for  an  attachment  where  the  claim 
sued  on  is  not  due. 

A    R    PI  '  t'ff       ^  ^*^^'  action  for  the  recovery  of  money  due  on 

'       f  contract,  and  upon  attachment,  before  G.  H., 

C.  D.,  Defendant.  |  ^f  f,,^^-: ^>'*"^*'  ^""*y' 

^  West  Virgmia.  ^ 

. 

State  of  West  Virginia,  ) 
County.  J 

Before  the  undersigned  authority  this  day  came  A.  B.,  who, 
after  being  first  duly  sworn,  says  that  he  is  the  plaintiff  in  the 
above  styled  action,  and  that  the  said  action  has  been  brought 
against  the   said   C.   D.  •as  defendant   therein,   before  G.   H.,   a 

justice  of  the  peace  within  and  for  the  district  of  ,  county 

of  ,  in  the  state  of  West  Virginia;  that  the  said  action 

has  been  brought  against  the  said  defendant  for  {here  state  what 
the  action  is  brought  for;  that  is,  state  the  nature  of  the  claint 
sued  on,  whatever  it  may  be). 

And  this  affiant  further  says  that  his  said  claim  upon  which 
the  said  action  is  brought  is  just;  and  that  the  amount  of  his 
said  claim  sued  on  in  said  action  is  dollars,  as  near  as 


ceals,"  is  sufficient,  notwithstanding      attachment  is  alleged  under  the  stat- 
the  disjunctive  or  is  used — it  being      ute. 

apparent  that  but  one  ground  for  the         <>a  Code,    1913,    ch.    50,    sec    196| 

serial  sec.  2749. 
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this  affiant  can  estimate  and  state  the  same^  but  that  the  same 
is  not  now  due  and  payable,  but  will  be  due  and  payable  on  the 
day  of ,  19 — . 

Affiant  further  says  that  the  said  C.  D.  has  removed,  or  is 
about  to  remove,  his  property  or  a  material  part  thereof,  out  of 
the  state  of  West  Virginia  with  intent  to  defraud  his,  said  C.  D/s 
creditors  (or  whatever  the  ground  may  be). 

A.  B. 

Taken,  sworn  to  and  subscribed  before  me,  this  day 

of ,  19—. 

G.  H.,  Justice  of  the  Peace.*^ 

§  336.  Nature  of  plaintiff's  claim — Statement  of,  in  affidavit  for 
attachment — Form  of. — ^As  we  have  seen/  the  affidavit  must  set 
'  forth  the  nature  of  the  plaintiff's  claim,  and  this  omission  would 
be  fatal  to  the  attachment,  and  constitute  a  sufficient  ground  for 
quashing  it."  If  desired,  the  forms  already  given®  for  use  in  the 
complaint  may  be  followed,  or  the  following  are  sufficient,  as  the 
case  may  require: 


0&  The  foregoing  form  is  predicated 
upon  a  provision  contained  in  the 
Code;  1013,  ch.  50,  sec.  195,  serial 
sec.  2740.  It  will  be  observed  that 
the  foregoing  form  states  specifically 
when  the  debt  becomes  due  and  pay- 
able. The  supreme  court  of  our  state 
holds  in  Dawkins  v.  Ellis,  69  W.  Va. 
216,  71  S.  E.  182,  that  such  a  state- 
ment in  an  attachment  before  a  jus- 
tice is  not  necessary  to  the  validity 
of  an  affidavit  filed  therein;  but  it 
has  been  inserted  as  a  matter  of  con- 
venience so  that  if  an  ord^r  of  sale  is 
entered  it  must  be  on  a  credit  cor- 
responding to  the  time  the  debt  has 
to  run  in  order  to  mature  as  ap- 
pears under  §  383  of  this  work. 

f  Ante,  §18c  (5),  p.  348. 

8  Sommers  v.  Allen,  44  W.  Va.  120, 
28  S.  E.  Hep.  787. 

Definiteneaa  in  the  statement  of 
the  plaintiff's  claim.  In  Bank  of 
Union  v.  Loeb,  71  W.  Va.  494,  76  S. 


E.  883,  holding  the  affidavit  insuffi- 
cient in  its  desription  of  the  plain- 
tiff's claim,  the  court  in  its  opinion 
said:  "We  think  the  nature  of  the 
claim  ought  to  be  so  stated,  not 
necessarily  with  formality,  but  with 
sufficient  definiteness  to  show  that 
the  plaintiff  has  a  cause  of  action 
against  defendant.  The  nature  of  an 
attachment  proceeding  would  seem  to 
require  this.  We  can  not  ignore  all 
essentials  even  in  a  justice's  court. 
Chapter  50  of  the  Code,  while  not  re- 
quiring formality,  clearly  calls  for 
the  substance.  A  reading  of  the  sec- 
tions relating  to  pleadings  clearly 
evince  this,  and  if  in  pleadings,  cer- 
tainly in  the  harsher  remedy  of  at- 
tachment substance  is  demanded  in 
the  aJffidavit.  Judge  Holt  in  Crim  v. 
Harmon,  38  W.  Va.  596,  gives  some 
strong  reasons  for  such  a  rule.*' 
9  Ante,  S§10M04. 
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(a)  For  property  sold  on  account. — For  goods,  wares  and 
merchandise  sold  by  the  plaintiff,  A.  B.,  to  the  defendant,  C  D., 
on  the day  of ,  190—,  at  his  request. 

For  one  horse  sold  and  delivered  by  the  plaintiff,  A.  B.,  to  the 

defendant,  C.  D.,  and  at  his  request,  on  the day  of , 

190-. 

(b)  For  the  hire  of  property. — For  the  use  and  hire  of 
a  certain  horse  let  to  hire  and  delivered  by  the  plaintiff,  A.  B.,  to 

the  defendant,  C.  D.,  at  his  request,  on  the day  of , 

190—. 

For  the  use  and  hire  of  a  certain  mowing  machine  let  to  hire  and 
delivered  by  the  plaintiff,  A.  B.,  to  the  defendant,  C.  D.,  at  his  re- 
quest, in  the  year  190 — . 

(c)  For  rent. — For  one  year's  rent  of  a  certain  piece  or  parcel  of  ^ 

land,  situate  in  the  District  of ,  County  of ,  State  of 

West  Virginia,  demised  by  the  plaintiff,  A.  B.,  to  the  defendant. 
C.  D.,  and  which  rent  is  now  due  and  unpaid. 

For  the  use  and  occupation  of  a  certain  house  and  lot  enjoyed 
by  the  said  C.  D.,  as  the  tenant  of  the  said  plaintiff,  A.  B.,  for  the 
year  ending  on  the '• —  day  of ,  190 — . 

(d)  For  board  and  lodging. — Fdr  meat,  drink,  washing, 
lodging  and  other  necessaries  by  the  plaintiff,  A.  B.^  found,  provided 
and  furnished  for  the  said  defendant,.  C.  D.,  and  at  his  request,  in 
the  month  of ,  in  the  year . 

(e)  For  the  feeding  and  pasturage  of  stock. — For  feed- 
ing, stabling,  caring  for  and  attending  to,  one  horse  by  the  said 
plaintiff,  A.  B.,  for  the  said  C.  D.  and  at  his  request,  for  the  period 
of  three  months,  beginning  on  the day  of ,  and  end- 
ing on  the day  of ,  in  the  year  190 — . 

For  pasturing  and  keeping  ten  head  of  cattle  by  the  plaintiff  for 
the  defendant  at  his  request,  for months  in  the  year . 

(f)  For  services,  work  and  labor. — For  farm  work  done 
by  the  plaintiff,  A.  B.,  for  the  defendant,  C.  D,,  and  at  his  request, 
in  the  year . 

For  work  done  by  the  plaintiff  A.  B.  as  an  attorney  in  certain 
suits  and  business  for  the  said  C.  D.  and  at  his  request,  in  the  year 


For  services  and  attendance  by  the  plaintiff,  A.  B.,  as  a  physician 


353  ATTACHMENT.  §  338 

and  surgeon,  upon  the  said  C.  D.  at  his  request ;  also  for  medicines 
for  the  minor  child  of  the  said  C.  D.  furnished  at  his  like  request. 

(g)  For  wages  due  the  plaintiff,  A.  B.,  for  work  done 
for  the  said  C  D.  on  the  building  of  the  house  of  the  said  C  D., 
and  at  the  request  of  the  said  C.  D. 

For  salary  due  and  owing  from  the  said  C.  D.  to*  the  plaintift, 
A.  B.,  for  the  services  of  the  said  A.  B.  done  for  the  said  C.  D.  as 
clerk  of  the  said  C.  D.^  and  at  his  request. 

(h)  For  carriage  and  freight. — For  the  conveyance  of 
certain  goods  by  the  plaintiff,  A.  B.,  for  the  said  C  D.,  at  his 
request. 

For  freight  due  from  the  said  G.  D.  to  the  plaintiff,  A.  B.,  for  the 
conveyance  of  certain  goods  by  the  said  A.  B.  on  board  of  a  certain 
steamboat  called  the  Clara  Belle,  of  which  the  said  plaintiff  was  the 

master  and  owner,  from to ,  for  the  said  C.  D.  and 

at  his  request. 

(i)  .  For  money. — For  money  loaned  by  the  plaintiff,  A.  B.,  to 

the  defendant,  C.  D.,  at  his  request,  in  the  month  of ,  in 

the  year  190 — . 

(j)     On  promissory  notes.— On  a  promissory  note  made  by 
the  defendant  C.  D.  to  the  plaintiff  A.  B.,  bearing  date  on  the         >■ 
day  of ,  190 — ,  now  due  and  unpaid. 

On  a  promissory  note  made  by  the  said  C.  D.  to  F.  J.,  or  order, 
and  by  the  said  F.  J.  assigned  to  the  said  plaintiff  A.  B.  and  which 

note  bears  date  on  the  day  of  ,  190 — ,  and  is  now 

due  and  unpaid. 

(k)  On  a  bond. — For  principal  and  interest  due  on  a  cer- 
tain bond  bearing  date  on  the day  of ,  in  the  year 

,  and  made  by  the  said  C.  D.  to  the  said  plaintiff  A.  B.  in 

the  penal  sum  of  dollars,  conditioned  for  the  payment  of 

dollars,  with  lawful  interest  on  the  same,  at  a  day  long  past. 

(1)     Against  an  officer  to  recover  money  collected  by  him. 

— For  the  sum  of dollars,  money  collected  and  received  for 

the  plaintiff  by  the  said  C.  D.  as  a  public  officer,  to-wit,  as  constable 

of  the  District  of -,  in  the  County  of ,  and  State  of 

West  Virginia. 
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§  339.  Setting  out  the  grounds  for  the  attachment  in  the 
affidavit. — In  setting  out  the  grounds  for  an  attachment  in  the 
affidavit  in  an  action  before  a  justice,  as  shown  by  the  statute/®  it 
IS  only  necessary  to  pursue  the  language  of  the  statute,  and  the 
facts  supporting  the  grounds,  as  required  for  attachments  in  the  \ 
circuit  court*  need  not  be  stated.  The  affidavit  is  sufficient  if  it  is 
in  substantial  compliance  with  the  terms  of  the  statute,  or  neces- 
sarily implies  the  case  contemplated  by  the  statute,  although  it  does 
not  literally  follow  the  language  thereof." 

The  affidavit  may  contain  two  or  more  separate  grbunds  for  an 
attachment,  if  stated  cumulatively,^*  and  not  disjunctively  and  they 
be  not  inconsistent  with  each  other."  If  the  affidavit  contain  two 
grounds,  one  of  which  is  good  and  the  other  bad,  it  is  sufficient  to 
sustain  the  attachment."  The  ground  for  an  attachment  should 
exist  when  it  is  issued,  and  therefore  the  time  between  the  making 
of  the  affidavit  and  the  issuance  of  the  order  should  not  be  unrea- 
sonable." While  the  acts  of  making  the  affidavit  and  the  issuance 
of  the  order  of  attachment  need  not  be  simultaneous,  the  interven- 
ing time  should  be  reasonable,  and  whether  it  is  reasonable  is  to  be 
determined  by  the  situation  of  the  parties.^' 

§  340.  Intent  to  defraud  as  a  ground  of  attachment. — ^If  an 
attachment  is  sued  out  on  the  grounds  that  the  party  has  removed 
or  is  about  to  remove  his  property  or  a  material  part  thereof  out 
of  the  state,  or  has  converted  or  is  about  to  convert  his  property 
or  a  material  part  thereof  into  money  or  securities,  or  has  assigned, 
or  disposed  of  or  removed  his  property  or  a  material  part  thereof, 
the  intent  to  defraud  must  exist.  Unless  such  intent  exists  there  is 
no  ground  for  an  attachment  under  the  first,  second  and  third  clauses 
of  section  forty  of  chapter  fifty  of  the  Code,  or  has  absconded,  left 
his  residence,  or  concealed  himself  with  such  intent  or  an  intent  to 
hinder  any  creditor,  as  provided  by  section  one  hundred  and  ninety- 
three  of  the  same  chapter. 

The  intent  to  defraud  necessary  to  authorize  an  attachment  may 

^•Code,  ch.  60,  Bees.  40,  193;   1906,  "Ruhl  v.  Rogers,  29  W.  Va.  779,  2 

sees.  1991,  2144.  S.  E.  Rep.  778. 

^^Altmeyer  v.  Caulfield,  37  W.  Va.  "Kesler  v.  Lapham,  46  W.  Va.  293, 

847,  17  S.  £.  Rep.  409.  33  S.  E.  Rep.  289. 

*'  Ruhl  V.  Rogers,  29  W.  Va.  779.  ^*  Idem. 

"Drake  on  Attachment   (6th  ed.), 
SlOl. 
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be  shown  by  the  acts  and  conduct  of  the  party.*^  And  by  the  de- 
cided weight  of  authority  mere  constructive  fraud,  that  is,  an  act 
involving  no  positive  wrong,  the  invalidity  of  which  arises  entirely 
from  the  provisions  of  the  law,  will  not  be  treated  as  sufficient  to 
sustain  an  attachment.'* 

§  341.  The  removal  by  a  defendant  of  his  property,  or  a 
material  part  thereof,  out  of  the  state,  or  that  it  is  about  to  be 
done,  as  a  ground  of  attachment. — The  bare  removal  of  one's 
property,  or  the  fact  of  an  intention  to  remove  it,  is  no  ground  for 
an  attachment,  unaccompanied  with  any  intent  to  defraud  his  cred- 
itors; and  the  act  of  removal  or  intended  removal  must  be  that  of 
a  resident  of  the  state,  and  not  a  non-resident.**  In  order  to  show 
that  the  removal  or  intended  removal  is  with  a  fraudulent  intent, 
the  declaration  or  statement  of  the  party  charged  with  the  fraud- 
ulent intent  is  proper  evidence  in  the  case  in  behalf  of  the  plaintiff.^° 
Thus  the  defendant's  admissions  tending  to  show  that  he  was  about 
to  remove  from  the  county  at  the  time  the  attachment  was  issued, 
are  admissible  in  plaintiff's  behalf.** 

In  illustration  of  the  sufficiency  of  the  evidence  in  support  of  this 
gtx)und  of  attachment,  if  it  appears  that  there  are  numerous  suits 
arfd  judgments  against  the  defendant,  who  has  removed  a  portion 
and  is  about  to  remove  the  rest  of  his  property  from  the  state,  the 
attachment  will  be  upheld  on  the  question  of  his  intent  to  defraud.^^ 
So,  an  admission  by  a  partner  that  his  co-partner  in  the  debtor  firm 
had  absconded  to  another  state  and  taken  most  of  the  means  of  the 
firm  with  him,  is  sufficient  to  warrant  an  attachment  against  the 
firm  upon  the  ground  of  its  removal  of  its  goods  beyond  the  state 
to  defraud  creditors,  where  no  effort  was  made  by  the  one  partner 
to  prevent  the  other  from  taking  the  partnership  assets.*' 

So,  the  failure  of  a  debtor  to  pay  debts,  and  the  giving  of  convey- 
ances, putting  off  of  payments  indefinitely,  and  the  sale  of  his  prop- 

^'3   Am.   &   £ng.   Enc.   Law.    (2nd  ed.  211;  FrankenHouser  v.  Elliott,  22 

ed.)  201.  Kan.  127,  31  Am.  Rep.  171. 

"•Weare  (Commission  Co.  v.  Durley,  "McClintock  v.  Carriens,   5  Mart. 

166  111.  25,  41  N.  £.  Rep.  48,  30  L.  (N.  S.)   La.  452. 

R.  A.  466;  McPike  v.  Atwell,  34  Kan.  "^Ferryman  v.  Pope,   102  Ga.  502, 

142;    Seidentopf    v.    Anabil,    6    Neb.  31  S.  E.  Rep.  37. 

524;   Stanley  v.   Sutherland,  54  Ind.  *^Idem. 

339;    Caaola  v.   Vaaquez,   147   N.   Y.  "Weiss  v.  Hobbs,  84  Va.  489,  6  S. 

258,  41  N.  E.  Rep.  617;   Pitzpatrick  E.  Rep.  367. 

▼.  Flannagan,  106  U.  S.  648,  27  Law.  "  Bryant  v.  Simoneau,  61  III.  324. 
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erty  with  the  statement  that  he  is  about  to  leave  the  state  and  take 
his  property  with  him,  will  justify  an  inference  of  fraudulent  in- 
tent which  will  support  an  attachment." 

And  the  stoppage  of  business  and  insolvency,  though  not  neces- 
sarily evidence  of  an  intent  to  defraud,  will  justify  an  attachment 
when  taken  in  connection  with  the  removal  of  the  property,  consist- 
ing of  machinery,  from  the  factory,  in  which  it  could  only  be  used 
to  advantage  and  be  of  much  value.*' 

In  illustration  of  the  insufficiency  of  the  evidence  to  support  the 
ground  of  attachment  now  under  consideration,  it  is  held  that  the 
shipping  of  cotton  by  a  debtor  out  of  the  state  to  a  creditor  in.  an- 
other state  in  payment  of  a  bona  fide  debt  will  not  sustain  an  at- 
tachment under  the  provision  of  the  Arkansas  statute,  authorizing 
an  attachment  where  the  debtor  is  about  to  remove  his  property 
from  the  state  with  intent  to  defraud  his  creditors,  where  the  de- 
mand is  purely  legal.** 

So,  the  temporary  removal  by  a  debtor  of  part  of  his  property 
from  the  state,  will  not  support  an  attachment  upon  the  ground  of 
the  removal  of  property  with  intent  to  defraud  creditors,  where  no 
actual  intent  to  defraud  existed,  thqueh  such  removal  had  the  actual 
effect  of  hindering  or  delayine  them." 

And  proof  that  a  debtor  closed  up  his  place  of  business  and  com- 
menced packing  up  his  goods  and  continued  to  do  so  until  mid- 
night, and  that  his  store  was  closed  on  the  next  morning:,  and  that 
on  the  preceding  day  he  removed  his  familv  without  informing  any 
one,  will  not  support  an  attachment  upon  the  efround  that  he  was 
about  to  remove  his  property  with  intent  to  defraud  creditors." 

The  evidence  of  intention  necessary  to  sustain  an  attachment  on 
this  ground,  like  that  in  case  of  an  absconding  debtor,  must  be  of 
such  a  character  as  to  justify  no  other  conclusion  than  that  of  a  dis- 
honest purpose. 

The  term  "about"  as  used  in  attachment  laws  like  that  of  ours 
providing  for  an  attachment  when  the  debtor  is  about  to  remove 
himself  or  property  from  the  state  or  to  dispose  of  property  with 
intent  to  defraud,  means  that  such  act  will  soon  occur,  but  does  not 

^  Stevens  v.   Middleton,    14   N.   Y.  "  Montgomery  v.  TiUey,  1  B.  Mon. 

Week.   Dig.    126.  155. 

"McTaggart  v.  Putnam  Corset  Co.,  *Mott  v.  Lawrence,  9  Abb.  Pr.  196, 

29  N.  Y.  S.  R.  552.  17  How.  Pr.  669. 

»  Rice  V.  Pertuis,  40  Ark.  157. 
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mean  that  it  piust  be  done  within  any  .definite  space  of  time,  such 
as  an  hour,  a  day,  a  week,  a  month,  etc.^* 

§  342.  The  conversion  of  property,  or  a  material  part  thereof, 
into  money  or  securities,  or  that  it  is  about  to  be  done,  as  a 
ground  of  attachment. — "The  conversion  must  be  into  money  or 
securities,   to  come  within  the  purview  of  the  law. 

"The  word  'money'  is  a  generic  term,  and  may  mean  not  only 
legal  tender  coin  and  currency,  but  also  any  other  circulating  me- 
dium, or  any  other  instruments  or  tokens  in  general  use  in  the 
commercial  world  as  the  representatives  of  value.  The  word  *secu- 
rities'  as  here  used,  evidently  means  choses  in  action,  as  one  of  the 
definitions  of  security,  as  given  by  Webster,  is  an  evidence  of  debt, 
as  a  bond,  certificate  of  stock,  and  the  like,  as  government  securities. 
So  that  a  conversion  into  real  estate,  live  stock,  farm  implements, 
store  goods,  household  furniture,  and  other  personal  property  of 
like  character,  is  not  covered  bv  this  clause  of  the  statute. 

To  convert  has  the  primary  signification  of  making  a  change  of 
the  form  or  substance  of  a  thing ;  but  its  meaning  here  is  evidently 
to  change  the  character  of  one's  effects  into  money  and  personal 
securities,  for  the  purpose  of  more  readily  appropriating  the  result 
or  the  proceeds  thereof  to  one's  own  use,  and  with  the  intent  to  do 
so,,  and  in  this  manner  divert  one's  resources  from  the  payment  of 
his  debts  or  the  claims  and  demands  of  his  creditors."  '® 

§  343.  The  assignment,  disposal  or  removal  of  property,  or 
thzt  it  is  about  to  be  done,  as  a  ground  of  attachme*»t. — An  intent 
to  defraud  creditors  is  an  essential  element  of  this  ground  of  attach- 
ment. This  clause  of  the  statute  contemplates  three  grounds,  the 
existence  of  any  one  of  which  will  support  the  attachment 

It  is  not  enough  to  show  that  the  defendant  has  conveyed  his 
property ;  *'  the  act  must  be  of  such  a  character  as  to  fairly  justify 
no  other  conclusion  than  that  of  a  dishonest  purpose ;  *^  and  fraud 
is  not  to  be  presumed,  if  under  the  evidence,  the  transaction  may 
be  justly  reconciled  with  honesty    of    purpose."     The  fact  that  a 

•Myers  v.  Farrell,  47  Miss.  281.  "Dempsey  v.   Bowen,   25    111.  App. 

»Hogg*8     Eq.     Princp.     60,     from  192;  Pierce  v.  Johnson,  93  Mich.  125, 

which  this  section  has  been  taken.  63  N.  W.  Rep.  16,  18  L.  R.  A.  486: 

■»  First    Nat.    Bank    v.    Steele,    81  Ripon  Knitting  Works  v.  Johnson,  93 

Mich.  93.  Mich.   129,  53  N.  W.  Rep.   17. 

"GoldBchmidt  v.  Herschorn,  13  N. 
Y.  S.  R.  560. 
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debtor  is  solvent,  who  disposes  of  a  part  of  his  property,  will  not 
defeat  the  attachment,  if  the  act  was  done  with  an  intent  to  de- 
fraud.** Nor,  on  the  other  hand,  will  the  fact  that  a  debtor  is  in- 
solvent sustain  an  attachment  on  the  ground  covered  by  this  sec- 
tion,^® though  it  is  a  circumstance  that  may  be  considered  in  arriv- 
ing at  a  conclusion  on  the  question  of  fraudulent  intent. 

If  a  transfer  of  property  be  made  without  consideration,  such 
fact  may  be  sufficient  to  sustain  an  attachment  upon  the  ground 
under  consideration ;  '^  and  the  same  principle  obtains  if  a  party  is 
about  to  dispose  of  it.*^ 

It  is  not  an  act  of  fraud  to  dispose  of  one's  property  for  the  sup- 
port of  his  family,**  or  to  pay  his  just  debts/'  or  in  the  regular 
course  of  business.*" 


"Rock  Island  Nat.  Bank  v.  West- 
ern Lumber  Co.  (Mo.),  34  S.  W.  Rep. 
869. 

»  Palmer  v.  Hawes,  80  Wis.  474,  60 
N.  W.  Rep.  341. 

■•Corryne  v.  Jones,  51  III.  App.  17; 
Taylor  v.  Kuhuke,  26  Kan.  132. 

"  Curtis  V.  Hoadley,  20  Kan.  566. 

"Roach  V.  Brannon,  57  Miss.  490; 
Estes  V.  Fry,  20  Mo.  App.  80. 

~Ho8ea  V.  McClure,  42  Kan.  403; 
Wyman  v.  Wilmarth,  1  S.'D.  172,  46 
N.  W.  Rep.  190;  Peak  v.  Weller,  10 
Ky.  Law  Rep.  153;  Iosco  Sav.  Bank 
V.  Barnes,  100  Mich  1,  58  N.  W.  Rep. 
606. 

^  Singer  v.  Lidivinosky,  36  111.  App. 
343;  Hernsheim  v.  Levy,  32  La.  Ann. 
340;  Smith  v.  Easton,  54  Md.  138,  39 
Am.  Rep.  365;  Meyers  v.  Whitehart, 
24  S.  C.  106;  Wando  Phosphate  Co. 
V.  Rosenberg,  31  S.  C.  301,  9  S.  E. 
Rep.  969. 

Illustrationa  of  the  suffidetwy  of 
the  evidence  to  support  an  attach- 
ment on  the  ground  of  assignment 
or  disposal  of  onei's  property  with 
fraudulent  intent,  "Statements  by  a 
debtor  engaged  in  general  mercan- 
tile business,  disclosing  a  determina- 
tion to  defeat  the  claim  of  a  creditor, 
and  arrangements  made  in  pursu- 
ance of  such  intention,  combined  with 
the  further  facts  that  the  stock  of 
goods    has,    during    several    months, 


been  as  rapidly  as  possible  converted 
into  cash  by  sales,  and  depleted  in 
the  aggregate  several  thousand  dol- 
lars, and  no  satisfactory  account 
given  of  the  disposition  of  moneys 
derived  from  the  sales,  may  be  suf- 
ficient to  sustain  an  attachment  on 
the  stock  of  goods  on  the  grounds 
of  a  fraudulent  disposal  or  conceal- 
ment of  property."  Reed  Bros.  Co, 
v.  First  Nat.  Bank.  46  Xeb.  168,  64 
X.  W.  Rep.  701. 

Where  a  party  who  is  engaged  in 
the  mercantile  business  owns  several 
lots  of  land,  and  executes  his  nego- 
tiable note,  payable  in  thirty  days, 
for-^360,  to  a  party  to  whom  he  is 
indebted  before  said  note  falls  due, 
sells  all  of  his  steck  in  trade  to  a 
third  party,  and  executes  two  deeds  of 
trust  for  a  considerable  amount  upon 
his  real  estate,  when  he  was  in  fact 
insolvent;  makes  conflicting  state- 
mente  as  to  the  terms  of  said  sale, 
saying  to  one  that  he  owed  his  ven- 
dee $400,  to  be  credited  on  the  pur- 
chase money  and  the  residue  paid  to 
him  in  $60  monthly  installments;  to 
another  that  his  vendee  had  paid  him 
part  cash,  and  the  residue  was  to  be 
paid  in  installments;  while  to  an- 
other he  said  the  purchase  money 
was  to  be  paid  to  him  in  $50  monthly 
installments,  not  claiming  that  his 
vendees    owed    him    anything;     and 
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This  clause  of  the  statute  now  under  consideration  makes  the 
removal  of  a  debtor's  property  with  intent  to  defraud  his  creditors 
a  sufficient  ground  of  attachment.  It  is  not  necessary  that  the 
property  be  removed  or  that  it  is  about  to  be  removed  out  of  the 
state  or  county  under  the  third  clause  of  section  forty  of  chapter 
fifty  of  the  Code  to  authorize  an  attachment.  If  he  has  only  re- 
moved it  or  is  about  to  do  so  with  fraudulent  intent,  this  will  sup- 
port the  attachment. 


when  asked  to  give  his  order  on  the 
vendee  in  payment  of  said  note,  de- 
clined, saying  he  would  pay  it  in 
his  own  way  and  time — these  facts 
strongly  indicate  that  said  merchant 
had  disposed  of  his  property  with  in- 
tent to  defraud  his  creditors."  Lewis 
V.  Bragg,  47  W.  Va.  707,  36  S.  E. 
Rep.  943. 

An  affidavit  for  attachment  al- 
leged that  defendant,  when  requested 
to  pay  a  claim  that  he  did  not  ques- 
tion, refused,  unless  he  could  get  his 
creditors  together  and  compromise, 
stating  that  he  had  got  his  property 
fixed  all  right;  that  he  mortgaged 
it  upon  a  claim  that  he  had  a  year 
to  pay  in,  and  need  not  pay  unless 
he  pleased;  that  self-preservation 
was  the  first  law  of  nature,  and  what 
he  had  done  was  to  protect  himself, 
and  to  keep  his  ^creditors  from  him, 
etc.  Held,  that  it  sufficiently  showed 
a  disposition  of  property  with  intent 
to  delay,  if  not  defraud,  his  creditors, 
to  sustain  the  attachment.  Blake  v. 
Sherman,  12  Minn.  420. 

To  sustain  an  attachment  on  the 
ground  that  defendant  had  disposed 
of  his  property  with  intent  to  cheat 
and  defraud  his  creditors,  it  was 
shown  that  the  defendant  was  in- 
solvent; that  he  had  executed  to  an- 
other four  promissory  notes,  and  to 
secure  the  same  had  given  to  the 
payee  thereof  four  chattel  mort- 
gages; and  that  he  had  included  in 
the  notes  and  chattel  mortgages  an 
amount  of  indebtedness  in  excess  of 
the  bona  fide  amount  due  to  the 
payee  of  the  notes,  with  the  intent 
to    transfer    all    of    his    non-exempt 


personal  property  to  the  mortgagee  in 
satisfaction  of  an  indebtedness  very 
much  less  than  the  face  of  the  notes, 
and  for  the  purpose  of  defrauding 
his  other  creditors  and  hindering 
them  in  the  collection  of  their  debts. 
Held,  that  the  court  properly  over- 
ruled the  motion  to  dissolve  the  at- 
tachment. Marbourg  v.  Lewis  Cook 
Mfg.  Ck>.,  32  Kan.  629,  5  Pac.  181. 

Illustrations  of  the  insufficiency  of 
the.  evidence.  Plaintiff  obtained  an 
attachment  on  the  ground  that  de- 
fendants had  disposed  of  a  part  of 
their  property  with  the  intent  of  de- 
frauding creditors.  The  only  evi- 
dence offered  of  such  fraudulent  in- 
tent was  that  defendants  had  bought 
a  quantity  of  worthless  mining  stock 
and  borrowed  money  secured  by  mort- 
gage on  their  real  estate  to  pay  for 
it,  plaintiff  alleging  that  the  mine 
was  a  myth,  and  the  purchase  of  the 
stock  a  device  to  screen  their  fraud- 
ulent mortgage.  Heldy  that  the  mere 
purchase  of  worthless  and  unknown 
stock  by  defendants  was  insufficient, 
without  other  proof,  to  sustain 
plaintiff's  charge  of  fraud.  Thurber 
V.  Sexauer,  15  Neb.  641,  19  N.  W. 
Rep.  493. 

That  the  value  of  goods  mortgaged 
may  be  greater  than  the  amount  of 
the  debt  secured  thereby  is  not,  in 
law,  a  fraud  on  the  other  creditors 
of  the  mortgagor,  such  as  will  sus- 
tain an  attachment  of  his  property 
in  actions  by  them,  where  it  does  not 
appear  that  the  goods  would  sell  for 
more  than  the  amount  of  the  debt 
secured.  Grimes  v.  Farrington,  19 
Neb.  44,  26  N.  W.  Rep.  618. 
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§  344.  'The  concealment  of  property  or  rights,  in  action  as  a 
ground  of  attachment. — ^To  justify  an  attachment  under  this 
clause  of  the  statute  the  concealment  must  be  fraudulent  Under 
section  one  of  chapter  106  of  the  Code,  the  bare  concealment  of  the 
debtor's  property  will  authorize  the  attachment.** 

Two  essential  elements  constitute  this  ground  of  attachment ;  the 
one. the  fact  of  concealment,  and  the  other  the  fraudulent  intent 
accompanying  the  concealment. 

"It  has  been  held  that  a  denying  by  the  debtor  that  he  had  any 
money  on  hand,  when  in  fact  he  had  some  which  he  afterwards 
paid  to  other  creditors,  is  not  a  secretion,  but  withdrawing  money 
from  business  in  anticipation  of  attachment  proceedings,  in  order 
to  defend  the  same,  is  a  concealment  within  the  statute.  When 
the  plaintiff  is  entitled  to  part  of  the  proceeds  of  the  sale,  and  the 
defendant,  having  received  it  all,  denies  the  same  and  refuses  to  pay 


The  mere  deposit  by  a  debtor  with 
a  third  person  for  safe-keeping  of 
promissory  notes  or  other  securities 
for  the  payment  of  money  to  him, 
or  of  any  other  personal  property, 
is  not  a  fraudulent  disposition  there- 
of, as  against  creditors,  which  will 
authorize  an  ^attachment  on  that 
ground.  Couldren  v.  Cough ey,  29 
Wis.  317. 

An  affidavit  made  under  Code  of 
1868,  ch.  106,  §  1,  after  reciting  the 
amount  and  justice  of  the  debt,  and 
that  the  debtor  had  left  the  state 
with  intent  to  defraud  his  creditors, 
and  had  assigned  and  disposed  of  a 
part  of  his  property  with  that  intent, 
as  affiant  believes,  pr  ce'*d8  as  folio .vs: 
"Affiant  states  tlie  following  facts 
relied  on  by  him  to  show  the  exist- 
ence of  the  grounds  upon  which 
his  application  for  an  attachment  is 
based;  affiant  is  informed  and  be- 
lieves that  .said  Joseph  S.  Dowery  is 
now  in  the  Scate  of  Kansas,  employed 
in  some  business  conhected  with  a 
railroad,  and  that  just  before  leav- 
ing the  State  of  West  Virginia  he 
assigned  and  disposed  of  the  obliga- 
tion given  him  for  the  purchase  mon- 
ey of  the  Steamboat  'Energj'*  at  a 
large  discount,  and  carried  the  pro- 


ceeds away  without  leaving  adequate 
means  to  satisfy  the  said  claim  of 
the  affiant,  or  any  means  known  to 
affiant  to  satisfy  a  large  amount  of 
indebtedness  due  to  other  parties, 
and  mortgaged  nearly  all  of  his  real 
estate  before  leaving  the  state." 
Held,  that  the  foregoing  affidavit  is 
too  vague  and  indefinite  in  its  state- 
ments, and  does  not  furnish  reason- 
able evidence  of  a  fraudulent  intent 
on  the  part  of  the  debtor,  and  is 
therefore  insufficient.  Capehart  v. 
Dowery,   10  W.  Va.   130. 

The  mere  statement  in  an  affidavit 
that  one  of  the  defendants  "has  de< 
clared  his  intention  to  leave  this 
state,"  is  not  sufficient  to  sustain  an 
attachment.  Delaplain  v.  Armstrong, 
21  W.  Va.  211. 

If  the  affidavit  is  insufficient  as  ti 
one  of  two  joint  debtors,  it  will  n')t 
authorize  an  attachment  against 
both.  So  an  affidavit  that  "one  of 
the  defendants  (naming  him)  has 
since  given  a  deed  of  trust  on  his 
real  estate  with  intent  to  delay  and 
defraud  their  creditors,"  is  not  suffi- 
cient. Delaplain  v.  Armstrong,  21 
W.  Va.  211. 

"  Hogg's  Eq.  Princp.  62. 
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the  plaintiff  his  share,  is  a  concealment  or  serection  which  will 
support  an  attachment. 

A  solvent  merchant  may  use  the  proceeds  of  the  sale  of  his  goods 
for  his  private  purposes,  even  thoiifeh  he  places  tnem  beyond  the 
reach  of  his  creditors,  without  being  guilty  of  fraudulent  secretion 
or  concealment  of  his  property;  but  the  fact  that  a  stock  of  goods 
has  been  converted  into  money,  and  the  stock  greatly  reduced,  has 
been  held  to  be  a  fraudulent  concealment."" 

§  345.  The  fraudulent  contraction  or  incurrence  of  the  debt  as 
ground  of  attachment. — What  constitutes  fraud  will  depend 
largely  upon  the  circumstances  of  each  case,  so  that  no  definition 
of  fraud  within  the  meaning  and  contemplation  of  law  can  be 
given  here. 

A  prime  element  of  this  ground  of  attachment  is  that  the  cause 
of  action  must  arise  out  of  contract,*'  and  the  fraud  must  have 
entered  into  its  inception.**  Hence,  an  action  for  malicious  prose- 
cution is  not  for  a  debt  fraudulently  contracted.**  So,  false  repre- 
sentations made  after  the  debt  has  been  contracted  do  not  afford 
ground  of  attachment  under  this  clause  of  the  statute.*'  So,  when 
a  debtor,  by  false  representations,  induces  the  creditor  to  accept  a 
note  for  the  debt,  such  act  is  not  fraudulently  contracting  a  debt  or 
incurring  the  obligation,  within  the  meaning  of  the  attachment 
laws.*^ 

In  order  that  an  attachment  may  be  sustained  on  the  ground  that 
the  debt  was  fraudulently  contracted,  the  party  injured  must  have 
relied  on  the  acts  constituting  the  fraud.**  Thus,  evidence  tending 
to  show  that  the  plaintiff  sold  goods  to  the  defendant,  and  took  the 
note  in  suit  therefor,  relying  upon  defendant's  false  statement  as  to 
his  solvency,  his  profits,  and  his  indebtedness,  is  competent  to  show 
such  a  fraudulent  contract  as  would  warrant  his  attachment.** 

So,  where  one  purchases  property  on  credit  and  at  the  time  of 

*^^3  Am.  &  Eng.  Enc.  Law  (2nd  ed.)  ** Mayer  v.  Zingro,  18  Neb.  468,  25 

202.  N.  W.  Rep.  727. 

•■Mrchants'  Bank  v.  Ohio  Life  Ins.  ^•Gray  v.  Steedman,  63  Tex.  95. 

A  Trust  Co.,  1  Disn.  (Ohio)   469.  « Warner    v.    Kade,    16    Mo.    App. 

♦♦Derinney   v.   Smith,   5   Ohio   Dec.  600;  Rosenthal  v.  Wehe,  58  Wis.  621, 

363.  17  N.  W.  Rep.  318:  Wachter  v.  Fame- 

'•Olidden  A  Joy  Varnish  Co.  v.  Joy,  chon,  62  Wis.  117,  22  N.  W.  Rep.  160; 

8  Ohio  Cir.  Ct.  R.  157.  Littlejohn  v.  Jacobs,  66  Wis.  600,  29 

**Marqueze  v.  Southeimer,  59  Miss.  N.  W.  Rep.  645. 
430. 
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the  purchase  does  not  intend  to  pay  for  it,  the  debt  is  fraudulently 
contracted  within  the  meaning  of  the  attachment  law.*®  And  the 
intention  of  a  purchaser  of  property  not  to  pay  for  it  may  be  in- 
ferred by  a  jury,  from  his  circumstances,  action,  and  conduct,  not 
only  in  respect  to  the  sale  in  question,  but  in  other  cotemporaneous 
transactions.*^ 

So,  ground  of  attachment,  that  the  "defendant  fraudulently  in- 
curred the  obligation  for  which  suit  is  brought,*'  is  sustained  by 
showing  a  breach  of  warranty,  and  that  the  warranty  was  fraudu- 
lently made.** 

But  mere  insolvency  or  inability  to  pay  for  property  purchased 
will  not  render  the  sale  fraudulent  on  the  purchaser's  part,  if  he 
expects  and  intends  to  pay,  and  has  reasonable  ground  for  expect- 
ing to  be  able  to  pay.  If,  in  addition  to  insolvency,  he  makes  false 
statements  of  his  pecuniary  circumstances  or  business,  or  his  ability 
to  pay,  calculated  to  induce  the  seller  to  believe  he  will  be  paid,  the 
purchase  is  fraudulent,  and  ground  for  attachment.*' 

§  346.  That  a  resident  of  the  state  is  about  to  depart  there- 
from and  reside  out  of  it  as  a  ground  of  attachment. — ^Under  this 
clause  of  the  statute,  if  a  person  who  is  a  resident  of  the  state  is 
about  to  depart  therefrom  and  reside  out  of  it,  without  having 
paid  the  plaintiff's  demand,  an  attachment  may  be  sued  out  by  his 
creditor  in  an  action  brought  against  him.  Under  this  statute  the 
party  who  is  about  to  depart  must  intend  to  make  the  state  to  which 
he  is  going  his  place  of  residence.  A  departure  for  the  purpose  of 
mere  temporary  absence  from  the  state  is  not  sufficient  to  support 
the  attachment.  It  must  be  shown  that  he  is  about  to  leave  the  state 
permanently.**  • 

§  347.  That  defendant  has  absconded  as  a  ground  of  attach- 
ment.— Under  this  provision  of  the  statute  the  defendant  must 


"Strauss  v.  Abrahams,  32  Fed.  Rep 
310';  Blackwell  v.  Fry,  49  Mo.  App. 
638:  Miller  v.  White,  46  W.  Va.  67, 
33  S.  E.  Rep.  332. 

*'  Miller  v.  White,  supra. 

«  Hambrick  v.  Wilkins,  66  Miss.  18, 
7  Am.  St.  Rep.  631,  3  South.  Rep.  67. 

"Miller  v.  White,  supra.  Attach- 
ment on  the  pround  of  fraud  in  con- 
tracting the  debt  sued  up)on  cannot  be 


sustained  by  evidence  that  the  defend- 
ant made  representations  for  the  pur- 
pose of  excusing  his  non-payment  of 
a  pre-existing  debt,  especially  if  it  is 
not  shown  that  the  claim  sued  upon 
was  contracted  in  consequence  of  sucli 
statements.  Roberts  v.  Burns,  48  W. 
Va.  92,  36  S.  E.  Rep.  922,  86  Am.  St. 
Rep.  17. 

••  f^chorten   v.    Davis,   21    La.    Ann. 
173. 
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have  absconded/*  with  intent  to  hinder  or  defraud  a  creditor,  or 
avoid  service  of  process. 

A  person  absconds  in  contemplation  of  law  when  he  hides,  con- 
ceals or  absents  himself  with  the  intent  to  avoid  legal  process/' 
It  is  not  necessary  that  he  depart  from  the  state/^  So  that  a 
person  who  shuts  himself  up  from  his  creditors  is  treated  as  an 
absconding  debtor."' 

§  348.  That  defendant  has  left  his  residence  or  conceals  him- 
self as  a  ground  of  attachment. — If  a  party  leave  his  residence  or 
conceal  himself  with  intent  to  hinder  or  defraud  a  creditor,  or 
avoid  service  of  process,  an  attachment  may  be  sued  out. 

Under  this  clause  of  the  attachment  law,  as  in  the  case  of  one 
who  has  absconded,  it  is  not  necessary  that  the  debtor  in  leaving 
his  residence,  should  depart  from  the  state,  to  authorize  an  attach- 
ment." 

It  is  held  to  be  a  sufficient  ground  for  an  attachment  that  the 
debtor  absented  himself  from  his  usual  place  of  business  shortly 
after  being  requested  to  pay  a  debt,  and  refused  to  divulge  his 
address  or  residence  to  the  creditor,  upon  request.'®  So,  it  has  been 
held  that  a  defendant  so  concealed  himself  as  to  justify  an  attach- 
ment, where  on  the  eve  of  failure  he  went  to  a  private  room  in  a 
tavern,  and  remained  there  from  3  p.  m.  until  midnight,  without 
letting  his  employes  in  his  place  of  business  or  any  member  of  his 
family  know  where  he  had  gone.'^ 

§  349.  That  the  defendant  or  any  of  the  defendants  is  a  non- 
resident or  foreign  corporation  as  ground  for  attachment. — A 
party  is  regarded  .as  a  non-resident  when  he  has  his  domicile  in 
another  state  and  residing  there/^  or  when  his  residence  is  not  such 
as  to  subject  him  generally  to  the  jurisdiction  of  the  court,  and  thus 
place  him  upon  an  equality  with  the  other  residents  of  the  state/^* 
And  one  is  a  non-resident  within  the  meaning  of  the  attachment 

■Lewis  V.  Butler,  2  Ky.  246;  Tem-  ^Waston  v.  Malavazi,  7  Daly  (N. 

pie  V.  Cochran,  13  Mo.  116.  Y.),  147. 

"Gamly  v.  Jolly,  34  Neb.  536,  52  •^Cammann    v,    Tompkins.   2    Edm. 

N    W.  Rep.  376.   ^  Sel.  CaH.   (N.  Y.)   227. 

"Gandy  v.  Jolly,  supra;  3  Am.  &  "See  note  to  Berry  v.  Wilcox,  48 

Eng.  Enc.  law   (2nd  ed.)    196.  Am.  St.  Rep.  at  pp.  712-717. 

"'ves   V.    Curtis,   2    Root    (Conn.)  «Carden  v.  Carden,  107  N.  C.  214, 

133.     See  Starks  v.  Scott.  78  Va.  180.  12  S.  E.  Rep.   197,  22  Am.  St.  Rep. 

■^  Stouffer  V.  Niple.  40  Md.  477.  876. 
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law,  though  still  within  the  state,  when,  with  a  fixed  intent  to  leave 
it  and  his  residence  therein,  he  begins  to  remove  to  another  state 
with  intent  to  reside  there.*^ 

Under  the  attachment  law,  it  is  the^actual  residence  of  the  de- 
fendant, rather  than  his  domicile,  that  determines  the  plaintiff's 
right  to  sue  out  an  attachment.  Thus  a  person  may  have  his 
domicile***  in  this  state  and  at  the  same  time  be  residing  out  of  the 
state  engaged  in  business,  so  as  to  authorize  the  issuance  of  an 
attachment  against  his  property  in  this  state.** 

A  person  is  not  a  non-resident  when  his  residence  is  such  "as  to 
make  it  practicable  to  serve  him  with  the  brdinary  process  of  court 
and  to  reach  his  property  with  the  usual  common-law  methods,  and 
cannot  be  proceeded  against  by  the  remedy  of  foreign  attachment. 
A  mere  temporary  residence  in  the  state  where  the  attachment 
issues  will  not  constitute  a  debtor  a  resident,  especially  where  his 
family  resides  in  another  state,  or  when  he  has  declared  his  inten- 
tion to  reside  elsewhere,  or  voting  in  another  state  is  shown,  or 
that  he  has  not  such  a  place  of  abode  as  that  he  could  be  served 
with  a  summons  in  a  suit."*^ 

Every  corporation  created  under  the  laws  of  another  state  is 
treated  as  a  foreign  corporation,  though  doing  business  in  this  state 
with  an  agent  appointed  in  pursuance  of  law  to  accept  service  of 
process  on  its  behalf,  so  that  a  personal  judgment  may  be  ren- 
dered against  it.** 

§  350.  Form  of  bond  to  be  given  before  order  of  attachment 
can  be  issued. — As  we  have  seen,*®  no  order  of  attachment  can 
be  issued  until  a  proper  bond  has  been  given,  the  form  of  which 
may  be  as  follows : 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That  wc.  A.  B. 
and  J,  L.,  are  held  and  firmly  bound  unto  the  State  of  West  Virginia 
in  the  sum  of dollars,  {tvhich  must  be  double  the  amount  of 

••State  V.  Allen,  48  W.  Va.  154,  35  Md  612,  96  Am.  Dec  617,  and  note  at 

S.  E.  Rep.  990,  86  Am.  St.  Rep.  29.  p.  623. 

"For  the  distinction  between  dom-  "Hogg's  Eq.  Princp.  55. 

icile  and  residence,  see  Frost  v.  Bris-  "Savage  v.  People's  B.  &  L.  Ass'n, 

bin,  32  Am.  Dec.  427;   note  to  Hag-  45  W.  Va.  275,  31   S.  E.  Rep.  991; 

gart  V.   Morgan,   65   Am.   Dec.,   note  Floyd  v.  Nat*l   Loan  k  Inv.   Co.,  49 

at  p.  355.  W.  Va.   327,   38   S.   E.   Rep.  806,  87 

"  Haggart  v.  Morgan,  6  N.  Y.  422,  Am.  St.  Rep.  805. 

66  Am.  Dec.  360;  Dorsey  v.  Kyle,  30  «»  Awfc,  §  ISc  (o). 
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the  claim  sworn  to)  the  payment  whereof  well  and  truly  to  make 
we  bind  ourselves  jointly  and  severally  firmly  by  these  presents. 

Witness  our  hands  and  seals,  this  the  '-  day  of  , 

190-. 

The  condition  of  the  above  obligation  is  such  that  whereas  the 
above  bound  A.  B.  is  about  to  apply  to  G.  H.,  a  justice  of  the* 

peace  of district,  ■ county,  West  Virginia,  to  issue  an 

order  of  attachment  against  the  personal  property  and  the  claims  of 
C.  D.,  in  a  civil  action  now  pending  before  the  said  justice,  in  which 
the  said  A.  B.  is  plaintiff  and  the  said  C.  D.  is  defendant. 

Now,  therefore,  if  the  said  A.  B.  shall  pay  to  the  said  C.  D.  all 

damages  which  he  may  sustain  by  reason  of  the  said  attachment, 

should  it  hereafter  appear  that  it  was  issued  upon  false  suggestions 

or  without  sufficient  cause,  then  this  obligation  to  be  void ;  else  to 

remain  in  full  force  and  virtue.  .     -,    ,_    ,^ 

A.  B.  (Seal) 

J.  L.    (Seal) 

Acknowledged  before  me  and  approved  as  sufficient,  this  the 

day  of  ,  190—.  ^    jj^  j^^^.^^  ^j  ^^^  Peace.*^ 

§  351.    Form  of  order  of  attachment. 

A.  B.,  Plaintiff,        ^       Civil  action  before  G.  H.,  a  justice 

vs.  >      of district, county, 

C.  D.,  Defendant     )       West  Virginia. 

To  any  Constable  of  the  County  of : 


You  are  hereby  commanded  in  the  name  of  the  State  of  West  . 
Virginia  to  attach  the  personal  property  and  the  claims  of  C.  D., 
the  defendant  named  in  the  above  styled  action,  found  in  the  said 
county,  and  not  exempt  by  law  from  execution  or  other  process,  or 
so  much  of  the  said  property  and  claims  as  will  satisfy  the  demand 

of  the  plaintiff,  the  said  A.  B.,  amounting  to  the  sum  of  

dollars  and cents,  (and  if  the  claim  is  an  interest  bearing  one, 

say  with  interest  thereon  from  the  —  day  of ,  190 — ,)  and 

the  costs  of  this  suit,  and  to  make  due  return  of  this  order  to  me  at 

my  office  in  the  said  district  of  ,  in  the  said  county,  when 

executed;  but  if  not  previously  executed,  within  sixty  days  from 

'•Til is  form  is  predicated  upon  the         **See  Thompson's  Magistrate's  Man- 
requirements   of   chapter   50,    section      ual,  page  2. 
104,  of  the   Code  of  West  Virginia, 
Code  1906,  sec.  2145. 
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this  date,  with  all  your  proceedings  in  writing,  and  an  inventory 
and  appraisement  of  the  property  attached. 

Given  under  my  hand  in  my  said  county,  this  the  day  of 

,  190—. 


7S 


G.  H.,  Justice  of  the  Peace. 


§  352.     Form  of  affidavit  for  attachment  against  tenant  re- 
moving his  effects  from  leased  premises. 

State  of  West  Virginia,  County  of  Mason,  to-wit: 
This  day  A.  B.   (or  L.  N.,  agent  for  A.  B.),  personally  came 

before  J.  F.,  a  justice  of  the  peace  in  and  for  the  district  of , 

County  and  State  aforesaid,  and  made  complaint  upon  oath  to  the 
best  of  his  belief,  that  C.  D.  is  a  tenant  of  said  A.  B.,  and  liable  to 
him  the  said  A.  B.  for  rent  reserved  by  contract  for  certain  premises 

located  in  the  District  of ,  in  the  County  and  State  aforesaid, 

which  rent  is  reserved  in  money,  to  the  amount  of  $ ,  (not 

exceeding  $300.00;  or,  if  the  thing  reserved  is  not  money,  state 
what  it  is  that  is  reserved  as  rent,  and  also  its  estimated  value, 
stating  the  value  to  be  as  the  aMant  verily  believes),  payable  within 
one  year  at  the  times  following:  (Here  state  the  times  at  which  the 
various  installments  become  due  zvithin  the  year)  ;» of  which  rent 
the  said  A.  B.  has  received  no  part;  and  that  the  said  affiant  verily 
believes  that  the  said  C.  D.  intends  to  remove,  (or,  "is  removing," 
or,  "within  the  thirty  days  last  past  has  removed")  his  effects  from 
the  said  leased  premises,  before  the  time  of  the  payment  of  the 
rent  aforesaid;  and  that  unless  an  attachment  issues  there  will  not 
be  left  on  said  premises  property  liable  to  distress  sufficient  to  satisfy 
the  said  rent  so  to  become  payable. 

A.  B. 
Subscribed  and  sworn  to  before  me,  in  my  said  County,  this  the 

day  of ,  190—. 

J.  F.,  J.  P.^» 


72  The  above  form  is  based  upon  the 
Tequirements  of  seetion  17  of  chap- 
ter 60  of  the  Code,  bo  far  as  the  di- 
rection thereof  is  concerned,  and  as 
to  what  it  shall  contain,  upon  section 
196  of  said  chapter.  See  also  form 
of  order  of  attachment  in  Thomp- 
son's Magistrate's  Manual,  pages  3 
and  4. 

78  Ante,  i  18o  (c) .  Code^  ch.  50,  sec 


195, 1006,  flee.  2146,  and  idem,  ch.  10((, 

sec.  3,  1906,  sec.  3538. 

An  examination  of  section  3  of 
chapter  106  of  the  Code  discloses  that 
when  the  affidavit  is  made  for  the 
circuit  court,  the  rent  claimed  must 
exceed  fifty  dollars;  hut  if  the  at- 
tachment is  taken  out  under  section 
105  of  chapter  50  of  the  Code,  the 
rent  claimed  may  he  for  any  amount* 
not  exceeding,  however,  $300.00. 
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§353.  Docket  entry  filing  affidavit  for  attachment  agaiwt 
tenant  removing  his  ^ects  from  leased  premises. 

A.  B.,  PlaintiflF,      ^ 

vs.  >  On  attachment  for  rent. 

C  D.,  Defendant.  ) 

On  this  the day  of ,  19 — ,  A.  B.  filed  before  me 

his  own  affidavit,  claiming  the  sum  of  $ as  rent  due  him 

from  the  said  C.  D.,  as  in  said  affidavit  set  forth.  Whereupon 
an  order  of  attachment  was  issued  by  me  and  placed  in  the  hands 
of  J.  K.,  a  constable  of  this  county.'* 

§353a.  What  the  order  of  attachment  shall  contain.— 'The 
order  shall  command  the  officer  who  is  to  execute  it,  to  attach 
the  personal  property  and  claims  of  the  defendant  against  whom 
it  is  issued,  found  within  the  county  where  the  order  is  to  be 
executed,  and  not  exempt  by  law  from  execution  or  other  process, 
or  so  much  of  the  said  property  and  claims  as  will  satisfy  the 
plaintiff's  demand,  with  interest  and  costs;  which  demand  shall 
be  stated  in  the  order  in  substance  as  it  is  in  the  affidavit  so  far 
as  may  be  .necessary  to  enable  the  officer  to  ascertain  the 
amount  thereof."  '*" 

§  354.  Form  of  order  for  attachment  for  rent  due  by  tenant 
removing  his  effects  from  leased  premises. 

District  of ,  County  of ^  to-wjt: 

A.  B.,  Plaintiff,      \ 

vs.  >  Order  of  attachment. 

C.  D.,  Defendant.  ) 

The  above  named  plaintiff  having  filed  with  me  the  affidavit 
required  by  law,  any  constable  of  the  said  county  to  whom  this 
order  may  come  is  hereby  required,  in  the  name  of  the  state  of 
West  Virginia,  to  attach  and  take  into  his  possession  the  personal 

estate  of  the  said  C.  D.  sufficient  to  pay  the  sum  of  $ {the 

sum  afHant  stated  will  be  due),  and  the  costs  of  this  attachment, 
and  to  make  return  of  his  proceedings  under  this  order  before 

the  undersigned  justice  on  or  before  the  day  of  ^ 

19—,  at  o'clock  A.  M. 

Given  under  my  hand  this  the day  of ,  19 — . 

J.  F.,  Justice." 

f^  The  above  docket  entry  is  based  ^*«  Code,    1913,   cb.    50,    sec.    196, 

on    the    statutes    appearing    in    the  serial  sec.  2750. 

Code,  ch.  50,  sec.  195;  1906,  sec.  2146,  ^^It  is  held  that  under  the  section 

and  ch.  106,  sec.  3;  1906,  sec.  3538.  upon  which  the  above  order  of  at* 
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§355.  Form  of  indorsement  by  the  officer  on  the  order  of 
attachment. — Received  the  within  order  of  attachment  on  this 

day  of ^  19 — ,  at o'clock  a.  m.  {or  p.  m.  as 

the  case  may  be). 

J.  C,  Constable.- 

§  356.  Form  of  levy  of  attachment. — Levied  the  within  order 
of  attachment,  the  plaintiff  in  writing  so  requiring  me  to  do,  by 

taking  into  my  custody  and  care  on  the day  of ,  19 — , 

at o'clock,  —  M.,  the  following  personal  property  belonging 

to  the  defendant  named  in  the  within  order  of  attachment:  {Here 
describe  the  property  levied  on,y^ 

§  357.  Taking  possession  of  property  attached  and  how  such 
possession  surrendered  to  defendant. — ^'The  officer,  if  the  plain- 
tiff in  wjiting,  require  him  so  to  do,  shall  take  into  his  custody 
and  care,  any  property  found  subject  to  the  attachment,  or  a 
sufficiency  thereof,  and  hold  the  same  subject  to  the  order  of  the 
justice,  unless  a  bond  with  good  security,  to  be  approved  by  the 
justice,  in  a  penalty  double  the  value  of  the  property,*  be  delivered 
to  him,  conditioned  to  the  effect  that  the  said  property,  or  its  vailue 
in  money,  will  be  forthcoming  to  answer  any  judgment  in  the 
action  against  the  defendant.  If  such  bond  be  offered,  the  officer 
shall  cause  an  appraisement  of  the  said  property  to  be  made  and 
signed  by  two  disinterested  householders  of  the  neighborhood, 
sworn  for  the  purpose,  unless  the  value  be  agreed  upon  between 
the  plaintiff  and  the  person  theretofore  in  possession  or  control  of 
the  said  property.  Such  bond,  with  the  agreement  or  appraise- 
ment, shall  be  returned  to  the  justice  with  the  order  of  attachment. 
And  in  all  other  cases  where  a  bond  is  required  by  this  chapter 
to  be  taken  in  double  the  value  of  the  property  in  question,  the 
value  thereof  shall  be  ascertained  as  provided  in  this  section."  " 


tachment  is  predicated,  a  removal  in 
the  regular  course  of  business  is  suf- 
ficient to  authorize  the  issuance  of 
the  attachment.  Ofterdinger  v.  Ford, 
92  Va.  636,  24  S.  E.  B«p.  246 ;  Clinch 
V.  Harrison,  91  Va.  122,  21  S.  E.  Rep. 
660.  See  also  1  Va.  Law  Reg.  37,  45, 
and  7  Va.  Law  R«g.  77. 


7«The  above  form  is  for  a  levy 
•based  on  section  199  of  chapter  50  of 
the  Code;  1906,  sec.  2150.  The 
method  o.f  executing  an  attachment 
where  there  is  a  garnishee  is  pointed 
out  in  sec.  197  of  the  same  chapter 
of  the  Code;    1906,  sec.  2148. 

77  Code,  ch.  50,  sec.  199;  1906,  sec 
2150. 
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§  358.  Form  requirine  officer  to  take  property  into  his  care 
and  custody. 

A.  B.,  Plaintiff,       \ 

vs.  >  Upon  an  order  of  attachment 

C  D.,  Defendant.  ) 

Pending  before  J.  F.,  a  justice  within  and  for  the  county  of 
,  and  state  of  West  Virginia. 

To ,  a  constable  of  said  county: 

You  are  hereby  respectfully  required  to  take  into  your  custody 
and  care  the  property  of  the  said  defendant  levied  on  by  you  under 
and  by  virtue  of  the  order  or  attachment  issued  in  the  above  action. 

A.  B. 

Dated  this  the  day  of  ,  19—. 

§  359.  Docket  entry  approving  bond  offered  to  officer  by  de- 
fendant to  retain  property  subject  to  attachment. — It  appearing 
to  the  undersigned  justice  that  A.  B.,  the  plaintiff  in  this  action, 
has  by  writing  duly  required  J.  C,  the  constable  holding  the 
attachment  issued  in  said  action,  to  take  the  property  subject  to 
said  attachment  into  his  care  and  custody,  and  the  defendant  C.  D. 
desires  to  retain  possession  thereof,  and  has  delivered  to  said  J.  O. 
a  bond  as  required  by  law  for  that  purpose,  said  bond  is  approved 
by  me  as  sufficient, 

§  360.  Form  of  bond  to  be  given  by  defendant  to  officer  hold- 
ing attachment  when  retention  of  property  is  desired  by  such 
defendant. — Know  all  men  by  these  presents:  That  we,  C.  D.  and 
L.  N.,  are  held  and  firmly  bound  unto  the  state  of  West  Virginia 

in  the  just  and  full  supi  of  {the  penalty  to  be  double  the 

value  of  the  property  levied  on),  the  payment  whereof  well  and 
truly  to  make  we  bind  ourselves  jointly  and  severally  firmly  by 

these  presents.    Witness  our  hands  and  seals,  this  the day 

of  ,  19—. 

The  condition  of  the  above  obligation  is  such  that  whereas  an 
order  of  attachment  was  issued  in  a  civil  action  pending  before 

J.  F.,  a  justice  of  the  peace  of  the  county  of ,  and  state  of 

West  Virginia,  wherein  A.  B.  is  plaintiff  and  the  above  bound 
C.  D.  IS  defendant;  and  the  said  order  of  attachment  was  levied 
upon  the  following  personal  property:  {here  describe  the  property) 
and  which  property  was  taken  into  the  custody  of  ,  a  con- 
stable of  said  county  of  ,  and  the  said  C.  D.  desiring  to 

have  the  said  property  returned  to  him; 
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Now,  therefore,  if  the  above  bound  C.  D.  shall  have  the  said 
property,  or  its  value  in  money,  forthcoming  to  answer  any  judg- 
ment in  the  said  action  that  may  be  rendered  against  the  said 
C.  D.,  then  the  above  obligation  to  be  void,  else  to  retpain  in 
full  force  and  virtue. 

C.  D.  (Seal) 
L.N.  (Seal) 

§  361.  Form  of  oath  to  be  administered  to  householders  se** 
lected  to  value  property. 

A.  B.,  Plaintiff,      "i  /-.  .,      ,.  ,.      ,    ^ 

(  Civil  action  pending  before 


/  Civil  acti< 
C  a  justice  < 


C.  D..  Defendant.   »  -  —-  °^ ^°""'y'  "^^'^  ^^- 

You  and  each  of  you  do  solemnly  swear  that  you  will  well  and 

truly  appraise  the  value  of  the  property  levied  upon  by ,  a 

constable  of  said  county  under  and  by  virtue  of  an  order  of  attach- 
ment issued  in  the  above  named  action,  so  help  you  God/^* 

§  362.    Form  of  appraisement  to  be  made  by  householders  se^ 
lected  to  value  property. 

A.  B.,  Plaintiff,      ^  ^.  .,      ^.  j.      i_  r 

f  Civil  action  pending  before 


/  Civil  action 
i  a  justice  of 


C.  D.,  Defendant.   »  "  -" ^^""^y-  ^'''  ^^- 

Appraisement  of  property  levied  on  by  attachment  issued  in 
the  above  cause. 

We,  the  undersigned  appraisers  selected  to  appraise  the  prop- 
erty levied  on  by  an  order  of  attachment  awarded  in  said  action, 
after  being  duly  sworn,  ascertain  and  find  the  value  of  the  said 
property  to  be  as  follows: 

One  shovel  plow $  4.00 

One  hay  rake 15.00 

(Proceed  in  like  manner  until  all  the  articles  of  property  levied 
on  by  the  attachment  have  been  valued.) 

Given  under  our  hands  this  the day  of ,  19 — . 


Appraisers. 

TTaThis  oatli  may  be  administered      justice,  notary  public,  clerk  of  court 
by  any  one  authorized  to  do  so,  and      or  deputy  clerk, 
may  therefore  be  administered  by  a 
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§  362a.  Form  of  agreement  as  to  the  value  of  property  subject 
to  attachment. —  After  giving  the  title,  proceed  as  follows:  It  is 
hereby  agreed  by  and  between  the  plaintiff,  A.  B.,  and  the  defend- 
ant, C.  D.,  in  the  above  action,  that  the  value  of  the  property 
levied  on  by  the  order  of  attachment  issued  therein  is  as  follows : 
(Here  specify  the  various  items  levied  on,  with  the  value  of  each 
article  as  stated  in  §  362.)"^ 

§  363.  When  an  attachment  case  may  be  tried. — "When  the 
summons  in  the  action  has  been  served  on  the  defendant  against 
whom  an  order  of  attachment  is  issued,  or  such  defendant  appears 
to  the  action,  the  plaintiff  may  proceed  to  trial  and  judgment 
against  him  as  in  other  actions  before  justices.  But  if  the  sum- 
mons be  not  served  on  the  said  defendant,  and  he  do  not  appear  to 
answer  the  action,  a  second  summons  shall  be  issued  against  him, 
returnable  in  not  less  than  one  nor  more  than  two  months  after  its 
date,  stating  that  property  or  claims  of  the  said  defendant  have 
been  attached  to  answer  the  plaintiff's  demand;  and  the  officer  to 
whom  such  second  summons  is  delivered  to  be  served,  shall  forth- 
with cause  copies  thereof  to  be  posted  at  the  front  door  of  the 
court  house  and  two  other  public  places  in  the  county  where  the 
action  is  pending,  and  shall  serve  the  same  on  the  said  defendant, 
if  he  be  found  in  the  county,  on  or  before  the  return  day  thereof. 
If  such  second  summons  be  returned  served  upon  the  said  defend- 
ant, or  he  appear  to  answer  the  plaintiff's  action,  or  if  it  be 
returned  that  the  said  defendant  could  not  be  found  in  the  county, 
and  that  copies  were  posted  as  aforesaid,  the  plaintiff  may  proceed 
to  trial  and  judgment  against  such  defendant.  If  judgment  be 
rendered  in  favor  of  such  defendant  the  plaintiff  shall  be  liable 
for  the  costs  of  the  order  of  attachment  and  proceedings  under 
the  same,  as  well  as  of  the  principal  suit."'" 

§  364.    Form  of  second  summons  in  an  attachment  case. 

State  of  West  Virginia,  County  of ,  to-wit : 

To  any  constable  in  said  county: 

You  are  hereby  a  second  time  commanded  in  the  name  of  the 
state  of  West  Virginia  to  summon   C  D.,  whose  property  and 

"5  See  ante,  §  357.  In  Bank  of  Union  v.  Baird,  72  W. 

78  Code,  ch.  50,  sec.  202;  1906,  sec.      Va.  716,  718,  79  S.  E.  738,  the  court 

2153.  in  its  opinion  said:   ''As  to  the  see* 
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claims  have  been  attached,  to  answer  the  plaintiff's  demand  in  this 
action,  to  appear  before  me  at  my  office,  or  such  other  justice  of 

the  peace  as  may  then  and  there  be,  in  the  district  of  ,  in 

the  county  of  ,  and  state  aforesaid,  on  the day  of 


-,  19—  at 


o'clock  —  M.,  to  answer  the  complaint  of 

A.  B.  in  a  civil  action  for  the  recovery  of  money  due  on  contract 
(or,  for  damages  for  a  wrong,  as  the  case  may  be),  in  which 

action  the  plaintiff,  A.  B.,  will  claim  judgment  for  $ ,  with 

interest  thereon  until  paid,  and  costs,  if  the  defendant,  C.  D.,  fail 
to  appear. 


ond  question,  sec.  202,  ch!  60,  Code« 
provides  that  where  the  first  sum- 
mons issued  by  a  justice  in  proceed- 
ings by  attachment  is  not  served  on 
the  defendant,  and  he  does  not-  appear 
to  answer,  there  shaU  issue  a  second 
eummons  returnable  'not  less  than 
Qn€  or  more  than  two  months  after 
its  date.'  The  summons  so  required 
and  issued  was  dated  August  24,  and 
made  returnable  September  24,  1901. 
The  bank  of  Union  contends  that  the 
return  day  is  less  than  one  month 
after  the  date  of  issuance.  We  de- 
cline to  give  assent  to  that  view. 
The  time  intervening  is  one  month, 
and  not  less.  By  sec.  14,  ch.  13,  Code, 
the  word  'month,'  when  used  in  a 
statute,  means  a  calendar  month; 
that  is,  the  period  of  time  interven- 
ing between  any  date  of  one  month 
and  the  corresponding  date  in  the 
next  succeeding  month,  when  the 
latter  ha«  that  number  of  days.  Or, 
as  generally  stated,  'it  means  a 
month  as  designated  in  the  calendar, 
without  regard  to  the  unmber  of 
days  it  may  contadn,  and  it  is  to  be 
computed  not  by  counting  days  but 
by  looking  at  the  calendar;  and  it 
runs  from  a  given  day  in  one  month 
to  a  day  of  the  corresponding  num- 
ber in  the  next  month,  except  where 
the  last  month  has  not  so  many  days, 
in  which  event  it  expires  on  the  laat 
day  of  that  month.'"  38  Cyc.  312, 


313;  l>aly  v.  Anderson,  7  Wyo.  1,  75 
Am.  St,  Rep.  870;  McGinn  y.  State, 
46  Neb.  247,  60  Am.  St.  Rep.  617,  30 
L.  R.  A.  450;  Trust  &  Deposit  Co.  v. 
Buddington,  27  Fla.  215,  9  So.  246, 
12  L.  R.  A.  770;  Re  Gregg's  Est. 
(Pa.),  62  Atl.  857;  Williams  v.  Far- 
row, 1  Bailey  (S.  C.)  611,  21  Am. 
Dec.  492. 

But  the  bank  places  stress  upon 
the  word  'after,'  as  used  in  the  sec- 
tion, and  argues  that  a  month  after 
Aug  24,  the  date  of  the  summons, 
would  not  end  until  September  25. 
It  is  pertinent  to  inquire  what  is  the 
date  for  the  expiration  of  the  first 
month  after  August  24,  in  view  of 
the  meaning  of  the  word  'month' 
prescribed  by  statute  and  as  defined 
by  the  authorities  cited.  Is  it  not  the 
corresponding  date  in  the  ensuing 
September?  From  August  24  to 
September  24  is  one  month,  and  the 
first  and  only  period  of  one  month 
after  the  first  date.  To  September 
25  is  one  month  and  one  day  after 
August  24.  The  legislature  evident- 
ly intended  the  calendar  month,  after 
the  date  of  the  summons,  as  the 
month  expiring  on  the  corresponding 
date  in  the  next  succeeding  month. 
See  State  v.  Mounts,  36  W.  Va.  179. 
The  propriety  of  this  construction 
seems  so  obviously  manifest  that 
further  discussion  seems  unneces- 
sary." 
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Given  under  my  hand,  in  my  said  county,  this  the 
,  190^. 


day  of 


J.  F.,  J.  P. 


7* 


§  365.    Form  of  officer's  return  on  second  summons  when  de- 
fendant cannot  be  found. — ^Received  this,  the  second  summons, 

on  the day  of ,  190 — ,  at o'clock. 

,  Constable. 

Forthwith  upon  receipt  of  the  within  second  summons,  I  caused 
copies  thereof  to  be  posted  at  the  following  public  places:   At  the 

front  door  of  the  court  house  of  my  county  on  the day  of 

,  190 — ;  at  ,  another  public  place  in  my  county,  on 

the  day  of  ,  190 — ;  and  at  ,  another  public 

place  in  my  county,  on  the day  of ,  190 — ;  the  within 

named  defendant  not  being  found  in  my  county. 


-,  0)nstable.'* 


**  There  should  be  endorsed  on  the 
above  summons  "Second  summons  in 
attachment,"  after*  the  style  of  the 
case  has  also  been  endorsed  upon  the 
summons. 

"'The  form  given  above  is  based  on 
the  requirements  of  §  202  of  chapter 
60  of  the  Code,  and  of  the  edition 
of  1906,  S  2153,  which  requires  where 
a  summons  has  not  been  served  upon 
the  defendant  and  he  has  not  ap- 
peared io  answer  the  action,  that  a 
second  summons  shall  be  issued 
against  him  and  returnable  in  not 
less  than  one  nor  more  than  two 
months  after  its  date,  and  requiring 
the  officer  to  which  such  second  sum- 
mons was  delivered  to  be  served  to 
cause  copies  thereof  to  be  posted  at 
the  front  door  of  the  court  house  and 
two  other  public  places  in  the  county 
wherein  the  action  is  pending. 

On  the  importance  of  observing  this 
statute  in  order  to  confer  jurisdic- 
tion upon  the  justice  in  such  case,  we 
append  a  part  of  the  note  to  Sand- 
ford  V.  Edwards,  61  Am.  St.  Rep.  489, 
490:  "From  the  long  establshed  rule 
that  the  jurisdiction  in  personam  of 
the  courts  of  a  state  or  county  is 
confined  to  persons  within .  its  terri- 
torial limits,  it  follows  that  service 


of  process  made  beyond  such  limits 
is  entirely  ineffective  to  confer  juris* 
diction  over  the  persons  against  or 
upon  whom  it  is  so  made.  Ward  v. 
Boyce,  162  N.  Y.  151;  Pennoyer  v. 
Neff,  95  U.  S.  714;  Mexican,  etc.,  Ry. 
Co.  V.  Pinckney,  149  U.  S.  194.  If, 
on  the  other  hand,  process  is  person- 
ally served  on  the  defendant  within 
the  territorial  jurisdiction  of  the 
court  whence  it  issued,  we  incline  to 
the  opinion  that  such  service  is  suffi- 
cient to  confer  jurisdiction  upon  the 
court,  though  not  made  at  the  place 
authorized  by  statute.  If,  as  often 
happens,  the  service  is  constructive, 
rather  than  personal,  and  it  appears 
that  certain  acts  constituting  a  part 
of  such  service  did  not  occur  at  any 
of  the  places  designated  in  the  stat- 
ute, the  service  will  generally  be  re- 
garded as  insufficient  to  give  the 
court  jurisdiction.  Thus,  if  the  stat- 
ute authorizes  service  to  be  made 
upon  a  corporation  by  delivering 
process  to  a  designated  officer  thereof 
in  the  county  in  which  he  resides,  a 
judgment  against  a  corporation,  based 
upon  a  service  upon  such  an  officer^ 
not  appearing  to  have  been  within 
the  proper  county,  may  be  annulled 
by  certiorari.     Taylor  v.  Ohio  R.  R. 
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§  366.  The  defenses  that  may  be  made  to  an  attachment. — 
'The  right  to  sue  out  an  attachment  may  be  contested,  and  when 
the  justice  is  of  the  opinion  that  the  facts  stated  in  the  affidavit  were 
not  sufficient  to  authorize  the  issuing  thereof,  or  that  the  affidavit 
is  otherwise  insufficient,  judgment  shall  be  entered  that  the  attach- 
ment be  quashed.  If  the  defendant  desire  to  controvert  the  exist- 
ence of  the  grounds  for  the  attachment  stated  in  the  affidavit,  he 
^nay  file  a  plea  in  abatement,  denying  the  existence  of  such  grounds, 
and  the  issue  on  such  plea  shall  be  tried  by  a  jury,  unless  the  same 
be  waived  by  the  parties.  The  affirmative  of  such  issue  shall  be 
with  the  plaintiff:  and  if  he  fail  to  prove  to  the  satisfaction  of  the 
jury  or  justice,  if  a  trial  by  jury  be  waived,  the  existence  of  the 
grounds  denied  by  the  defendant,  the  verdict  shall  be  for  the  de- 
fendant, and  judgment  shall  be  entered  that  the  attachment  be 
abated ;  but  the  justice  may  grant  new  trials  as  in  other  cases.  When 
the  attachment  is  properly  sued  out,  and  the  case  heard  upon  its 


Co.,  35  W.  Va.  328;  or,  though  not 
so  annulled  or  otherwise  vacated, 
may,  perhaps,  be  disregarded  as  void. 
Railway  Co.  v.  Ryan,  31  W.  Va.  364, 
13  Am.  St.  Rep.  8G5.  In  Pomeroy  v. 
Rand,  157  III.  176,  where  a  judg- 
ment in  garnishment  proceedings  was 
claimed  to  be  void  on  the  ground  that 
the  constable  was  required  to  post 
three  copies  of  a  notice  at  three  pub- 
lic places  in  the  neighborhood,  at 
least  ten  davs  before  the  day  set  for 
the  trial,  and  that  the  return,  while 
it  stated  in  general  terms  the  posting 
of  these  copies  at  three  public  places, 
did  not  name  such  places,  the  court 
said  that  the  return  was  defective  in 
the  respects  indicated,  yet  that  these 
omissions  were  not  *of  sufficient  im- 
portance to  render  the  judgment  ab- 
solutely y<  id.'  This  case  can  not.  in 
our  judgment,  be  reconciled  with  the 
weight  of  authority  upon  the  subject, 
except  by  the  assumption  that, 
though  the  officer's  return  did  not 
disclose  in  detail  the  acts  done,  vet, 
if  it  were  true,  they  were  all  the  acts 
required  by  the  statute:  for  if,  as  a 
part  of  the  constructive  service  of 
process,  copies  thereof,  or  certain  no- 
tices,   are    required    to   be   posted    at 


specified  places,  and  the  return  found 
in  the  record  slio^vs  that  they  were 
not  so  posted,  or  fails  to  show  wheth- 
er they  were  posted  or  not,  the  court, 
in  rendering  judgment  based  upon 
such  return,  must  be  regarded  as  act- 
ing without  jurisdiction.  Cory  v* 
Dennis,  93  Ala.  440.  Where  a  stat- 
ute required  one  copy  of  the  sum- 
mons to  be  posted  for  three  weeks  at 
the  court  house  door  of  the. county, 
and  two  copies  in  public  places  in 
the  township  where  the  land  is  situ- 
ated, and  the  return  of  the  sheriff 
was  to  the  effect  that  he  served  the 
summons  by  posting  a  copy  'in  two 
public  places  in  the  .township  in 
which  the  real  estate  in  the  com- 
plaint is  situated,  and  one  copy  on 
the  court  house,'  it  was  held  that 
the  return  was  insufficient  to  sustain 
the  judgment,  because  it  failed  to 
show  that  any  copy  was  posted  at 
the  door  of  the  court  house  for  three 
weeks  or  for  a  single  day,  and  also 
failed  to  show  that  two  copies  were 
posted  in  the  township  for  three 
weeks  or  for  any  specified  period  of 
time.  Pioneer,  etc.,  Co.  v.  Maddux, 
109  Cal.  663,  60  Am.  St.  Rep.  67." 
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merits,  if  the  justice  be  of  the  opinion  that  the  claim  of  the  plaintiff 
is  not  established,  final  judgment  shall  be  given  for  the  defendant. 
In  either  case  the  defendant  shall  recover  his  costs,  and  there  shall 
be  an  order  for  the  restoration  to  him  of  the  attached  effects."  "^ 

§  367.  Docket  entry  making  and  sustaining  motion  to  quash 
attachment. — After  the  title  of  the  case,  proceed  as  follows:  This 
day  the  defendant  moved  to  quash  the  attachment  issued  in  this 
case,  on  tfce  ground  that  the  facts  stated  therein  are  not  sufficient 
to  authorize  the  issuing  thereof  {or  that  the  affidaznt  is  otherwise 
insufficient)  ;  which  motion  being  argued  and  considered  by  me,  is 
sustained,  and  said  attachment  is  hereby  quashed,  and  the  proceed- 
ing incident  to  said  attacBinent  is  hereby  dismissed  at  the  cost  of 
the  plaintiff. 

§  368.  Docket  entry  making  and  overruling  motion  to  quash 
attachment. — After  the  style  of  the  case,  proceed  as  follows:  This 
day  the  defendant  moved  to  quash  the  attachment  issued  herein,  on 
the  ground  {here  state  the  ground  relied  on)  ;  which  motion,  being 
argued  before  me  and  by  me  considered,  is  overruled. 

§  369.  When  motion  to  quash  attachment  is  available  as  a 
defense  thereto. — A  motion  to  quash  an  attachment  is  only  avail- 
able as  a  defense,  when  defects  appear  in  the  affidavit,  or  where 
there  has  been  no  affidavit  filed.  That  is,  a  motion  to  quash  only 
reaches  matters  which  appear  upon  the  face  of  the  record  itself. 

If  the  defendant  desire  to  controvert  the  existence  of  the  grounds 
upon  which  the  attachment  has  been  sued  out,  he  must  file  a  plea 
in  abatement,  denying  the  existence  of  such  grounds.  The  form 
of  such  plea  appears  in  the  next  succeeding  section. 

§  370.  Form  of  plea  in  abatement  controverting  grounds  of 
attachment. 

**  *       /       Civil  action  pending  before  L.  K.,  a 

C.  D..  Defendant.      )       ^"^**"  °^ ^°""*y- 

And  now  comes  the  said  defendant,  C.  D.,  who,  after  being  first 
duly  sworn,  says  that  he  hereby  controverts  the  existence  of  the 

•^Code,  ch.  50,  sec.  202,  1906,  sec   2153. 
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grounds  for  the  attachment  stated  in  the  affidavit  filed  in  this  action, 
because  he  says  that  the  grounds  stated  in  said  affidavit,  to-wit: 
That  the  defendant  has  removed  or  is  about  to  remove  his  property 
or  a  material  part  thereof  out  of  the  state,  with  intent  to  defraud 
his  creditors,  do  not  exist;  and  he  therefore  denies  that  he  has  re- 
moved or  is  about  to  remove  his  property  or  any  part  therof  out  of 
this  state,  with  intent  to  defraud  his  creditors. 

C.  D.,  Defendant, 

Subscribed   and   sworn   to   before   me,   this   the day  of 

,190—. 

§  371.  Docket  entry  impanneling  and  swearing  jury  to  try 
plea  in  abatement  of  attachment.— -^^f^r  the  style  of  the  case 
and  necessary  docket  entries  proceed  as  follows:  And  now  come 
the  parties  by  their  attorneys,  (or  agents,  or  in  person,  as  the  case 
may  be),  and  thereupon  the  defendant  having  filed  his  affidavit 
denying  the  existence  ci  the  grounds  upon  which  the  attachment 
in  this  case  was  sued  out,  and  a  trial  by  jury  not  being  waived, 
it  is  ordered  that  a  jury  of  six  be  summoned  to  attend  here  on 

the  day  of ,  190—,  at o'clock,  a.  m.,  for  the 

trial  of  the  iasue  raised  by  said  plea,  and  ,  a  constable  of 

this  county,  is  hereby  directed  to  summon  such  jury  in  the  man- 
ner provided  by  law. 

And  now  on  this  day  of  ,  190 — ,  the  jury  sum- 
moned to  try  the  issue  in  this  case  having  appeared,  and  having 
been  examined  by  me  on  oath  touching  their  qualifications  to  sit  on 
said  case  as  jilrors,  and  finding  said  jury  qualified,  they  are  there- 
fore hereby  impanneled  and  duly  sworn  to  well  and  truly  try  whether 
or  not  the  said  defendant  had  removed  or  was  about  to  remove  his 
property  or  a  material  part  thereof  out  of  the  state  with  intent  to 
defraud  his  creditors,  and  a  true  verdict  render  according  to  the 
evidence. 

§  372.  Form  of  verdict  when  issue  on  plea  in  abatement  is 
found  for  the  defendant. — We,  the  jury,  find  that  the  defend- 
ant had  not  removed,  nor  was  he  about  to  remove  his  property  or 
a  material  part  thereof,  out  of  the  state,  with  intent  to  defraud  his 
creditors,  as  alleged  in  the  affidavit  of  the  plaintiff  filed  herein. 

,  Foreman. 

82  See  Ante,  $  iSc. 
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Or]  the  verdict  may  be:  We,  the  jury,  find  for  the  defendant 
upon  the  issue  joined  upon  the  plea  in  abatement  filed  in  this 
action. 

§  373.  Form  of  verdict  when  issue  is  found  for  the  plaintiff  on 
plea  in  abatement. — Wt,  the  jury,  find  that  the  defendant  had 
removed  or  was  about  to  remove  his  property,  or  a  material  part 
thereof,  out  of  the  state  with  intent  to  defraud  his  creditors,  at 
the  time  of  suing  out  the  attachment  in  this  case, 

,  Foreman. 

Or,  the  verdict  may  be:  We,  the  jury,  find  for  the  plaintiff 
upon  the  issue  joined  upon  the  plea  in  abatement  filed  in  this 
action. 

§  374.  Docket  entry  when  verdict  is  for  defendant  on  plea  in 
abatement.— /i/fer  the  style  of  the  case,  and  the  other  proper  recitals 
in  the  order,  proceed  as  follows:  The  jury  in  this  case  having 
returned  its  verdict  in  favor  of  the  defendant,  it  is  hereby  ordered 
that  the  attachment  in  this  case  be  and  the  same  is  hereby  abated. 

§  375.  Docket  entry  when  case  is  heard  on  its  merits  and 
plaintiff  fails  to  establish  his  claim. — After  the  style  of  the  case, 
and  the  proper  recitals,  proceed  as  follozvs:  All  the  evidence  hav- 
ing been  adduced  upon  behalf  of  the  plaintiff  and  the  defendant 
in  this  action,  and  having  been  duly  considered  by  me,  I  am  of  the 
opinion  that  the  plaintiff  hath  failed  to  establish  his  claim  sued  on 
in  this  action.  It  is  therefore  considered  by  me  that  the  plaintiff 
do  recover  nothing  herein,  and  the  judgment  be  and  the  same  is 
hereby  rendered  for  the  defendant,  and  that  the  said  defendant 
C.  D.  do  recover  his  costs  of  the  plaintiff  A.  B.  And  it  is  further 
ordered  that  the  property  attached  herein,  described  in  the  return 
of  the  constable  endorsed  upon  the  order  of  attachment,  be  re- 
turned to  the  defendant,  and  the  constable  is  hereby  directed  to 
make  return  thereof  to  the  said  defendant. 

§376.  How  perishable  property  subject  to  attachment  dis- 
posed of. — "When  any  property  delivered  to  the  officer  or  taken 
into  his  custody  as  aforesaid  is  of  a  perishable  nature  or  expensive 
.to  keep,  the  justice  may  order  sale  to  be  made  thereof  as  the  case 
shall  require.  The  officer  shall  be  allowed  by  the  justice  the  rea- 
sonable  expenses  of   executing  the  attachment   and   keeping  and 
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selling  any  property  under  the  same;  which  expenses  shall  be  paid 
by  the  plaintiff  and  taxed  in  the  costs."  ®* 

§  377.     Affidavit  showing  property  held  under  attachment  is 
perishable  and  that  same  ought  to  be  sold. 

•     State  of  West  Virginia,  County  of ,  to-wit: 

A.  B.      'i 

'*     /       Civil  action  pending  before  L.  K.,  a  justice 

f^   ^       C      ^^  county,  and  upon  attachment. 

Before    the    undersigned    authority    this    day    personally    came 
■,  who,  after  being  first  duly  sworn,  says  that  he  is  acquainted 


with  the  chauacter  of  the  property  attached  in  said  action,  and  that 
it  is  liable  to  perish  and  deteriorate  in  value,  and  that  sale  should 
be  made  thereof  at  once. 


Subscribed   and   sworn  to  before  me,   this  the day  of 

,  190—. 

,  J.  P. 

§  378.  Docket  entry  directing  perishable  property  subject  to 
attachment  to  be  sold. — After  the  style  of  the  case  and  proper  re- 
citals,   proceed   as  follows:    The  affidavit  of  having  been 

filed  in  this  case,  from  which  it  appears  that  the  property  levied  on 
in  this  action  is  of  a  perishable  nature  and  ought  to  be  sold,  it  is 
therefore  considered  by  me  that  an  order  be  issued  addressed  to 
,  or  any  other  constable  o(  my  county,  directing  and  requir- 
ing him  to  make  sale  of  the  said  property. 

§  378a.  Form  of  order  for  sale  of  perishable  property  levied 
on  by  attachment. 

State  of  West  Virginia,  County  of ,  to-wit : 

To  any  constable  of  said  county : 

It  appearing  to  the  undersigned  justice  that  the  following  prop- 
erty, to-wit:  {Here  set  forth  the  property  which  is  to  he  sold,  by 
items),  now  in  your  custody,  levied  on  by  an  order  of  attachment 
issued  in  a  certain  action  now  pending  before  the  undersigned, 
wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  is  of  so  perishable 
a  nature  (or  expensive  to  keep,  as  the  case  may  be)  that  the  in- 
terests of  the  parties  to  said  action  require  it  should  be  sold  with- 
but  deky; 

••Code,  ch.  60,  sec.  200,  1906,  sec.  2161. 
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You  are  therefore  hereby  commanded,  in  the  name  of  the  state 
of  West  Virginia,  to  sell  the  same  at  public  auction  at  my  office 
(Or  wherever  the  place  designated  for  the  sale  may  be),  in  the 
town  of ,  district  of ,  in  the  county  and  state  afore- 
said, on  the  day  of  ,  19 — ,  between  the  hours  of 

o'clock  and  o'clock,  —  m.,  and  immediately  after 

such  sale  to  make  true  return  thereof  to  the  undersigned  justice, 
showing  an  itemized  statement  of  such  articles  as  you  may  have 
sold  under  this  order  and  the  price  received  therefor,  and  to  pay 
over  the  proceeds  of  sale  as  you  may  be  hereafter  directed,  until 
which  .time  you  shall  safely  keep  the  same  in  your  possession. 

Given  under  my  hand  this day  of ,  \9 — . 

L.  M.,  J.  P. 

§  378b.  Effect  of  judgment  in  action  in  which  summons  has 
not  been  served  upon  defendant. — "A  judgment  rendered  by  a 
justice  where  the  summons  has  not  been  served  on  the  defendant, 
and  he  has  not  appeared  to  answer  the  action,  shall  have  the  effect 
of  a  judgment  only  as  to  the  property  and  claims  of  such 
defendant  attached  in  the  action.  An  execution  issued  on  such 
judgment  may  be  levied^  on  the  property  subject  to  the  attach- 
ment, but  not  on  any  other/*  *^* 

§  379.  Form  of  judgment  to  be  rendered  in  attachment  case 
when  summons  has  not  been  served  on  the  defendant. — After  the 
style  of  the  case  and  other  proper  entries  proceed  as  follows:  It 
appearing  to  my  satisfaction,  that  the  defendant  has  been  proceeded 
against  in  this  action  by  the  issiiance  of  a  first  summons  duly 
returned  not  served,  and  that  a  second  summons  has  been  issued 
and  three  copies  thereof  duly  posted  in  three  public  places  in  my 
county,  one  of  which  was  at  the  court  house  of  this  county,  and 
that  the  following  personal  property  has  been  duly  levied  on  by 
the  attachment  issued  in  this  action,  to-wit:  (Here  describe  the 
property  levied  on),  to  satisfy  the  plaintiff's  demand;  and  the 
plaintiff  having  proved  his  demand  against  the  defendant,  which 

amounts  to  the  sum  of  $ ,  it  is  hereby  ordered  that  the  said 

property  be  sold  under  and  by  virtue  of  the  attachment  levied 
thereon,  and  the  proceeds  applied  to  the  payment  of  said  demand, 
and  the  costs  in  said  action,  and  an  order  of  sale  shall  issue  upon 

«»a  Code,    1913,    ch.    50,    sec.    203,  serial  sec.  2757. 
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the  plaintiff's  application  therefor,  or  execution  may  be  issued  on 
said  judgment  and  levied  on  the  property  subject  to  the  attach- 
ment heretofore  issued  in  this  action,  as  the  plaintiff  may  elect 

§380.  Docket  entry  when  personal  judgment  is  rendered 
against  defendant  in  attachment. 

A.  B.,  Plaintiff,      \   Qvil  action  pending  before  L.  K.,  a  justice 

vs.  >  of  district,  county,  and  upon 

C.  D.,  Defendant.  )  attachment. 

This  day  came  the  parties  to  this  action,  and  thereupon  I  pro- 
ceeded to  hoar  the  evidence  adduced  in  proof  of  the  plaintiff's  de- 
mand; and  having  heard  all  the  evidence  relating  thereto,  I  find 
that  the  plaintiff  is  entitled  to  recover  of  the  defendant  the  sum 

of  $ It  is  therefore  considered  by  me  that  the  plaintiff, 

A.  B.,  do  recover  of  and  from  the  said  defendant,  C.  D.,  the  said 

sum  of  $ ,  with  legal  interest  thereon,  from  this  date  until 

paid,  and  the  costs  in  and  about  the  prosecution  of  his  action,  as 
well  as  the  attachment  sued  out  therein,  in  this  behalf  expended.* 
It  is  further  considered  by  me  that  an  order,  on  the  application  of 
the  said  plaintiff,  do  issue,  commanding  the  constable  having  in 
his  possession  and  custody  any  property  subject  to  said  attachment, 
to  sell  the  same  in  the  same  manner  as  if  the  property  had  been 
taken  under  an  execution  issued  on  said  judgment;  or,  the  plain- 
tiff may  have  execution  issued  on  said  judgment  for  the  sale  of 
said  property,  as  the  said  plaintiff  may  elect;  and  out  of  the  pro- 
ceeds arising  from  said  sale  the  officer  shall  pay  first,  the  costs  of 

this  action,  amounting  to  $ ,  and  the  residue  thereof  shall  be 

applied  to  the  payment  of  said  judgment  in  favor  of  the  said 
A.  B.,  and  the  residue,  if  any  there  be,  shall  be  paid  to  the 
defendant,  C.  D. 

§  381.  Docket  entry  when  judgment  in  rem  is  rendered  against 
defendant  in  attachment. 

A.  B.,  Plaintiff,      \  Civil  action  pending  before  ,  a  justice 

vs.  >of  district,  county,  and  upon 

C.  D.,  Defendant.  )  attachment. 

This  day  came  the  plaintiff,  and  it  appearing  to  me  that  a  sum- 
mons was  duly  issued  against  the  defendant  on  the day  of 
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,  19 — ,  and  returnable  before  me  on  the  day  of 

,  19 — ,  at  o'clock,  A.  M.,  and  that  said  summons 

was  returned  not  served;  and  it  further  appearing  that  a  second 

summons  was  on  the  day  of  ,  19 — ,  by  me  duly 

issued  and  placed  in  the  hands  of r,  a  constable,  to  be  posted 

at  three  public  places  as  required  by  law,  returnable  in  one  month 

from  the  date  thereof,  to-wit,  on  the day  of ,  19 — ,  at 

o'clock,  —  M.,  and  the  said  second  summons  having  been  duly 

returned,  and  it  appearing  from  the  return  thereon  that  the  same 
was  forthwith  posted  by  the  officer  to  whom  the  same  was  deliv- 
ered, at  the  front  door  of  the  court  house  of  this  county,  and  two 
other  public  places  therein,  and  that  the  defendant  was  not  found ' 
in  the  county,  and  the  said  plaintiff  having  introduced  evidence  in 
proof  of  his  claim  sued  on  in  this  action,  and  having  heard  the 
said  evidence,  I  am  of  the  opinion  that  there  is  due  to  the  plaintiff, 

A.  B.,  from  the  defendant,  C.  D.,  the  sum  of  $ ,  on  which 

the  plaintiff  is  entitled  to  interest  from  this  day  until  paid,  together 
with  the  costs  of  this  action,  which  amount  to  $ .*  It  is  fur- 
ther ordered  by  me  that ,  a  constable  of  the  county  of , 

do  make  sale  as  the  law  directs  of  the  property  attached  in  this 
action,  and  out  of  the  proceeds  thereof  that  he  do  pay  the  said  sum 

of  $ ,  the  costs  of  this  action,  and  that  the  residue  thereof  be 

applied  to  the  payment  of  the  said  demand  of  $ due  the  said 

plaintiff  from  the'said  defendant.  And  if  there  be  anything  left  of 
the  proceeds  thereof,  that  the  same  be  paid  to  the  defendant  C.  D.'* 

§  382.    Form  of  order  of  sale  directed  to  officer  having  in  his 
custody  the  property  subject  to  attachment. 

State  of  West  Virginia,  County  of ,  to-wit : 


Before  ,  justice  of  the  peace 

district. 


A.  B.,  Plaintiff,      \  g^ 

C  D.,  Defendant.  ) 

To ,  constable  of  said  county:* 

You  are  hereby  commanded  in  the  name  of  the  state  of  West 
Virginia  to  sell  and  dispose  of,  as  upon  execution,  the  personal 
property  attached  by  you  by  virtue  of  an  order  of  attachment 

»*The  above  form  ia  baaed  upon 
chapter  50,  aecs.  140,  203,  204;  1906, 
sees.  2091,  2154,  2155. 
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issued  in  the  above  action,  to-wit :  {Here  describe  the  property)  ; 
or  so  i^uch  thereof  as  may  be  necessary  to  satisfy  the  sum  of 

$ ,   costs,   and  $ ,  a  judgment   therein,   with   interest 

thereon   from  the  day  of  ,   19 — ,  together  with  a 

sufficient  sum  to  pay  the  costs  incurred  about  the  execution  of  this 
order.     And  you   shall   make   return   of   this   order   showing  the 

manner  in  which  you  have  executed  the  same,  within  days 

from  the  day  you  shall  have  received  the  same. 

Given  under  my  hand,  this  the day  of ,  19 — . 

'-  J.  p.- 

§383.  Docket  entry  when  personal  judgment  is  ^rendered 
against  defendant  in  attachment  for  debt  not  due. — Follow  form 
under  §  38D  down  to  the  asterisk,  and  then  proceed  as  follows: 
And  it  appearing  to  the  court  that  the  demand  sued  on  in  this 
action  is  not  due  and  payable,  but  will  be  due  and  payable  on  the 

day  of ,  19 — ,  it  is  ordered  that  the  property  levied 

on  under  the  attachment  issued  in  this  case  be  sold  as  if  upon 
execution,  said  sale  to  be  on  a  credit  corresponding  to  the  time 
said  debt  will  become  due  and  payable,  the  purchaser  giving  his 
notes  with  good  security,  bearing  interest  from  date,  for  the  pur- 
chase money  of  said  property  (//  sale  is  made  on  a  credit  as  pro- 
vided in  section  141  of  chapter  50  of  the  Code,  and  the  debt  be- 
comes due  within  the  time  provided  as  a  credit  upon  which  sale 
shall  be  made  under  said  section,  then  the  time  may  be  made  to 
correspond  to  the  period  provided  in  said  section.) 

§  384.  Docket  entry  when  judgment  in  rem  is  rendered 
against  defendant  in  attachment  for  debt  not  due. — Follow  the 
form  under  §  381  down  to  the  asterisk,  and  then  proceed  as  follows: 
And  it  appearing  to  the  satisfaction  of  the  court  that  the  demand 

sued  on  in  this  action  will  not  be  due  and  payable  until  the 

day  of ,  19 — ,  it  is  ordered  that  the  sale  of  property  levied 

on  in  this  action  under  and  by  virtue  of  the  attachment  therein,  be 

upon  a  credit  of ,  that  being  the  length  of  time  required  for 

the  said  debt  to  become  due  and  payable ;  and  that  the  purchaser  of 
the  property  sold  under  the  said  attachment  give  his  notes  with 
good  security,  bearing  interest  from  their  date,  for  the  purchase 

85  The  above  form  is  based  upon 
Code,  ch.  50,  sec.  141,  204;  1906,  sec. 
2902,  2155. 
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money  of  said  property.  And  when  the  said  notes  shall  have  been 
taken  they  shall  be  returned  to  me,  if  not  paid  when  due. 

§  385.  Form  of  order  of  sale  directed  to  officer  having  in  his 
custody  property  subject  to  attachment  for  debt  not  due. — 
Follow  the  form  given  under  §  382  down  to  the  asterisk,  then  pro- 
ceed  as  follows:  You  are  hereby  commanded  to  sell  ^nd  dispose  of 
the  property  levied  on  by  the  attachment  issued  in  the  above  action, 
described  in  the  return  upon  the  order  of  said  attachment  as  fol- 
lows: {Here  insert  the  description)  ;  or  so  much  of  said  property 
as  may  be  necessary  to  satisfy,  first,  the  costs  of  this  action 
amounting  to  $ ,  and  the  plaintiff's  demand  therein  amount- 
ing to  $ ,  with  interest  thereon  from  the  day  of  , 

19 — ,  until  paid,  together  with  the  costs  of  executing  this  order. 

Said  sale  to  be  upon  a  credit  of  ,  that  being  the  time  in 

which  said  debt  will  become  due  and  payable.  {Then  conclude 
the  form  as  indicated  under  §  382.) 

,  J.  P. 

§  386.  Docket  entry  showing  a  receipt  of  money  by  justice  in 
lieu  of  property  retained  by  defendant  upon  execution  of  bond. — 
After  the  style  of  the  case  and  the  other  necessary  recitals  in  the 
docket  of  what  has  occurred  before  the  justice,  proceed  as  follows: 
The  defendant  having  given  bond  in  the  above  action  to  have  the 
property  levied  on  by  the  attachment  in  this  case  forthcoming  to 
answer  any  judgment  rendered  by  me  in  said  action,  and  judgment 
having  been  rendered  therein  in  favor  of  the  plaintiff,  and  the  said 
property  not  being  produced  by  the  said  defendant,  and  the  said 

defendant  electing  so  to  do,  has  paid  to  me  the  sum  of  $ ,  the 

value  of  the  property  mentioned  in  said  bond,  it  is  ordered  that 
said  money  be  applied  to  the  satisfaction  of  said  judgment  and 
the  costs  thereof,  and  the  balance  if  any  be  paid  to  the  said 
defendant,  upon  his  demand  therefor." 

§  387.  Docket  entry  showing  officer's  return  of  manner  in 
which  order  of  sale  was  executed. — After  the  style  of  the  suit 
and  the  recitals  in  the  order  of  what  has  already  taken  place  before 
the  justice,  proceed  as  follows:    L.  S.,  the  constable  to  whom  the 

*0  The  above  form  is  based  on  sees. 
199  and  204  of  ch.  50,  of  the  Code} 
1906,  8ec8.  2150,  2155. 
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order  of  sale  was  delivered  for  execution  in  this  action,  this  day 
made  return  of  said  order  that  he  had  sold  said  property  mentioned 

therein  for  the  sum  of  $ ;  that  out  of  the  proceeds  derived 

from  said  sale  he  paid  the  sum  of  $ to  A.  B.,  plaintiff  in  the 

action,  in  satisfaction  of  the  judgment  and  its  interest,  and  $ 

costs,  and  there  still  remains  according  to  his  said  return,  in  the 

hands  of  said"  constable,  the  sum  of  $ ,  which  I  directed  to  be 

paid  to  the  defendant  or  his  authorized  agent  or  attorney. 

§  388.  Observations  as  to  the  duties  of  an  officer  with  refer- 
ence to  sales  made  by  him. — When  an  officer  receives  an  order 
for  the  sale  of  property  levied  on  under  an  attachment,  it  is  his  duty 
to  follow  the  requirements  of  the  order  in  making  sale  of  the  prop- 
erty. He  shall  apply  the  proceeds  of  the  sale  to  the  payment  of 
the  costs  of  the  action,  and  the  remainder  to  the  payment  of  the 
plaintiff's  judgment  with  its  interest.  If  any  is  left  he  shall  retain 
the  same  in  his  hands  and  make  return  of  what  he  has  doiie  under 
the  order,  to  the  justice  issuing  it,  within  the  time  required  by  the 
order.  He  should  endorse  upon  the  order  the  manner  in  which  he 
executed  it,  and  the  time  when  he  executed  it,  and  whether  he  sold 
the  property  for  cash  or  upon  credit;  and  when  he  sells  upon 
credit,  the  notes  of  the  purchaser  with  good  security  should  be 
taken,  payable  to  the  plaintiff  in  the  action,  and  be  by  him 
returned  to  the  justice.*^ 

§  389.    Form  of  officer's  return  on  order  of  sale. — Received 

the  within  order  this  the day  of ,  19 — ,  at  

o'clock.     Sold  the  property  mentioned  in  the  within  order,  after 

proper  notice  thereof,  on  the day  of ,  19 — ,  in  cash 

for  $ {jot,  upon   credit  as   to  one-half   thereof   of   four 

months,  and  the  residue  upon  a  credit  of  eight  months,  to , 

who  gave  his  two  notes  therefor  with as  his  security,  bear^ 

ing  interest  from  the  date  of  sale).    Out  of  the  proceeds  of  said 
sale  I  paid  the  costs  of  this  action,  amounting  to  the  sum  of 

$ ,  and  paid  to  the  plaintiff  the  amount  of  his  judgment  and 

the  interest  thereon,  aggregating  the  sum  of  $ .     There  is 

still  in  my  hands  of  the  proceeds  of  said  sale  $ . 

,  Constable.'® 


87  See  sees.  141  and  204  of  chapter  ss  When  notes  are  taken  they 
60  of  the  Code;  1906,  sees,  2092,  should  be  returned  to  the  justice  an<} 
2155.  his  receipt  taken  therefor  by  the  offi- 

cer. 
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§  369a.  Duty  and  liability  of  officers  as  to  sale  of  property 
under  an  ordef  of  attachment. — It  is  provided  by  statute  that  the 
sale  of  property  under  an  order  of  attachment  "shall  be  made, 
the  order  of  sale  returned,  and  the  proceeds  accounted  for,  paid 
and  applied  as  if  the  property  had  been  taken  under  an  execution 
issued  on  the  said  judgment,  and  the  officer  and  his  sureties,  his 
and  their  personal  representatives,  shall  be  liable  in  respect  thereto 
in  the  same  manner  and  to  the  same  extent."  *■• 

§  390.  Upon  what  property  an-  attachment  may  be  levied.^ 
An  attachment  may  be  levied  upon  the  personal  property  and  the 
claims  of  the  defendant.'*  The  general  rule  is  that  it  can  be  levied 
upon  any  personal  property  which  can  be  taken  under  an  execu- 
tion f^  but  it  can  not  be  levied  on  a  chattel  pawned  or  mortgaged, 
in  an  action  against  the  pawnor  or  mortgagor  ;•*  nor  upon  property 
in  the  custody  of  the  law;*^  nor  can  the  salaries  of  public  officers 
be  attached  ;••  nor  a  life  insurance  policy." 

§391.  Where  the  attachment  may  be  executed. — ^An  order 
of  attachment  may  be  executed  anywhere  within  the  county  of  the 
justice  from  whose  office  it  issues,  or  upon  any  river  or  creek 
adjoining  such  county.*** 

It  follows  therefore  that  the  officer  receiving  the  attachment  can 
not  execute  the  same  outside  of  the  boundaries  of  the  county 
wherein  the  justice  is  sitting,  and  of  the  officer  into  whose  hands 
it  goes  for  execution. 

As  stated  above,  an  order  of  attachment  may  be  levied,  as  a 
general  rule,  upon  any  personal  property  upon  which  an  execution 
may  be  levied.  Inasmuch  as  the  various  kinds  of  property  upon 
which  an  execution  may  be  levied  are  hereafter  considered  •*  it  is 
not  necessary  to  specify  here  the  kinds  and  character  of  this 
property,  but  it  is  sufficient  to  refer  to  that  part  of  this  treatise 
where  that  subject  is  considered. 

•toCode,    1918,   eh.    50,   sec   204,  •sd  Am.  k  Eng.  Enc.  Law   (2nd 

serial  sec.  2758.  ed.)  212. 

80  Code,  eh.  50,  see.  193;  1906,  sec.  ^ijdem,  213. 

2144.  M  Idem, 

•0  3  Am.  A  Eng.  Enc.  Law  (2nd.  m*  Code,  ch.  50,  sees.  193,  17;  1906, 

ed.)  211.  sees.  2144,  1908. 

•1  Neal    ▼.    Bogera   Bros.    Produce  »» Post,  §  600. 
Co.,  41  W.  V«k  87,  23  8.  E.  Rep.  702. 
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It  IS  held  in  this  state  ••  that  a  railroad  company  can  not  be  gar- 
nisheed  because  of  cars  of  a  foreign  railroad  company  temporarily 
in  its  possession;  but  can  an  attachment  be  levied  upon  such  car 
when  brought  within  the  jurisdiction  of  any  court,  including  that 
of  a  justice,  within  this  state?  Can  the  order  of  attachment  be 
levied  upon  such  car  and  the  car  taken  into  the  possession  of  the 
officer  by  virtue  of  the  writ  of  attachment,  by  service  of  process 
of  garnishment  on  the  domestic  road  having  the  car  in  its  posses- 
sion ?  This  question  is  answered  in  the  affirmative  by  a  recent  case 
decided  by  the  Supreme  Court  .of  Georgia,®^  but  it  seems  to  be  in 
conflict  with  the  decisions  of  our  own  court  cited  in  §  437  (/)  and 
under .  §  4376. 

§  391a.  Forthcoming  bond  in  attachment  case — ^Action  there- 
on— Course  pursued  when  property  is  forthcoming. — "If  any 
property  or  its  value  in  money,  be  not  forthcoming  to  answer  the 
said  judgment  pursuant  to  the  bond  mentioned  in  the  one 
hundred  and  ninety-ninth  section,  the  plaintiff  may  bring  an  action 
in  his  own  name  on  the  bond  against  any  one  or  more  of  the 
parties  who  signed  the  same,  and  recover  therein,  besides  costs, 
so  much  as  will  be  necessary  to  satisfy  the  said  judgment,  not 
exceeding,  however,  the  value  of  the  property  detained.  If  the 
property  mentioned  in  the  bond,  or  any  part  of  it,  be  forthcoming, 
the  same  or  so  much  of  it  as  will  be  sufficient,  shall  be  sold 
under  the  order  of  the  justice  and  applied  as  aforesaid.  If  the 
value  in  money  be  paid  pursuant  to  the  bond,  such  payment  shall 
be  to  the  justice,  and  be  applied  by  him  to  the  satisfaction  of 
the  said  judgment  so  far  as  it  is  necessary,  and  the  balance  paid 
to  the  said  defendant,  on  demand."  •• 

§  392.  Priority  among  the  different  attaching  creditors. — 
When  there  are  several  orders  of  attachment  in  the  hands  of  the 
jame  officer  against  the  property 'and  claims  of  the  same  person, 
they  shall  be  levied  in  the  same  order  in  which  they  were  received.'* 

Where  different  attachments  issue  and  are  placed  in  the  hands 
of  different  officers,  the  liens  shall  be  determined  by  the  date  of 
their  respective  levies, 

MJdem.  »8CSode,    1913,    ch.    50.    sec.    204, 

97  Southern  Flour  and  Grain  Co.  v.  aerial  sec.  2758. 

Northern  Pac.  Ry.  Co.,  127  Ga.  626,  wCode,  ch.  50  sec.  210;  1906,  sec 

9  Ann.  Cas.  437.  2161. 
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§393.  How  and  by  whom  priority  of  different  attachment 
liens  determined. — When  several  attachments  issued  by  differ- 
ent justices,  are  levied  on  the  same  property  or  claims,  or  upon  the 
same  garnishee,  and  proceedings  be  taken  to  determine  which  of 
them  has  priority  of  lien,  neither  of  the  justices  issuing  any  one  or 
more  of  such  attachments  shall  have  jurisdiction  to  determine  such 
questions ;  but  any  other  justice  of  the  county  may,  on  the  motion 
of  any  one  or  more  of  the  plaintiffs,  try  and  determine  the  prior- 
ities of  the  several  attachments,  and  the  proceeds  shall  be  applied 
accordingly.  But  notice  of  such  motion  shall  be  served  on  the  other 
attaching  creditors,  their  agents  or  attorneys,  ^t  least  five  days 
before  the  trial  thereof;  and  if  such  proceedings  be  commenced 
before  more  than  one  justice,  the  justice  before  whom  such  pro- 
ceedings shall  be  first  commenced,  shall  alone  have  jurisdiction  in 
the  case,  unless  he  be  disqualified,  as  provided  in  section  fourteen 
of  chapter  fifty  of  the  Code.^"^ 

§  394.    Form  of  notice  to  be  served  on  creditors  to  have  pri- 
ority of  attachment  liens  determined. 

* 

NOTICE. 


upon  attachment  before 

justice    of    District, 

West  Virginia. 


A.  B.,  Plaintiff,  \  Civil  action  and 

vs.  >  J.    K.,    a    justi 

C.  D.,  Defendant.  )  County, 

E.  F.,  Plaintiff,  ^  Civil  action  and  upon  attachm< 

vs.  >  L.    J.,    a    justice    of    

C.  D.,  Defendant.  ) County,  West  Virginia. 


G 


.  H.,  Plaintiff,      \  Civil  action  and  upon  attachment  before 

vs.  >  J.    I.,    a    justice    of    District, 

.  D.,  Defendant.  )  County,  West  Virginia. 

The  plaintiffs  in  the  above  entitled  actions  are  hereby  respect- 
fully notified  by  the  undersigned,  the  plaintiff,  A.  B.,  in  the  above 
action  of  A.  B.  versus  C.  D.,  that  he  will  make  a  motion  before 

S.  T.,  a  justice  of  the  district  of  ,  in  the  said  county  and 

state,  at  his  office,  at o'clock,  —  m.,  on  the day  of 

,   19 — ,  to  determine  the  priorities  of  the  several  attach- 

100  CSode,  ch,  50,  sec.  210;  1906,  sec  2161. 
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ments  issued  in  the  above  styled  actions.    This  the  day 

of ,  19—. 

A.  B."^ 

§  395.  Proceeding  when  property  attached  is'  claimed  by  a 
.person  other  than  the  defendant  against  whom  the  order  of  at- 
tachment was  issued. — If  any  property  which  ha§  been  attached 
be  claimed  by  any  person  other  than  the  party  against  whom  the 
order  of  attachment  was  issued,  proceedings  may  be  had  according 
to  sections  151  and  152  of  chapter  fifty  of  the  Code/**  and  the 
method  of  this  procedure  appears  elsewhere  in  this  treatise.*** 

§  396.  Defense  to  attachment  issued  for  rent  against  tenant 
removing  property. — If  an  attachment  for  rent  be  issued  by  a 
justice  returnable  before  himself  or  any  other  justice,  the  defend- 
ant may  make  defense  thereto  in  the  same  manner  and  to  the 
same  extent  as  in  other  cases,  and  the  case  shall  be  proceeded  in, 
tried  and  determined  upon  the  affidavit  and  attachment,  which 
shall  be  the  foundation  of  and  pleadings  in  the  case."** 

m 

§  397.  Rehearing  in  an  attachment  case. — If  judgment  in  an 
attachment  case  be  rendered  without  the  service  of  process  on  the 
defendant,  he,  or  his  personal  representative,  if  he  be  dead,  may 
appear  and  have  the  case  reheard  within  one  year  after  the  date  of 
the  order  or  judgment  complained  of,  upon  giving  bond  with  good 
security  in  such  penalty  as  the  justice  may  prescribe,  with  condi- 
tion that  he  will  pay  all  costs  which  have  accrued,  or  may  accrue 
in  the  case,  if  said  order  or  judgment  be  affirmed,  and  he  may 
make  such  defense  to  the  action  on  rehearing  as  might  have 
originally  been  made  if  such  order  or  judgment  had  not  been 
entered  or  rendered.*** 


10^  The  above  notice  must  be  served  As  to  who  may  contest  validity  of 

on    the    other    attaching    creditors,  attachment,  see  post,  S405. 

their  agents  or  attorneys,  at  least  Ave  los*  Code,  ch.   50,  sec.   195;    1906, 

days  before  the  trial  of  the  question  sec.  2146;  idem,  ch.  106,  sec  3;  1906^ 

Of  the  priorities  of  the  various  at-  sec.  3598. 

tachments.  i^Code,   ch.   50,  sec.   202;    1906, 

102 Code,  ch.  50,  sec.  210;  1906^  sec.  sec.  2153;  see  also  §(366-375  of  this 

2161.  treatise. 

108  §§  445-466. 


CHAPTER  X. 

GARNISHMENT. 

I  398.  Greneral  observations. 

398a.  Designation  by  plaintiff  of  person  to  be  Bnmmoned  a«  gamisliee  in  at- 

tacbmeni. 

3985.  Form  of  designation  by  plaintiff  of  person  to  be  proceeded  against  9^ 

garnishee  in  attachment  who  owes  money  to  the  defendant 
sufficient  to  pay  plaintiff's  demand. 

398o.  Form  of  designation  by  plaintiff  of  person  to  be  proceeded  against  as 

garnishee  in  attachment  who  owes  money  to  the  defendant 
sufficient  only  to  pay  part  of  plaintiff's  demand. 

898ci.  Form  of  designation  by  plaintiff  of  person  to  be  proceeded  against  ai 

garnishee  in  attachment  who  has  in  his  possession  or  contro] 
personal  property  of  the  defendant. 

399.  How  a  party  may  be  smnmoned  as  a  garnishee  in  attachment. 

399a.  Person  can  not  be  summoned  outside  of  coimty  in  which  the  justice 

is  sitting  to  answer  as  garnishee. 

400.  When  garnishee  in  attachment  will  be  discharged  from  all  liability  to 

the  plaintiff  upon  his  answer  alone. 

400a.  Form  of  answer  of  garnishee  in  attachment,  stating  that  he  is  liable 

to  the  defendant  in  the  action. 

401.'  Form  of  answer  of  garnishee  in  attachment  stating  that  he  has  no  per- 
sonal effects  of  the  defendant  and  is  not  liable  to  him  for  any 
sum  of  money. 

402.  Dischai^  of  garnishee  in  attachment  by  delivery  of  property  or  pay« 

ment  of  money. 

403.  Form  of  notice  by  plaintiff  that  he  will  contest  truth  of  answer  filed  by 

garnishee  in  attachment. 

404.  Form  of  officer's  return  where  the  order  of  attachment  is  executed  only 

by  delivering  copy  to  garnishee  in  attachment. 

40ff.  Form  of  officer's  return  when  garnishee  in  attachment  delivers  defend- 
ant's property  or  pays  the  money  to  him. 

406.  Docket  entry  showing  that  garnishee  in  attachment  has  delivered  prop- 

erty  or  paid  money  over  to  the  justice. 

389 
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S  407.  How  and  when  garnishee  in  attachment  may  be  required  to  answer. 

408.  Docket  entry  of  motion  of  plaintiff  to  require  garnishee  in  attachment 

to  answer^  and  of  order  requiring  appearance. 

409.  Form  of  order  operating  as  a  notice  to  garnishee  in  attachment  that  ha 

is  required  to  answer. 

410.  The  appearance  of  the  garnishee  in  attachment  and  his  examination. 

411.  Docket  entry  in  attachment  of  garnishee's  appearance  and  examination 

from  which  it  appears  that  he  is  not  liable. 

412.  Procedure  when  garnishee  in  attachment  fails  to  appear. 

413.  Docket  entry  where  garnishee   in  ^attachment   fails   to   appear  after 

ordered  to  do   so,  and   justice  hears*  proof  respecting  the 
property  and  money  with  which  garnishee  is  chargeable. 

414.  Docket  entry  in  attachment  of  motion  by  plaintiff  to  fix  a  second  time 

and  place  for  garnishee  to  appear  and  answer,  and  directing 
notice  thereof  to  be  given  to  garnishee. 

415.  Form  of  notice  to  garnishee  in  attachment  of  second  time  and  place 

fixed  for  him  to  appear  and  answer  as  garnishee. 

416.  How  garnishee  in  attachment  may  answer  when  he  resides  in  another 

county  than  that  wherein  the  action  is  pending. 

417.  Form  of  interrogatories  to  garnishee  in  attachment  whose  answer  la 

insufficient. 

4170*.  Form  of  garnishee's  answer  to  interrogatories. 

418.  Docket  entry  approving  and  allowing  interrogatories  to  garnishee  in 

attachment  whose  answer  is  insufficient. 

419.  When  order  directing  garnishee  in  attachment  to  pay  money  to  plain* 

tiff  or  deliver  property  to  officer  will  be  entered. 

420.  Docket  entry  of  order  directing  garnishee  in  attachment  to  pay  money 

to  plaintiff  when  claim  against  garnishee  is  due. 

421.  Docket  entry  of  order  directing  garnishee  in  attachment  to  pay  money 

to  plaintiff  when  claim  against  garnishee  becomes  due  and 
payable. 

422.  Docket  entry  of  order  against  garnishee  in  attac^unent  when  garnishee 

is  liable  for  property  and  not  money. 

423.  When  execution  may  issue  against  garnishee  in  attachment. 

424.  An  appeal  lies  from  judgment  against  garnishee  in  attachment. 

425.  When  garnishee  in  attachment  allowed  costs. 

425cu  How  judgment  creditor  may  have  a  person  garnisheed. 

426.  Form  of  suggestion  and  affidavit  by  judgment  creditor  that  a  perBon 

has  effects  of  the  judgment  creditor  in  his  possession. 

427.  No  order  requiring  garnishee  to  answer  can  be  entered  until  bond  pro- 

vided by  statute  is  filed  by  judgment  creditor. 

428.  Form  of  bond  to  be  given  by  judgment  creditor,  to  obtain  order  sum- 

moning garnishee   and   judgment   debtor  before  justice  to 
answer  respecting  garnishee's  liability  to  debtor. 
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1 429.  The  order  to  be  issued  by  the  justice  requiring  garnishee  to  appear,  ite 

service  upon  him  and  the  effect  of  such  service. 

430.  Form  of  order  to  be  issued  by  the  justice  directing  the  appearance  be- 

fore him  of  the  garnishee  and  judgment  debtor  to  answer 
respecting  the  liability  of  the  garnishee  to  such  debtor. 

430a.  No  judgment  can  be  rendered  against  a  garnishee  upon  a  suggestion 

of  a  judgment  creditor  without  due  notice  served  upon  the 
judgment  debtor. 

430&.  The  judgment  debtor  may  waive  the  notice  required  to  be  served  upon 

him  when  a  party  has  been  suggested  upon  a  judgment  as 
being  indebted  to  such  debtor. 

431.  Docket   entry   discharging   garnishee    suggested    because   of   his   non- 

liability to  the  judgment  debtor. 

432.  Docket  entry  discharging  garnishee  suggested  because  his  personal  ef- 

fects do  not  exceed  two  hundred  dollars. 

433.  Appearance  and  examination  of  garnishee — Procedure  upon  failure  of 

garnishee  to  appear — Answer  where  garnishee  lives  in  an- 
other county. 

433a.  Rendition  of  judgment  against  garnishee  on  suggestion — ^When  debt 

due  and  when  not  due — When  garnishee  liable  for  effects 
other  than  money. 

434.  When  judgment  may  be  entered  against  garnishee  upon  a  suggestion  by 

judgment   creditor. 

435.  When  execution  may  issue  against  a  garnishee  upon  judgment.    . 

436.  In  the  law  of  garnishment  the  word  "persgn"  includes  a  corporation  as 

well  as  a  natural  person. 

437.  Who  may  be  garnisheed. 

Who  may  not  be  garnisheed: 

(a)   Executors  and  administrators. 

(h)  Public  officers  of  all  kinds  as  to  public  funds  which  they  hold 
in  a  public  capacity. 

(c)  Municipalities  such  as  incorporated  cities  and  towns. 

{d)  The  United  States,  states,  counties,  and  other  like  municipali- 
ties. 

{e)  The  clerk  of  a  court  holding  funds  as  such. 

(/)  A  guardian  holding  the  property  in  his  fiduciary  capacity. 

{g)  A  receiver  of  a  court. 

{h)  A  person  only  liable  to  the  defendant  upon  an  uncertain  con- 
tingency. 

{%)  A  claim  for  unliquidated  damages. 

(/)  A  railroad  company  for  cars  in  its  possession  belonging  to  an- 
other line  or  company  under  a  contract  or  running  ar- 
rangement, whereby  each  receives  from  the  other  loaded  cars 
and  hauls  them  to  the  point  of  destination  on  its  own  line, 
and  after  discharging  the  freight,  returns  them  as  soon  as 
practicable. 
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I  437a.  Non-resident  as  garnishee — ^When  judgment  may  or  may  not  be  ren* 

dered  against  bim. 
4375.  Foreign   railroad   corporation — When  may  not  be  gamisheed. 
438.  Death  of  garnishee  before  answer  f^led  by  him. 
438a.  Defenses  which  a  garnishee  may  make  for  his  own  protection. 

§  398.  General  observations. — ^The  process  of  garnishment  is 
only  a  method  provided  by  law  to  make  the  remedy  of  attachment 
more  effectual,  or  to  reach  property  for  the  satisfaction  of  a  per- 
sonal judgment  that  is  not  really  available  by  means  of  execution. 
It  is  purely  a  statutory  proceeding/  and  its  scope  and  application 
can  not  be  extended  beyond  the  provisions  of  the  law.*  It  is  in  the 
nature  of  a  proceeding  in  rem,  and  is  in  effect  an  action  by  the 
defendant  in  the  name  of  the  plaintiff,  the  purpose  and  result  of 
which  are  to  subrogate  the  plaintiff  to  the  rights  of  the  defendant 
against  the  garnishee.*  And  whenever  the  defendant  may  properly 
sue  and  obtain  a  personal  judgment  against  his  debtor,  the  latter 
may  be  reached  by  the  process  of  garnishment.* 

§  398a.  Designation  by  plaintiff  of  person  to  be  summoned 
as  garnishee  in  attachment. — ^When  an  order  of  attachment  has 
been  issued  by  the  justice,  the  plaintiff  may  designate  any  person 
who  has  in  his  possession  or  control  any  personal  property  of 
the  defendant  or  be  liable  to  such  defendant  for  any  sum  of 
money,**  and  the  person  so  designated  shall  then  be  summoned 
as  a  garnishee  to  answer  as  .to  any  personal  property  of  the 
defendant  which  he  may  have  in  his  possession  or  control,  or 
sum  of  money  he  may  owe  sych  defendant.** 


1  Siegel  V.  Schueck,  167  111.  522,  59 
Am.  St.  Eep.  309,  47  N".  E.  Eep.  856. 

^Idem;  Coda  v.  Thompson,  39  W. 
Va.  67,  19  S.  E.  Rep.  548;  Ringold 
V.  Suitor,  35  W.  Va.  186,  13  S.  K 
Rep.  46.  In  Ringold  v.  Suitor,  the 
court  in  its  opinion  says:  "Garnish- 
ment is  purely  a  creature  of  statute; 
and  we  can  only  follow  the  procedure 
pointed  out  by  statute;  and  it  is  not 
within  the  rules  of  construction  gov- 
eming  common  law  actions.  It  can 
not  be  resorted  to  execept  where  the 
statute  expressly  authorizes  it;  and 
when  the  statutory  limits  have  been 


reached  without  accomplishing  the 
purposes  for  which  it  was  invoked,  we 
can  not  extend  its  operations  into 
new  fields  or  contrive  new  means  of 
applying  it  to  the  exigencies  of  the 
particular  case." 

aNeufelder  v.  German  American 
Ins.  Co.,  6  Wash.  336,  36  Am.  St. 
Rep.  166,  33  Pac.  Rep.  870. 

*Wyeth  Hardware  &  Mfg.  Co.  v. 
Lang,  127  Mo.  242,  48  Am.  St.  Rep. 
626,  29  S.  W.  Rep.  1010. 

4oCode,  1913,  ch.  60,  sec.  197. 

^^  Code,  1913,  ch.  60,  sec.  197. 
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§  398b.  Fonn  of  designation  by  plaintiff  of  person  to  be  pro- 
ceeded against  as  garnishee  in  attachment  who  owes  money  to 
the  defendant  sufficient  to  pay  plaintiff's  demand. 

A.  B.y  Plaintiff,      ^  Proceedings  in  attachment  and  garnishment 

vs.  >  before  ,  a  justice  of  county, 

O.  D.,  Defendant.  )  West  Virginia. 

The  plaintiff  in  the  above  styled  action  hereby  designates  E.  F, 
as  a  person  who  *  *  is  liable  to  said  defendant  in  a  sum  of  money 
sufficient  in  amount  to  pay  *  the  demand  of  the  plaintiff  against 
the  defendant  in  said  action,  and  asks  that  the  said  £.  F.  be 
summoned  to  answer  as  a  garnishee  therein. 

§  398c.  Form  of  designation  by  plaintiff  of  person  to  be  pro- 
ceeded against  as  garnishee  in  attachment  who  owes  money  to 
the  defendant  sufficient  only  to  p^  part  of  plaintiff's  demand.^ 
Follow  the  form  given  in  §  3986  to  the  *  and  continue  as  follows: 
a  considerable  part  of  the  demand  of  the  plaintiff  against  the 
defendant  in  said  action,  and  asks  that  the  said  E.  F.  be  sum- 
moned to  answer  as  garnishee  therein. 

§  398d.  Form  of  designation  by  plaintiff  of  person  to  be  pro- 
ceeded against  as  garnishee  in  attachment  who  has  in  his  posses^ 
sion  or  control  personal  property  of  the  defendant. — Follow  the 
form  given  in  §  3986  to  the  *  *  and  continue  as  follows:  has  in 
his  possession  and  control  personal  property  of  the  defendant 
sufficient  in  value  to  pay  the  demand  of  the  plaintiff  against  the 
defendant  in  said  action,  and  asks  that  said  E.  F.'  be  summoned 
to  answer  as  garnishee  therein. 

^  §  399.  How  a  party  may  be  summoned  as  a  garnishee  in  at- 
tachment.—The  officer  who  is  to  execute  the  order  of  attach- 
ment shall,  within  his  county,  deliver  a  copy  of  such  order,  to  any 
person  designated  by  the  plaintiff,  or  whom  the  officer  believes  to 
have  in  his  possession  or  control,  any  personal  property  of  the 
defendant,  or  to  be  liable  to  said  defendant,  for  any  sum  of  money, 
and  such  delivery  shall  be  a  sufficient  levy  of  the  attachment,  in 
respect  to  the  person  to  whom  such  copy  is  delivered.*  This  is  the 
only  summons  or  notice  necessary  to  hold  the  garnishee  liable  to 

•  Code,  ch.  50,  sec.  197  s  1^06,  Bee  2148. 
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the  plaintiff  for  whatever  personal  property  of  the  defendant,  not 
exempt  by  law  from  execution  or  other  process,  he  had  in  "his 
possession  or  control,  or  whatever  sum  he  was  liable  for  to  the 
defendant,  at  the  time  he  received  said  copy,  and  whether  the 
same  was  then  due  and  payable  or  not,  or  thereafter  to  become 
due,  so  far  as  may  be  necessary  to  satisfy  any  judgment  which 
the  plaintiff  may  recover  against  the  defendant,  not  exceeding  the 
sum  mentioned  in  the  order  of  attachment,  with  interest  and 
costs,  including  the  costs  of  the  attachment  proceedings.® 

§  399a.  Person  can  not  be  summoned  outside  of  county  in 
which  the  justice  is  sitting  to  answer  as  garnishee. — In  Bank  of 
Gassaway  v.  Stalnaker,®*  it  is  decided  that  a  justice  can  not 
summon  one  as  garnishee  from  another  county,  and,  on  his 
default  to  appear  and  answer,  render  a  valid  judgment  against 
him  in  favor  of  the  judgment  creditor,  inasmuch  as  a  justice 
has  no  jurisdiction  over  one  as  garnishee  if  he  resides  in  another 
county  and  is  not  served  with  summons  in  the  justice's  own 
county. 

§  400.  When  garnishee  in  attachment  will  be  discharged  from 
all  liability  to  the  plaintiff  upon  his  answer  alone. — It  is  provided 
.by  statute^  that  if  the  garnishee  shall  return  an  answer  that  he  or 
it  is  not  liable  to  the  defendant  for  any  sum  of  money,  and  has  not 
in  his  or  its  possession  and  control  any  personal  property  of  the 
defendant,  the  plaintiff  may,  within  ninety  days  from  the  time  of 
filing  such  answer,  contest  the  truth  of  sanje,  after  having  first 
served  notice  upon  the  garnishee  of  his  purpose  so  to  contest  the 
truth  of  such  answer,  and  if  such  notice  be  not  served  within  such 
time,  then  an  order  shall  be  entered  discharging  the  said  garnishee. 

§  400a.  Form  of  answer  of  garnishee  in  attachment,  stating 
that  he  is  liable  to  the  defendant  in  the  action. 

A.  B.,  Plaintiff,      ^  Civil  action  before  ,  a  justice 

vs.  >  District,  County, 

C.  D.,  Defendant.  )  West  Virginia. 

I.  J.,  who  has  been  summoned  to  answer  as  garnishee  in  the  above 
styled  action,  for  answer  as  such  garnishee  says  that  he  *  is  liable 

^Idem.  7  Code,  ch.  50,  sec.  197;   1906,  sec. 

««  69  W.  Va.  85,  71  S.  E.  183.  2148. 
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to  the  defendant,  C.  D.,  for  the  sum  of  $ ,  which  is  now  due 

and  payable.  (//  not  due,  state  the  time  when  it  zvill  become  due. 
Or  J  if  the  garnishee  has  personal  property,  proceed  after  the  asterisk, 
as  follows:  has  in  "his  possession  or  control  the  following  personal 
property  belonging  to  the  said  C.  D.  (Here  describe  the  property.) 

I.  J. 

Sworn    to    and    subscribed    before    me,    this    the day  of 

,  190—. 

'■ ,  J.  P. 

§  401.  Form  of  answer  of  garnishee  in  attachment  stating  that 
he  has  no  personal  effects  of  the  defendant  and  is  not  liable  to 
him  for  any  sum  of  money. — Follow  the  form  in  §400a  down 
to  the  asterisk,  cmd  then  proceed  as  foUozvs:  is  not  liable  to  the 
defendant,  C.  D.,  in  any  sum  of  money,  rior  has  he  in  his  possession 
or  control  any  personal  property  belonging  to  the  said  C.  D. 

I.  J. 

Subscribed  and  sworn  to  before  me,  this  the  —  day  of , 

190—. 


-.  J.  P. 


/ 

§  402.  Discharge  of  garnishee  in  attachment  by  delivery  of 
property  or  payment  of  money. — The  garnishee  may  at  any  time 
before  judgment  against  himself,  deliver  the  property  or  money  for 
which  he  is  so  liable,  or  a  sufficiency  thereof,  to  the  officer  before 
the  return  of  the  order  of  attachment  or  to  the  justice,  and  shall 
thereby  be  discharged  from  liability. 

§  403.  Form  of  notice  by  plaintiff  that  he  will  contest  truth 
of  answer  filed  by  garnishee  in  attachment. 

A.  B.,  Plaintiff,        \       Civil  action  before ,  a  justice  of 

vs.  >      District, County,  West 

C.  D.,  Defendant.    )       Virginia. 

I.  J.,  the  garnishee  summoned  in  the  above  action,  is  hereby  re- 
spectfully notified  that  the  plaintiff  in  said  action  will,  on  the 

day  of ,  190 — ,  at o'clock,  —  m.,  contest  before , 

the  justice  before  whom  said  action  is  pending,  the  truth  of  his 
answer  filed  f  »erein  as  such  garnishee. 

A.  B.,  plaintiff. 

*Code,  ch.  50,  sec.  108;   1906,  sec  2149. 
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§  404.  Form  of  officer's  return  where  the  order  of  attachment 
is  executed  only  by  delivering  copy  to  garnishee  in  attachment. 

— Received  the  within  order  of  attachment  this  the day  of 

,  190 — ,  at  —  o'clock,  —  m. 

,  Constable. 

Executed  the  within  order  of  attachment  by  delivering  a  copy 
thereof  to  I.  J.,  the  person  designated  in  the  action  of  A.  B.  against 

C.  D.  by  the  plaintiff  therein,  pending  before ,  a  justice,  as 

having  in  his  possession  or  control  personal  property  belonging  to 
the  said  defendant.*     (Or,  as  being  liable  to  the  said  defendant  for 

the  sum  of  $ ,  as  the  case  max  be.)     This  the day  of 

,  190—. 

,  Constable. 

§  405.  Form  of  officer's  return  when  garnishee  in  attachment 
delivers   defendant's   property   or   pays  the   money  to   him. — 

Proceed  as  in  the  form  under  §  404  to  the  asterisk,  and  then  con- 
tinue as  follows:   Whereupon  the  said  I.  J.  delivered  the  property 

(or,  paid  the  money  amounting  to  $ )  to  me,  which  I  now 

have  in  my  custody. 

^  Constable.' 

§406.  Docket  entry  showing  that  garnishee  in  attachment 
has  delivered  property  or  paid  money  over  to  the  justice. — 
After  the  style  of  the  case  and  the  necessary  recitals,  shozving  the 
procedure  already  had  before  the  justice,  continue  as  follozvs:  I.  J., 
the  garnishee  summoned  in  this  case  by  delivering  to  him  a  copy  of 

the  order  of  attachment  issued  herein,  on  this  the  day  of 

,   190 — .  delivered  to  me  the   following  property:      (Here 

describe  the  property)  held  by  him  as  such  garnishee,  belonging  to 
the  defendant  in  this  action.    (Or,  paid  to  me  as  such  garnishee  the 

sum  of  $ on  account  of  which  he  is  liable  to  the  defendant 

in  this  action.) 

§  407.  How  and  when  garnishee  in  attachment  may  be  re- 
quired to  answer. — On  motion  of  the  plaintiff,  after  he  has  ob- 
tained judgment  in  the  attachment  proceeding  on  the  merits  of  the 
action  against  the  defendant,  the  justice  shall  make  an  order  requir- 

•Code.  ch.  50,  sec.   108;    1906,  sec.  ^^Idem, 

2149. 
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ing  any  garnishee,  at  a  time  and  place  specified  in  such  order,  to 
appear  and  answer,  under  oath,  respecting  the  property  and  money 
with  which  he  is  chargeable;  and  may  also  subpoena  witnesses  to 
testify  concerning  the  same.*^ 

§  408.  Docket  entry  of  motion  of  plaintiff  to  require  garnishee 
in  attachment  to  answer,  and  of  order  requiring  appearance.— 
After  the  style  of  the  case  atul  ^h^  entry  of  the  other  proceedings 
had  in  the  case,  continue  as  follows:  On  motion  of  the  plaintiff, 
due  notice  having  been  given  thereof,  it  is  hereby  ordered  that  I.  J., 
the  garnishee  to  whom  was  delivered  a  copy  of  the  order  of  attach- 
ment issued  in  this  case,  be  and  he  is  hereby  required  as  such 

garnishee  to  appear  before  me  at  my  office  in  the  District  of , 

County  of ,  on  the day  of ,  190 — ,  at  —  o'clock, 

—  M.,,and  answer  under  oath  respecting  any  property  or  money 
with  which  he  is  chargeable  as  such  garnishee;  and  it  is  further 
ordered  that  subpoenas  do  issue  for  the  following  witnesses  to 
appear  here  at  said  time  and  place,  and  testify  concerning  the 
liability  of  the  said  garnishee  in  this  action. 

'  §  409.  Form  of  order  operating  as  a  notice  to  garnishee  in 
attachment  that  he  is  required  to  answer. 

A.  B.,  Plaintiff,        \       Civil  action  before , 

vs.  C      ^  justice  of District, 

C.  D.,  Defendant.     )       County,  West  Virginia. 

To  I.  J.: 

You  are  hereby  respectfully  notified  to  appear  before  said  justice 

at  his  office  in  the  said  district,  on  the day  of ,  190 — , 

at  —  o'clock,  —  M.,  and  answer  under  oath  respecting  the  property 
and  money  with  which  you  are  chargeable  as  garnishee  in  said 
action. 

,  J.  P.^^ 

§  410.  The  appearance  of  the  garnishee  in  attachment  and  his 
examination. — When  the  justice  has  made  the  order  requiring 

"Code,  ch.  60,  sec.  206;   1006,  sec.  that  a  copy  of  this  be  made  by  the 

2166.  justice,  and  that  a  constable  deliver 

"The  above  is  a  form  of  notice  to  a  copy  to  the  garnishee,  and   make 
be   served   on   the   garnishee,    as   re-  return  of  service  in  the  usual  man- 
quired  by  the  order  the  form  of  which  ner  to  the  justice. 
ia  found  under  §  408.    It  is  advisable 
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the  appearance  of  the  garnishee,  and  the  garnishee  has  been  served 
with  notice  of  such  order  as  to  the  time  and  place  of  his  appearance, 
it  is  the  duty  of  the  garnishee  to  obey  such  order,  to  appear  before 
the  justice  at  the  time  and  place  designated,  and  submit  to  an  exam- 
ination respecting  any  property  or  money  which  he  may  have  in  his 
possession  or  control  belonging  to  the  defendant,  and  it  is  the 
duty  of  the  garnishee  to  make  full  disclosure  touching  the  amount 
which  he  owes  to  the  defendant,  whether  due  or  not;  and  if  he 
has  any  personal  property  in  his  possession  or  control,  he  should 
state  the  character  thereof,  and  where  situate.** 

« 

§411.  Docket  entry  in  attachment  of  garnishee's  appearance 
and  examination  from  which  it  appears  that  he  is  not  liable. — 

After  the  style  of  the  case  and  the  recital  of  any  other  matters 
properly  applying  to  the  case,  proceed  as  follows:    On  this  the 

day  of  ,   190 — ,  I.  J.,  the  garnishee  in  the  above 

action,  appeared  before  me  and  after  being  duly  sworn,  made 
oath  and  answered  touching  his  liability  to  the  defandant  as  follows : 

Q.  1.  Are  you  indebted  to  the  defendant,  C.  D.,  and  if  so  state 
the  nature  and  amount  of  such  indebtedness? 

Ans.     (Here  state  the  anszver  of  the  garnishee.) 

Q.  2.  Have  you  any  personal  property  in  your  possession  or 
under  your  control  belonging  to  the  defendant,  C.  D.,  and  if  so 
state  its  character  and  where  such  property  now  is? 

Ans.  {Here  state  the  answer,)^*' 

§  412.  Procedure  when  garnishee  in  attachment  fails  to  ap- 
pear.— If  a  garnishee  fail  to  appear  at  the  time  and  place  specified 
in  <he  order  made  by  the  justice  requiring  his  appearance,  and  it 
be  shown  that  a  copy  of  such  order  was  delivered  to  him  ten  days 
at  least  before  that  time,  the  justice  may  either  proceed  to  hear 
proof  respecting  the  property  and  money  with  which  the  garnishee 
is  chargeable,  or  on  motion  of  the  plaintiff  shall  appoint  another 
time,  and  cause  not  less  than  ten  days'  notice  to  be  given  to  the 
garnishee,  that  if  he  do  not  appear  and  answer  at  the  time  so  last 
appointed,  it  will  be  taken  as  an  admission  that  he  is  liable  for 
money  sufficient  to  satisfy  the  judgment  against  the  defendant,  with 
interest  and  costs,  and  the  cost  of  the  attachment.  If  he  fail  to 
appear  after  such  second  notice,  or  if  at  any  time  he  appear  and 

"  Swan's  Treatise  (17th  ed.)  455.  this  manner  until  it  is  ended,  when 

"  The  examination  wiH  proceed  in      it  should  be  signed  by  the  garnishee. 
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refuse  to  answer  any  proper  question,  and  in  either  case  no  suffi- 
cient cause  be  shown  therefor,  the  justice  may  proceed  as  if  the 
garnishee  had  admitted  sufficient  money  to  be  in  his  hands  as 
aforesaid." 

§413.  Docket  entry  where  garnishee  in  attachment  fails  to 
appear  after  ordered  to  do  so,  and  justice  hears  proof  respecting 
the  property  and  money  with  which  garnishee  is  chargeable. — 

, After  the  style  of  the  case,  and  the  recital  of  such  matters  as  have 
already  taken  place  before  the  justice,  continue  as  follows:  It  ap- 
pearing to  me  that  a  copy  of  the  attachment  issued  in  this  case 
was  delivered  to  I.  J.  ten  days  prior  hereto.*  I  have  heard  proof 
respecting  the  property  and  money  with  which  the  said  garnishee 
is  chargeable,  and  find  that  he  is  liable  to  the  defendant,  C.  D.,  in 

the  sum  of  $ .     (Or,  that  he  has  personal  property  in  his 

possession  belonging  to  the  said  defendant,  describing  it,)  It  is 
therefore  considered  by  me  that  the  plaintiff,  A.  B.,  do  recover 

from  the  said  garnishee,  I.  J.,  the  sum  of  $ '• — ,  (the  amount  of 

the  judgment,  when  there  is  sufficient  in  the  hands  of  the  garnishee 
to  pay  such  judgment  and  costs),  and  $ costs,  and  the  pay- 
ment of  this  judgment  against  the  said  I.  J.,  garnishee,  shall  be 
applied  as  a  credit  upon  the  indebtedness  of  the  said  I.  J.  to  the 
said  C.  D.  (Or,  if  the  garnishee  has  personal  property  in  his  hands, 
it  will  then  be  as  follows  after  the  asterisk:  It  is  ordered  that  the 
said  I.  J.  do  deliver  the  said  personal  property  or  a  sufficient 
amount  thereof  to  pay  the  judgment  and  costs  of  this  action,  to 

,  a  constable  of  this  district,  who  is  hereby  directed  to  take 

charge  of  it." 

§  414.  Docket  entry  in  attachment  of  motion  by  plaintiff  to 
fix  a  second  time  and  place  for  garnishee  to  appear  and  answer,  • 
and  directing  notice  thereof  to  be  given  to  garnishee. — Follow 
form  given  under  section  413  to  the  *  and  then  proceed  as  follows: 
and  said  I.  J.  not  appearing,  on  motion  of  the  plaintiff  it  is  here- 
by ordered  that  the  said  I.  J.  be  notified  to  appear  before  me 

at  my  office  in  the  district  of ,  on  the day 

of ,  190 — ,  at  o'clock  m.,  and  answer  under 

oath  touching  his  liability  to  the  said  defendant,  C.  D.,  or 
respecting  any  personal  property  that  may  be  in  his  possession 
and  control,  and  in  default  thereof  it  will  be  taken  as  admitted 

"Code,  ch.  60,  see.  206;   1906,  sec.  "This  form  is  founded  on  sec.  206 

2157.  of  ch.  50  of  the  Ck>de;  1906,  sec.  2157. 
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that  he  is  liable  to  the  said  .defendant  in  an  amount  sufficient  to 
satisfy  the  judgment  in  this  action  against  the  said  defendant,  with 
interest  and  costs,  together  with  the  costs  of  the  attachment  pro- 
ceeding in  this  action.^^ 

§  415.    Form  of  notice  to  garnishee  in  attachment  of  second 
time  and  place  fixed  for  him  to  appear  and  answer  as  garnishee.— 

After  the  style  of  the  case,  proceed  as  follows:  You  are  hereby 
respectfully  notified  as  garnishee  in  the  above  action,  on  motion 

of  the  plaintiff  therein,  that  I  have  appointed  the  day  of 

,  19 — ,  at o'clock,  —  M.,  as  the  time  and  my  office  in 

the  district  of  ,  county  of  ,  state  of  West  Virginia, 

as  the  place,  at  which  you  are  required  to  appear  and  answer 
respecting  your  liability  to  the  said  defendant,  C.  D.,  and  if  you 
do  not  appear  at  said  time  and  place  it  will  be  taken  as  an 
admission  that  you  are  liable  to  the  said  C.  D.  for  money,  to  satisfy 
the  judgment  against  the  said  C.  D.,  with  interest  and  costs,  and 
the  costs  of  the  attachment  issued  therein. 

,  J.  P.** 

§  416.    How  garnishee  in  attachment  may  answer  when  he  re- 
sides in  another  county  than  that  wherein  the  action  is  pending. — 

It  is  provided  by  statute^**  that  if  the  garnishee  reside  in  another 
county,  he  may  always  answer  in  writing,  under  oath,  and  such 
answer,  if  sufficient,  shall  be  equivalent  to  his  personal  appearance 
and  examination ;  or,  if  insufficient,  he  may  be  required,  being  first 
served  with  a  copy  thereof,  to  answer,  under  oath,  -proper  inter- 
rogatories^ in  writing,  approved  and  allowed  by  the  justice,  and 
his  failure  to  file  with  the  justice  his  answer  to  such  interrogatories 
within  two  weeks  after  he  has  been  served  with  a  copy  thereof^ 
shall,  unless  good  cause  be  shown  for  such  failure,  be  taken  as  an 
admission  by  the  garnishee  that  he  has  sufficient  money  in  his 
hands  as  aforesaid.** 

But  it  must  not  be  overlooked  that  a  person  residing  in  another 
county  summoned  to  answer  as  a  garnishee  must  be  served  in 
the  county  where  the  justice  is  sitting.*®* 

§417.  Form  of  interrogatories  to  garnishee  in  attachment 
whose  answer   is   insufficient. — After  the  style  of  the  case:    In- 

17  This  notice  must  be  served  not  at  least  ten  days  prior  to  the  time 
less  than  ten  days  prior  to  the  time  the  garnishee  is  required  to  appear, 
that  the  garnishee  is  required  to  ap-  is*  Code,  ch.  50,  sec.  206;  1906,  sec*, 
pear.  2157. 

18  This  form  is  based  on  sec.  206  of  i<»  Idem, 

ch.  50  of  the  Code,  1906,  sec.  2157,  ^^  See  ante,  §  399a. 

and  a  copy  of  which  should  be  served 
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terrogatories  propounded  by  A.  B.  in  the  above  action  to  I.  J.,  a 
garnishee  residing  in  the  County  of ,  State  of  West  Virginia : 

Interrogatory  1.     {Here  propound  the  interrogatory.) 

Ans.     {Here  insert  the  answer,) 

(Continue  in  this  manner  until  the  plaintiff  has  propounded  all 
the  interrogatories  that  he  desires  relating  to  the  matter  in  ques- 
tion.)^^ 

§  417a.  Form  of  garnishee's  answer  to  interrogatories. — After 
the  style  of  the  case:  Answers  of  I.  J.,  garnishee  in  the  above 
action,  to  the  interrogatories  propounded  to  him  by  the  plaintiff 
therein : 

1.  {Here  insert  answer  to  the  first  interrogatory.) 

2.  {Here  insert  answer  to  the  second  interrogatory,  and  con- 
tinue until  all  the  interrogatories  are  ansivered.) 

State  of  West  Virginia,  County  of ,  to-wit : 

Before  the  undersigned  authority  this  day  personally  came  I.  J., 
who,  after  being  first  duly  sworn,  says  that  the  foregoing  answers 
are  true  to  the  best  of  his  knowledge  and  belief. 

I.  J. 

Subscribed  and  sworn  to  before  me  this  the day  of , 

190—. 


,  J.  P.    {Or, 

Notary  public,  as  the  case  may  be.) 


§  418.  Docket  entry  approving  and  allowing  interrogatories 
to  garnishee  in  attachment  whose  answer  is  insufficient. — After 
the  style  of  the  case,  and  the  recital  of  any  other  matters  already 
transacted  before  the  justice,  continue  ay  follows: 

On  this  the day  of ,  190 — ,  came  A.  B.,  the  plain- 
tiff in  the  above  action,  and  submitted  to  me  certain  interrogatories 
to  be  propounded  to  I.  J.,  the  garnishee  summoned  to  answer  in 
this  action;  and  which  being  seen  and  inspected  by  me,  I  hereby 

approve,  and  which  I  have  hereby  transmitted  to ,  a  justice, 

of ,  in County,  West  Virginia,  to  be  by  him  presented 

"This  rormia  based  upon  section      in  a  county  other  than  the  one  in 
206  of  chapter  50  of  the  Code,  1906,      which  the  action  is  pending. 
sec.  2157,  where  the  garnishee  resides 
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to  said  I.  J.  for  answer ;  it  appearing  to  me  that  the  answer  of  the 
garnishee  given  in  this  case  is  not  sufficient.^^ 

§  419.    When  order  directing  garnishee  in  attachment  to  pay 
money  to  plaintiff  or  deliver  property  to  officer  will  be  entered. — 

If  it  appear  by  the  admission  or  examination  of  the  garnishee,  or 
otherwise,  that  he  is  liable  for  any  money  or  property,  whether 
sufficient  to  satisfy  the  judgment  or  not,  the  justice,  if  it  be  a  sum 
of  money,  shall  order  him  to  pay  the  same,  or  so  much  thereof  as 
will  be  sufficient,  to  the  plaintiff,  to  be  applied  first  to  the  costs  of 
the  attachment,  and  the  balance  to  the  discharge  of  the  judgment 
against  the  defendant ;  but  if  it  be  shown  that  such  sum  of  money 
is  not  yet  due  and  payable,  the  order  shall  be  for  the  payment 
thereof  at  the  time  (to  be  stated  in  such  order)  when  it  will  be 
due  and  payable.  If  it  be  property  and  not  money,  for  which  the 
garnishee  is  liable,  the  justice  shall  ascertain  the  value  thereof,  and 
order  the  said  garnishee  to  pay  the  value,  or  so  much  thereof  as 
will  be  sufficient,  to  the  plaintiff,  to  be  applied  as  aforesaid,  on  a 
certain  day  to  be  specified  in  the  order,  unless  the  garnishee  on  or 
before  such  day,  deliver  the  said  property,  or  a  sufficiency  thereof, 
to  the  officer  designated  by  the  justice  to  receive  it.  If  property 
be  so  delivered  it  shall  be  sold  as  if  taken  on  execution  under  an 
order  of  sale  to  be  made  by  the  justice,  and  the  proceeds  applied  as 
aforesaid." 

§  420.   Docket  entry  of  order  directing  garnishee  in  attachment 
to  pay  money  to  plaintiff  when  claim  against  garnishee  is  due. — 

After  the  style  of  the  action,  and  the  necessary  recitals  of  what 
has  already  taken  place  before  the  justice,  proceed  as  follows: 

It  appearing  by  the  answer  of  I.  J.,  garnishee  in  this  action, 
that  the  said  I.  J.  is  liable  to  the  defendant,  C.  D.,  in  the  sum  of 

$ ,*  which  is  now  due  and  payable,  it  is  ordered  that  the 

said  I.  J.  do  pay  to  the  plaintiff  the  said  sum  of  $ .  to  be 

applied  first  to  the  payment  of  the  costs  of  the  attachment  in  this 
action,  and  the  balance  to  the  discharge  of  the  judgment  of  the 
said  A.  B.  against  the  said  C.  D.^' 

"This   form    is   adapted   from    sec.  '"Code,  ch.  50,  sec.  207;    1906,  sec. 

206,   ch.    50   of   the   Code,    1906,   sec.      2158. 

2157.  »  See  sec.  207  of  ch.  60  of  the  Code, 

1906,  sec.  2158. 
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§  421.  Docket  entry  of  order  directing  ganiishee  in  attachment 
to  pay  money  to  plaintiff  when  claim  against  garnishee  becomes 
due  and  payable. — Proceed  as  in  form  under  §  420  to  the  asterisk, 
and  then  continue  as  follows:  which  sum  is  not  now  due  and  pay- 
able, but  that  the  same  will  be  due  and  payable  on  the  

day  of ,  190—,  it  is  ordered  that  the  said  I.  J.  do  pay  to  the 

said  A.  B.  the  said  sum  on  the day  of ,  190 — ,  the 

time  when  the  said  liability  will  become  due  and  payable." 

§  422.  Docket  entry  of  order  against  garnishee  in  attachment 
when  garnishee  is  liable  for  property  and  not  money. — After  the 
style  of  the  case,  and  the  proper  recitals  of  any  matters  that  hofve 
already  taken  place  before  the  justice,  proceed  as  follows:  It  ap- 
pearing from  the  admission  {or,  examination,  as  the  case  may  be) 
of  the  garnishee  that  the  said  garnishee,  I.  J.,  has  property,  to-wit, 
{Here  describe  the  same),  for  which  he  is  liable  to  the  said  C.  D., 

I  have  ascertained  the  value  thereof  to  be  $ .    It  is  therefore 

ordered  that  said  I.  J.  do  pay  the  said  sum  of  $ ,  the  value  of 

said  property  {or,  so  much  thereof  as  will  be  sufficient,  as  the  case 
may  be),  to  the  plaintiff,  to  be  applied  first  to  the  payment  of  the 
costs  of  the  attachment  awarded  in  this  case,  and  the  balance  to  the 
discharge  of  the  judgment  rendered  in  favor  of  the  said  A.  B. 
against  the  said  C.  D.,  and  that  said  payment  of  the  said  I.  J. 

to  the  said  A.  B.  be  made  on  the day  of ,  19—, 

unless  said  I.  J.  oi^  or  before  said  last  named  day  deliver  said 

property  or  a  sufficient  amount  thereof  to ,  a  constable  of 

this  county,  who  shall  receive  the  same;  and  when  so  received  said 
constable  is  hereby  ordered  to  sell  the  same  as  if  taken  on  execution, 
and  that  the  proceeds  be  applied  by  said  constable  as  herein  above 
provided.** 

§  423.  When  execution  may  issue  against  garnishee  in  attach- 
ment.— It  is  provided  by  statute**  that  any  order  made  by  a 
justice  pursuant  to  section  two  hundred  and  seven  of  chapter  fifty 
of  the  Code,  directing  the  payment  of  money  by  a  garnishee,  may 
be  enforced  by  execution  against  the  garnishee,  in  the  name  of  the 
plaintiff,  when  such  money  is  or  becomes  due  and  payable. 


^Idem,  "Code,  ch.  60,  sec.  208;  1906,  seo. 

*/dem.  2169. 
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§  424.  An  appeal  lies  from  judgment  against  garnishee  in  at- 
tachment.— When  a  judgment  is  rendered  against  a  garnishee, 
an  appeal  may  be  taken  therefrom  to  the  circuit  court  in  like  cases 
and  manner  as  from  other  judgments  of  justices.^^ 

§  425.  When  garnishee  in  attachment  allowed  costs. — It  is 
provided  by  statute  that  when  the  garnishee  fairly  discloses  what- 
ever he  may  be  liable  for,  and  complies  with  and  performs  the  orders 
of  the  justice,  he  shall  be  allowed  his  reasonable  costs  and  expenses 
out  of  the  money  or  property  surrendered  by  him.** 

•  §  425a.  How  judgment  creditor  may  have  a  person  garni- 
sheed.^ — On  a  suggestion  by  a  judgment  creditor,  verified  by  affi- 
davit, to  the  justice  who  rendered  the  judgment,  or  his  successor, 
that  any  person,  whether  in  the  same  or  another  county,  has  effects 
of  the  judgment  debtor  in  his  possession  or  control,  not  exempt 
by  law  from  execution,  or  is  liable  to  the  debtor  in  any  sum  of 
money,  whether  then  due  and  payable,  or  thereafter  to  become  so, 
not  exempt  from  the  lien  of  an  execution,  the  justice  shall  order 
such  person  and  the  judgment  debtor  to  appear  before  him  at  the 
time  and  place  specified  in  .such  order,  and  answer,  under  oath, 
respecting  such  effects  and  liability :  and  may  also  subpoena  wit- 
nesses to  testify  concerning  the  same.-® 

§  426.  Form  of  suggestion  and  affidavit  by  judgment  creditor 
that  a  person  has  effects  of  the  judgment  creditor  in  his  posses- 
sion.— After  the  style  of  the  case:  The  plaintiff  hereby  sug- 
gests to  the  said  justice,  being  the  justice  who  rendered  the  judg- 
ment in  the  above  entitled  action,  (or,  the  successor  to  the  justice 

who  rendered  the  judgment),  that  I.  J.,  of  the  County  of  

and  State  of  West  Virginia,  has  effects  of  the  said  C.  D.,  a  judge- 
ment debtor  in  said  action,  in  his  possession  not  exempt  by  law 
from  exeaition,  and  that  he  desires  the  said  I.  J.  to  be  required  to 
appear  before  the  said  justice  at  a  time  and  place  to  be  specified, 
and  to  answer  under  oath  respecting  such  effects. 

A.  B.,  plaintiff. 

"^  Idem.  *Code,  ch.  50,  sec.  120;  1906,  sec 

"Code,  ch.  60,  sec.  209;  1906,  sec.   2071. 
2160. 


405  GARNISHMENT.  §  428 

State  of  West  Virginia,  County  of  ,  to-wit: 

Before  the  undersigned  authority  this  day  personally  came  A.  B., 
who,  after. being  first  duly  sworn,  says  that  the  matters  set  forth 
in  the  above  suggestion  are  true,  as  he  verily  believes. 

A.  B. 

Sworn  to  and  subscribed  before  me,  this  day  of , 

190--. 


•.  J.  P. 


§  427.  No  order  requiring  garnishee  to  answer  can  be  entered 
until  bond  provided  by  statute  is  filed  by  judgment  creditor. — 

The  statute  provides  that  no  order  shall  be  issued  summoning  a 
person  to  answer  who  has  been  suggested  as  having  in  his  pos- 
session or  control  effects  of  the  judgment  debtor,  until  the  judg- 
ment creditor  shall  file  with  the  justice  a  bond  with  good  security, 
to.  be  approved  by  such  justice,  in  a  penalty  at  least  double  the 
amount  of  his  claim  against  the  judgment  debtor,  with  condition 
that  if  he  fail  to  have  the  property  or  money,  or  both  (as  the  case 
may  be)  in  the  hands  of,  or  owing  by  the  persbn  suggested,  applied 
to  the-  pa3rment  of  his  claim,  he  will  pay  to  the  judgment  debtor  all 
such  costs  and  damages  as  he  may  sustain  by  reason  of  the  filing 
and  trial  of  such  suggestion.*® 

§  428.  Form  of  bond  to  be  given  by  judgment  creditor,  to  ob- 
tain order  summoning  garnishee  and  judgment  debtor  before 
justice  to  answer  respecting  garnishee's  liability  to  debtor. 

KNOW  ALL  MEN  BY  THESE  PRESENTS :  That  we,  A.  B. 
and  L.   M.,  are  held  and  firmly  bound  unto  the   State  of  West 

Virginia  in  the  sum  of dollars,  (the  penalty  must  be  at  least 

double  the  amount  of  the  plaintiff's  claim  against  the  judgment 
debtor),  for  the  payment  whereof  well  and  truly  to  make  we 
bind  ourselves  jointly  and  severally  firmly  by  these  presents.  Wit- 
ness our  hands  and  seals,  this  the day  of ,  190 — . 

The  condition  of  the  above  obligation  is  such  that  whereas  the 
above  bound  A.  B.  has  made  a  suggestion  and  affidavit  that  L  J. 
is  liable  to  the  defendant  in  a  certain  action  wherein  A.  B.  is  plain- 
tiff and  C.  D.  is  defendant,  pending  before  ,  a  justice  of 

district,  County,  and  State  of. West  Virginia,  and 

Code,  ch.  50,  see.  121 ;    1906,  sec.  2072. 


0V 
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the  said  A.  B.  desiring  an  order  sig^d  by  the  justice  to  be  issued, 
commanding  the  said  I.  J.  to  appear  and  answer  said  suggestion: 

Now,  therefore,  if  the  said  A.  B.,  the  plaintiff  in  the  above  action, 
fail  to  have  the  property  or  money  in  the  hands  of  or  owing  by 
the  said  I.  J.  applied  to  the  payment  of  his,  the  said  A.  B/s  claim, 
and  shall  pay  the  said  C.  D.  all  such  costs  and  damages  as  he  may 
sustain  by  reason  of  the  filing  and  trial  of  said  suggestion,  then 
this  obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 

A.   B.  (Seal) 
L.  M.  (Seal) 

§  429. '  The  order  to  be  issued  by  the  justice  requiring  garni- 
shee to  appear,  its  service  upon  him  and  the  effect  of  such  ser- 
vice.— The  order  requiring  the  appearance  of  the  garnishee  shall 
be  sigfned  by  the  justice  and  served  and  returned  like  a  summons, 
but  the  exact  time  of  the  service,  shall  be  stated  in  the  return.  And 
the  person  suggested  as  having  such  effects,  or  as  liable  to  the 
judgment  debtor  for  a  sum  of  money,  shall  from  the  time  of  the 
service  thereof  on  him,  be  liable  to  the  judgment  creditor  for  what- 
ever effects  (real  estate  excluded)  of  the  judgment  debtor,  not 
exempt  by  law  from  execution,  were  in  his  possession  or  control 
when  the  order  was  served,  and  whatever  amount  he  was  then 
liable  for  to  the  judgment  debtor  not  exempt  from  the  lien  of  an 
execution,  whether  then  due  and  payable  or  thereafter  to  become 
so,  but  so  far  only  as  may  be  necessary  to  satisfy  the  judgment, 
including  the  costs  of  the  proceedings  upon  the  suggestion.  Pro- 
vided, such  effects,  or  the  sum  of  money  for  which  any  such  person 
is  so  liable,  shall  not  be  liable  to  the  judgment  creditor  if  the  judg- 
ment debtor  shall  show  to  the  satisfaction  of  the  justice  that  he 
is  a  husband  or  parent  and  is  a  resident  of  the  State,  and  that  his 
personal  estate,  including  such  effects  and  money,  does  not  exceed 
two  hundred  dollars.*^ 

§  430.  Form  of  order  to  be  issued  by  the  justice  directing  the 
appearance  before  him  of  the  garnishee  and  judgment  debtor  to 
answer  respecting  the  liability  of  the  garnishee  to  such  debtor. 

A.  B.,  Plaintiff,     ^  Civil  action  pending  before ,  a 

vs.  >  justice  of District, County, 

C.  D.,  Defendant.  )  West  Virginia,  and  upon  suggestion 

It  appearing  on  suggestion  verified  by  affidavit  that  I.  J.  has 
in  his  possession  or  control,  effects  belonging  to  the  defendant, 

•*Code,  ch.  60,  sec.  121;    1906,  sec.   2072. 
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C.  D.,  not  exempt  by  law  from  execution  (or,  is  liable  to  said 
C.  D,  in  any  sum  of  money,  stating  the  amount,  either  due  or  to 
become  due,  not  exempt  from  the  lien  of  an  execution),  it  is 
ordered  that  the  said  C.  D.  and  the  said  I.  J.  do  appear  betore 

me  at  my  office  in  the  district  of  on  the  day  oi 

,   19 — ,  at  —  o'clock,  —  M.,  to  answer  under  oath 

respecting  such  effects. 


-,  J.  p. 


89 


/ 


§  430a.  No  judgment  can  be  rendered  against  a  garnishee  upon 
a  suggestion  of  a  judgment  creditor  without  due  notice  served 
upon  the  judgment  debtor. — When  a  party  has  obtained  a  judg- 
ment against  his  debtor  and  suggests  that  another  is  in  debt  to 
such  debtor,  or  has  in  his  possession  or  control  personal  property 
belonging  to  such  debtor,  the  justice  can  not  render  any  judg- 
ment against  the  garnishee  in  favor  of  the  judgment  creditor 
without  the  proper  service  of  notice  upon  the  judgment  debtor 
as  contemplated  by  the  form  given  in  the  next  preceding  section."* 

§  430b.  The  judgment  debtor  may  waive  the  notice  required  * 
to  be  served  upon  him  when  a  party  has  been  suggested  upon  a 
judgment  as  being  indebted  to  such  debtor. — The  judgment 
debtor  may  waive  the  notice  required  to  be  given  to  him  under 
a  former  section  of  this  work.*^^  If  he  formally  states  in  writing 
or  otherwise  that  the  notice  need  not  be  served  on  him,  of  course, 
this  would  be  a  sufficient  waiver  thereof.  So  a  certain  and  * 
general  appearance  before  the  justice  at  the  time  and  place 
appointed  for  the  garnishee  to  answer  would  constitute  a  waiver 
of  notice."*'  • 


82  The  order,  the  form  of  which  is 
given  above,  must  be  signed  by  the 
justice  and  served  and  returned  like 
a  sumpnons,  but  the  exact  time  of 
service  shall  be  stated  in  the  return. 

820  Crockett  v.  Reynolds,  76  W.  V€U 
763,  86  S.  E.  881. 

826An<e,  §430. 

S2C  Crockett  v.  Reynolds,  76  W. 
Va.  763,  86  S.  E.  881. 

A  apecinl  appearance  will  not 
amoimt  to  a  waiver  of  notice..  In 
Crockett  v.  Reynolds,  supra,  the 
court  in  its  opinion  said:  "The  mere 


protestation  against  the  exercise  of 
jurisdiction  is  not  such  an  appear- 
ance as  wiir  waive  an  objection  based 
on  lack  of  proper  service  of  process. 
Chubbuck  v.  Cleveland,  37  Minn.  466, 
35  N.  W.  362,  5  Am.  St.  Rep.  864. 
Acceptance  of  notice  by  a  non-resi- 
dent defendant  to  take  depositions  is 
not  an  appearance  to  the  cause. 
White  V.  White,  66  W.  Va.  79.  66  S. 
E.  2,  24  L.  R.  A.  (N.S.)  1279,  135 
Am.  St.  Rep.  1013.  The  presence 
of  an.  unserved  defendant,  though  ac- 
companied by  attorney^  merely  as  a 


§432 
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§  431.  Docket  entry  discharging  garnishee  suggested  because 
of  his  non-liability  to  the  judgment  debtor. — After  the  style  of 
the  case  has  been  set  out  in  the  docket,  as  in  the  form  under  §  430, 
and  after  the  other  necessary  recitals  in  the  docket  of  what  has 
taken  place  before  the  justice,  continue  as  follows:  On  this  the 
day  of  ,  19 — ,  came  I.  J.,  who  has  been  duly  sug- 
gested to  answer  respecting  his  liability  to  the  defendant  C.  D.,  and 
having  fully  answered  the  said  suggestion,*  and  it  appearing  from 
his  answer  that  he  is  not  liable  to  the  defendant,  C.  D.,  on  any 
account  whatsoever,  it  is  ordered  that  he  be  and  he  is  hereby 
discharged  from  any  liability  by  reason  of  said  suggestion. 

§  432.  Docket  entry  discharging  garnishee  suggested  because 
his  personal  effects  do  not  exceed  two  hundred  dollars. — Follow 
form  under  §  431  to  the  asterisk,  and  proceed  as  follows:  and  it 
appearing  that  the  said  I.  J.  has  in  his  possession  and  control  per- 
sonal effects  belonging  to  the  defendant,  C.  D.,  but  that  said  per- 
sonal effects  do  not  exceed  two  hundred  dollars,  and  which  have 


•  spectator,  when  the  case  is  called,  is 
not  a  submission  to  the  jurisdiction 
of  the  court,  unless  in  some  way  he 
participates  in  the  proceedings  there- 
in. Fulton  V.  Ramsey,  67  W.  Va. 
321,  68  S.  E.  381,  140  Am.  St.  Rep. 
969. 

In  Chittenden  v.  Darden,  2  Woods, 

.  437,  5  Fed.  Gas.  No.  2688,  un-served 
defendants  in  foreign  attachment  ex- 
ecuted and  filed  a  bond  for  release  of 
the  property  seized  under  the  writ. 
This  action,  it  was  c^pntended,  con- 
stituted an  appearance  and  a  waiver 
of  process.  Denying  it  that  effect 
and  quashing  the  attachment  the 
court  said  the  giving  of  the  bond  did 
not  'amount  to  a  voluntary  appear- 
ance of  the  defendants,  nor  give  the 
court  jurisdiction  over  their  persons.' 
Substantially  a  similar  holding  is 
found  in  Wells  v.  Iron  Works,  3 
Willson,  Civ.  Cases  Ct.  App.  §296, 
and  Prater  v.  Craighead,  118  La. 
627,  43  South.  258.  In  Coplinger  v. 
The  Gibson,  14  Ind.  480,  a  steam- 
boat was  seized  under  attachment, 
and  a  bond  given  for  its  releajse.  But 
it  was  held  that  the  filing  of  the  at- 


tachment bond  and  the  taking  of  dep- 
ositions on  behalf  of  the  vessel,  did 
not  'constitute  a  voluntary  appear- 
ance to  the  suit.'  And  this  court  has 
said  that,  by  the  giving  of  a  forth- 
coming bond  under  the  statute,  'the 
defendant  does  not  waive  irregulari- 
ties and  defects  in  the  attachment 
proceedings.'  Distilling  Co.  v.  Him- 
mel,  74  W.  Va.  756,  82  S.  E.  1094. 

Had  Reynolds  appeared  before  the 
justice  at  the  time  fixed  for  the  re- 
turn of  the  notice  served  on  the  gar- 
niehee,  and  by  filing  the  exemption 
list  or  otherwise  contested  the  right 
of  Crockett  to  sequester  and  apply 
his  wages  as  a  credit  on  the  judg- 
ment, such  action  on  his  part  may 
have  constituted  a  waiver  of  other 
notice  and  an  appearance  in  fact. 
But  the  mere  informal  presentation 
of  a  schedule  of  his  property,  con- 
ceding its  efficaciousness  as  an  ex- 
emption list,  would  not  operate  as  a 
waiver  of  a  process  required  by  stat- 
ute,  or  as  a  submission  of  his  person 
to  the  jurisdiction  of  the  justice  in 
the  garnishment  proceeding." 
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been  claimed  by  the  said  C.  D.  as  exempt  from  execution  or  other 
process,  it  is  ordered  that  the  said  I.  J.  be  and  he  is  hereby  dis- 
charged from  liability  respecting  the  said  suggestion.**** 


§433.  Appearance  and  examination  of  garnishee — Procedure 
upon  failure  of  garnishee  to  appear — Answer  where  garnishee 
lives  in  another  county. — "If  the  person  against  whom  such  order 
is  issued,  or  any  of  them  appear  and  answer,  such  person  shall  be 
examined  under  oath  touching  the  money  and  effects  for  which 
the  person  so  suggested  is  liable  as  aforesaid,  and  the  justice 
shall  hear  any  -proper  evidence  respecting  the  same.  If  the 
person  so  suggested  fail  to  appear,  and  it  be  shown  that  the 
order  was  served  on  him  ten  days,  at  least,  before  the  time  of 
appearance  specified  therein,  the  justice  may  hear  proof  respecting 
the  money  and  effects  for  which  such  person  is  liable  as  afore- 
said; or  on  motion  of  the  judgment  creditor,  may  appoint  another 
time,  and  cause  not  less  than  ten  days'  notice  to  be  given  to 
the  person  so  liable,  that  unless  he  appear  and  answer  at  the 
time  so  appointed,  it  will  be  taken  as  an  admission  that  he  has 
in  his  hands  sufficient  money  of  the  judgment  debtor  to  satisfy 
the  judgment,  including  the  cost  of  the  proceedings  on  the  sug- 
gestion. If  he  fail  to  appear  at  the  time  so  last  appointed,  and 
it  be  shown  that  the  notice  was  served  not  less  than  ten  days 
before  that  time,  or  if  at  any  time  he  appear  and  refuse  to  answer 
any  proper  question,  and  in  either  case  no  good  cause  be  shown 
for  such  failure  or  refusal,  the  justice  may  proceed  as  if  he  had 
admitted  sufficient  money  to  be  in  his  hands.  Provided,  that  if 
the  person  so  liable  reside  in  another  county,  he  may  answer  in 
writing,  under  oath,  and  such  answer,  if  sufficient,  shall  be  equiva- 
lent to  his  personal  appearance  and  examination ;  or  if  insufficient, 
he  shall  be  examined  on  interrogatories  in  writing,  approved  and 
allowed  by  the  justice;  and  his  failure  to  file  with  the  justice  his 
answers  under  oath,  to  such  interrogatories,  within  two  weeks 
after  he  has  been  served  with  a  copy  thereof,  shall,  unless  good 
cause  therefor  be  shown,  be  taken  as  an  admission  that  he  h^is  in 
his  hands  sufficient  money  of  the  judgment  debtor  to  satisfy  the 
judgment,  including  the  costs  of  the  proceedings  on  the  sug- 
gestion." "• 

82(i  For  the  form  of  sc'iiodule  claim-  sseOode,    1913,    eh.    60,    sec.    122, 

ing  exemption,  see  poat,  §§  641,  (42.      serial  sec.  2676. 


§434  HOGG'S  TREATISE   AND   FORMS.  410 

The  procedure  contemplated  by  this  section  corresponds  essen- 
tially to  that  prescribed  by  section  two  hundred  and  six  of  chapter 
fifty  of  the  Code,  which  is  given  in  former  sections  of  this 
treatise.'*^ 

§  433a.  Rendition  of  judgment  against  garnishee  on  sugges- 
tion— ^When  debt  due  and  when  not  due — ^When  garnishee  liable 
for  effects  other  than  money. — "If  it  appear  by  the  admission  or 
examination  of  the  person  against  whom  the  proceedings  on  the 
suggestion  are  pending,  or  by  other  evidence,  that  he  is  liable  for 
any  money  or  effects  of  the  judgment  debtor,  not  exempt  from 
execution  under  section  one  hundred  and  twenty-one,  whether 
sufficient  to  satisfy  the  judgment  or  not,  the  justice  shall  order 
such  person,  if  it  be  a  sum  of  money,  'to  pay  the  same  to  the 
judgment  creditor,  to  be  applied  first  to  the  costs  of  the  proceed- 
ings on  the  suggestion,  and  the  balance  to  the  discharge  of  the 
judgment;  but  if  it  be  shown  that  such  sum  of  money  is  not  yet 
due  and  payable,  the  order  shall  be  for  the  payment  thereof  at 
the  time  (to  be  stated  in  such  order),  when  it  will  be  due  and 
payable.  If  such  person  be  liable  for  effects  other  than  money, 
the  justice  shall  ascertain  the  value  thereof,  and  order  such 
person  to  pay  the  said  value,  or  so  much  as  will  be  sufficient,  on 
a  certain  day  to  be  specified  in  the  order,  to  the  judgment  cred- 
itor, to  be  applied  as  aforesaid,  unless  such  person  on  or  before 
that  day,  deliver  the  said  effects,  or  a  sufficiency  thereof,  to  the 
officer  designated  by  the  justice  to  receive  the  same.  If  effects 
be  so  delivered,  they  shall  be  sold  as  if  taken  on  execution,  under 
an  order  of  sale  to  be  made  by  the  justice,  and  the  proceeds  to  be 
applied  as  aforesaid."  ^^ 

§  434.  When  judgment  may  be  entered  against  garnishee  upon 
a  suggestion  by  judgment  creditor. — The  procedure  under  sec- 
tion one  hundred  and  twenty-three  of  chapter  fifty  of  the  Code,  so 
as  to  authorize  a  judgment  against  a  garnishee  upon  a  suggestion 
by  a  judgment  creditor,  is  substantially  the  same  as  that  against  a 
garnishee  in  attachment  under  section  two  hundred  and  seven  of 
the  same  chapter,  and  which  ha's  already  been  pointed  out,**  and 
it  is  not  necessary  to  repeat  the  forms  and  directions  here. 

82/ See  ante,  §§410-415,  417-418.      *        a*  See  §§419,  420,  421,  422. 
83  Code,    1913,    ch.    50,    sec.     123, 
serial  sec.  2677. 
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In  a  case  wherein  the  process  of  garnishment  has  issued,  it  is 
irregular,  and  therefore  improper,  to  render  a  single  judgment 
against  the  defendant  and  the  garnishee  jointly.*^  As  against  the 
garnishee,  at  least,  such  a  joint  judgment  is  absolutely  void;  nor 
can  it  be  amended  by  converting  it  into  separate  judgments,  the 
one  against  the  defendant,  the  other  against  the  garnishee.  There- 
fore, the  judgment  to  be  rendered  by  the  justice,  when  it  appears 
that  the  garnishee  is  liable,  should  be  against  the  garnishee  alone; 
and  of  course  the  judgment  fixing  the  liability  of  the  defendant 
must  be  a  single  one  against  him  alone.** 

§  435.  When  execution  may  issue  against  a  garnishee  upon 
judgment. — The  same  practice  obtains  as  to  the  issuance  of  an 
execution  against  a  garnishee  upon  judgment  as  against  a  garnishee 
in  attachment.  The  statute  regulating  the  course  pursued  is  the 
same  in  both  cases.  See  §423  of  this  work,  and  section  one 
hundred  and  twenty-four  of  chapter  fifty  of  the  Code. 

§  436.  In  the  law  of  garnishment  the  word  "'person"  includes 
a  corporation  as  well  as  a  natural  person. — The  word  "person" 
in  the  law  authorizing  suggestions  and  garnishments  in  actions 
before  justices  of  the  peace,  includes  corporations  as  well  as 
natural  persons,  so  that  in  any  proper  case  a  private  corporation 
may  be  suggested  or  garnisheed  and  be  held  liable  like  a  natural 
person.'^ 

§437.  Who  may  be  garnisheed. — ^The  statute  provides  that 
any  person,  whether  in  the  county  where  the  judgment  was 
rendered  qr  the  attachment  was  issued,  or  in  another  county,  who 
has  in  his  possession  or  control  personal  effects,  not  exempt  by 
law  from  execution  or  other  process,  or  any  sum  of  money 
whether  due  and  payable  or  not,  belonging  to  the  defendant  in  the 
action  in  which  judgment  was  rendered  or  an  attachment  issued, 
may  be  garnisheed.*® 

Apparently  the  only  restriction  upon  the  process  of  garnishment 
under  the  statute  is  that  the  person  to  be  garnisheed  be  one  who 

ssNiashviUe,    etc.,    Ry.    v.    Brown  st  Code,  ch.  50,  sec.  124;   1906,  sec. 

(Ga.),  60S.  E.  319.  2075. 

MJdem,  8«  Code,  ch.  50,  sees.  120,  197;  1906, 

sees.  2071,  2148. 
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has  in  hi§  possession  or  under  his  control  personal  property  belong- 
ing to  the  defendant  or  owes  the  defendant  money,  which  is  exempt 
from  execution  or  other  process,  and  that  having  such  property  not 
exempt  by  law  from  execution  or  other  process,  he  may  be  gar- 
nisheed.  But  notwithstanding  this  broad  provision  of  the  law,  there 
are  not  a  few  cases  in  which  persons  having  a  defendant's  property 
or  owing  him  money  can  not  be  made  garnishees.  Thus  the  fol- 
lowing persons  can  not  be  made  to  answer  as  garnishees : 

(a)  Executors  and  administrators.^® 

(b)  Public  officers  of  all  kinds  as  to  public  funds  which  they 
hold  in  a  public  capacity.^^ 

(c)  Municipalities  such  as  incorporated  cities  and  towns/^^ 


»» Parker  v.  Donnelly,  4  W.  Va. 
648;  Hudson  v.  Wilber,  114  Mich. 
116,  72  N.  W.  Rep.  172,  47  L.  R.  A. 
345,  and  extended  note. 

^oAumann  v.  Black,  15  W.  Va. 
773;  Curtis  v.  Ford,  10  L.  R.  A.,  note 
at  pp.  529,  530;  Roll  v.  Anderson  Ins. 
Ck).,  23  Gratt.  509;  Marx  v.  Parker, 
9  Wash.  473,  37  Pac.  Rep.  675,  43 
Am.  St.  Rep.  849. 

*i  Hogg's  Eq.  Princp.  73,  and"  au- 
thorities there  cited.  The  general 
rule  is  stated  in  the  text,  and  the 
one  that  applies  in  this  state.  In 
some  jurisdictions  cities  and  towns 
may  be  held  as  garnishees.  Hogg's 
Eq.  Princp.  73,  note  3;  Leake  v.  Lar 
cey,  95  Ga.  747,  22  S.  E.  Rep.  655,  51 
Am.  St.  Rep.  112,  and  note  114-121. 

As  announced  in  the  text,  our  own 
court,  since  the  publication  of  the 
first  edition  of  this  work,  in  its  opin- 
ion in  Welch  Lumber  Co.  v.  Carter 
Bros.  &  Bird,  78  W.  Va.  li;  68 
S.  E.  1035,  said:  "By  the  great 
weight  of  authority,  a  municipal  cor- 
poration, or  other  public  corporation, 
on  principles  of  public  policy,  is  not 
liable  to  garnishee  process.  1  Dil- 
lon on  Mun.  Corp.  (5th  ed.)  §249, 
and  cases  cited;  Waples  on  At- 
tachment and  Garnishment,  313;  2 
Wade  on  Attachment,  §845.  "But 
the  authorities  are  by  no  means  uni- 
form on  this  question.  Among  the 
cases  cited  to  the  contrary  are  Ports- 


mouth Gas  Co.  V.  Sanford,  97  Va.  124, 
33  S.  E.  516,  45  L.  R.  A.  246,  75  Am. 
St.  Rep.  778,  and  Hicks  y.  Roanoke 
Brick  Co.,  94  Va.  741,  27  S.  E.  596. 
Many  of  the  cases  referred  to  in  the 
text  bdoks  are  reviewed,  but  the  ques- 
tion not  decided,  in  our  case  of  Brown 
V.  Gates,  15  W.  Va.  131,  The  Vir- 
ginia decisions  are  not  binding  upon 
us,  and  were  evidently  influenced  by  a 
recent  statute  of  that  state  respect- 
ing public  officers,  and  regarded  as 
having  changed  the  rule  of  public  pol- 
icy in  that  state. 

Counsel  for  plaintiff,  in  support 
of  their  contentions,  present  an  ar- 
gument baeed  on  the  provisions  of  our 
statute  relating  to  attachment  and 
garnishment,  and  the  effect,  as  a  lien, 
of  the  writ  of  fieri  facias,  and  author- 
izing such  corporation  io  be  sued, 
etc.,  and  defining  the  meaning  of 
'person'  to  include  corporations,  etc. 
But  according  to  the  weight  of 
authority  statutes  such  as  these,  un- 
less by  express  words,  are  construed 
not  to  include  public  corporations. 
14  Am.  &  Eng.  Ency.  Law,  (2nd 
cd.)  812,  and  cases  cited. 

While  there  are  some  decisions 
holding  to  the  contrary,  we  are  dis- 
posed to  adopt  the  rule  which  best  ac- 
cords with  the  weight  of  authority, 
and  to  hold  that  a  municipal  or  other 
public  corporation  is  not  liable  to  the 
process  of  garnishment." 
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(d)  The  United  States*  states,  counties  and  ol^er  like  munici« 
palities.^^ 

(e)  The  clerk  of  a  court  holding  funds  as  such/' 

(f)  A  guardian  holding  the  property  in  his  fiduciary  capacity .^^ 

(g)  A  receiver  of  a  court.** 

(h)  A  person  only  liable  to  the  defendant  upon  an  uncertain 
contingency.** 


47 


(i)  A  claim  for  unliquidated  damages. 

(j)  A  railroad  company  for  cars  in  its  possession  belonging 
to  another  line  or  company  under  a  contract  or  running  arrange- 
ment, whereby  each  receives  from  the  other  loaded  cars  and  hauls 
them  to  the  point  o£  destination  on  its  own  line,  axid  after  dis- 
charging the  freight,  returns  them  as  soon  as  practicable.*® 


§  437a.  Non-resident  as  garnishee— When  judgment  may  or 
may  not  be  rendered  against  him. — In  Pennsylvania  R.  R.  Co.  v. 
Rogers,***  the.  Supreme  Court  of  Appeals  decided:  "A  non- 
resident, temporarily  in  the  state,  may  be  summoned  and  com- 
pelled to  answer  as  garnishee,  but  if,  upon  his  answer,  it  be  estab- 
lished that  he  is  a  non-resident,  he  can  not  be  subjected  to  further 
proceedings  in  the  cause,  for  want  of  jurisdiction,  unless,  when 
gamisheed,   he  have  in  the  state  property  of   the  defendant  in 


*2ldem;  Divine  v.  Haine,  18  Am. 
Dec.  194,  and  extended  note,  pp.  200- 
204 ;  State,  eae  reL  Young  v.  State,  14 
WtLBh.  495,  37  L.  R.  A.  207,  and  nfote. 

4»  Hogg's  Eq.  Princp.  73. 

44  Idem. 

45  Oilman  y.  Ketcham,  84  Wis.  60, 
36  Am.  St.  Rep.  899;  Reisner  y.  Gulf, 
etc.,  Ry.  Co.,  89  Tex.  656,  59  Am.  St. 
Rep.  84;  People  y.  Bro<^s,  40  Mich. 
333,  %9  Am.  Rep.  534;  Columbian 
Book  Co.  y.  De  Golyer,  115  Mass.  67; 
Kreisle  v.  CampbeU,  89  Tex.  104; 
Central  Trust  Co.  v.  Chattanooga, 
etc.,  R.  R.  Co.,  68  Fed.  Rep.  685; 
Citizens',  etc..  Say.  Bank  y.  Bay  Cir- 
cuit Judge,  110  Mich.  633.  See  Ir- 
win y.  McKechnie,  58  Minn.  145,  49 
Am.  St.  Rep.  495. 


♦«  Webster  Wagon  Co.  v.  Home  Ins. 
Co.,  27  W.  Va.  314;  Lehmann  y.  Far- 
well,  95  Wis.  185,  70  N.  W^.  Rep.  170, 
60  Am.  St.  Rep.  111. 

47  As  for  a  breach  of  warranty. 
Capes  y.  Burgess,  135  111.  61,  25  N. 
E.  Rep.  1000;  .or  a  mere  claim  for 
personal  injuries,  Lehmann  y.  Far- 
well,  95  Wis.  185,  70  N.  W.  Rep. 
170;  60  Am.  St.  Rep.  111. 

48  Wall  y.  Norfolk,  etc.,  R.  R.  Co., 
52  W.  Va.  485,  44  S.  E.  Rep.  294,  94 
Am.  St.  Rep.  948;  Southern  Flour, 
etc.,  Co.  y.  Northern  Pacific  R.  Co., 
127  Ga,  626,  9  Ann.  Cas.,  lays  down 
the  reverse  of  the  doctrine  announced 
in  the  text. 

48a  52  W.  Va.  450,  44  S.  E.  300. 
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his   possession,   or   be   bound    to   pay   the    defendant   money  or 
deliver  to  him  property  within  the  state." 

§  437b.  Foreign  railroad  corporation — When  may  not  be 
garnisheed. — "A  debt  due  from  a  foreign  railroad  corporation, 
operating  no  railroad  in  this  state  and  doing  no  business  here 
other  than  maintaining,  jointly  with  other  railroads,  an  agency 
relating  to  through  freight  service,  and  for  the  soliciting  of  freight 
fbr  such  company,  to  be  handled  on  its  lines  without  the  state, 
is  beyond  the  territorial  jurisdiction  of  the  courts  of  this  state 
and  not  subject  to  garnishment  here."  **" 

§  438.  Death  of  garnishee  before  answer  filed  by  him. — If  a 
garnishee  dies  before  he  answers,  his  personal  representatives  can 
not  be  compelled  to  make  answer;*®  and  if  jurisdiction  in  attach- 
ment depends  upon  the  garnishment,  the  death  of  the  garnishee 
before  answer  operates  as  an  abatement  of  the  attachment  and  the 
action  upon  which  it  depends.'® 

§  438a.  Defenses  which  a  garnishee  may  make  for  his  own 
protection. — When  a  party  has  been  summoned  as  a  garnishee, 
either  in  an  attachment  case  or  upon  a  suggestion  by  a  judgment 
creditor,  if  he  desires  to  show  that  he  does  not  owe  anything  to 
the  judgment  debtor,  or  have  in  his  possession  or  control  per- 
sonal property  belonging  to  such  debtor,  he  must  appear  and 
answer  that  he  is  not  liable  for  any  sum  of  money  to  the  debtor 
and  that  he  does  not  have  in  his  possession  or  control  personal 
property  belonging  to  such  debtor,**®*  otherwise  judgment  may  be 
rendered  against  the  garnishee.**®^ 


*86  Pennsylvania  R.  R.  Co.  v.  Rog- 
ers, 52  W.  Va.  450.  -In  this  case  the 
following  are  the  7th  and  8th  points 
of  the  syllabus:  "The  garnishee,  in 
the  eye  of  the  law,  is  a  mere  stake- 
holder, a  custodian  of  property  or 
estate  attached  in  his  hands,  and  has 
no  right  to  do  any  voluntary  act  to 
the  prejudice  of  either  the  plaintiff 
or  defendant  in  the  action.  He  must 
let  the  law  take  its  course,  except 
that  he  may  protect  himself  from 
jeopardy  or  injury  by  unauthorized 
acts  and  proceedings. 


A  garnishee  can  not  give  jurisdic- 
tion of  a  debt  due  from  him  by  his 
voluntary  appearan<^e,  when  not  pre- 
viously served  with  the  order  of  at- 
tachment, nor  when  an  attempted 
service  is  invalid." 

4»Wooten  v.  Harris,  5  Har.   (Del.) 
254;  Tate  v.  Morehead,  65  N.  C.  681. 

50  Reynolds  v.  Howell,  1  Marv.  52, 
31  ^tlU.  Rep.  875;  White  v.  Ledyard, 
48  Mich.  264,  12  N".  W.  Rep.  216. 

BOO  Ante,  §§400,  425a. 

sob  Ante,  §§412,  433. 
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If  one  IS  garnisheed  in  two  or  more  suits  because  of  the  same 
debt,  he  should  show  this  fact  in  answer  to  the  subsequent  suit 
or  suits,  and  have  the  hearing  postponed  as  to  his  liability  to  the 
debtor,  until  there  has  been  a  decision  rendered  in  the  first  suit,**^^ 
unless  his  liability  to  the  debtor  is  sufficient  in  amount  to  meet 
the  demands  of  all  of  the  suits;  otherwise  he  may  be  required  to 
pay  more  than  he  owes  the  debtor;  and  any  defense  which  the 
garnishee  has  against  the  debtor  may  be  interposed  by  the  former 
in  the  garnishment  proceedings,  as  the  right  of  the  garnisher  is 
subject  to  the  right  of  the  garnishee.'*^ 

If  the  justice  is  without  jurisdiction  to  render  judgment  against 
the  principal  debtor,  the  garnishee  may  defend  upon  this  ground 
against  the  rendition  of  any  judgment  against  him,  as  a  judgment 
against  the  garnishee  in  such  a  case  is  no  protection  to  him."®* 
So  if  the  garnishee  has  not  been  proceeded  against  in  the  manner 
prescribed  by  law,  no  judgment  can  be  properly  rendered  against 
him,*^^'  and,  of  course,  he  may  urge  such  failure  on  the  part  of 
the  plaintiff  in  the  action  as  a  defense  to  garnishment  proceedings 
and  thus  defeat  them.  Indeed,  it  is  the  duty  of  the  garnishee  to 
see  that  the  plaintiff  in  the  action  has  pursued  the  course  pre- 
scribed by  law  necessary  to  render  a  judgment  against  the  gar- 
nishee, as  this  is  primarily  essential  to  the  court's  jurisdiction  in 
relation  to  the  debtor  property  sought  to  be  affected.^*^^  There  can 
be  no  acceptance  of  service  or  voluntary  appearance  by  the  garnishee 
so  as  to  empower  the  justice  to  pronounce  judgment  against  him.*^®* 

60C  See  National  Tube  Co.  v.  Smuh,  and  Ooke  Oo.,  58  W.  Va.  276,  62  S.  E. 

57  W.  Va.  210,  60  S.  E.  717,  as  de-  182. 

dudble  from  the  court's  opinion.  50f  Atkins  v.  Evans,  76  W.  Va.  17, 

sod  Wall  V.  N.  A  W.  K.  Co.,  62  W.  84  S.  E.  901. 

Va.  486,  44  S.  E.  294.  boi;  Atkins  v.  Emns,  supra, 

so0Ro!jert8  v.  Hick       CamD  Ck)al  fioAAtkina  v.  Evans  wpra. 
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CHAPTER   XI. 

REHEARING. 

S  439.  When  a  re-hearing  will  be  allowed  by  a  justice. 

440.  Terms  upon  which  a  re-hearing  will  be  allowed. 

441.  Form  of  bond  required  to  obtain  a  re-hearing. 

442.  Defense  which  may  be  made  on  a  re-hearing. 

443.  Docket  entry  where  decision  on  re-hearing  is  for  the  defendant. 

444.  Docket  entry  where  the  decision  on  re-hearing  is  against  the  defendant. 

§  439.  When  a  rehearing  will  be  allowed  by-a  justice. — It  is 
provided  by  statute,*  that  if  judgment  be  rendered  against  a  gar- 
nishee, upon  suggestion  made  by  a  judgment  creditor  without  ser- 
vice of  the  order  upon  the  defendant  required  by  section  one  hun- 
dred and  twenty  of  chapter  fifty  of  the  Code,  or  without  the 
service  of  process  upon  the  defendant  in  an  attachment  case,  the 
defendant  or  his  personal  representative  may,  within  one  year  from 
the  date  of  the  order  or  judgment  entered  against  the  garnishee, 
have  the  case  in  which  such  order  or  judgment  was  rendered,  re- 
heard. 

ji  440.  Terms  upon  which  a  re-hearing  will  be  allowed. — 
Where  any  order  or  judgment  has  been  entered  or  rendered  on  a 
suggestion  against  a  garnishee,  without  the  service  on  the  judg- 
ment debtor  of  the  order  required  by  section  one  hundred  and 
twenty  of  chapter  fifty  of  the  Code,  such  judgment  debtor  or  his 
personal  representative  may,  within  one  year  after  the  date  of  the 
brder  cxr  judgment  rendered  against  the  garnishee,  upon  giving 
bond  with  good  security  in  such  reasonable  penalty  as  the  justice 
may  prescribe,  with  condition  that  he  will  pay  and  satisfy  all  costs 
which  have  accrued  or  may  accrue  in  the  case  if  the  order  be  af- 
finned,  have  the  case  re-heard.^ 

§  441.    Form  of  bond  required  to  obtain  a  re-hearing. 

KNOW  ALL  MEN  BY  THESE  PRESENTS :  That  we,  C  D. 
and ,  his  security,  are  held  and  firmly  bound  unto  the  State 

'Code.   cli.   50.   sees.    124   and   202:  'Code,  ch.  50,  sec.   124;    lftO(i,   sec. 

1906.  sees.  2075.  2153.  2075. 
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of  West  Virginia  in  the  sum  bf  dollars,    the    payment 

whereof  well  and  truly  to  make  we  bind  ourselves  jointly  and 
severally  firmly  by  these  presents.  Witness  our  hands  and  seals, 
this  the day  of ,  190—. 

The  condition  of  the  above  obligation  is  such  that  whereas  in 

a  civil  action  pending  before  ,  a  justice  of  district, 

County,  West  Virginia,  wherein  A.   B.  was  plaintiff  and 

said  C.  D.  was  defendant,  judgment  was  rendered  against  I.  J. 
upon  a  suggestion  made  by  said  A.  B.,  without  service  of  the  order 
requiring  the  appearance  of  said  I.  J.  upon  the  judgment  debtor, 
C  D. ;  and  the  said  C.  D.  having  appeared  within  the  time  required 
by  law  for  a  rehearing  of  the  judgment  rendered  against  the  said 
I.  J.; 

Now,  therefore,  if  the  said  C  D.  shall  pay  and  satisfy  all  costs 
which  have  accrued  or  may  accrue,  in  case  said  judgment  against 
said  I.  J.  be  affirmed  upon  said  re-hearing,  then  this  obligation  to 
be  void,  else  to  remain  in  full  force  and  virtue. 

(Seal) 

-^ (Seal) 

§  442.  Defense  which  may  be  made  on  a  re-hearing. — Upon 
the  re-hearing  of  any  judgment  rendered  against  the  garnishee 
upon  the  application  of  the  judgment  debtor,  such  judgment  debtor 
may  make  any  defense  in  the  action  which  he  might  have  made, 
if  he  had  appeared  before  the  order  or  judgment  was  entered 
against  said  garnishee. 

§  443.  Docket  entry  where  decision  on  re-hearing  is  for  the 
defendant. 

A.  B.,  PlaintiflF,      \  Civil  action  before ,  justice 

vs.  >  of  District,  County, 

C.  D.,  Defendant.  )  West  Virginia. 

This  day  came  the  defendant,  C.  D.,  within  one  year  from  the 
entry  of  the  order  against  I.  J.,  who  was  garnisheed  in  said  action, 
and  filed  his  bond  before  me  in  the  penalty  of  $ ,  with  con- 
dition as  the  law  requires.  Whereupon  it  is  ordered  that  a  re- 
hearing be  had  by  the  said  C.  D.,  and  that  the  trial  thereof  be  and 

the  same  is  hereby  fixed  for  the day  of ,  190 — ,  at  — 

o'clock,  —  M.,  at  my  office  in  the  district  of ,  and  that  notice 

thereof  be  given  to  the  plaintiff,  A.  B. 

And  now  on  this  the day  of ,  190 — ,  came  the  par- 
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ties  by  their  attorneys,  and  having  heard  all  the  evidence  intro- 
duced in  this  action,*  I  am  of  the  opinion  that  the  plaintiff  was  not 
entitled  to  recover  anything  from  the  said  defendant,  C.  D.,  and  it  is 
further  considered  that  the  said  C.  D.  do  recover  his  costs  in  and 
about  the  prosecution  of  his»  defense    in    this    action    expended, 

amounting  to  $ .     It  is  further  ordered  that  the  plaintiff, 

A.   B.,  do  restore  to  the  defendant,  C.  D.,  the  sum  of  $ , 

the  money  received  by  him  upon  the  judgment  rendered  against 

the   garnishee,   I.   J.,   with  interest  theron   from   the  day 

of    ,    190 — ,    the    date    of    the    order    under    which    said 

money  was  received.  And  it  is  further  considered  that  the  said  de- 
fendant  do   recover  of  and    from   the   said   plaintiff  the   sum  of 

$ so  received  by  said  A.  B.,  with  interest  thereon  from^  the 

day  of ,  190— .» 

§  444.  Docket  entry  where  the  decision  on  re-hearing  is 
against  the  defendant. — Follozv  the  form  given  under  §  443  to 
the  asterisk,  and  then  continue  as  follozvs:  I  am  of  the  opinion  that 
the  plaintiff  was  entitled  to  recover  in  said  action  and  find  accord- 
ingly. It  is  therefore  considered  that  the  original  order  entered  in 
this  action  be  and  the  same  is  hereby  affirmed,  and  that  the  plain- 
tiff do  recover  from  the  said  C.  D.  his  costs  in  and  about  the  prose- 
cution of  his  re-hearing  in  this  behalf  expended.* 

•Code,  ch.  50,  sec.   124;    1906^  sec.  •Code,  ch.  60,  sec.   124;    1906,  sec. 

2076.  2076. 


CHAPTER  XII. 

THE  TRIAL  OF  THE  RIGHT  OF  PROPERTY- 
INTERPLEADER. 

445.  The  trial  of  the  right  of  property,  often  known  as  interpleader. 

446.  Who  may  have  the  right  of  property  tried  when  levied  on  by  execution 

or  attachment  or  taken  under  an  order  of  sale. 

446a.  Value  of  property  claimed  does  not  determine  the  jurisdiction  of  the 

justice  to  try  the  right  of  property,  but  the  amount  of  the 
judgment  upon  which  execution  has  issued  is  the  test  of 
jurisdiction. 

447.  Party  claiming  property  or  interest  therein  must  file  his  petition  and 

bond  to  have  his  right  thereto  or  interest  therein  settled  by 
the  justice. 

448.  Form  of  petition  to  be  filed  by  claimant  of  property  levied  on  by  execu- 

tion or  other  legal  process,  in  order  to  have  his  claim  deter- 
mined. 

449.  Form  of  bond  to  be  delivered  by  claimant  of  property  levied  on  by  exe- 

cution or  .other  legal  process  in  order  to  have  said  property 
delivered  up  to  him  and  his  claim  thereto  determined. 

450.  Procedure  where  claimant  of  property  levied  on  by  legal  process  files 

his  petition  and  bond,  as  required  by  the  statute. 

451.  Docket  entry  filing  petition  and  bond  of  claimant  of  property  levied  on 

by  legal  process. 

452.  Form  of  answer  of  plaintiff  in  execution  denying  allegations  of  claim- 

ant's petition  to  try  right  of  property. 

453.  Docket  entry  impanelling  jury  and  swearing  them  to  try  the  issue  in 

proceedings  to  try  right  of  property. 

454.  Form  of  verdict  of  jury  in  a  proceeding  to  try  right,  of  property,  when 

verdict  is  in  favor  of  claimant. 

455.  Docket  entry  of  judgment  on  verdict  when  right  is  determined  against 

the  claimant. 

456.  Docket  entry  of  judgment  on  verdict  when  right  is  determined  in  favor 

of  the  claimant. 

456a.  Docket  entry  of  trial  of  right  of  property  by  justice  and  judgment 

therein 

410 
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S  457.  Procedure  where  right  of  property  is  determined  without  bond  given 

by  the  claimant. 

458.  Docket  entry  of  application  of  third  party  claiming  property  leyied  on 

by  legal  process  to  have  right  thereof  tried  without  bond. 

459.  Form  of  order  to  be  issued  by  a  justice  against  a  creditor  and  debtor 

to  show  cause  why  property  levied  on  should  not  be  dis* 
charged  on  application  of  claimant  without  bond. 

460.  Docket  entry  showing  return  of  order  executed  upon  debtor  and  the 

creditor  to  show  cause  why  property  claimed  by  third  party 
should  not  be  released,  and  fixing  time  to  hear  the  parties. 

461.  Docket  entry   showing  trial   of  right  of  property   and   judgment  for 

claimant,  where  no  bond  was  given. 

462.  Docket  entry  showing  trial  of  right  of  property  and  .judgment  against 

claimant,  where  no  bond  was  given. 

463.  Docket  entry  of  order  directing  that  property  claimed  be  not  sold  in  a 

case  in  which  right  of  property  is  to  be  tried,  where  no  bond 
has  been  given. 

464.  The  issue  between  the  parties  on  the  trial  of  the  right  of  property. 

465.  Claimant  on  trial  of  right  of  property  can  not  assail  the  validity  of  the 

execution  or  attachment  or  the  proceedings  in  which  it  was 
issued. 

466.  Claimant  can  recover  no  damages  for  detention  of  property. 

§  445.  The  trial  of  the  right  of  property^  often  known  as  inter- 
pleader.— ^The  trial  of  the  right  of  property,  as  authorized  by  our 
statute,  when  levied  on  by  execution  or  other  process  issued  by  a 
justice,  is  a  proceeding  independent  of  the  main  cause,  determined 
separately  from  it,  and  embodies  the  essential  features  of  an  action 
wherein  the  claimant  is  the  plaintiff  and  the  plaintiff  in  the  main 
action  is  the  defendant. 

This  statutory  method  of  determining  the  right  of  property  is 
not  exclusive.  The  plaintiff  may  sue  the  officer  in  a  civil  action 
for  the  specific  property,  or  for  damages,  the  measure  of  which 

would  be  the  value  of  the  property  taken. 

« 

§  446.  Who  may  have  the  right  of  property  tried  when  levied 
on  by  execution  or  attachment  or  taken  under  an  order  of  sale. — 

Whoever  has  such  claim  or  interest  in  the  property  levied  on  or 
about  to  be  sold  as  entitles  him  to  have  the  same  released  from 
such  levy,  pr.  to  prevent  the  sale  thereof  {as  the  case  may  be), 
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may  institute  proceedings  to  determine  the  right  of  such  property.* 
The  right  asserted  to  sustain  the  proceeding  must  be  a  "claim  to 
or  interest  in  the  property."  Under  this  statute  the  proceeding 
may  be  instituted  by  the  absolute  owner  of  the  property  levied  on 
or  about  to  be  sold  ;*  the  owner  of  the  legal  title,  without  reference 
to  the  question  of  the  ownership  of  the  equitable  title;'  the  owner 
of  an  undivided  interest  therein,  as  where  it  belongs  to  the  claimant 
and  a  third  person;*  the  owner  at  the  time  he  files  his  petition, 
though  pending  the  proceeding  he  sells  the  property  to  another  ;• 
the  holder  of  a  lien  thereon  who  is  in  possession  thereof;*  the 
pledgee  or  pawnee  of  property.^ 

§446a.  Value  of  property  claimed  does  not  determine  the 
jurisdiction  of  the  justice  to  try  the  right  of  property,  but  the 
amount  of  the  judgment  upon  which  execution  has  issued  is  the 
test  of  jurisdiction. — In  Short  v.  Short,^®  the  Supreme  Court  of 
Appeals  of  West  Virginia  decided  that  "in  a  proceeding  under 
section  152  of  chapter  fifty  of  the  Code,  by  a  claimant  of  prop- 
erty seized  under  an  execution  against  another  person,  the  matter 
in  controversy  is  the  amount  of  the  judgment  on  which  the  execu* 
tion  issued,  not  the  value  of  the  property,  and  a  justice  may  hear 
and  determine  the  issue,  though  the  value  of  the  property  exceeds 
$300."  '^  ' 


iQode,  ch.  50,  sec.  161;  1906,  sec. 
2102. 

2  Ralston  v.  Black,  15  Iowa,  47; 
Wafer  v.  Pratt,  36  Am.  Dec.  681. 

s  Bailey  v.  Brockett,  20  Qa.  148. 

4  Gotten  V.  Thompson,  21  Ala.  574. 

B  ihomas  v.  Parker,  69  Ga.  283. 

« Durham  v.  Flannagan,  2  Wilson 
Civ.  Oa«.  Ct.  App.   (Tex.)    §470. 

f  Neill  V.  Rogers  Bros.  Produce  Co., 
41  W.  Va.  37,  23  S.  E.  Rep.  702. 

Ta  74  W.  Va.  560,  82  S.  E.  361. 

f^Ju9tice  without  jurisdictum  to 
try  the  right  of  property  in  a  case  in 
which  h&  ha8  rendered  a  judgment 
which  has  been  certified  to  the' clerk 
of  the  circuit  court  and  upon  which 
»uch  clerk  has  issued  an  ecoecution 
and  the  property  of  the  claimant  has 


been  levied  on  under  such  execution. 
In  Erb  v.  The  Hendricks  Co.,  50  W. 
Va.  28,  40  S.  E.  338,  the  foUowing 
are  the  points  of  the  syllabus:  ''H. 
Co.  recovered  a  judgment  before  a 
justice  in  R.  county  against  H.  &  E. 
and  had  the  same  certified  to  the 
clerk  of  the  circuit  court  of  said 
county  under  section  118,  ch.  50, 
Code.  The  clerk  of  said  court  issued 
writ  of  execution  thereon  directed  to 
sheriff  of  T.  county  who  levied  the 
same  on  property  claimed  by  J.  B.  E., 
the  sheriff  demanded  and  received 
from  H.  Co.  an  indemnifying  bond. 
J.  B.  E.  filed  his  petition  under  sec- 
tion 152,  ch.  50,  before  a  justice  of 
T.  county  who  notified  the  execution 
creditor   and   defendants   to  try  the 
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§  447.  Party  claiming  property  or  ..*ccrest  therein  must  file 
his  petition  and  bond  to  have  his  right  thereto  or  interest  therein 
settled  by  the  justice. — "When  an  officer  by  virtue  of  an  execu- 
tion, order  of  sale,  or  order  of  attachment,  has  levied  on  or 
attached,  or  is  about  to  sell,  property  claimed  by  any  person  other 
than  the  party  against  whom  the  execution  or  order  is  issued,  if 
such  claimant  or  another  for  him,  shall  file  with  the  justice  by 
whom  the  execution  or  order  was  issued,  or  his  successor,  his 
petition  stating  such  a  claim  to  or  interest  in  the  property  levied  on, 
Dr  about  to  be  sold,  as  entitles  him  to  have  the  same  released  from 
such  levy,  or  to  prevent  the  sale  thereof  (as  the  case  may  be), 
and  praying  that  an  issue  be  made  upon  said  petition  by  the 
justice  to  try  the  claimant's  right  or  interest  in  said  property;  and 
shall  at  the  same  time  deliver  to  the  justice  a  bond  with  good 
security,  to  be  approved  by  the  justice,  in  a  penalty  at  least  double 
the  value  of  the  said  property,  with  condition  that  if  the  claimant, 
on  the  trial  of  said  issue,  shall  fail  to  prove  that  at  the  time  of 
such  levy,  or  at  the  time  said  property  was  about  to  be  sold,  as 
aforesaid,  he  had  such  claim  thereto,  or  interest  therein,  as  is 
hereinbefore  stated,  he  will  pay  to  the  plaintiff  in  such  execution 
or  order,  the' value  of  the  property  or  so  much  thereof  as  will 
be  necessary  to  pay  the  plaintiff's  claim  and  the  costs  of  the  trial 
of  such  issue,  the  justice  shall  Issue  his  order  directed  to  the 
officer  having  such  execution,  or  order  of  sale,  or  attachment, 
commanding  him  to  deliver  up  the  property  to  the  said  claimant; 
and  such  officer  shall  obey  the  same."  * 

§  448.  Form  of  petition  to  be  filed  by  claimant  of  property 
levied  on  by  execution  or  other  legal  process,  in  order  to  have 
his  claim  determined. 

To  J.  B.,  a  justice  of  the  peace  of District, County, 

State  of  West  Virginia: 

The  undersigned  petitioner,  L.  K.,  respectfully  represents  that 
on  the  day  of  ,  19 — ,  an  execution  was  issued  by 

right  of  the  property  levied  on  before  was  without  jurifldiction  in  the  prem- 

said    justice.     Held:     The   execution  ises/' 

having  been  issued  from  the  clerk's  sQode,  ch.  50,  sec.  151;  1906,  seo» 

office  of  a  circuit  court,  the  justice  2102. 
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you  as  justice  aforesaid,  (or  order  of  sale,  or,  attachment,  as  the 
case  may  be)]  in  a  certain  action  wherein  A.  B.  is  plaintiff  and 
C.  D.  is  defendant,  against  the  goods  and  chattels  of  the  said  C.  D., 

for  the  sum  of  $ ,  with  interest  thereon  from  the day 

of  ,  190 — ,  until  paid,  and  $ — '■ —  costs;  that  afterwards, 

to-wit,  on  the  day  of  ,  190 — ,  said  execution  was 

levied  by  O.  P.,  a  constable  of  said  district,  upon  the  following 
personal  property,  to-wit:  (Here  describe  the  property);  as  and 
for  the  property  of  said  C.  D. 

Petitioner  further  represents  that  at  the  time  said  property  was 
levied  on,  and  long  prior  thereto,  and  ever  since  that  time,  said 
goods  and  chattels  were  and  are  the  property  of  the  undersigned 
petitioner,  and  not  the  property  of  the  said  C.  D. 

Your  petitioner  now  here  delivers  to  you  as  justice  aforesaid, 
filing  the  same  with  this  his  petition,  his  bond  as  required  by 
law,  and  prays  that  the  said  A.  B.  and  C.  D.,  plaintiff  and  defendant 
as  aforesaid,  be  summoned  to  appear  before  you  at  such  time  and 
place  as  by  you  may  be  designated,  and  that  an  issue  be  made 
hereon,  to  try  your  petitioner's  right  and  interest  in  said  property. 

L.  k/ 

Sworn  to  and  subscribed  before  me,  this  the  day  of 

,  190-. 

,  J.  P. 

§  449.  Form  of  bond  to  be  delivered  by  claimant  of  property 
levied  on  by  execution  or  other  legal  process  in  order  to  have 
said  property  delivered  up  to  him  and  his  claim  thereto  deter- 
mined. 

KNOW  ALL  MEN  BY  THESE  PRESENTS :  That  we,  L.  K. 
and  M.  N.,  are  held  and  firmly  bound  unto  the  State  of  West 
Virginia  in  the  penal  sum  of dollars,  the  payment  where- 
of well  and  truly  to  make  we  bind  ourselves  jointly  and  severally 
firmly  by  these  presents.  Sealed  with  our  seals  and  dated  this  the 
day  of ,  190—. 

The  condition  of  the  above  obligation  is  such  that  whereas  said 

L.  K.  on  the  day  of  ,  190 — ,  filed  his  petition  and 

bond  before  ,  a  justice  of  district,  County, 

West  Virginia,  alleging  in  said  petition  that  the  following  property, 

to-wit:   (Here  describe  the  same)   was  levied  upon  by  ,  a 

constable  of  said  county  by  virtue  of  an  execution  (or  order  of  sale. 
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or  attachment,  as  the  case  may  be),  issued  by  said  justice  on  the 

day  of ,  190 — ,  in  favor  of  A.  B.  against  the  personal 

property  of  C.  D.  for  the  sum  of dollars,  with  interest  there- 
on from  the  day  of  ,  190 — ,  until  paid,  and  

dollars  costs,  and  that  said"  property  so  levied  on  is  the  property 
of  said  L.  K.,  and  not  subject  to  said  execution ;  and  the  said  L.  K., 
having  prayed  in  his  said  petition  that  the  said  A.  B.  and  C.  D.  be 
summoned  before  the  said  justice  at  a  time  and  place  to  be  by  him 
designated ;  and  that  an  issue  be  made  upon  the  said  petition  to  try 
said  petitioner's  right  and  interest  in  said  property; 

Now,  therefore,  if  the  said  L.  K.  shall  fail  on  the  trial  of  said 
issue  to  prove  that  at  the  time  of  the  levy  of  said  execution  he  had 
such  interest  in  said  property  as  that  claimed  in  his  said  petition, 
and  shall  pay  to  the  said  A.  B.  or  order  the  value  of  said  property 
or  so  much  thereof  as  will  be  necessary  to  pay  the  claim  of  said 
A.  B.  aforesaid,  against  the  said  C.  D.,  and  the  costs  of  the  trial 
of  said  issue,  then  this  bond  to  be  void,  else  to  remain  in  full  force 
and  virtue. 

L.   K.  (Seal) 
M.  N.  (Seal) 

§  450.  Procedure  where  claimant  of  property  levied  on  by 
legal  process  files  his  petition  and  bond,  as  required  by  the  stat- 
ute.— The  law  provides  that  the  justice  shall  note  in  his  docket 
the  filing  of  such  petition  and  bond,  and  the  issue  on  such  petition 
shall  be  made  up  by  the  answer  of  the  plaintiflF  in  the  execution 
or  order,  denying  the  allegations  of  said  petition,  and  the  affirmative 
of  such  issue  shall  be  with  the  said  claimant.  The  proceedings  on 
such  issue  shall  be  the  same  in  all  respects  as  in  other  cases  in  a 
justice's  court.  If  the  judgment  of  the  justice,  or  the  verdict  of  a 
jury,  on  such  issue,  be  for  the  plaintiff  in  such  execution  or  order, 
the  justice  or  jury  (if  the  issue  be  tried  by  a  jury)  shall  ascertain 
the  value  of  the  property  so  claimed,  and  the  justice  shall  thereupon 
render  judgment  for  the  plaintiff  against  the  claimant  and  his 
sureties  in  such  bond  for  the  sum  so  ascertained,  or  for  so  much 
thereof  as  may  be  necessary  to  pay  the  plaintiff's  claim,  and  the 
costs  incurred  by  him  in  the  trial  of  such  issue.  But  if  such  issue 
be  found  for  the  claimant,  he  shall  recover  his  costs  against  such 
plaintiff.* 

•Code,   ch.   50,   sec.    151;    1»0(5,   sec.  2102. 
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§  451.     Docket  entry  filing  petition  and  bond  of  claimant  of 
property  levied  on  by  legal  process. 

A.  B.,  Plaintiff,       \       Civil  action  before ,  a  justice 

vs.  >      of District,  County, 

C.  D.,  Defendant.     )       West  Virginia. 

After  the  proper  recitals  of  zvhat  has  already  taken  place  Jbefore 
the  justice  in  this  action,  continue  as  follows:    And  now  on  this 

day  of  ,  190 — ,  came  L.  K.,  and  filed  his  bond  as 

required  by  law,  before  me,  in  the  penalty  of  $ ,  with  M.  N. 

as  his  surety,  and  at  the  same  time  filed  his  petition  claiming  a  right 
and  interest  in  the  property  levied  on  by  virtue  of  the  execution 
issued  in  this  case.  It  is  therefore  considered  that  an  order  do 
issue  summoning  said  A.  B.  and  C.  D.  and  L.  K.  to  appear  before 

me  at  my  office  in  the  district  of  in  said  county,  on  the 

day  of ,  190 — ,  at  —  o'clock,  p.  m.,  to  try  the  said 

L.  K.'s  right  and  interest  in  and  to  the  said  property.* 

§  452.  Form  of  answer  of  plaintiff  in  execution  denying  alle- 
gations of  claimant's  petition  to  try  right  of  property. — After  the 
style  of  the  case:  The  said  A.  B.,  for  answer  to  the  petition  filed 
herein  by  L.  K.,  claiming  the  property  levied  on  by  the  execution 
issued  in  this  action,  says  that  the  allegations  of  said  petition 
wherein  the  said  L.  K.  claims  to  be  the  owner  of  said  property,  (or 
whatever  the  claim  may  be)  are  not  true. 

A.  B. 

Subscribed   and   sworn   to  before   me,   this   the  day  of 

. ,  190—. 


-,  J.  P. 


§  453.  Docket  entry  impanneling  jury  and  swearing  them  to 
try  the  issue  in  proceedings  to  try  right  of  property. — Follow 
the  form  under  §  451  to  the  asterisk  and  continue  as  follotvs:    And 

now  on  this  the day  of ,  190 — ,  at  —  o'clock,  came 

the  parties,  and  on  motion  of ,  a  jury  was  summoned,  im- 

panneled  and  sworn  to  try  and  determine  what  interest,  if  any,  L. 
K.  had  in  the  property  levied  on  by  virtue  of  the  execution  issued 
in  this  action,  at  the  time  of  the  levy  thereof,  and  a  true  verdict 
render  according  to  the  evidence. 
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§  454.  Form  of  verdict  of  jury  in  a  proceeding  to  try  right 
of  property,  when  verdict  is  in  favor  of  claimant. — W'e  the  jury 
find  for  L.  K.,  and  further  find  that  at  the  time  of  the  levy  of  the 
execution  issued  in  favor  of  the  plaintiff  in  the  action  of  A.  B. 
against  C.  D.,  the  property  levied  on  by  said  execution  was  the 
property  of  the  said  L.  K. 

,  Foreman. 

§  454a.— Form  of  verdict  of  jury  in  a  proceeding  to  try  the 
right  of  property,  where  verdict  is  against  claimant. — ^We  the 
jury  find  that  at  the  time  of  the  levy  of  the  execution  issued  in 
favor  of  the  plaintiff  in  the  action  of  A.  B.  against  C.  D.,  upon 
the  property  claimed  by  L.  K.,  that  the  said  L.  K.  had  no  claim  on 
or  title  thereto,  and  we  therefore  find  against  the  said  L.  K.  and 
in  favor  of  the  plaintiff  in  said  execution;  and  do  ascertain  the 
value  of  the  property  so  levied  on  to  be  as  follows:  {Here  set 
forth  the  value  of  the  property  by  items,) 

,  Foreman. 

§  455.  Docket  entry  of  judgment  on  verdict  when  right  is  de- 
termined against  the  claimant. — After  the  entry  of  the  verdict 
given  under  §  454a,  proceed  ivith  the  docket  as  follows:  It  is  there- 
fore considered  by  me  that  the  said  A.  B.  do  recover  of  and  from 

the  claimant,  L.  K.,  and  M.  N.  his  surety,  the  sum  of  $ ,  being 

the  value  of  the  property  ascertained  by  the  jury  in  its  verdict  afore- 
said,  (or  for  so  much  as  may  be  necessary  to  pay  the  plaintiff *s 

claim),  and  the  costs  amounting  to  $ incurred  by  the  said 

A.  B.  in  the  trial  of  the  issue  in  this  proceeding. 

§  456.  Docket  entry  of  judgment  on  verdict  when  right  is 
determined  in  favor  of  the  claimant. — After  the  entry  of  the  verdict 
as  in  form  midcr  §454,  proceed  as  follows*:  It  is  therefore  con- 
sidered by  me  that  the  claimant,  L.  K.,  do  recover  of  and  from  the 
plaintiff,  A.  B.,  his  costs  in  and  about  the  trial  of  the  issue  in  this 
case  on  his  behalf  expended ;  and  that  the  property  levied  on  in  tMs 
action  by  virtue  of  the  execution  therein  be  discharged  from  said 
levy. 

§  456a.     Docket  entry  of  trial  of  right  of  property  by  justice 

and    judgment    therein. — And    now  on    this    the  day    of 

.  190 — ,  came  again  the  parties,  and  having  heard  all  the 

evidence  upon  the  issue  touching  the  right  of  the  claimant  to  the 
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property  levied  on  by  the  execution  issued  in  this  action,  I  find  for 
the  claimant,  L.  K.,  and  that  he  was  the  owner  of  the  property  levied 
on  by  the  execution  issued  in  this  action  at  the  time  of  the  levy 
thereof.  ( Then  continue  as  in  the  form  under  §  456  from  the 
asterisk. y^ 

§  457.    Procedure  where  right  of  property  is  determined  with- 
out bond  given  by  the  claimant. — ^The  claimant  of  property  or  of 
an  interest  therein,  levied  on  by  execution  or  other  process,  or 
which  is  about  to  be  sold  under  an  order  of  sale,  without  giving 
the  bond  mentioned  in  section  one  hundred  and  fifty-one  of  chap- 
ter fifty  of  the  Code,  may  apply  to  any  justice  of  the  county  in 
which  the  levy  or  attachment  was  made  for  an  order  to  notify 
both  the  creditor  and  debtor  to  appear  and  show  cause  why  the 
property  should  not  be  discharged  from  the  levy,  order  of  sale, 
or  attachment.    Such  order  shall  be  returnable  In  five  days  or 
less  from  the  date  thereof,  and  if  it  be  returned  served,  the  Jus- 
tice on  the  return  day  thereof,  or  at  such  reasonable  time  there- 
after as  he  may  appoint  for  the  purpose,  shall  hear  the  parties 
or  such  of  them  as  attend,  and  dismiss  the  claim  or  order  the 
officer  to  deliver  the  property  to  the  claimant,  as  the  right  shall 
appear,  and  the  party  prevailing  shall  recover  his  costs.     The 
justice  may  also  make  any  order  necessary  to  prevent  the  prop- 
erty from  being  sold  before  the  right  thereto  is  determined  as 
aforesaid." 

§  458.  Docket  entry  of  application  of  third  party  claiming 
property  levied  on  by  legal  process  to  have  right  thereof  tried 
without  bond. — After  the  style  of  the  case  and  the  proper  recitals 
of  what  has  already  taken  place  before  the  justice,  continue  as  fol- 
lows:   And  now  on  this  the  day  of  ,  190 — ,  came 

L.  K.  and  asked  that  an  order  may  issue  notifying  the  said  A.  B. 
and  C.  D.  to  appear  and  show  cause  why  the  property  levied  on  by 
the  execution  issued  in  this  case  should  not  be  discharged  from  said 
levy.    And  thereupon   I   hereby   direct   that   such  order  do  issue, 

returnable  before  me  on  the  day  of  ,  190 — ,  at  — 

o'clock,  A.  M.,  and  that  the  same  be  duly  served  by  any  constable 
of  this  county,  and  returned  to  me  as  in  such  order  shall  be  directed. 

"If  the  justice  finds  for  the  plain-  "Code,  ch.  50,  sec.  162;   1906,  eeo. 

tiff  and  against  the  claimant,  follow      2103. 
the  form  given  under  §  466  from  the 
asterisk. 
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§  459.  Form  of  order  to  be  issued  by  a  justice  against  a  cred- 
itor and  debtor  to  show  cause  why  property  levied  on  should  not 
be  discharged  on  application  of  claimant  without  bond. 

State  of  West  Virginia,  County  of ,  to-wit: 

To  any  Constable  of  said  County : 

L.  K.  having  applied  to  me  for  an  order  for  that  purpose,  you 
are  hereby  commanded  in  the  name  of  the  State  of  West  Virginia 
to  summon  A.  B.  and  C.  D.  to  appear  before  me  at  my  office  in 

the  District  of  ,  in  the  said  County,  on  the  day  of 

,  190 — ,  at  —  o'clock,  —  M.,  to  try  and  determine  the  right 

and  interest  of  said  L.  K.  in  and  to  the  property  levied  upon  by 
virtue  of  an  execution  issued  by  me  in  favor  of  said  A.  B.,  against 
the  goods  and  chattels  of  said  C.  D.,  and  which  is  claimed  by  the 
said  petitioner. 

Given  under  my  hand  this  the dav  of ,  190 — . 

' .  J.   P. 

§  460.  Docket  entry  showing  return  of  order  executed  upon 
debtor  and  the  creditor  to  show  cause  why  property  claimed  by 
third  party  should  not  be  released,  and  fixing  time  to  hear  the 
parties. 

A.  B.,  Plaintiff,        ^       Civil  action  before ,  a  justice 

vs.  )*      of District, County, 

C.  D.,  Defendant.     )       West  Virginia. 

After  a  proper  recital  of  what  has  already  taken  place  before 

th£  justice:   On  this  the  '—  day  of 190 — , ,  the 

constable  to  whom  was  delivered  the  order  to  notify  the  said  A.  B. 
and  C.  D.  to  appear  before  me  and  show  cause  why  the  property 
levied  on  by  the  execution  issued  in  this  case  should  not  be  dis- 
charged from  the  levy  thereof,  (or,  order  of  sale,  or,  attachment, 
as  the  case  may  be),  made  his  return  from  which  it  appears  that 
the  said  parties  have  been  duly  served  in  accordance  with  the  com- 
mand of  said  order.* 

§  461.  Docket  entry  showing  trial  of  right  of  property  and 
judgment  for  claimant,  where  no  bond  was  given. — FoUoiv 
the  form  given  under  §  460  to  the  asterisk  and  continue  as  follows: 

And  now  on  this  the  day  of  ,  190 — ,  at  —  o'clock, 

—  M.,  the  parties  appeared  before  me;  and  having  heard  their 
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evidence,*  I  find  that  the  claimant  of  the  property  levied  on  in 
this  action  is  the  owner  thereof,  and  entitled  to  the  possession  of 
the  same.  It  is  therefore  ordered  that  the  property  levied  on  by 
the  execution  issued  in  this  case  be  delivered  to  the  claimant,  I.  J. ; 
and  it  is  further  considered  that  the  said  I.  J.  do  recover  his  costs 
in  and  about  the  prosecution  of  his  said  claim  in  this  behalf  ex- 
pended,  amounting  to  $ . 

§  462.  Docket  entry  showing  trial  of  right  of  property  and 
judgment    against    claimant,    where    no    bond    was    given. — 

Folloii'  the  directions  and  form  under  §  461  to  the  asterisk  and  then 
proceed  as  follows:  I  find  that  the  claimant  of  the  property  is  not 
entitled  to  the  same,  and  I  therefor  find  in  favor  of  the  plaintiff. 
A.  B.  It  is  therefore  considered  by  me  that  the  said  A.  B..  do 
recover  his  costs  in  and  about  his  defense  in  this  behalf  expended, 
amounting  to  $ . 

§  463.  Docket  entry  of  order  directing  that  property  claimed 
be  not  sold  in  a  case  in  which  right  of  property  is  to  be  tried, 
where  no  bond  has  been  given. — After  the  style  of  the  case  and  the 
recital  of  zvhat  has  already  taken  place  before  the  justice,  proceed  as 
follozvs:  I.  J.  having  appeared  before  me  and  made  application  for 
an  order  to  notify  the  said  A.  B.  and  C.  D.  to  appear  .and  show 
cause  why  the  property  levied  on  by  the  execution  issued  in  this 
action  should  not  be  discharged  from  the  levy  thereof;  and  there 
not  being  time  to  try  and  determine  the  question  of  the  right  of  the 
claimant  to  the  said  property  prior  to  the  sale  thereof,  which  has 

been  advertised  by ,  the  constable  into  whose  hands  the  said 

execution  was  placed,  it  is  hereby  ordered  that  ,  constable 

as  aforesaid,  do  postpone  the  said  sale  until  the  day  of 

,  190 — ,  at  —  o'clock,  —  m.,  in  order  to  determine  the  right 

'of  the  said  I.  J.  thereto. 

§  464.  The  issue  between  the  parties  on  the  trial  of  the  right 
of  property. — When  the  property  levied  on  is  claimed  by  a  third 
party,  that  is  a  person  other  than  the  judgment  debtor,  absolutely 
as  his  own,  the  only  issue  to  be  determined  is  whether  the  property 
is  that  of  the  claimant  or  not.'* 

*' First  National  Bank  v.  Asheville  C.  417;  Fleming  &  Baldwin  v.  RhieldH. 

Furniture  A  Lumber  Co.,   120  N.   C.  21   La.  Ann.   118,  99  Am.  Dec.   710: 

475,  26  S.  E.  Rep.  927;  Blair  v.  Pur-  Valley  Bank  v.  Wolf,   101    Towa.  61. 

year,  87  N.  C.   101;   Sims  v.  Ooettle,  69  X.  W.  Rep.  1131. 
82  N.  C.  268;  Toms  v.  Warson,  66  N. 
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As  stated  in  Baars  v.  Creary,^'  "the  purpose  of  the  claim  statute 
is  to  provide  a  summary  remedy  for  a  stranger  to  an  execution 
{taken  as  one  of  the  writs  to  which  it  applies)  who  claims  title  to 
the  property  levied  on,  to  have  the  question  of  the  superiority  of 
his  alleged  title,  over  the  right  of  the  plaintiff  in  execution  to 
subject  the  chattel  to  the  satisfaction  of  his  execution,  settled,  and 
recover  possession  of  the  chattel  if  his  title  is  found  superior."" 

§  465.  Claimant  on  trial  of  right  of  property  can  not  assail  the 
validity  of  the  execution  or  attachnient  or  the  proceedings  in 
which  it  was  issued. — It  may  be  regarded  as  settled  law  that 
one  who  interposes  a  claim  to  property  or  interest  therein  levied 
on  under  an  execution  or  order  of  attachment,  to  which  he  is  a 
stranger,  can  not  question  the  regularity  of  the  execution,  or  of  the 
judgment  upon  which  it  was  based.  This  is  a  question  for  the 
defendant  in  execution  to  raise,  if  he  desires,  by  a  direct  pro- 
ceeding.^*^ Nor  can  the  levy  of  the  execution  or  attachment  be 
questioned  by  the  claimant.^®  Nor  can  he  contest  the  plaintiff's 
claim  against  the  defendant.^^  Nor  can  he  show  the  insufficiency 
of  the  bond  or  affidavit  on  which  the  attachment  was  issued." 

But  a  subsequent  attaching  creditor  has  the  right,  under  sections 
151  and  152  of  the  Code,^®*  to  contest  the  validity  of  a  prior 
attachment  against  the  same  property,  if  such  subsequent  attaching 
creditor  has  a  valid  attachment  lien  upon  such  property."*  In 
such  case  the  subsequent  attaching  creditor  may  file  his  petition  in 
the  first  suit  and  attack  the  validity  of  the  attachment  issued  therein, 


13  23  Fla.  311,  2  South.  Rep.  m2. 

i*The  "right  of  property,  or  issue 
to  be  tried  under  the  claim  statute 
is  an  issue  of  superiority,  as  between 
the  right  of  the  plaintiff  in  execution 
to  subject  the  chattel  to  the  satisfac- 
tion of  his  writ  and  the  claimant's 
title,  as  against  such  right,  or,  in 
other  words,  an  issue  of  the  liability 
of  the  property  to  the  plaintiff's  ex- 
ecution afi  against  the  claimant's 
title,  if  he  has  any.  It  is  not  a  mere 
question  as  to  whom  the  title  and  pos- 
session of  the  chattel  were  in  at  the 
time  of  the  levy  of  the  execution. 
Idem,  See  also  Lamar  v.  Coleman, 
88  Ga.  417,  reported  as  Cox  v.  Cole- 
man, 14  S.  E.  Rep.  608. 


15  Baars  v.  Creary,  supra;  Price  y. 
Sanchez,  8  Fla.  136;  Moseley  v.  Ed- 
wards, 2  Fla.  429;  Fryer  v.  Dennis, 
2  Ala.  144;  Perkinfl  v.  Mayfield,  5 
Port.  182;  Dexter  v.  Parkins,  22  111. 
143. 

i«  First  National  Bank  v.  Asheville 
Lumber  &  Furniture  Co.,  supra. 

17  Fleming  &  Baldwin  v.  Shields, 
supra. 

18  Carroll  &  Co.  v.  Bridewell,  27 
La.  Ann.  241. 

18a  See  ante,  §§446,  447,  450  and 
457. 

18b  Bank  of  Union  v.  Loeb,  71  W. 
Va,  494,  76  S.  E.  883. 
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and  if  the  affidavit  for  the  attachment  be  substantially  defective, 
the  first  attachment  wij^  be  quashed.^**'  Of  course,  if  the  attach- 
ment be  invalid  on  any  other  ground  it  must  be  quashed  on 
motion  of  the  petitioner. 

§  466.  Claimant  can  recover  no  damages  for  detention  of 
property. — A  claimant  in  a  proceeding  to  try  the  right  of  prop- 
erty can  not  recover  damages  for  the  detention  of  such  property 
in  the  absence  of  a  statutory  provision  authorizing  the  recovery  of 
such  damages."  Inasmuch  as  there  is  no  statute  in  West  Virginia 
authorizing  damages  in  a  case  of  this  character  none  can  be  re- 
covered. 

180  Bank  of  Union  v.  Loeb,  9upra,      v.  Dunavani,  53  Ark.  133,  13  S.  W. 
19 18  Enc.  PL  &  Pr.  1184;  Jefferaoa     701. 
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action. 

476.  When  the  order  of  arrest  in  a  civil  action  may  be  issued,  and  what  it 

shall  contain. 

477.  Form  of  order  of  arrest  of  defendant  before  judgment  in  a  civil  action. 

478.  The  arrest  of  the  defendant  in  a  civil  action. 

479.  The  trial  of  the  case  of  a  defendant  under  arrest  in  a  civil  action — 

When  such  trial  must  take  place — Continuance  of  such 
case — ^The  discharge  of  the  defendant. 

480.  Duty  of  officer  receiving  order  of  arrest  in  civil  action. 

481.  Form  of  officer's  return  upon  order  of  arrest  in  a  civil  action,  when 

arrest  made  within  the  county  where  action  brought. 

482.  Form  of  officer's  return  upon  order  of  arrest  in  a  civil  action,  when  ar- 

rest made  without  the  county  where  action  brought. 

483.  Form  of  bond  for  discharge  of  defendant  under  arrest  in  a  civil  action 

given  before  return  day  of  summons  or  upon  continuance  of 
action. 

484.  Form  of  notice  of  defendant's  intention  to  apply  to  judge  of  circuit 

court  in  vacation  to  be  discharged  from  arrest  in  civil  action. 

485.  Docket  entry  of  trial  and  judgment  in  a  case  wherein  defendant  is  un- 

der arrest  in  a  civil  action  and  order  committing  defendant 
to  prison. 

486.  Docket  entry  after  trial  and  judgment  in  a  case  wherein  defendant  was 

under  arrest  in  a  civil  action  and  gave  bond  to  satisfy 
judgment  or  surrendered  himself  to  answer  the  process  there- 
on, and  showing  the  fact  that  he  did  appear;  failed  to  sat- 
isfy judgment  and  is  ordered  to  prison. 
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S  487.  Form  of  order  by  a  circuit  judge  to  justice  to  deliver  defendant  to 

jailer  after  adjudication  of  guilt  of  fraud  as  charged  in  the 
affidavit. 

488.  Form  of  affidavit  for  arrest  of  defendant  in  a  civil  action  after  judg- 

ment. 

489.  Form  of  bond  to  be  given  to  procure  order  of  arrest  in  civil  action  after 

judgment. 

490.  Docket  entry  filing  affidavit  and  approving  bond  and  directing  issue  of 

order  of  arrest  in  a  civil  action  after  judgment. 

491.  Form  of  order  of  arrest  in  a  civil  action  issued  after  judgment  ob- 

tained therein. 

492.  Execution  and  order  of  arrest  in  civil  action  after  judgment  may  be 

issued  at  same  time — Order  of  arrest  not  to  be  executed  if 
judgment  can  be  made  by  means  of  execution,  and  defend- 
ant will  be  discharged — ^What  order  of  arrest  shall  set 
forth — And  when  returnable. 

493.  Docket  entry  showing  defendant  under  arrest  in  a  civil  action  after 

judgment,  brought  before  justice,  trial  of  charge  of  fraud 
and  decision  of  justice. 

494.  Defenses  which  mav  be  made  bv  a  defendant  under  arrest  in  a  civil 

action. 

495.  Who  are  privileged  from  arrest. 

496.  Form   of  answer   of   defendant  under   arrest  in   civil  action  denying 

truth  of  matters  contained  in  the  affidavit  filed  to  obtain  the 
order  of  arrest. 

497.  Waiver  of  right  to  arrest  defendant  in  a  civil  action. 

498.  Affidavit  must  be  filed  before  order  of  arrest  issues. 

499.  Objections  to  sufficiency  of  affidavit  filed  to  obtain  order  of  arrest  in  a 

civil  action. 

500.  Objection  because  of  failure  to  give  bond  for  arrest  in  civil  action. 

501.  Arrest  of  person  in  a  civil  action  who  is  exempt  from  arrest. 

502.  Evidence  on  the  part  of  the  plaintiff  in  support  of  the  grounds  set 

forth  in  the  affidavit  for  the  order  of  arrest. 

§  467.    When  defendant  in  civil  action  may  be  arrested  and 
imprisoned. — As  already  stated,*  an  order  of  arrest  of  a  defend- 
ant may  be  obtained   upon   the  making -of   the  proper  affidavit 
therefor,  and  the  execution  of  the  necessary  bond,  and  that  a 
,  defendarft  may  be  imprisoned  after  judgment.* 

§468.  Bond  to  be  given  for  arrest  of  defendant  after  judg- 
ment.— ^The  order  of  arrest  mentioned  in  section  one  hundred 
and  fifty  six  of  chapter  fifty  of  the  Code  shall  not  be  issued  until 
a  bond,  signed  by  one  or  more  sufficient  parties,  to  be  approved  by 
the  justice,  in  a  penalty  at  least  double  the  sum  claimed  in  the 

1  See  ante,  §|  18/,  ISg.  2  See  ante,  §  18*. 
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affidavit,  but  in  no  case  less  than  one  hundred  dollars,  is  filed  with 
the  justice,  with  condition  to  pay  the  person  to  be  arrested,  all 
damages  he  may  sustain  by  such  arrest  and  imprisonment,  if  it 
should  thereafter  appear  that  the  order  was  issued  without  suffi- 
cient cause  therefor.' 

§  469.  Authority  of  jailer  to  receive  prisoner  under  arrest  in  a 
civil  action. — A  copy  of  the  order  of  arrest  issued  either  under 
section  one  hundred  and  fifty-five  or  one  hundred  and  fifty-six  of 
chapter  fifty  of  the  Code,  signed  by  the  justice,  or  the  officer  having 
the  prisoner  in  custody,  shall  be  sufficient  to  require  the  jailer  to 
receive  and  keep  such  prisoner  in  jail  until  discharged  according 
to  law.* 

§  470.  Confinement  of  defendant  in  jail  in  a  civil  action  and 
the  extent  thereof. — The  statute  provides  that  a  prisoner  com- 
mitted upon  the  rendition  of  judgment  in  a  civil  action,  unless 
sooner  discharged  as  provided  in  section  forty-one  of  chapter  fifty 
of  the  Code  or  otherwise,  shall  be  kept  in  jail  for  ten  days,  and  one 
day  in  addition  for  every  ten  dollars  over  twenty  dollars  due  on  the 
said  judgment  at  the  commencement  of  his  imprisonment,  includ- 
ing interest  and  costs;  and  at  the  expiration  of  the  said  time 
shall  be  discharged  by  the  jailor  without  further  orders.' 

•§471.  How  defendant  held  under  an  order  of  arrest  or  im- 
prisoned in  a  civil  action  may  be  discharged. — The  circuit  court 
of  the  county,  or  the'  judge  thereof  in  vacation,  may  upon  reason- 
able notice  in  writing  to  the  plaintiff,  bis  agent  or  attorney,  dis- 
charge any  person  arrested  under  such  order  from  custody  if  it  be 
made  to  appear  from  the  evidence  offered  or  otherwise  that  said 
order  was  wrongfully  obtained.®  He  shall  be  discharged  by  order 
of  the  justice  at  any  time,  upon  his  paying  to  the  said  justice,  or 
the  party  entitled  thereto,  the  whole  amount  due  on  the  judgment, 
together  with  the  costs  of  his  arrest  and  imprisonment;  or  sur- 
rendering property  sufficient  to  satisfy  the  same,  to  such  officer  as 
the  justice  may  direct  to  receive  and  sell  the  said  property;  or  by 
filing  with  the  justice  a  bond,  with  good  security,  to  be  approved 

•Code,  oh.  50,  Rec.  158;  1906,  sec.  •Code,  ch.  50,  sec.  160;  1906,  see. 
2110.  2111. 

*Code,  ch.  50,  sec.  159;  1906,  sec.  'Code,  ch.  50,  sec.  41;  1906,  sec. 
2110.  1992. 
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by  him,  to  pay  the  judgment  and  costs  aforesaid,  within  sixty  days. 
If  such  bond  be  not  paid  when  due,  it  shall  have  the  force  and  effect 
of  a  judgment  from  that  date  against  the  obligors  therein,  and 
execution  may  be  awarded  thereon  by  the  justice,  upon  five  days 
notice  to  the  obligors,  or  their  personal  representatives.  If  property 
be  so  surrendered,  it  shall  be  sold  and  applied  as  if  levied  upon 
under  an  execution.* 

§  472.  Liability  of  plaintiff  in  civil  action  at  whose  instance 
defendant  has  been  imprisoned  to  jailer  for  his  fees. — ^The  party 
at  whose  instance  a  person  has  been  committed  to  prison  in  a  civil 
action,  shall  be  liable  to  the  jailor  for  his  fees  and  the  support  of 
the  prisoner,  and  the  jailor  may  at  any  time,  after  reasonable  notice 
to  such  party,  discharge  the  prisoner  if  such  fees  and  support  be 
not  paid.® 

§  473.  Form  of  affidavit  for  the  arrest  of  a  defendant  in  a 
civil  action  before  judgment. 

State  of  West  Virginia,  County  of  ,  to-wit : 

Before  the  undersigned  authority  this  day  personally  came  A.  B., 
who,  after  being  first  duly  sworn,  says  that  he  is  the  plaintiff  in  a 

civil  action  now  pending  before ,  a  justice  of County, 

agamst  C.  D. ;  and  that  the  niature  of  his  claim  sued  on  in  said 
action  is  as  follows :  {Here  state  the  nature  of  the  claim) ;  that 
the  said  claim  is  just,  and  that  affiant  ought  to.  recover  in  said 

action  at  least  $ — .     Affiant  further  says  that  the  said  C.  D. 

has  {Here  state  one  or  more  of  the  grounds  of  fraud  mentioned 
in  %Z  as  explained  in  §  4.)  a    -d 

Sworn  to  and  subscribed  before  me,  this  the  .  day  of 

•  '^'  .  J.  p.- 

§  474.  Form  of  bond  for  arrest  of  defendant  in  a  civil  action 
before  judgment. 

KNOW  ALL  MEN  BY  THESE  PRESENTS :  That  we,  A.  B. 
and  G.  H.,  are   held   and   firmly   bound   unto  the  State  of  West 

*Code,  ch.  60,  sec.   161;    1906,  sec.  sec.    1991.      In    stating    the    grounds 

2112.  upon   which   the   order   of   arrest   is 
'Code,  ch.  60,  sec.  162;    1906,  sec.  sought    to    be    obtained,    when    more 

2113.  than    one    ground    is    set    out,    they 
*This  form  is  founded  on  the  pro-  should  be  stated  in  the  conjunctire 

Yisions  of  Code,  ch.  50,  sec.  40;  1906,      and  not  in  the  disjunctive. 
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Virginia  in  the  sum  of  dollars,  the  payment  whereof  well 

and  truly  to  make  we  bind  ourselves  jointly  and  severally  firmly 

by  these  presents.    Sealed  with  our  seals  and  dated  this  the 

day  of ,  19ft—. 

The  condition  of  the  above  obligation  is  such  that  whereas  the 

above   bound  A.  B.  has   brought   a   civil   action   before ,  a 

justice  of County,  for  the  recovery  of  a  demand  of 

dollars,  wherein  said  A.  B.  is  plaintiff  and  C.  D.  is  defendant ;  and, 

Whereas,  the  said  A.  B.  has  filed  with  said  justice  the  affidavit 
required  by  law,  and  said  justice  has  issued  an  order  for  the 
arrest  of  the  said  C.  D. : 

Now,  therefore,  if  the  said  A.  B.  shall  pay  C  D.  all  damages 
he  may  sustain  by  reason  of  the  said  arrest,  should  it  hereafter 
appear  that  the  said  order  of  arrest  was  wrongfully  obtained,  then 
the  above  obligation  to  be  void,  else  to  remain  in  full  force  and 

^^'^"^-  A.  B.   (Seal) 

G.  H.  (Seal) 

Acknowledged    before    me    an4  approved  as  sufficient,  this  the 

day  of ,  190—. 

J.  P.^» 

§475.  Docket  entry  filing  affidavit  and  bond  for  arrest  of 
defendant  in  a  civil  action. 

A.  B.,  Plaintiff,-       ^       Civil  action  before ,  a 

vs.  "       >      justice  of County,  West 

C.  D.,  Defendant.     )       Virginia. 

After  the  recital  of  any  other  matter  that  has  already  occurred 

iefore  the  justice^  continue  as  follows:  And  now  on  this  the 

day  of ,  190 — ,  came  A.  B.  and  filed  before  me  his  affidavit, 

praying  for  the  arrest  of  the  said  C.  D.,  on  the  grounds  set  forth  in 
said  affidavit,  and  also  filed  before  me  a  bond  with  good  security, 

approved  by  me,  in  the  penalty  of  $ ,  {which  must  nez'er  be 

less  than  one  hundred  dollars).     And  thereupon  it  is  considered 
that  an  order  for  the  arrest  of  the  said  C.  D.  do  issue. 

§  476.  When  the  order  of  arrest  in  a  civil  action  may  be  is- 
sued, and  what  it  shall  contain. — The  order  of  arrest  may  accom- 

"This  form  is  based  on  the  pro- 
visions' of  sec.  41,  ch.  60,  of  the  Code; 
1906,  sec.  1992. 
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pany  the  summons  or  be  made  at  any  time  afterwards  before  judg- 
ment. It  may  be  directed  like  a  summons,  and  may  be  executed 
out  of  the  county  in  which  the  action  is  pending,  if  the  defendant 
escape  from  or  be  out  of  such  county.  It  shall  state  the  names  of 
such  parties,  the  amount  of  the  plaintiff's  claim  as  stated  in  the 
affidavit,  be  signed  by  the  justice  issuing  it,  and  require  the  person 
who  is  to  execute  it  to  arrest  the  defendant  and  bring  him  forthwith 
before  the  justice.*^ 

§  477.  -  Form  of  order  of  arrest  of  defendant  before  judgment 
in  a  civil  action 

■ 

A.  B,,  Plaintiff,       )       ^.  .,       .      ,    , 

f       Civil  action  before a 

vs  >  *  ^ 

C  D.,  Defendant.     )      J"^*'"  °* ^°""*5^- 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  County : 

You  are  hereby  commanded  in  the  name  of  the  State  of  West 
Virginia  to  arrest  said  C.  D.,  the  defendant  in  said  action,  and  bring 

him    forthwith   before   me  at  my  office  in  the  District  of  ; — , 

in  said  County,  to  answer  the  said  action,  in  which  the  amount  of 

the  plaintiff's  demand  is  $ ,  with  interest  thereon  from  the 

day  of ,  190 — . 

Given  under  my  hand,  this  the day  of ,  190 — . 

— ,  J.  P.^^ 

§  478.  The  arrest  of  the  defendant  in  a  civil  action. — The  de- 
fendant may  be  arrested  at  any  time  after  the  summons  has  been 
issued,  and  before  judgment  rendered  in  the  action.^'  The  arrest 
may  be  made  out  of  the  county  in  which  the  action  is  pending,  if 
the  defendant  escape  from  or  be  out  of  such  county.'*  The  arrest 
shall  be  made  as  soon  as  possible  after  the  officer  has  received  the 
order  for  the  arrest." 

Arrest  is  made  when  the  party  is  brought  within  the  power  of 
the  officer,  an  actual    manual    touching   not  being  essential.     The 

"Code,  ch.  50,  sec.  42;    1906,  sec.  in  the  action,  or  it  may  issue  after 

1993.  the  summons  has  already  been  served. 

"The  above  form  is  intended  to  ap-  "Code,  ch.   50,  sec.  42;    1906,  sec. 

ply  to  cases  arising  under  the  Code,  1993. 

ch.  5a,  sec.  41;  1906,  sec.  1992.    This  ^*  Idem. 

order   may  accompany   the   summons  ^^Idem^  sec.  43;  1906,  sec.  1994. 
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merest  touch,  however,  is  sufficient,  an  actual  restraint  of  the  de- 
fendant not  being  necessary  to  constitute  an  arrest.** 

An  arrest  must  not  be  made  on  Sunday  or  it  will  be  void.*^  But 
if  the  defendant  has  escaped  from  the  officer  he  may  be  retaken  on 
Sunday.**  The  arrest  may  be  made  at  any  place  within  the  county.** 
i  But  no  man  can  be  arrested  in  his  own  house  if  the  outer  door 
be  closed ;  nor  can  an  officer  break  open  an  outer  door  or  window 
of  the  defendant's  house  to  make  an  arrest,  but  if  he  has  obtained 
peaceable  admission  by  means  of  the  outer  door,  he  may  break  open 
an  inner  door,  even  if  it  be  the  door  of  a  lodger,  after  having  re- 
quested admittance.**  But  this  privilege  of  the  defendant  is  con- 
fined to  his  dwelling  house,  and  does  not  extend  to  a  store,  bam 
or  any  outhouse  disconnected  ^ith  the  dwelling  house  and  forming 
no  part  of  the  curtilage.**  And  this  privilege  extends  only  to  the 
dwelling  house  of  the  defendant,  for  if  it  be  the  dwelling  house  of 
a  stranger,  the  officer  after  a  demand  for  admission  and  refusal, 
may  break  open  the  outer  door  to  arrest  him.** 

§  479.  The  trial  of  the  case  of  a  defendant  under  arrest  in  a 
civil  action — when  such  trial  must  take  place — continuance  of 
such  case — ^the  discharge  of  the  defendant.— Upon  the  return  of 
the  summons  and  order  of  arrest  in  a  civil  action  executed,  the 
trial  shall  proceed,  if  such  return  be  made  on  the  return  day  of  the 
summons,  or  on  any  day,  to  which  the  trial  has  been  continued, 
unless  for  good  cause  shown  by  either  party,  or  at  the  instance  of 
the  justice  himself,  the  same  be  continued.  If  the  trial  be  continued 
for  any  period,  or  the  defendant  be  brought  before  the  justice  be- 
fore the  return  day  of  the  summons,  or  after  that  day,  and  before 
the  day  to  which  the  trial  has  been  continued,  as  aforesaid,  the  de- 
fendant shall  be  discharged  from  custody  upon  executing,  with  one 
or  more  sufficient  sureties,  a  bond  to  be  filed  with  the  justice,  with 
condition  to  the  effect  that  if  a  judgment  be  rendered  in  the  action 
against  the  said  defendant,  he  will  either  satisfy  the  same  or  render 
himself  to  answer  the  process  on  such  judgment.  But  in  no  case 
shall  the  defendant  be  detained  in  custody  where  such  continuance 
is  for  more  than  forty-eight  hours,  unless  it  was  made  at  the  in- 
stance or  with  the  consent  of  the  defendant  himself.** 

**2  Am.  &,  Eng.  Enc.  Law  (2nd  ed.)  ^Idem. 

836,  837.  */(fcw. 

"Tiflfany'8  Justice's  Guide  (10th  »/dem. 
ed.)   S60.  "Code,  ch.  60,  sec.  44;    1006,  sec 

» Idem.  1996. 

» Idem,  ^  61. 
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§  480.  Duty  of  officer  receiving  order  of  arrest  in  civil  action. 
—The  officer  receiving  an  order  of  arrest  in  a  civil  action  shall,  as 
soon  as  possible  thereafter,  arrest  the  defendant,  and  unless  the 
plaintiff's  claim  and  the  costs  are  paid,  or  the  defendant  is  dis- 
charged by  order  of  the  plaintiff,  take  him  forthwith  before  the 
justice  and  keep  him  in  custody  until  discharged  according  to  law.-* 

§  481.  Form  of  officer's  return  upon  order  of  arrest  in  a  civil 
action,  when  arrest  made  within  the  county  where  action 
brought. 

Received  the  within  order  on  this  the day  of ,  190 — , 

at o'clock  —  M.  i-      ^  ui    * 

. ,  Constable.* 

Executed  the  within  order  on  the day  of ,  190 — , 

at o'clock  —  M.,  by  arresting  the  within  named  defendant, 

C.  D.,  and  taking  him  into  my  custody ;  and  took  him  forthwith  be- 
fore   ,  the  justice  issuing  said  summons ;  and  now  have  him 

in  my  custody  awaiting  the  further  action  of  the  said  justice  in  the 

P""^"''"- .  Constable. 

§  482.  Form  of  officer's  return  upon  order  of  arrest  m  a  civil 
action,  when  arrest  made  without  the  county  where  action 
brought. — Proceed  as  in  form  given  under  §  481  to  the  asterisk, 
and  continue  as  follows:  Executed  the  within  order  by  arresting 
the  within  named  C.  D.,  and  taking  him  into  custody  in  the  county 

of ,  he,  the  said  defendant,  having  made  his  escape  from  the 

county  of ,  in  which  said  action  was  pending,  into  the  said 

county  of ,  where  the  arrest  was  made ;  and  I  now  have  the 

said  C.  D.  in  my  custody,  awaiting  further  orders  in  reference  to 

^>«  ^'■^^^t-  ,  Constable. 

§  483.  Form  of  bond  for  discharge  of  defendant  under  arrest 
in  a  civil  action  given  before  return  day  of  summons  or  upon 
continuance  of  action. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That  we,  C.  D. 
and  G.  H.,  are  held  and  firmly  bound  unto  the  State  of  West  Vir- 
ginia in  the  sum  of  dollars,  the  payment  whereof  well 

and  truly  to  make  we  bind  ourselves  jointly  and  severally  firmly 

by  these  presents.    Sealed  with  our  seals  and  dated  this  the 

dav  of ,  190—. 

"Code,  ch.  50,  sec.  43;    1906,   sec.  1994. 
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The  condition  of  the  above  obligation  is  such  that  whereas  there 

is  a  certain  civil  action  pending  before ,  a  justice  of  -: 

county,  for  the  recovery  of  a  demand  of  ^  dollars,  wherein 

A.  R.  is  plaintiff  and  C.  D.  is  defendant;  and, 

Whereas,  the  said  A:  B.  has  filed  before  said  justice  the  -affidavit 
required  by  law,  and  the  said  justice  has  issued  an  order  of  arrest 
for  the  said  C.  D.,  who  is  desirous  of  being  discharged  from  cus- 
tody ; 

Now,  therefore,  if  the  said  C.  D.,  if  judgment  be  rendered  against 
him  in  said  action,  shall  satisfy  the  same  or  render  himself  to  an- 
swer the  process  upon  said  judgment,  then  the  above  obligation  to 
be  void,  else  to  remain  in  full  force  and  virtue. 

C  D.  (Seal) 
G.  H.  (Seal)^» 

§  484.  Form  of  notice  of  defendant's  intention  to  apply  to 
judge  of  circuit  court  in  vacation  to  be  discharged  from  arrest 
in  civil  action. 

Notice. 

A.  B.      ^ 

f       Civil  action  before  ,  a  justice  of 

P    '  ^      District, County. 

The  said  A.  B.  is  hereby  respectfully  notified  that  the  under- 
signed defendant  will  apply  to ,  judge  of  the  circuit  court  of 

,  on  the day  of ,  190 — ,  at o'clock,  in 

the  vacation  of  said  court,  for  his  discharge  under  the  order  of 
arrest  issued  by  said  justice  in  said  action,  on  the  ground  that  the 
said  order  was  wrongfully  obtained.^" 

§  485.     Docket  entry  of  trial  and  judgment  in  a  case  wherein- 
defendant  is  under  arrest  in  a  civil  action  and  order  committing 
defendant  to  prison. 

'  *      '       /        Civil  action  before ,  a  justice  of 

^  '  i       District,  County  of . 

Jftcr  reciting  zvhat  has  already  taken  place  before  the  justice, 
continue  as  follozvs:    And  now,  on  this  the day  of -, 

"Tliis  form  is  based  upon  the  pro-  Kec.    1902.     The   application   for    the 

visions  of  tlw'  Code,  ch.  50,  sec.  44;  discharge  of  tlie  defendant  by  notice 

1906,  sec.  1906.  may  be  made  to  the  judge  of  the  cir- 

"This    form    is    anthori7ed    under  cuit  court  when  in  session, 
sec.  41  of  chap.  50  of  the  Code;   1900, 
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190 — ,  at o'clock,  — m.,  came  the  parties ;  and  having  heard 

the  evidence,  I  am  of  the  opinion  upon  the  whole  evidence  produced 
before  me,  that  the  defendant  is  guilty  of  fraud  in  that  the 
said  defendant  has  removed  or  is  about  to  remove  his  property 
or  a  material  part  thereof  out  of  the  state  with  intent  to  defraud 
his  creditors,  (or  whatever  the  charge  against  him  may  be  as  set 
forth  in  the  affidavit) :  and  it  is  further  considered  that  an  order  do 

issue  to  ,  the  constable  having  the  defendant  C.  D.  in  his 

custody,  to  deliver  him  the  said  C.  D.  to  the  jailor  of  this  county, 
to  be  confined  in  jail  until  lawfully  discharged. 

§  486.  Docket  entsy  after  trial  and  judgment  in  a  case  wherein 
defendant  was  under  arrest  in  a  civil  action  and  gave  bond  to 
satisfy  judgment  or  surrender  himself  to  answer  the  process 
thereon,  and  showing  the  fact  that  he  did  appear ;  failed  to  satisfy 
judgment  and  is  ordered  to  prison. — After  the  style  of  the  case 
and  the  recital  of  whatever  proceedings  have  already  taken  place 

before  the  justice,  continue  as  follows:  And  now  on  this  the 

day  of ,  190 — ,  at o'clock,  came  the  parties,  and  hav- 
ing heard  the  evidence  adduced,  I  am  of  the  opinion  that  the  de- 
fendant is  guilty  of  committing  fraud,  in  that  the  said  defendant 
was  converting  or  was  about  to  convert  his  property  or  a  material 
part  thereof  into  money  or  credits  with  intent  to  defraud  his  cred- 
itors; and  having  also  heard  the  evidence  with  reference  to  the 
plaintiff's  claim,  T  am  further  of  opinion  that  there  is  due  from  the 
defendant,  C.  D.,  to  the  plaintiff,  A.  B.,  on  the  demand  sued  on  in 

this  action,  the  sum  of  $ .     It  is  therefore  by  me  considered 

that  the  plaintiff,  A.  B.,  do  recover  from  the  defendant,  C.  D.,  the 

said  sum  of  $ ,  with  interest  thereon  from  this  day  until  paid, 

and  his  costs  in  and  about  the  prosecution  of  his  action  in  this  be- 
half expended. 

And  the  said  defendant  having  given  bond  as  required  by  law, 
for  his  appearance  before  me,  and  the  said  defendant  having  this 
day  appeared  before  me  in  discharge  of  his  said  bond,  and  failing 
to  satisfy  or  pay  the  said  judgment,  it  is  by  me  considered  that  an 

order  do  issue  committing  the  said  C  D.  to  the  custody  of , 

a  constable  of  this  county,  who  shall  deliver  him  to  the  jailor  of 
this  county,  to  be  confined  in  jail  until  the  said  defendant  shall  be 
lawfully  discharged.*^ 

27  This  form  is  based  on  sees.  44  The  forms  given  in  ||  485,  486  are 

and  165,  ch.  50,  of  the  Code;  1906,  adapted  from  Hogg's  Aimo.  Code, 
sees.  1995,  2106.  1913,    ch.    50,    §§  40,    44    and    156, 

serial  sees.  2594,  2598  and  2709. 
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§  487.  Form  of  order  by  a  circuit  judge  to  justice  to  deliver 
defendant  to  jailer  after  adjudication  of  guilt  of  fraud  as  charged 
in  the  affidavit. 

A.  B.,  Plaintiff,        'i       /-.,...    r  ... 

/       Civil  action  before ,  a  justice 

C  D.,  Defendant.    )       "^ ^'''''''' ^  ^^""'^• 

This  day  came  the  parties  by  their  attorneys,  the  defendant  being 

in  the  custody  of  ,  an  officer  having   him    under    arrest  by 

virtue  of  an  order  issued  by  the  said  justice ;  and  the  plaintiff  hav- 
ing had  reasonable  notice  of  the  application  of  the  defendant  to  the 

undersigned  judge,  made  on  this  the -day  of ,  190 — , 

in  the  vacation  of  ^he  circuit  court  of  said  county ;  and  the  said 
defendant  having  moved  the  undersigned  judge  to  be  discharged 
from  custody ;  and  having  heard  all  the  evidence  adduced  on  behalf 
of  the  parties  relating  to  the  grounds  upon  which  the  order  of 
•arrest  in  the  above  action  was  issued;  I  am  of  the  opinion  and  do 
so  decide,  that  the  said  order  of  arrest  was  not  wrongfully  issued. 
It  is  therefore  considered  by  me  that  the  defendant,  C.  D.,  be  com- 
mitted by  the  officer  having  him  in  charge  to ,  the  jailor  of 

this  coiinty,  to  be  detained  in  further  custody  until  he  shall  prop- 
erly be  discharged  therefrom. 

Given  under  my  hand,  this  the day  of '■ ,  190 — . 

\ ,  Judge. 

§  488.  Form  of  affidavit  for  arrest  of  defendant  in  a  civil 
action  after  judgment. 

State  of  West  Virginia,  County  of ,  to-wit: 

Before  the  undersigned  authority  this  day  personally  came  A.  B., 

who,  after  being  first  duly  sworn,  says  that  on  the  day  of 

,  190 — ,  he  obtained  before ,  a  justice  of  said  county, 

a  judgment    against  C.  D.  for  $ ,  and    costs    amounting  to 

,  that  there  is  yet  remaining  unpaid  on  said  judgment  the 

sum  of  $ ;  that  the  said  C.  D.,  since  the  date  of  the  rendition 

of  said  judgment,  has  been  guilty  of  fraud,  in  this,  to-wit:  (Here 
state  one  or  more  of  the  grounds  of  fraud  named  in  §  3  and  as 
explained  in  %4  of  this  treatise.)  A.  B. 

Sworn  to  and  subscribed  before  me,  this  the day  of , 

190—.  ^  J     p  28 

"^Tliia  form  is  based  upon  the  pro- 
visions of  sec.  156  of  chap.  50  of  the 
Ck)de;  1906,  sec.  2107. 


443  ARREST   AND   IMPRISONMENT,   ETC.  §490 

§  489.  Fonn  of  bond  to  be  given  to  procure  order  of  arrest 
in  civil  action  after  judgment. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That  we,  A.  B. 
and  G.  H.,  are  held  and  iirmly  bound  unto  the  State  of  West  Vir- 
ginia in  the  sum  of dollars,  the  payment  whereof  well  and 

truly  to  make  we  bind  ourselves  jointly  and  severally  firmly  by  these 

presents.     Sealed  with  our  seals  and  dated  this  the day  of 

.  190—. 

The  condition  of  the  above  obligation  is  such  that  whereas, 
-,  a  justice  of  -county,  on  the  day  of 


190 — ,  rendered  judgment  in  favor  of  A.  B.  against  C.  D.  for 
$ ,  and  costs;  and 

Whereas,  the  said  A.  B.  has  filed  with  the  said  justice  his  affidavit 
as  provided  by  law,  and  said  justice  has  issued  an  order  of  arrest 
for  the  said  C.  D. ; 

Now,  therefore,  if  the  said  A.  B.  shall  pay  the  said  C.  D.  all 
damage  he  may  sustain  by  such  arrest  and  imprisonment,  if  it  should 
hereafter  appear  that  the  said  order  was  issued  without  sufficient 
cause  therefor,  then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

A.  B.  (Seal) 
G.  H.  (Seal) 

Acknowledged   before    me    and    approved  as  sufficient,  this  the 

day  of ,  190—: 

: ,  J.  P." 

§  490.  Docket  entry  filing  affidavit  and  approving  bond  and 
directing  issue  of  order  of  arrest  in  a  civil  action  after  judgment. 

A.  B.      ^         .  . 

/       Civil  action  before ,  a  justice  of 

P   *  (       District, County. 

After  the  proper  recitals  of  zvhat  has  occurred  before'  the  justice 
touching  the  rendition  of  the  judgment,  continue  as  follotvs:    And 

now  on  this  the : —  day  of ^  190 — ,  came  the  said  A.  B. 

and  filed  with  me  his  affidavit,  praying  for  the  arrest  of  the  said 
C.  D.,  and  at  the  same  time  filing  with  me  his  bond  in  the  penalty 
of  $ ,  with as  his  security,  which  bond  is  approved  by 

"See  Code,  sec.  168,  ch.  60;    1906,  sec.  2109. 
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me  as  sufficient.     It  is  therefore  considered  that  an  order  for  the 
arrest  of  the  said  C.  D.  do  issue  at  once. 

§  491.    Form  of  order  of  arrest  in  a  civil  action  issued  after 
judgment  obtained  therein. 

State  of  West  Virginia,  County  of ,  to-wit: 

Whereas, ,  a  justice  of  said  county,  on  the day  of 

•,  190 — ,  gave  judgment  in  favor  of  A.  B.  against  C.  D.  for 


jj ^  with  interest  thereon  from  the day  of ,  190 — . 

until  paid,  and  $ costs ;  and  said  A.  B.  having  filed  with  said 

justice  an  affidavit  stating  the  amount  yet  remaining  unpaid  on  said 

judgment  to  be  $ ;  and  the  said  C.  D.  since  the  date  of  said 

judgment,  has  been  guilty  of  fraud  as  alleged  in  said  affidavit;  and 
the  said  A.  B.  having  filed  with  me  a  bond  as  required  by  law ;  you 
are  hereby  commanded  in  the  name  of  the  State  of  West  Virginia 
to  arrest  said  C.  D.  and  bring  him  before  me  forthwith  at  my  office 

in  the  district  of in  said  county,  for  examination  as  to  such 

alleged  fraud ;  and  make  return  showing  the  manner  in  which  you 
have  executed  this  order  within  sixty  days  from  the  date  you  shall 
have  received  the  same,  if  not  sooner  executed. 

Given  under  my  hand,  this  the day  of ,  190 — . 

,  J.  P.'^ 

§  492.  Execution  and  order  of  arrest  in  civil  action  after  judg- 
ment may  be  issued  at  same  time— order  of  arrest  not  to  be  ex- 
ecuted if  judgment  can  be  made  by  means  of  execution,  and  de- 
fendant will  be  discharged — ^what  order  of  arrest  shall  set  forth 
— and  when  returnable. — An  execution  may  be  issued  with  the 
order  of  arrest  obtained  after  judgment  rendered,  or  the  order  may 
be  issued  while  an  execution  is  outstanding;  and  if  sufficient  prop- 
ertv  be  found  to  satisfy  the  execution  the  order  shall  not  be  exe- 
cuted,  or  if  executed,  the  person  so  in  custody  shall  be  discharged. 
The  order  shall  be  dated  the  day  it  is  issued,  be  signed  by  the  jus- 
tice, directed  like  the  summons,  and  may  be  executed  out  of  the 
county  where  the  judgment  was  rendered,  if  the  defendant  escape 
or  be  out  of  such  county ;  and  if  an  execution  be  issued  with  it,  or 
be  outstanding,  both  shall  be  directed  to  the  same  officer  for  exe- 
cution.   It  shall  state  the  parties  to  the  judgment,  debt,  interest  and 


»  I 


ru    Cotle,  ch.  50,  sec.   167;    1906,  sec.  2108. 
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costs,  and  the  credits  to  which  the  judgment  is  subject,  as  required 
in  an  execution ;  and  command  the  officer  to  arrest  the  party  against 
whom  the  judgment  was  rendered,  and  deliver  him  to  the  jailer  of 
the  county,  to  be  confined  in  jail  until  lawfully  discharged.  It  shall 
be  returnable  whenever  executed,  or  if  not  previously  executed,  in 
sixty  days  from  its  date;  and  shall  be  executed  according  to  the 
command  thereof.^* 

§  493.  Docket  entry  showing  defendant  under  arrest  in  a 
civil  action  after  judgment,  brought  before  justice,  trial  of  charge 
of  fraud  and  decision  of  justice. — After  the  style  of  the  suit 
and  the  proper  recitals  of  whatever  has  taken  place  before  the  jus- 
tice, including  the  rendition  of  the  judgment:  And  now  on  this  the 

day  of  ,  190 — ,  came  the  parties,  and  the  order  of 

arrest  issued  in  this  case  having  been  returned  executed  by , 

a  constable,  who  has  taken  the  said  C.  D.  into  custody,  and  novv  has 
the  said  C.  D.  before  me  to  answer  the  charge  of  fraud  against  him ; 
and  having  heard  the  whole  evidence  relating  to  said  cliarge,  I  find 
that  the  said  defendant  is  not  guilty  of  fraud  as  charged  in  said 
affidavit.  It  is  therefore  considered  by  me  that  the  said  C.  D.  be 
and  he  is  hereby  discharged  from  custody,  and  it  is  further  con- 
sidered that  the  said  C.  D.  do  recover  from  the  said  A.  B.  his  costs 
in  and  about  his  defense  in  this  behalf  expended. 

§  494.  Defenses  which  may  be  made  by  a  defendant  under 
arrest  in  a  civil  action. — When  a  defendant  has  been  arrested  in 
a  civil  action  and  brought  before  the  justice,  he  may  of  course, 
move  the  justice  to  discharge  him  from  the  arrest.  This  motion 
may  be  based  upon  the  failure  of  the  plaintiff  to  file  an  affidavit  or 
bond,  or  both  of  them,  or  that  no  sufficient  ground  for  the  arrest 
has  been  set  forth  in  the  affidavit,  or  that  no  such  bond  as  is  re- 
quired by  law  has  been  filed  and  approved  by  the  justice;  or  the 
defendant  may  try  the  charge  upon  its  merits;  and  if  the  plaintiff 
fail  in  any  of  these  particulars  the  defendant  must  be  discharged 
from  custody.*^ 

Or,  the  defendant  may  show  as  ground  for  his  discharge  that  at 
the  time  he  was  arrested  he  was  privileged  from  arrest.^^ 

"Code,  ch.  50,  sec.  167;  1906,  sec.  How.  Pr.  86;  Davis  v.  McCormick,  3 
2108.  Clark  (Pa.)  221. 

"People  V.  Judge  of  Super  Ct.,  40  »La   Grande   v.   Bedinger,   20   Ky. 

Mich.    729;    Holbrook    v.    Homer,    6      539;   Hubbard  v.  Sanborn,  20  N.  H. 
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§  495.  Who  arc  privileged  from  arrest.  The  following  per- 
sons in  this  state  are  privileged  from  arrest  upon  civil  process:  A 
voter  at  an  election  at  which  he  is  entitled  to  vote,  or  during  the 
time  necessary  and  convenient  for  going  to  and  returning  from  the 
same,'*  members  of  the  legislature  during  the  session,  and  for 
ten  days  before  and  after  the  same  ;*^  a  judge,  grand  juror  or  wit- 
ness required  by  lawful  authority  to  attend  at  any  court  br  place 
^uring  such  continuance,  and  while  going  to  and  'from  such  court  or 
place;  officers  and  men  while  going  to,  attending  at,  and  returning 
from  any  muster  or  court-martial  which  they  are  lawfully  required 
to  attend ;  persons  attending  funerals,  and  ministers  bf  the  gospel 
while  engaged  in  performing  religious  service  in  a  place  where  a 
congregation  is  assembled  and  while  going  to  and  returning  from 
such  place.  But  such  privilege  shall  only  be  on  the  days  of  at- 
tendance, and  an  additional  day  for  every  twenty  miles  traveled  in 
going  and  returning.'® 

§  496.  Form  of  answer  of  defendant  under  arrest  in  civil 
action  denying  truth  of  matters  contained  in  the  affidavit  filed  to 
obtain  the  order  of  arrest. 

A.  B.    ^ 

*    /       Civil  action  before ,  a  justice  of  the  District  of 

ah.    )       ~ .County  of . 

C.  D.,  for  answer  to  the  matters  of  fraud  charged  against  this 
defendant  in  the  affidavit  of  said  A.  B.,  filed  in  this  case,  says 
that  the  charges  therein  contained  are  not  true.'^ 

§  497.  Waiver  of  right  to  arrest  defendant  in  a  civil  action. — 
There  are  many  instances  wherein  a  plaintiff  may  waive  his  right 
to  arrest  the  defendant  in  a  civil  action.  Thus,  he  may  do  so  by 
express  stipulation;'®  by  settlement  of  the  debt  by  entering  into  a 
new  agreement  with  the  defendant  after  the  fraud  has  been  com- 
mitted.«» 

'*  Const.  W.  Va.  Art.  IV,  sec.  3.  ance  of  the  defendant  under  arrest. 

^  Id.  Art.  IV.,  sec.  17.  However,  it  may  be  used,  and  thus 

"Code,  ch.  41,   sec.   14;    1006,   sec.  create  a  plain  issue  by  a  positive  de- 

1310.  nial  of  the  fraud  charged. 

"The  above  form  is  not  essentially  "^McNair  t.  Lane,  2  Mo.  67. 

necessary  to  put  in  issue  the  matters  •  Merchants  Bank  of  New  Haven  v. 

charged* in  the  affidavit  filed  by  the  Dwight,  6  Dewer    (N.  Y.),  669;   Al- 

plaintiff  for  the  arrest  of  the  defend-  liance  Ins.  Co.  v.  Cleveland,  14  How. 

ant.    It  is  incumbent  on  the  plaintiff  Pr.  408 ;  Fritts  v.  Slade,  9  Hun,  146. 
to  prove  the  charge  upon  the  appear- 
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But  the  acceptance  by  the  creditor  of  bonds  merely  as  security 
for  the  demand,  and  which  are  inadequate  security,  does  not  waive 
the  right  to  arest.*® 

§  498.  Affidavit  must  be  filed  before  order  of  arrest  issues. — 
It  is  absolutely  essential  to  the  issuance  of  an  order  for  the  arrest 
of  a  defendant  that  an  affidavit  be  filed  before  the    justice.*^ 

In  Parker  v.  Ogden,  cited  in  the  foot-note,  Pennington,  Judge, 
says :  "The  affidavit  must  be  in  the  custody  of  the  law,  that  if  false 
the  one  making  it  may  be  prosecuted  for  perjury,  and  also  that 
the  defendant  may  have  his  remedy  if  insufficient.  The  affidavit 
must  be  such  on  which  perjury  may  be  assigned.  In  Whitcomb  v. 
Cook,  cited  in  the  foot-note,  it  is  held  that  the  affidavit  should  be 
brought  to  the  knowledge  of  the  magistrate  before  the  process  is- 
sues, and  should  be  left  with  him  subject  to  the  inspection  of  all 
concerned.  Something  more  is  required  than  the  bare  placing  of 
the  affidavit  upon  the  premises  of  the  justice,  in  order  that  a  debtor 
may  be  arrested  upon  a  writ  procured  against  his  body  by  such 
affidavit.  Therefore,  where  an  affidavit,  Tequired  to  be  filed  with  a 
justice  upbn  issuing  an  order  of  arrest,  was  slipped  under  the  mae^- 
istrate's  office  door,  who  had  previously  signed  the  writ  in  blank, 
neither  he  nor  any  other  person  being  in  the  office  at  the  time, 
it  was  held  that  the  affidavit  can  not  be  considered  as  filed  with  the 
magistrate,  or  be  under  his  control,  within  the  meaning  of  the 
law."" 

§  499.  Objections  to  sufficiency  of  affidavit  filed  to  obtain  or- 
der of  arrest  in  a  civil  action.— A  defendant  may  object  to  th? 
defects  in  an  affidavit  for  an  order  of  arrest  in  a  civil  action,  and 
he  is  not  precluded  from  doing  so,  although  he  may  give  bond  for 
his  appearance  to  answer  the  charge  of  fraud.*' 

If  the  affidavit  for  the  arrest  is  invalid,  all  p/oceedings  founded 
upon  it  are  void,  though  the  objection  is  not  taken  until  after  trials 
judgment  and  execution." 

*•  Dubois  V.  Thompson,  1  Daly   (N.  Knickerbocker  Life  Ins.  Co.  v.  Eccle- 

Y.)  309.  sine,  34  N.  Y.  Super.  Ct.  76,  42  How. 

**  Parker   v.   Ogden,   2   N.   J.   Law,  Pr.  20;   In  re  Stephenson,  32  Mich. 

L36;  Whitcomb  v.  Cook,  39  Vt.  585.  60. 

"Whitcomb  v.  Cook,  39  Vt.  585.  '^'Hauss  v.  Kohler,  26  Kan.  640. 

"Brown    v.    Kelly,    20    ^ilich.    £7; 
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§  500.  Objection  because  of  failure  to  give,  bond  for  arrest  in 
civil  action. — The  bond  required  by  statute  for  the  arrest  of  a 
defendant  is  an  essential  pre-requisite  to  the  issuance  of  the  order 
of  arrest.**  But  while  the  affidavit  cannot  be  amended,  defects  iii 
the  bond  may  be  cured,  by  the  execution  of  a  proper  and  sufficient 
one  in  lieu  of  the  original.** 

§  501.  Arrest  of  person  in  a  civil  action  who  is  exempt  from 
arrest. — If  a  party  is  arrested  who  at  the  time  of  the  arrest  is 
privileged  therefrom,  he  may  move  to  be  discharged  from  the  ar- 
rest, and  it  is  the  court's  duty  under  such  circumstances  to  enter 
an  order  for  his  discharge.*^ 

But  while  a  party  cannot  be  held  in  custody  when  privileged  from 
arrest,  the  process  itself  or  order  cannot  be  quashed.  All  that  the 
defendant  can  do  is  to  move  to  be  discharged  from  custody.** 

§  502.  Evidence  on  the  part  of  the  plaintiff  in  support  of  the 
grounds  set  forth  in  the  affidavit  for  the  order  of  arrest. — It  will 
be  borne  in  mind  that  an  arrest  in  a  civil  action  is  not  a  criminal 
proceeding,  and  that  the  same  degree  of  evidence,  so  far  as  the 
proof  of  the  fact  is  concerned,  is  not  required  to  support  the  grounds 
for  the  order  of  arrest  as  that  demanded  by  the  law  in  a  criminal 
case,  which  is  proof  of  the  factum  probandutn  beyond  a  reasonable 
doubt.  The  degree  of  proof  is  no  greater  than  that  required  to 
uphold  the  same  charge  or  ground  in  case  of  an  attachment.  All 
that  is  required  to  sustain  the  ground  of  arrest  is  a  preponderance 
of  the  evidence.** 

When  the  grounds  for  the  order  of  arrest  are  denied  by  the  de- 
iendant,  the  burden  of  proof  to  establish  them  is  upon  the 
plaintiff.'^^ 

It  may  be  safely  stated  that  the  same  character  of  evidence  nec- 
essary to  uphold  an  attachment  will  be  sufficient  to  support  the 
grounds  of  an  arrest.  Hence,  for  the  purpose  of  establishing  the 
truth  or  falsity  of  the  grounds  laid  in  the  affidavit,  it  is  not  neces- 
sary to  produce  direct  evidence,  but  either  party  may  resort  to 
any  competent  evidence,  though  it  be  circumstantial  in  character.** 

"Pqiiire  v.  Flynn,  8  Barb.  (N.  Y.)  ••Southworth  v.  Resing,  3  Cal.  377; 

169.  Warshauer  v.  Webb,  1  N.  Y.  St.  Rep. 

*•  Bellinger  v.  Gardner,  2  Abb.  Pr.  130;   Duncan  v.  Guest,  2   Civ.  Proc. 

(N.  Y.)   441;  Bauer  v.  Schlevitch,  11  R.  (N.  Y.)   275. 

Civ.  Proc.  R.   (N.  Y.)  433.  "Allen  v.  McCraaaon,  82  Barb.  (N. 

^'Legrande  v.  Bedinger,  20  Ky.  639.  Y.)  662. 

*•  Sadler  v.  Ray.  5  Rich.  Law  632.  »2  Enc.  Ev.  76. 
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UNLAWFUL  ENTRY  AND  DETAINER. 

%  503.  Who  may  bring  an  action  for  the  recovery  of  the  poesession  of  real 

estate,  and  the  time  within  which  it  must  be  brought. 

504.  Who  may  be  sued  in  unawful  entry  and  detainer. 

505.  What  constitutes  a  forcible  entry  upon  real  estate  within  the  meaning 

of  the  law. 

506.  How  the  action  of  unlawful  entry  and  detainer  is  commenced. 

507.  The  requisites  of  the  summons  in  unlawful  entry  and  detainer. 

508.  The  description  of  the  premises  in  the  summons  in  unlawful  entry  and 

detainer. 

509.  Amendment  of  the  description  of  the  property  in  the  summons  in  the 

action  of  unlawful  entry  and  detainer. 

510.  Place  and  time  at  and  within  which  defendant  must  appear  in  the 

action  of  unlawful  entry  and  detainer. 

511.  The  direction,  service,  and  return  of  summons  in  unlawful  entry  and 

detainer. 

512.  The  plaintiff's  possession  that  will  enable  him  to  maintain  an  action  of 

imlawful  entry  and  detainer. 

512a.  The  pleading  on  the  part  of  the  plaintiff  in  unlawful  entry  and  de- 
tainer. 

5126.  The  pleadings  on  the  part  of  the  defendant  in  unlawful  entry  and 

detainer. 

512c.  Defenses  which  may  or  may  not  be  made  to  an  action  of  unlawful 

entry  and  detainer,  and  the  pleadings  under  which  defenses 
are  admissible. 

512d.  Form  of   answer  denying  that  defendant  unlawfully  withholds   the 

premises  in  question  from  the  plaintiff. 

513.  The  time  and  the  manner  of  the  trial  of  unlawiul  entry  and  detainer. 

514.  The  issue  to  be  tried  by  the  jury  in  an  action  of  unlawful  entry  and 

detainer. 
514a.  Form  of  oath  to  be  administered  to  the  jury  in  unlawful  entry  and 

detainer. 
514&.  Form  of  verdict  of  jury  in  unlawful  entry  and  detainer. 
514c.  When  damages  are  recoverable  in  unlawful  entry  and  detainer,  and 

the  measure  thereof. 

515.  Bendition  of  judgment  for  defendant  in  unlawful  entry  and  detainer. 
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§517a.  Docket  entry  of  judgment  for  defendant  in  unlawful  entry  and  de- 
tainer. 

518.  The  issuance  of  execution  on  judgment  in  unlawful  entry  and  detainer. 

519.  Form  of  execution  on  judgment  in  unlawful  entry  and  detainer. 

519(1.  Verdict  or  judgment  may  be  set  aside  in  unlawful  entry  and  detainer. 
5196.  Appeals  may  be  taken  in  actions  of  unlawful  entry  and  detainer  as  in 

other  cases. 
519c.  The  appeal  bond  in  unlawful  entry  and  detainer — Its  penalty  and  con* 

ditions. 

520.  Effect  of  judgment  in  unlawful  entry  and  detainer. 

§  503.  Who  may  bring  ah  action  for  the  recovery  of  the  pos- 
session of  real  estate,  and  the  time  within  which  it  must  be 
brought. — As  we  have  seen,^  a  justice  has  jurisdiction  of  actions 
involving  the  unlawful  detention  of  real  estate;  and  the  statute 
provides  that  "if  any  forcible  or  unlawful  entry  be  made  upon 
land,  or  if,  when  the  entry  was  lawful,  the  tenant  detain  possession 
of  land  after  his  right  has  expired,  without  the  consent  of  him 
who  is  entitled  to  the  possession,  the  party  so  turned  out  of  the 
possession,  no  matter  what  right  or  title  he  had  thereto,  or  the 
party  against  whom  such  possession  is  unlawfully  detained,  may 
commence  suit  to  obtain  possession  of  the  land  and  damages  for 
its  detention,  within  two  years  after  the  cause  of  action  accrues, 
before  any  justice  of  the  county  in  which  such  land  or  the  greater 
part  thereof  is  situated."* 

It  will  be  observed  that  an  action  of  unlawful  entry  and  detainer 
can  only  be  brought  in  a  justice's  court  within  two  years  from  the 
time  the  right  of  action  accrues,  while  the  action  may  be  brought 
in  the  circuit  court  within  three  years  from  the  time  of  the  accrual 
of  the  right  to  bring  the  same.' 

/ 

^  Ante,  §  185  (6).  of  lands  under  claim  of  title,  makes 

2  0ode,  ch.  50,  sec.  211;   1906,  sec.  it  his  as  against  the  world  except  the 

2162.  true   owner,   and   it   remains   his   as 

8  Code,   ch.   89,   sec.    1 ;    1906,   sec.  against  all  persons  entering  without 

3332.  his  consent,  imless  he  abandons  the 

Landlord  proper  plaintiff.  "Where  land;  and  he  may  recover  possession 

a  landlord  sells  land,  in  the  posses-  of  the  land  by  a  writ  of  unlawful  en- 

sion  of  his  tenant,  and  the  tenant  re-  try   and   detainer,   even  of   the   true 

fuses  to  deliver  possession,  the  land-  owner,    who    has    entered    upon    the 

lord  is  the  proper  party  to  institute  same  without  the  occupant's  consent 

a  proceeding  of  unlawful   entry  and  and  without  his  abandonment  of  such 

detainer  to  obtain  possession."    Mid-  land."    Mitchell  v.  Carder,  21  W.  Va. 

dleton  V.  Harrison,  11  Gratt.    (Va.)  277. 
527.  Tenaait  who  moves  off  leased  prem- 

Pa/rty  in  possession  under  claim  of  ises,     "C.  A.  B.,  of  New  York,  the 

title.    "A  party,  who  is  in  possession  owner  of  a  tract  of  one  hundred  and 
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Under  our  statute  a  second  lessee  may  maintain  this  action 
against  the  first  lessee  of  the  premises  which  the  latter  has  for- 
feited the  right  to  hold  by  reason  of  a  breach  of  the  conditions  in 
the  lease,  and  in  consequence  of  which  the  leasehold  has/become 
forfeited/ 

One  tenant  in  common  may  recover  possession  of  the  entire 
tract  or  parcel  of  real  estate  without  joining  his  co-tenants  in  the 
action.*  A  widow  deprived  of  the  mansion  house  and  curtilage, 
before  her  dower  has  been  assigned,  may  recover  the  possession 
thereof  in  this  action." 

A  vendee  in  an  executory  contract  for  the  sale  of  land,  can  not 
maintain  an  action  of  unlawful  detainer  against  the  vendor  for 
possession  of  the  premises.  The  only  remedy,  at  law,  of  the 
vendee,  being  an  action  for  damages  on  the  breach  of  contract  for 
refusing  to  deliver  the  possession.^ 

"Actual,  open,  notorious,  exclusive  and  continuous  adverse  pos- 
session of  land  for  more  than  ten  years,  confers  good  legal  title, 
enabling  the  owner  to  maintain  an  action  for  unlawful  entry 
and  detainer  against  one  who  enters  unlawfully."  ^*  So  a  pur- 
chaser at  a  trustee's  sale,  having  received  a  deed,  may  maintain 
an  action  of  unlawful  entry  and  detainer  against  the  grantor  in 
the  deed  of  trust,  to  recover  possession  of  the  land  purchased.^^ 
So  where  a  tenant  denies  his  landlord's  title,  refuses  to  pay  rent, 
and  holds  over  after  his  term,  the  landlord  may  maintain  unlawful 
detainer  to  recover  possession.^*' 


eighty-five  and  one-half  acres  of  land 
in  R.  cdunty,  by  a  sufficient  writing, 
constituted  D.,  a  resident  of  said 
county,  his  attorney  in  fact,  to  sell 
and  oonvey  the  same.  D.  sold  and 
conveyed  the  land  to  P.,  who,  being 
unable  to  pay  for  it,  reconveyed  it  to 
D.,  attorney  in  fact  for  C.  A.  B.  After 
the  death  of  C.  A.  B.,  D.  conveyed 
the  land  to  C.  J.  B.,  executor  of  the 
last  will  and  testament  of  O.  A.  B., 
his  heirs  and  assigns.  Held,  that  C. 
J.  B.,  executor  of  C.  A.  B.,  could 
maintain  an  action  of  unlawful  de- 
tainer for  said  land ;  the  will,  if  lany, 
not  having  been  re-probated  in  R. 
coimty  d  this  state,  and  the  words 
'executor  of  the  last  will  and  testa- 


ment of  C.  A.  B.'  in  said  deed  of  D. 
being  merely  descripiio  pertonarum.'* 
Bulkley  v.  Sims,  48  W.  Va.  104,  35 
S.  E.  Rep.  971. 

4  Guflfy  v.  Hukill,  34  W.  Va.  49,  11 
S.  E.  Rep.  764. 

8  Voss  V.  King,  33  W.  Va.  236,  10 
S.   E.  Rep.  402. 

« Code,  ch.  65,  sec.  8 ;  1906,  sec. 
2937. 

7  H^iwkins  v.  Wilson,  1  W.  Va.  117. 

TO  Harmon  v.  Alt,  69  W.  Va.  287, 
288,  71  S.  E.  709. 

7&Frum  V.  Prickett,  71  W.  Va, 
273,  76  S.  E.  453. 

7c  Pribble  v.  Stanley,  74  W.  Va,  76, 
81  S.  E.  577. 
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§  504.    Who  may  be  sued  in  unlawful  cntr>-  and  detainer. — 

The  action  may  be  brought  against  anyone  who  forcibly  or  un- 
lawfully enters  upon  the  real  estate  of  another  and  withholds  the 
possession  thereof  from  the  party  entitled  to  the  same,  or  against 
him  who,  though  having  entered  lawfully,  detains  the  possession 
after  his  right  to  do  so  has  expired.^ 

Under  the  law  as  here  stated,  a  tenant  for  years,  who  holds  over 
after  the  expiration  of  his  term,  without  paying  rent  or  in  any 
other  manner  recognizing  a  continuance  of  the  tenancy,  becomes 
either  a  trespasser  or  a  tenant,  at  the  option  of  the  landlord,  and 
may  be  sued  in  this  action.* 

§  505.  What  constitutes  a  forcible  entry  upon  real  estate  with- 
in the  .meaning  of  the  law. — In  Franklin  v.  Geho,**  our  court  of 
appeals  decides  that  "a  forcible  entry  under  our  statute  giving  civil 
redress  by  summary  proceedings  is  precisely  what  would  constitute 
a  forcible  entry,  for  which  at  common  law  a  party  might  be  pun- 
ished criminally.  It  therefore  lies,  when  a  party  enters  on  land  in 
the  possession  of  another,  and  either  by  his  behavior  or  speech 
gives  those  who  are  in  possession  just  cause  to  fear  he  will  do 
them  some  bodily  harm,  if  they  do  not  give  way  to  him.  Such 
just  cause  to  fear,  which  would  make  the  intruder  liable  to  crim- 
inal punishment  or  to  be  proceeded  against  civilly,  arises  from  his 
taking  with  him  such  an  unusual  number  of  attendants  or  arming 
himself  in  such  manner  as  plainly  to  show  a  design  to  back  his 
pretensions  by  force;  or  it  may  arise  from  his  threatening  to  kill, 
maim,  or  beat  those  who  continue  in  possession,  or  by  use  of 
any  expression  plainly  implying  a  purpose  to  use  force  against 
those  who  make  resistance." 

§  506.  How  the  action  of  unlawful  entry  and  detainer  is  com- 
menced.— The  action  is  commenced,  as  in  other  cases,  by  the 
issuance  of  a  summons,  the  form  of  which  is  found  in  a  former 
part  of  this  treatise." 

§  507.  The  requisites  of  the  summons  in  unlawful  entry  and 
detainer. — The  requisites  of  the  summons  in  unlawful  entry  and 

8  Code,  ch.  50,  sec.  212;   1906,  sec.  lo  30  W.  Va.  27,  3  S.  E.  Rep.  168, 

2163.  "Ante,  <  54. 

»Vo88  V.  King,  38  W.  Va.  607,  18 
S.  E.  Bep.  762. 
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detainer  are  prescribed  by  the  statute.  It  must  command  the 
officer  to  summon  the  defendant  to  appear  before  the  justice  at  a 
time  and  place  specified  in  the  summons,  to  answer  the  action  of 
the  plaintiff  for  unlawfully  withholding  from  the  plaintiff  the 
premises  in  question,  describing  them,  and  laying  the  damages 
therein  for  their  detention,  if  damages  are  claimed.^^ 

It  is  not  the  purpose  of  the  statute  to  prescribe  a  particular 
form,  but  the  summons  is  only  required  "to  be  sufficient  on  its 
face  to  show  what  is  intended  thereby."  ^' 

§  508.  The  description  of  the  premises  in  the  summons  in  un- 
lawful entry  and  detainer. — In  addition  to  what  has  been  said  in 
a  note  to  a  former  section**  of  this  work  with  reference  to  the 
sufficiency  of  the  description  in  the  summons  of  the  premises 
claimed,  we  may  properly  state  that  the  description  need  not  be 
correct  according  to  the  strict  technical  requirements  of  the  law.** 
It  is  sufficient  if  they  are  described  as  bounded  by  the  lands  of 
another  as  by  those  of  A.,  B.,  C,  etc.,  or  by  such  a  river,  creek 
or  watercourse.** 

In  describing  the  property  the  summons  should  show  that  the 
property  lies  in  the  county  in  which  the  action  is  brought." 

The  statute  provides  that  no  summons  in  unlawful  entry  and 
detainer  shall  be  quashed  or  held  insufficient  for  any  defect  in  the 
description  of  the  premises  therein  mentioned,  if  the  description 
be  such  as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended  thereby,** 

If  the  description  can  be  rendered  certain  by  extrinsic  evidence 
it  is  sufficient.** 

§  509.  '  Amendment  of  the  description  of  the  property  in  the 
summons  in  the  action  of  unlawful  entry  and  detainer. — An 
examination  of  the  decisions  of  our  court  discloses  that  great 
liberality  is  exercised  in  the  matter  of  permitting  amendments  by 

12  Code,  ch.  60,  sec.  212;  1906,  sec.  i«Tuberville  v.   Long,  supra-, 

2163.                                        ,  "  Supervisors  v.  Ellison,  8  W.  Va. 

18  Brumbaugh  v.  Sterringer,  48  W.  308. 

Va.  121,  35  S.  E.  Rep.  854,  855.  i«  Code,  ch.  50,  sec.  212;  1906,  sec 

1*  Ante,  §  54,  note  91.  2163. 

i«Hawley    v.    Twyman,   24   Gratt.  i»Simpkins  v.   White,  43  W.  Va. 

616;   Tuberyille  y.  Long,  3  Hen.  &  125,  27  S.  E.  Rep.  361. 
Munf.  309. 
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the  justice,  or  circuit  court  upon  an  appeal,- in  the  description  of 
the  premises  in  the  action  of  unlawful  entry  and  detainer.  Such 
amendment  should  be  allowed  whenever  in  the  opinion  of  the 
justice  or  court  substantial  justice  will  be  promoted  thereby.*^ 

§  510.  Place  and  time  at  and  within  which  defendant  must 
appear  in  the  action  of  unlawful  entry  and  detainer. — The  place 
at  which  the  defendant  is  to  appear  must  be  within  the  county  in 
which  the  action  is  brought,  and  the  time  must  be  not  less  than 
three  nor  more  than  ten  days  from  the  delivery  of  the  summons 
to  the  officer  to  be  served.*^ 

§511.  The  direction,  service  and  return  of  summons  in  un- 
lawful entry  and  detainer. — The  summons  in  unlawful  entry  and 
detainer  must  be  directed,  served  and  returned  as  other  sum- 
mons issued  by  the  justice." 

§  512.  The  plaintiff's  possession  that  will  enable  him  to  main- 
tain an  action  of  unlawful  entry  and  detainer. — Actual  possession 
by  the  plaintiff  is  not  requisite  to  the  maintenance  of  unlawful 
entry  and  detainer  by  him  against  one  who  has  entered  upon  the 
premises  by  force.^^  Thus,  actual  possession  of  a  part  of  a  tract 
of  land  under  a  bona  fide  claim  and  color  of  title  to  the  whole, 
is  such  a  possession  of  the  whole,  or  so  much  thereof  as  is  not  in  the 
adverse  possession  of  another,  as  will  sustain  this  proceeding.^* 

Actual  and  exclusive  possession,  even  if  it  be  by  wrong  and 
•without  any  right  to  the  possession,  is  sufficient  to  authorize  the 
action  against  one  who  enters  the  premises  by  force,  even  if  the 
one  who  so  enters  be  the  true  owner  of  the  premises.^*  • 

It  is  the  policy  and  purpose  of  the  law  to  uphold  and  protect  the 
possession  of  property  from  forcible  or  unlawful  invasion,  and  to 


2oDunkard    v.    Hepinstall,    55    W.  28  dinger   v.    Shepherd,    12    Gratt. 

Va.  320,  47  S.  E.  72;  Billingeley  v.  462;  Moore  v.  Douglass,  14  W.  Va. 

Stutler,  52  W.  Va.  92,  43  S.  E.  96;  708. 

Bennett  v.  HoUinger,  66  W.  Va.  38,  2**  dinger     v.     Sh«pherd,     supra; 

66  S.  E.  502.  Moore  v.   Douglass,   supra;   Duff  y» 

21  Code,  ch.  50,  sec.  212;  1906,  sec.  Good,  24  W.  Va.  682. 

2163.  26  01inger  v.  Shepherd,  supra. 

22  Code,  ch.  50,  sec.  213;  1906>  sec 
2164. 
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refer  all  persons  to  their  legal  rights  by  means  of  the  peaceable 
methods  of  the  courts,  or  by  peaceable  entry  thereon.'* 

§  512a.  The  pleading  on  the  part  of  the  plaintiff  in  unlawful 
entry  and  detainer. — The  plaintiff  may  rely  on  the  summons  in 
the  action  of  unlawful  entry  and  detainer  as  his  pleading,  when  it 
is  sufficient  within  itself,  or  he  may  file  his  complaint  and  use  it 
in  aid  of  the  summons,  and  thus  make  the  ground  of  his  recovery 
that  which  appears  in  both  the  summons  and  complaint.*' 

§  512b.  The  pleadings  on  the  part  of  the  defendant  in  unlaw- 
ful entry  and  detainer. — The  proper  plea  or  answer  of  the  de- 
fendant, when  he  desires  to  meet  the  case  of  the  plaintiff  on  its 
merits  and  deny  that  he  unlawfully  withholds  the  premises  sued 
for  from  the  plaintiff,  is  "not  guilty,"  ^*  the  form  of  which  appears 
in  a  previous  section,*®  or  in  a  proper  case  the  defense  that  the 
title  to  real  estate  will  come  in  question  may  be  interposed,  the 
forms  and  the  law  and  procedure  relating  thereto  appearing  in 
another  part  of  this  work.*® 

§  512c.  Defensesf  which  may  or  may  not  be  made  to  an  action 
of  unlawful  entry  and  detainer,  and  the  pleadings  under  which 
defenses  are  admissible. — The  answer  of  the  defendant  deny- 
ing the  charge  in  the  summons  that  he  unlawfully  withholds  the 
premises  therein  described  from  the  plaintiff,  usually  termed  the 
plea  of  not  guilty,  is  sufficient  to  admit  all  defenses  to  the  action 


2«  "The  remedy  for  a  forcible  or  un- 
lawful entry  was  designed  to  protect 
the  actual  possession,  whether  right- 
ful or  wrongful,  against  unlawful  in- 
vasion, and  to  afford  summary  re- 
dress or  restitution.  The  entry  of 
the  owner  is  unlawful  if  forcible  and 
the  eotry  of  any  other  person  is  un- 
lawful, whether  forcible  or  not.  If 
the  defendant  enters  unlawfully,  the 
plaintiff  is  entitled  to  recover,  with- 
out any  regard  to  the  questioo  of  his 
fright  of  possession.  His  actual  pos- 
session, of  itself,  gives  him  a  right  of 
possession  against  any  person  not 
having  a  right  of  entry."  dinger  v. 
Shepherd,  supra. 


€(^ 


'In  a  proceeding  of  unlawful  entry 
or  detainer,  if  the  defendant  ha«  en- 
tered unlawfully,  the  plaintiff  is  enti- 
tled to  recover  without  any  regard  to 
the  question  of  his  right  of  posses- 
sion; and  this  though  the  land,  from 
which  he  is  ousted,  is  the  land  of  the 
party  who  ousted  him."  Moore  v. 
Douglass,  aupra, 

2T  Thorn  v.  Thorn,  47  W.  Va.  4,  34 
S.  E.  Rep.  759;  Moore  v.  Douglass, 
14  W.  Va.  708. 

28  Supervisors  v.  Ellison,  8  W.  Va. 
308. 

2»An*e,  §124  (c),  and  especially 
post,  %5l2d. 

»oSee  ante,  §§114-122. 
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of  unlawful  entry  and  detainer;'®^  and  indeed  it  would  seem  that 
in  a  justice's  court  in  this  action  any  proper  defense  may  be 
made  without  any  plea  or  answer  upon  the  part  of  the  defendant.'** 
Admissible  defenses.  If  the  tenancy  of  the  property  sued  for 
is  one  for  an  uncertain  or  indefinite  term,  as  from  month  to 
month,  notice  to  terminate  such  tenancy  must  be  given,'^^  and, 
of  course,  if  notice  has  not  been  given,  the  failure  to  do  so  con- 
stitutes a  good  defense  to  the  action.  And  if  a  tenant  is  holding 
property  under  a  lease  by  the  month,  but  which  runs  from  month 
to  month,  terminating  at  the  end  of  each  month,  with  the  refusal 
to  the  tenant  of  the  premises  from  month  to  month,  no  notice  to 
the  tenant  to  quit  is  necessary,  but  there  must  be  a  demand  for  the 
possession  of  the  premises  to  prevent  a  monthly  renewal  of  the 
tenancy,'^  and  a  failure  to  make  such  demand  is  a  good  defense. 
So  inasmuch  as  a  plaintiff  in  an  action  of  unlawful  entry  and 
detainer  before  a  justice  must  show  that  his  right  of  action 
accrued  within  two  years  next  preceding  the  commencement  of 
his  action,'^  a  failure  to  show  such  fact  constitutes  a  valid 
defense  and  the  plaintiff  will  not  be  allowed  to  recover  in  this 
action.*^^  If  the  tenant  has  purchased  the  property  from  the 
landlord  after  his  entry  thereon  and  holds  after  his  purchase  as 
the  owner,  this  constitutes  a  valid  defense  to  the  action.'^    If  a 


•OflSimpkins  v.  White,  43  W.  Va. 
126,  130,  27  S.  E.  361;  Supervisors 
V.  BUison,  8  W.  Va.  308;  Oklahoma 
Cdty  V.  Hill,  4  Oklahoma,  621,  46  Pac. 
668;  -Hill  v.  Garter,  101  Mich.  168, 
59  N.  W.  413;  Bartleeon  v.  Munson, 
106  Mintf.  348,  117  N.  W.  512. 

so&Simpkins  v.  White,  43  W.  Va. 
at  p.  130,  in  the  opinion,  27  S.  E. 
361;  Oklahoma  Oity  v.  Hill,  supra; 
Poffenbarger  y.  Blacketone,  67  Ind. 
288. 

«oo  Bennett  v.  Hollinger,  66  W.  Va, 
386,  387,  66  S.  E.  602. 

sod  Dunkard  v.  Hepinstall,  66  W. 
Va.  320,  47  S.  E.  72. 

soeOode,  1913,  ch.  60,  sec.  211, 
serial  sec.  2766.  Karnes  v.  Johnston, 
68  W.  Va.  596,  62  S.  E.  658.  In  this 
case  the  court  in  its  opinion  said': 
"The  record  does  not  show  that  the 
entry  of  the  defendant  was  within 
two  years  next  before  the  suit.    But 


it  is  contended  that  the  defendant 
has  to  prove  this  as  a  matter  of  de- 
fense as  under  the  ordinary  statute 
of  limitation  he  must  plead  the  stat- 
ute and  sufitadn  his  plea.  The  de- 
fendant contends  that  the  plaintiff 
carries  the  burden  of  showing  the  en- 
try within  such  two  years.  The  jur- 
isdiction of  the  justice  under  this 
statute  is  a  specisil  and  limited  one, 
conferred  by  the  statute,  and  we 
think  that  the  plaintiff  must  show, 
not  only  an  entry,  but  an  entry 
within  two  years  before  the  suit.  It 
is  a  part  of  the  yery  letter  of  the 
statute  giving  the  action,  not  the 
general   statute   of   limitations." 

»o^  Karnes  v.  Johnston,  supra; 
Billingsley  v.  StuUer,  62  W.  Va.  92, 
93,  96,  43  S.  E.  96;  Hays  y.  Alt- 
meyer,  24  W.  Va.  605;  Ihiff  y.  Good, 
24  W.  Va.  682. 

W9  Brown  v.  Beatty,  76  Ala.  260. 
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person  in  possession  of  land  "claiming  title  to  it,  is  by  fraud  or 
mistake  induced  to  believe  that  an<Jther  has  a  better  right  to  it, 
and  to  take  a  lease  from  him,  in  an  action  by  the  landlord  to 
recover  possession,  the  tenant  may  set  up  such  fraud  or  mistake, 
and  show  that  he  has  a  good  title  to  the  property."  •^ 

Inadmissible  matters  as  grounds  of  defense.  "When  one  is  Jet 
into  possession  under  a  conveyance  from  another,  and  enjoys  the 
property,  he  can  not  set  up  want  of  title  in  such  other  person,  or 
his  incapacity  to  convey,  to  defeat  an  action  by  such  other  person 
for  the  recovery  of  possession."  •^  As  a  general  rule,*^^  the  tenant 
can  not  deny  the  landlord's  title  and  make  it  a  ground  of  defense* 
to  the  action."®*  And  "the  fact  that  during  the  tenancy  the  title 
of  the  landlord  has  been  forfeited  for  the  non-payment  of  taxes 
on  the  land  in  controversy  constitutes  no  valid  defense  to  an  action 
of  unlawful  detainer,  brought  to  dispossess  the  tenant,  as  the 
plaintiff  is  entitled  to  be  placed  in  statu  quo,^^*  Nor  can  a  party 
defend  *on  the  ground  that  his  entry  and  detention  are  in  the 
capacity  of  agent,  and  not  in  his  own  right.*^  So  the  fact  that 
the  defendant  was  in  possession  of  only  a  part  of  the  premises 
claimed  can  not  be  urged  as  an  objection  to  a  judgment  for  the 
whole  of  the  premises.*®"    And  a  defendant  can  not  show  a  mis- 


«o*Alder80ii  v.  MiUer,  15  Gratt. 
279;  Turpin  y.  Saunders,  32  Gratt. 
at  p.  33;  Locke  v.  Frasber,  79  Va. 
409,  411;  Gale  v.  Oil  Run  Petroleum 
Co.,  6  W.  Va.  at  p.  210;  Voss  v.  King, 
33  W.  Va.  236,  241,  10  S.  E.  403,  404. 

«o<  Lutheran  Church  v.  Arkle,  49 
W.  Va.  92,  93,  38  S.  E.  486. 

*ofAnte,  i  18i»  (&). 

»ofcIn  Vosa  v.  King,  33  W.  Va. 
236,  10  &  E.  403,  the  following  is  the 
first  point  of  the  syllabus:  ''In  an 
action  by  the  landlord  against  his 
tenant,  whether  the  action  be  debt, 
assumpsit,  covenant,  or  unlawful  de- 
tainer where  neither  fraud  nor  mis- 
take is  shown  in  the  procurement  of 
the  lease,  no  proof  of  title  is  required 
by  the  landlord ;  for  in  such  case  the 
tenant  is  estopped  from  denying  the 
title  of  his  landlord." 

wJVoss  V.  King,  38  W.  Ve.  607, 
18  S.  E.  762. 


aomLuling  v.  Shepperd,  112  Ala< 
588,  21  So.  352.  In  this  case  the 
court  in  the  course  of  its  opinion 
said:  ''No  principle  of  law  is  more 
general  and  better  settled  than  that 
one  guilty  of  a  tort  can  not  justify 
on  the  ground  that  he  was  acting  in 
the  capacity  of  an  agent,  and  not  on 
hds  personal  responsibility.  It  is 
often  a  question  as  to  whether  the 
principal  is  liable  for  the  tortious 
act  of  an  agent,  but  it  has  never  been 
questioned  that  the  agent  was  person- 
ally liable  for  his  actual  torts."  The 
whole  question  is  fully  considered  in 
the  notes  to  Greenberg  v.  Lumber 
Co.  (Wis.)  48  Am.  St.  Rep.  911  (63 
N.  W.  93) ;  Mayer  v.  Building  Co., 
104  Ala.  611,  16  South.  620;  Per- 
minter  v.  Kelly,  18  Ala.  716,  28  Law. 
Rep.  Anno.  433. 

80ft  Hardin  v.  Sangamon  County,  71 
111.  App.  103. 
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take  in  the  deed  under  which  the  plaintiff  claimed  in  the  name  of 
the  g^antee.*^ 

§  512d.    Form  of  answer  denying  that  defendant  unlawfully 
withholds  the  premises  in  question  from  the  plaintiff. 


l'.  B.,  Plaintiff,       ^ 

vs.  > 

;.  D.,  Defendant.  ) 


Unlawful  entry  and  detainer. 


ANSWER  OF  DEFENDANT. 

And  now  comes  the  defendant  by  G.  H.,  his  attorney  {or  if  by  his 
agent,  say  by  his  agent,  or  if  not  by  attorney  or  agent,  say  in 
person),  and  for  answer  to  this  action,  says  that  he  does  not 
unlawfully  withhold  from  the  plaintiff  the  possession  of  the 
premises  described  in  the  summons  issued  in  this  action. 

§  513.  The  time  and  the  manner  of  the  trial  of  unlawful  entry 
and  detainer.— Upon  the  return  of  the  summons  served  the  jus- 
tice shall  proceed  to  try  the  case,  unless  good  cause  be  shown  for 
a  continuance.  The  trial  shall  be  by  six  jurors,  if  demanded  by 
either  party,  under  the  same  regulations  which  are  prescribed  in 
relation  to  jury  trials  in  other  cases  before  justices.'^ 

Of  course,  when  a  jury  is  not  demanded  by  either  party,  the 
justice  takes  cognizance  of  the  case  and  tries  it  as  he  would  any 
other  civil  action  brought  before  him. 

§  514.  The  issue  to  be  tried  by  the  jury  in  an  action  of  im- 
lawful  entry  and  detainer. — ^The  jury  shall  be  sworn  well  and 
truly  to  try  whether  the  defendant  unlawfully  withholds  the  prem- 
ises in  question  from  the  plaintiff,  and  if  damages  are  claimed  for 
the  detention,  to  assess  the  plaintiff's  damages  for  being  so  kept 
out  of  possession." 

sooMerki  v.  Merki,  212  IlL  121,  72  appeal  to  the  circuit  court  the  jury 

N.  E.  9.  are  sworn  on  the  trial  of  the  appeal 

81  Code,  ch.  50,  sec.  214;  1906,  sec.  to  'try  the  iasue  joined'  instead  of 
2165.  being  sworn  'to  try  whether  the  de- 

82  Code,  ch.  50,  sec.  214;  1906,  sec.  fendant  unlawfully  withholds  the 
2165.  premises  in  controvery';  all  the  facts 

Oath  of  the  jwry,  "In  an  action  are  certified  and  show  that  the  caae 
of  unlawful  entry  and  detainer  com-  was  tried  on  its  merits,  and  that  no 
menced  before  a  justice  and  taken  by      injustice  was   done   the  plaintiff  in 
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§  514a.  Form  of  oath  to  be  administered  to  the  jury  in  un- 
lawful entry  and  detainer. — You  and  each  of  you  do  solemnly 
swear  that  you  will  well  and  truly  try  whether  the  defendant, 
C.  D.,  unlawfully  withholds  the  premises  in  controversy  in  this 
action  from  the  plaintiff,  A.  B. ;  and  that  you  will  assess  the  plain- 
tiff's damages  for  so  being  kept  out  of  possession,  if  you  shall  find 
that  the  said  defendant  does  unlawfully  withhold  the  said  prem- 
ises from  the  said  plaintiff.** 

§  514b.  Form  of  verdict  of  jmy  in  unlawful  entry  and  de- 
tainer.— ^We,  the  jury,  find  that  the  defendant,  C.  D.,  unlawfully 
withholds  from  the  plaintiff,  A.  B.,  the  possession  of  the  premises 
^described  in  the  summons  in  this  action;  and  we  therefore  find 
for  the  plaintiff  said  premises  as  described  in  said  summons,  and 
dollars  for  the  detention  thereof. 

If  for  the  defendant,  the  verdict  may  be  in  the  following  form: 
We,  the  jury,  find  for  the  defendant." 

§  514c.  When  damages  are  recoverable  in  unlawful  entry  and 
detainer,  and  the  measure  thereof. — ^The  statute  provides  for, the 


error  by  reason  of  this  irregularity. 
Held:  This  is  not  such  error  as 
will  warrant  the  appeUate  court  in 
reversing  the  judgment,  especially 
when  no  objection  to  this  irregular- 
ity was  made  in  the  trial  court." 
Ohamcey  v.  Smitt,  26  W.  Va,  404, 
405,  62  AnL  Rep.  217. 

Assessment  of  damages  not  limited 
to  the  amount  demanded  in  the  sum- 
mons. In  Lutheran  Church  v.  Arkie, 
49  W.  Va.  92,  38  S.  E.  486,  the  court 
an  its  opinion  said:  "The  jury  found 
one  hundred  and  ftfty-six  dollars  and 
twenty^me  cents  damages  for  the 
detention  of  the  property.  The  sum- 
mons demanded  the  property  and 
damages  for  its  detention,  specifying 
no  amount.  The  justice  allowed  it  to 
be  amended  by  making  the  summons 
demand  flftcien  dollars  damages  for 
detention.  The  question  then  is 
whether  the  verdict  eould  exceed  fif- 
teen dollars.  The  justice's  law  giv- 
ing the  amount  of  damages  to  be  de- 
mand^, as  found  in  ch.  50,  sec  26, 
in  the  form  there  given,  does  not  ap- 


ply to  the  case.  It  is  sec.  212  of  that 
chapter  that  applies  to  an  action  of 
imlawful  detainer,  and  it  provides 
that  the  summons  shall  demand  pos- 
session and  damages  for  its  detention. 
I  do  not  think  it  essential  to  specify 
the  damages  in  the  summons  in  this 
statutory  action,  the  statute  not  re- 
quiring it.  I  hardly  think  tlie  amend- 
ment would  limit  the  recovery  in  the 
€u:tion,  as  sec.  214  requires  the  jury 
to  assess  the  plaintiff's  damages.  I  do 
not  think  that  this  is  a  fatal  defect 
in  an  action  before  a  justice.  Sec- 
tion 169  admits  all  evidence  without 
regard  to  the  judgment  of  the  justice 
upon  the  trial  of  an  appeal.  I  hard- 
ly think  the  specification  of  fifteen 
dollars  by  amendment  of  the  sum- 
mons tied  the  plaintiff  down  to  that 
sum.     We  affirm  the  judgment." 

83  This  form  is  based  upon  sec.  214 
of  ch.  50,  of  the  Code;  1906,  sec. 
2165. 

«*See  Code,  ch.  50,  sec.  216;  1906, 
sec.  2167. 
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recovery  of  damages  for  the  detention  of  the  property,'**  and 
the  general  rule  is  that  the  measure  of  damages  is  the  rental 
value  of  the  property  during  the  time  of  the  detention  thereof.*** 
And  it  seems  that  rents  accrued  under  a  lease  may  also  be  recov- 
ered, if  such  rents  are  payable  to  the  plaintiff.'*^ 

§  515.  Rendition  of  judgment  for  defendant  in  unlawful  entry 
and  detainer. — If  the  verdict  of  the  jury  or  the  finding  of  the 
justice,  when  the  case  is  tried  without  a  jury,  be  for  the  defendant, 
he  shall  have  judgment  and  execution  for  his  costs.^ 

§  516.  When  judgment  will  be  rendered  for  the  plaintiff  in 
unlawful  entry  and  detainer — Execution  thereon. — If  the  verdict 
of  the  jury  or  the  finding  of  the  justice,  when  the  case  is  tried 
without  a  jury,  be  that  the  defendant  unlawfully  withholds  the 
premises  in  controversy  or  any  part  thereof  (describing  the  part), 
judgment  shall  be  rendered  in  favor  of  the  plaintiff  that  he 
recover  possession  of  the  premises,  or  the  part  so  described,  and 
his  costs.  If  damages  are  assessed  by  the  justice  or  jury  in 
favor  of  the  plaintiff,  the  sum  shall  also  be  included  in  the  judg' 
mem,  and  the  justice,  when  required  by  the  plaintiff,  shall  issue 
an  execution  commanding  the  officer  to  whom  it  is  directed  to 
deliver  possession  of  the  premises  or  such  part  thereof  to  the 
plaintiff,  and  remove  the  defendant  and  his  goods  therefrom,  and 
collect  the  said  damages  and  costs  out  of  the  personal  property  of 
the  defendant.**^* 


84a  Code,  1913,  ch.  50,  sees.  211, 
212,  214,  secial  sees.  2765,  2766  and 
2768. 

8*&  Sanders  v.  Thornton,  2  Ind.  T. 
92,  48  S.  W.  1015;  Hunt  v.  Hdcks, 
3  Ind.  T.  275,  54  S.  W.  818;  Noyee  v. 
French  Lumbering  Co.,  80  Minn.  397, 
83  N.  W.  385. 

In  Noyes  v.  French  Lumbering  CJo., 
aupra,  the  court  in  its  opinion  said: 
"As  to  the  measure  of  ckunages  the 
court  applied  the  proper  rule — ^the 
fair  value  of  the  premises  during  the 
period  in  which  the  plaintiffs  were 
deprived  of  the  use.  It  was  compe- 
tent to  show  what  kind  of  premises 
they  were.  It  was  a  mill  site.  Was 
it  a  good  one,  centrally  located  for 
sawmill  purposes,  or  one  remote  from 
the  necessary  timber  to  keep  a  mill 


busy?  If  there  were  in  the  vicinity 
a.  grove  of  standing  pine,  the  site 
would  be  of  more  value  than  if  the 
timber  were  at  a  distance,  and  the 
site  would  be  of  greater  viUue  yet  if 
there  were  a  half  million  feet  of  saw 
logs  in  the  adjacent  mill  pond.  The 
fact  that  pkdntiffs  owned  those  logs 
would  be  imuMiterial.  The  point  for 
determination  was  the  reasonable 
rental  value  of  the  mill  site,  and  if 
pkidntiffs  owned  the  logs,  such  addi- 
tional benefit  as  they  might  thereby 
receive  would  be  merely  incidental." 

Mc  Bennett  v.  Hollinger,  66  W. 
V&.  385,  66  S.  E.  502. 

M  Code,  ch.  50,  sec.  216;  1906,  sec. 
2167. 

sBoOode,  1913,  ob.  50,  sec  215| 
serial  sec.  2760. 
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§  517.  Docket  entry  of  fudgment  for  plainti£F  in  unlawful  entry 
and  detainer. 

A.  B.,  Plaintiff,     ^     Civil  action  in  unlawful  entry  and  detainer 

vs.  >    before ,  a  justice  of District, 

O.  D.,  Defendant.  )     County,  West  Virginia. 

After  the  proper  recital  of  what  has  already  taken  place  before 
the  justice,  continue  as  follows:  It  is  therefore  considered  by  me 
that  the  plaintiff,  A.  B.,  do  recover  of  the  defendant,  C.  D.,  pos- 
session of  the  premises  {or  part  of  the  premises,  if  only  a  part  be 
recovered)  in  controversy  in  this  action,  bounded  and  described 
as  follows :  (Here  set  forth  the  description  of  the  premises)  ;  and 

dollars  damages  for  the  detention  thereof,  and  

dollars  costs. 

.  I  p. 

^    §  517a.    Docket  entry  of  judgment  for  defendant  in  unlawful 
entry  and  detainer. — It  is  therefore  considered  by  me  that  C.  D., 

the  defendant,  do  recbver  of  arid  from  A.  B.,  the  plaintiff, 

dollars,  his  costs  about  his  defense  in  this  behalf  expended. 

,  J.  P. 

§  518.  The  issuance  of  execution  on  judgment  in  unlawful 
entry  and  detainer. — As  already  stated,"**  the  justice  shall  issue 
an  execution  for  the  possession  of  thb  premises  and  the  removal 
of  the  defendant  and  his  goods  therefrom,  and  for  the  collection 
of  the  damages  and  costs.  Said  execution  shall  be  returnable 
within  sixty  days  from  its  date.  As  to  the  delivery  of  possession 
and  the  removal  of  the  tenant  and  his  goods,  it  shall  be  executed 
within  five  days  from  the  time  it  goes  into  the  hands  of  the  officer.'* 

§  519.  Form  of  execution  on  judgment  in  unlawful  entry  and 
detainer. 

State  of  West  Virginia,  County  of ,  to-wit: 

To  any  constable  of  said  county : 

Judgment  having  been  rendered  by  the  undersigned  justice  in 
his  district  of ,  in  said  county,  on  the day  of f 

9^*  Ante,  %&16.  MQode,  ch.  50,  sec  215;  1906,  sec. 

2166. 
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19 — ,  in  favor  of  A.  B.  against  C.  D.,  for  the  possession  of  a 
certain  tract  or  parcel  of  land  (or  whatever  the  real  property  may 

be)y  situate  in  the  district  of ,  in  said  county  and  state,  and 

bounded   and   described   as   follows:     (Here  set  forth  a  correct 

description  of  the  property) ;  and dollars  damages  for  the 

detention  thereof  and dollars  costs. 

You  are,  therefore,  hereby  commanded  in  the  name  of  the  state 
of  West  Virginia  to  deliver  possession  of  said  lot  or  parcel  of 
land  to  the  said  A.  B.,  and  remove  said  C.  D.  and  his  goods  there- 
from, within  five  days  from  the  time  this  writ  comes  into  your 
hands;  and  collect  said  damages  and  costs  out  of  the  personal 
property  of  the  said  C.  D. ;  and  return  this  execution  to  the 
undersigned  justice  with  your  certificate  thereon,  showing  the 
manner  in  which  you  have  executed  the  same,  within  sixty  days 
from  the  date  hereof. 

Given  under  my  hand,  this  the day  of  -i ,  19 — . 

,J.P.    ' 

§  519a.  Verdict  or  judgment  may  be  set  aside  in  unlawful 
entry  and  detainer. — "The  justice  may  set  aside  the  verdict  of 
the  jury,  or  his  own  judgment,  and  grant  a  new  trial  as  in  other 
cases ;  and  the  laws  relating  to  civil  actions  and  proceedings  before 
justices,  so  far  as  they  are  applicable  and  consistent  with  the 
seven  preceding  sections,  and  the  process  to  be  issued  or  pro- 
ceedings had  in  such  actions." '•*• 

§  519b.  Appeals  may  be  taken  in  actions  of  unlawful  entry 
and  detainer  as  in  other  cases. — "Appeals  shall  lie  to  the  circuit 
court  from  the  judgment  of  justices  in  such  actions  within  the 
same  time  as  in  other  cases,  upon  the  party  desiring  to  appeal, 
giving  such  bond  as  is  required  by  the  one  hundred  and  sixty- 
fourth  section,  and  such  appeal  shall  be  subject  to  the  same  regu- 
lations as  in  other  cases  in  so  far  as  such  regulations  are  not 
changed  as  to  such  appeal  by  the  provisions  of  this  section."  ^^ 

860  Oode,    1913,    ch.    60,    sec.    218,  For  the  forms  of  procedure  for  set- 

serial  sec.  2772.     The  phrase  ''seven      ting    aside    verdicts    and    judgments 
preceding  sections"  used  in  the  above      and  when  they  may  be  set  aside,  see 
statute  refer  to  sections  211-217  of      post,  ch.  XVII,  §§  563-584. 
cL  50  of  the  Oode.  seb  Code,    1913,    ch.    50,    sec   218» 

serial  sec.  2772. 
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§  519c.  The  appeal  bond  in  unlawful  entry  and  detainer— Its 
penalty  and  conditions. — ^''In  suits  for  the  forcible  or  unlawful 
entry  upon  land,  or  for  the  unlawful  detention  of  real  estate,  if 
judgment  be  rendered  for  recovery  of  possession  of  the  premises, 
either  with  or  without  damages  for  detention,  the  bond  shall  be  in 
a  penalty  double  the  amount  of  the  damages,  where  judgment 
has  been  rendered  for  damages  for  the  detention,  together  with 
an  amount  sufficient,  in  the  opinion  of  the  justice,  or  of  the 
circuit  court,  or  Judge  thereof,  when  the  appeal  is  granted  by 
such  court  or  judge,  to  cover  one  year's  rent  of  the  premises. 
In  such  suits  where  the  judgment  is  not  for  damages  for  deten- 
tion, the  bond  shall  be  in  a  penalty  equal  to  an  amount  sufficient, 
in  the  opinion  of  the  justice,  or  of  the  circuit  court  or  judge 
thereof,  when  the  appeal  is  granted  by  such  court  or  judge,  to 
cover  one  year's  rent  of  the  premises,  and  an  additional  sum  of 
not  less  than  fifty  nor  more  than  one  hundred  dollars."**** 

§520.    Effect  of  judgment  in  unlawful  entry  and  detainer. — 

Any  judgment  under  sections  two  hundred  and  fifteen  and  two 
hundred  and  sixteen  of  chapter  fifty  of  the  Code  of  West  Virginia 
shall  not  bar  any  subsequent  action  in  ejectment  brought  by 
either  the  plaintiff  or  defendant.'^ 

McOode,    1913,    ch.    50,    sec.    164,  S7  Code,  cIl  60,  seo.  217;  1906„  sec. 

serial  sec.  2718.    For  form  of  appeal     216S. 
bond,  see  poatf  §  662f 


CHAPTER   XV. 

CONTEMPTS  AND  THE  PUNISHMENT  THEREFOR. 

(5  521.. Power  of  justice  to  punish  for  contempt. 

522.  The   procedure  and  mode  and   extent  of   the   punishment  in  cases    of 

contempt. 

523.  Form  of  order  of  arrest  charging  a  person  with  contempt. 

524.  The  conviction  and  warrant  in  cases  of  contempt. 

525.  Docket  entry  of  conviction  for  contempt. 

526.  Form  of  commitment  for  contempt. 

527.  A  contempt  of  court  is  in  the  nature  of  a  criminal  offense. 

528.  Contempt  in  the  presence  of  the  court  or  justice. 

529.  The  evidence  necessary  to  convict  for  contempts 

530.  The  court  is  the  judge  of  what  constitutes  a  <k>ntempt. 

§  521.  Power  of  justice  to  punish  for  contempt. — The  in- 
stances wherein  a  justice  may  punish  for  contempt  are  specified  by 
statute  and  have  already  been  enumerated  in  a  former  part  of  this 
work.*  This  statute  places  an  absolute  restriction  upon  his  author- 
ity to  punish  in  cases  of  contempt  and  it  extends  no  further  than 
the  limit  therein  defined.  The  power  to  punish  for  contempt  is 
inherent  in  superior  courts  of  record  f  and  though  in  most  of  the 
States  of  the  Union  and  in  England  and  Canada,  the  power  is  con- 
ferred bv  statute  on  inferior  courts,  it  is  not  to  be  extended  beyond 
the  term  of  the  statute  conferring  it.^ 

It  IS  held  that  statutes  giving  to  courts  the  power  to  punish  for 
contempt  are  only  declatory  of  the  right  thus  inherently  possessed 
bv  them  at  the  common  law.* 

§  522.  The  procedure  and  mode  and  e^ent  of  the  punish- 
ment in  cases  of  contempt. — The  statute  provides  for  the  issu- 
ance of  an  order  of  arrest  by  the  justice,  to  take  and  bring  the 
person  charged  with  contempt  before  him  to  answer  such  charge, 
or  the  person  so  charged  may  be  taken  in  custody  by  any  officer  or 

»  See  ante,  §  35.  *  Mem. 

'7  Am.  &  Eng.  Enc.  T>aw  (2nd  ed.)  ^ Idem,  and  cases  there  cited.     See 

31.  also  State  v.  Frew,  24  W.  Va.  416. 
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person  present  upon  the  oral  order  of  the  justice  to  answer  for  the 
contempt.  An  opportunity  must  be  given  such  person  to  be  heard 
in  defense  or  explanation  of  his  conduct ;  and  after  such  person  has 
been  heard,  the  justice  may  discharge  him,  or  ad)udge  him  guilty 
of  the  contempt,  and  punish  by  fine  or  imprisonment,  or  both.  The 
fine,  however,  shall  not  exceed,  ten  dollars,  or  the  imprisonment 
five  days." 

It  seems  to  us  that  when  the  contempt  has  been  committed  out 
of  the  presence  of  the  justice  that  a  warrant  should  be  issued  by 
the  justice  for  the  arrest  of  the  party,  specifying  therein  the  ground 
of  contempt.* 

When  a  contempt  has  been  committed  out  of  the  presence  of  the 
justice  an  affidavit  ought  to  be  filed  with  him  setting  forth  the  facts 
constituting  the  alleged  contempt.  This  is  the  usual  method  of  in- 
stituting contempt  proceedings/ 

§  523.  Form  of  order  of  arrest  charging  a  person  with  con- 
tempt. 

State  of  West  Virginia,     ) 
County  of .  ) 

To  any  constable  of  said  county : 

Whereas,  on  this  the  day  of ,  190—,  during  the 

trial  of  a  civil  action  before  me  ,  a  justice  of  said  county, 

wherein  A.  B.  was  plaintiff  and  C.  D.  was  defendant,  R.  L.  did 
contemptously,  insolently  and  disorderly  so  behave  and  conduct 
himself  toward  the  said  justice  during  the  trial  of  said  action,  as 
to  interrupt  and  disturb  the  progress  of  said  trial,  and  to  lessen 
and  impair  the  respect  due  to  the  authority  of  the  said  justice  by 
declaring  in  a  loud  voice,  that  the  said  defendant,  C.  D.,  could  not 
have  justice  done  him  in  a  court  held  by  me,  the  justice  aforesaid, 
(or,  zvhateirr  the  language  or  conduct  of  the  party  charged  zvith 
contempt  may  be)  ;  therefore,  you  are  hereby  commanded,  in  the 
name  of  the  State  of  West  Virginia,  forthwith  to  apprehend  the 
said  R.  L.,  and  bring  him  before  me  to  answer  for  the  said  con- 
tempt, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

,  J.  P. 

■Code,  ch.  50,  sec.  191;  1906,  sec.  State  v.  Kaiser,  20  Or.  50,  23  Pac. 
2142.  964,  8  L.  R.  A.  684. 

•  State  V.  Matthews,  37  N.  H.  460 ;  M  Enc.  PI.  &  Pr.  779. 
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§  524.    The  conviction  and  warrant  in  cases  of  contempt.^ 

The  statute  provides,  that  ''the  conviction;  specifying  the  particular 
circumstances  of  the  offense  and  judgment  thereon,  must  be  entered 
by  the  justice  in  his  docket.  A  warrant  of  commitment  for  the 
term  of  imprisonment  adjudged,  may  be  issued  by  the  justice,  com- 
'manding  an  officer  to  take  the  offender  to  the  jail  of  the  county, 
and  the  jailor  to  imprison  him  therein  for  the  said  term.  The  judg- 
ment may  include,  in  addition  to  the  fine,  all  costs  in  the  case,  in- 
cluding costs  of  arresting  and  keeping  in  prison  the  offender."  • 

§  525. — Docket  entry  of  conviction  for  contempt. 

State  of  West  Virginia,  \       Procedings  in  contempt  before 

vs.  > ,  a  justice  of District, 

R.  L.  J      Qjunty.* 

Be  it  remembered  that  on  this  the day  of ,  190 — , 

during  the  trial  of  a  civil  action  between  A.  B.,  plaintiff,  and  C.  D., 

defendant,  before  me,  a  justice  of district,  in  the  county  and 

state  aforesaid,  at  my  office  in  the  said  district,  R.  L.  did  contempt- 
uously and  insolently  behave  himself  towards  the  undersigned  jus- 
tice while  engaged  in  the  trial  of  said  action,  and  did  so  conduct 
himself  towards  the  said  justice  as  to  be  guilty  of  interrupting  the 
procedure  of  said  trial,  and  impairing  the  respect  due  to  the  under- 
signed by  (Here  state  the  particular  circumstances  of  the  contempt 
as  set  forth  in  the  order  of  arrest). 

And  whereas  the  said  R.  L.  was  thereupon  required  by  the  un- 
dersigned to  answer  for  the  said  contempt,  having  been  brought 
before  me  for  that  purpose;  and  not  having  purged  himself  there- 
from the  undersigned  doth  find  the  said  R.  L.  guilty  of  the  con- 
tempt aforesaid,  and  doth  adjudge  and  determine  that  for  said 
contempt  the  said  R.  L.  pay  a  fine  of  five  dollars,  and  be  imprisoned 
in  the  county  jail  of  said  county  five  days. 

,  J.  P.^^ 

'Code,  ch.  50,  sec.  102;    1006,  sec.  cause  the  proceeding  for  the  punish- 

2143.  ment  for  contempt  is  criminal  in  its 

•It  will  be  observed  that  the  above  nature.     Ruhl   v.   Ruhl^   24   W.   Va. 

proceeding  is  entitled  in  the  name  of  270. 

the  State  against  the  party  charged  ^*Code,  ch.  50,  sec.  102;   1906,  sec. 

with    contempt.     This    is    absolutely  2143. 
necessary  in  a  case  of  this  kind,  be- 
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§  526.     Form  of  commitment  for  contempt. 

State  of  West  Virginia,  County  of -,  to-wit : 

To  any  constable  of  said  county: 

Whereas,  on  this day  of ,  190—,  during  the  trial 

of  a  civil  action  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  be- 
fore me, ,  a  justice  for  the  district  of ,  in  said  county 

and  state,  R.  L.  did  contemptuously  and  insolently  behave  towards 
the  undersigned  justice  while  engaged  in  the  trial  of  said  civil 
action ;  and. 

Whereas,  the  said  R.  L.  was  thereupon  required  by  the  under- 
signed to  answer  the  said  contempt;  and  he  not  having  purged 
himself  therefrom;  and 

Whereas,  said  R.  L.  was  adjudged  guilty  of  said  contempt,  and 

further  adjudged  to  pay  a  fine  of  $ ,  and  be  confined  in  the 

county  jail  in  said  county  five  days. 

Therefore,  vou  are  hereby  commanded  in  the  name  of  the  State 
of  West  Virginia  to  take,  Vonvey  and  deliver  said  R.  L.  into  the 
custody  of  the  keeper  of  said  jail ;  and  you,  the  said  keeper  of  said 
jail,  are  hereby  required  to  receive  the  said  R.  L.  inco  your  custody 
in  said  jail,  and  him  there  safely  keep  during  the  said  period  of 
five  days. 

Given  under  my  hand;  this  day  of  ,  190 — . 

^  ,  J.  P. 

§  527.  A  contempt  of  couFt  is  in  the  nature  of  a  criminal  of- 
fense.— A  contempt  of  court  is  in  the  nature  of  a  criminal  of- 
fense, and  a  proceeding  for  its  punishment  is  criminal  in  its  char- 
acter. Before  the  order  for  the  arrest  of  the  party  issues,  the 
proceedings  are  to  be  entitled  in  the  namp  of  the  parties  to  the 
suit ;  but  after  the  issuance  of  the  order  for  the  arrest  of  the  person 
charged  with  the  contempt,  the  proceeding  should  be  in  the  name 
of  the  state." 

Therefore,  proceedings  after  the  order  for  the  arrest  of  the  party 
charged  with  contempt  issues,  are  distinct  from  the  suit  in  which 
the  contemot  was  committed,  and  should  be  entered  separately,  and 
be  entitled  in  the  name  of  the  state  against  the  offender.^* 

"  State  V.   Trwin.   30  W.   Va.   404,  "  Ruhl  v.  Ruhl,  24  W.  Va.  279. 

413,  4  S.  E.  Rep.  413. 
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The  imposition  of  a  fine  for  contempt  is  a  judgment  in  a  crim- 
inal case.\*    And  the  same  rules  of  evidence  and  procedure  apply." 

§  528.  Contempts  in  the  presence,  of  the  court  or  justice. — 
It  seems  that  the  practice  in  cases  of  contempt  committed  in  the 
presence  of  the  court,  is  different  from  that  which  obtains  when 
the  alleged  contempt  is  committed  out  of  the  presence  of  the  court. 
In  the  former  case  the  party  may  be  punished  upon  the  judge's 
own  knowledge  of  what  takes  place  before  him,  and  the  judge  may 
refuse  to  hear  any  other  evidence  as  to  the  language  or  the  con- 
duct of  the  party  charged." 

If  the  contempt,  however,  is  not  offered  in  the  presence  ^of  the 
court,  and  consists  for  instance  in  the  use  of  insulting  language 
about  the  court  or  justice  not  in  the  trial  court,  but  elsewhere,  and 
not  in  the  presence  of  the  judge ;  an  order  or  rule  should  be  issued 
against  the  party,  and  he  should  be  allowed  to  prove  by  witnesses 
what  his  conduct  was,  or  the  language  that  he  actually  used;  and 
this  privilege  cannot  be  denied  to  him." 

S  529.  The  evidence  necessary  to  convict  of  contempt. — It  is 
laid  down  by  high  authority  that  the  rules  of  evidence  applicable  to 
cases  involving  a  punishment  for  contempt,  are  the  same  as  those 
of  the  criminal  law,  so  that  a  mere  preponderance  of  evidence  as 
to  the  truth  of  the  charge  is  insufficient  to  convict,  and  proof  of 
the  ground  of  contempt  beyond  a  reasonable  doubt  is  required.^^ 

§  530.  The  court  is  the  judge  of  what  constitutes  a  contempt. 
— Ordinarily  and  in  the  very  nature  of  the  case,  the  court  is  the 
judge  of  what  constitutes  a  contempt  toward  it.  But  the  right  to 
determine  this  matter  is  not  arbitrary  and  absolute.  Our  statute 
provides  for  an  appeal  in  all  cases  under  the  justices'  act  where 
imprisonment,  or  a  fine  of  ten  dollars  or  more,  is  imposed. 

Inasmuch,  therefore,  as  such  punishment  may  be  imposed  in  a  cour 
tempt  proceeding,  it  necessarily  follows  that  whero  the  party  is 
punished  by  imprisonment,  or  by  fine  of  ten  dollars,  he  may  appeal 

"  Fischer  v.  Hays,  6  Fed.  Rep.  68.  ^^  4   Enc.  PI.  &  Pr.   768,   769,  and 

^* Idem.  the   many  eases   there  cited;    among 

*»  State  V.  Gibson,  33  W.  Va.  f  7,  10  which   are   State  v.  Cunningham,  33 

S.  E.  Rep.  58.  W.  Va,  607;  State  v.  Ralphsnyder,  34 

>•  Idem.  W.  Va.  362. 
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to  the  circuit  court,  as  in  other  criminal  cases,  and  have  the  action 
of  the  justice  reviewed. 

At  common  law  a  court  is  the  exclusive  judge  of  a  matter  of  con- 
tempt, and  its  action  can  not  be  reviewed  or  called  in  question.** 


u 


7  Am.  &  Eng.  Enc.  Law  (2nd  ed.)   33,  34. 
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S66(S.  Docket  entry  of  judgment  when  the  offsets  of  the  defendant  equal  the 

claim  of  the  plaintiff  in  the  action. 
567.  Docket  entry  of  judgment  when  the  offsets  or  claim  of  the  defendant 

exceed  the  demand  of  the  plaintiff. 
508.  Docket  entry  of  release  of  excess  of  judgment  when  the  claim  of  the 

defendant  exceeds  the  justice's  jurisdiction  after  deduction 

of  plaintiff's  demand. 

559.  When  and  how  a  judgment  rendered  by  a  justice  may  be  revivedL 
559<k  The  notice  to  revive  a  judgment  is  in  the  nature  of  a  writ  of  9oir0 

facias. 
5596.  When  it  is  necessary  to  revive  a  judgment. 

560.  Docket  entry  of  order  reviving  judgment. 

561.  Notice  to  revive  judgment  to  be  given  to  adverse  party. 
561a.  Duty  of  justice  to  furnish  abstraot  of  judgment — ^What  shall  be 

in  such  abstract. 

562.  How  judgments  of  justices  docketed  ih  the  judgment  lien  docket. 
562a.  Justice  or  constable  not  to  purchase  judgment  rendered  by  justice. 
5626.  What  to  have  the  force  or  effect  of  a  judgment. 
562c.  Void  judgments. 


§  531.  Definition  and  requisites  of  a  judgment. — ^The  docket 
entry  by  the  justice  is  not  the  judgment,  but  only  evidence  that  a 
judgment  has  been  rendered.  The  judgment  is  what  is  ordered 
and  considered;  not  the  mere  entry  of  what  is  ordered  and  con- 
sidered. The  record  entry  is  sometimes  spoken  of  as  the  judg- 
ment, but  this  is  no  more  the  judgment,  accurately  speaking,  than 
a  note  for  money  is  the  money  or  debt  itself.^  A  judgment  is  the 
decision  or  sentenccf  of  the  law  pronounced  by  a  court  or  other 
competent  tribunal  upon  the  matter  contained  in  the  record." 

§  531a.  Jurisdiction  of  the  court. — It  is  a  fundamental  prin- 
ciple essential  to  the  validity  of  any  judgment,  that  the  court  or 
tribunal  rendering  it  mus^  have  jurisdiction,  not  only  of  the  subject- 
matter,  but  also  of  the  person  against  whom  the  judgment  is  ren- 
dered. Hence,  if  the  judgment  is  rendered  without  notice  to  or 
service  of  process  upon  the  defendant,  such  judgment  is  void.* 


iMcOlain,  Adm'r  v.  Davis,  37  W. 
Va.  at  page  336,  citing  Hickey  v. 
Hinsdale,  8  Mich.  267. 
2McClain,  Adm'r,  v.  Davis,  9upr<L 
"When,  after  the  facts  are  found, 
the  court  pronounces  the  decision  on 
them,  that  is  the  judgment;  that  is 
the  judicial  act — ^the  act  of  the  court 
as  a  court  speaking  the  sentence  of 
the  law — ^whereas  the  entering  it  in 


the  roll,  the  docket,  or  the  order  or 
judgment  hook,  call  it  by  whatever 
name,  is  an  act  of  different  nature, 
a  clerical  or  ministerial  act,  one  to 
constitute  merely  a  memorial  to  at- 
test that  the  judicial  act  of  pronounc- 
ing judgment  was  in  fact  done." 
Idem. 

8  Bailway  Oo.  v.  Ryan,  31  W.  Vs. 
364. 
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So,  if  the  amount  in  controversy  should  exceed  three  hundred 
dollars,  exclusive  of  interest  and  costs,  the  justice  would  have  no 
jurisdiction.  Likewise  when  the  subject-matter  of  the  action  is  be- 
yond the  territorial  jurisdiction  of  the  justice,  the  justice  can  not 
take  cognizance  of  it/ 

§  532.  Rendition  of  judgment  at  proper  time  and  place. — 
That  a  judgment  by  a  justice  may  be  valid,  it  must  be  rendered 
within  twenty- four  hours  after  trial  (Sundays  excepted).' 

There  is  a  difference  between  the  rendition  of  the  judgment  and 
its  entry.  The  duty  of  rendering  the  judgment  promptly,  that  is, 
within  twenty-four  hours,  Sundays  excepted,  is  absolute,  and  can 
not  be  disregarded;  but  its  entry  is  a  clerical  duty  and  may  be 
made  after  the  expiration  of  the  twenty- four  hours;  and  when  so 
entered,  if  rendered  within  the  proper  time,  it  is  valid  until  re* 
versed  or  set  aside.* 

^Mcdain,  Adm'r,  v.  Davis,  9upra; 
Packet  Co.  v.  Belleville,  supra, 

''Wlkere  a  judgment,  in  an  action 
tried  before  a  justice,  is  rendered  and 
publicly  announced  by  the  justice  on 
the  day  and  at  the  close  of  the  trial, 
or  within  twenty-four  hours  alter 
trial,  as  required  by  statute,  although 
the  clerical  work  of  entering  the 
judgment  upon  his  docket  be  not  per- 
formed until  «  few  days  thereafter, 
-die  statute  ip  substantiiedly  complied 
with.  Affirming,  Packet  Co.  v. 
BeUeville,  55  W.  Va.  560,  and  Bank 
V.  Wood,  60  V^.  Va.  617."  CroBB  v. 
Gall,  65  W.  Va.  276,  64  S.  E.  533. 

Entry  of  judgment  confessed  by 
the  defendant  before  the  return  day 
of  the  summons.  In  McDowell 
County  Bank  v.  Wood,  60  W.  Va.  617, 
55  S.  E.  753,  the  court  in  its  opinion 
said:  "That  part  of  sec.  114,  ch.  50, 
Code,  1899,  see  2065  Anno.  Code, 
1906,  which  provides  that  judgments 
-shall  be  entered  without  delay  when 
confessed  is  directory  and  not  man- 
datory. This  statute  fixes  no  time 
for  the  entry  of  the  judgment;  it  only 
says  it  shail  be  entered  without  de- 
lay. Suppose  it  is  not  altered  imme- 
diately, and  not  until  the  return  day 
of  the  summons.  Is  it  to  be  said  that 
because  the  justice  failed  to  enter 
tbe  judgment  at  once  upon  confes- 
sion, that  the  plaintiff  can  not  have 


4  Pennsylvania  R.  Co.  v.  Rogers,  52 
W.  Va.  450,  44  S.  E.  Rep.  300,  62  L^ 
R.  A.  178. 

It  was  contended  in  Leachmaii  v. 
Young,  64  W.  Va.  662,  63  S.  E.  362, 
that  the  justice's  record  must  show 
that  the  defendant  is  a  resident  of 
his  county,  but  as  to  this  contention, 
the  court  in  its  opinion  said:  ''The 
officer's  return  shows  that  the  6um- 
mons  was  served  at  his  usual  place  of 
abode  in  Kanawha  county.  We  do 
not  think  it  can  be  shown  in  another 
suit,  in  a  collateral  proceeding,  so  as 
to  render  the  judgment  void,  where 
jurisdiction  so  appears  in  the  jus- 
tice's record.  McClung  v.  Rader, 
47  W.  Va.  150;  Talbot  v.  Oil  Co.,  60 
Id.  423." 

Summons  should  disclose  territo* 
rial  jurisdiction  of  the  justice.  ''On 
a  motion  to  quanh  an  execution  is- 
sued upon  a  judgment  of  a  justice  of 
the  peace  by  the  clerk  of  a  circuit 
court  in  whose  office  a  transcript  of 
such  judgment  has  been  filed,  pur- 
suant to  sec.  118,  ch.  50,  Code,  1906, 
tiie  court  may  inquire  into  jurisdic- 
tional matters  affecting  the  validity 
of  the  judgment,  and,  if  the  judg^ 
ment  is  void,  may  quash  the  execu- 
tion." Rousey  v.  Stilwagon,  70  W. 
Va.  570,  74  S.  E.  732. 

B  Packet  Co.  v.  Belleville,  55  W. 
Va.  560,  47  S.  E.  Rep.  301. 
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The  judgment  should  also  be  rendered  at  the  office  of  the 
justice;  that  is,  he  can  not  sit  for  the  trial  of  the  case  at  one 
place  and  render  his  judgment  at  another  place. 

§  533.  Justice  must  be  qualified  to  render  judgment. — Another 
essential  to  the  validity  of  a  judgment  is  that  the  justice  be 
qualified  to  sit  in  the  trial  of  the  action;  that  he  must  not  be  a 
party  to  the  action  or  interested  in  the  result  otherwise  than  as  a 
resident  or  taxpayer  of  the  district  or  county  in  which  he  is 
acting;  and  must  not  be  related  to  the  parties  in  any  of  the  degrees 
mentioned  in  section  fourteen  of  chapter  fifty  of  the  Code.  Of 
course,  if  the  parties  consent  to  his  acting  when  he  is  interested 
or  related  to  the  parties  or  either  of  them,  he  is  not  ousted  of  his 
jurisdiction.  As  to  the  effect  of  a  judgment  rendered  by  a  justice 
who  is  disqualified  to  sit,  the  authorities  are  in  conflict.  In  some 
jurisdictions  the  judgment  in  such  case  is  void;  while  in  others 
it  is  only  voidable.'^ 

§  534.  There  must  be  proper  parties  and  proceedings  to  ren- 
der a  valid  judgment. — A  further  essential  requisite  of  a  valid 
judgment  is  that  it  must  have  been  rendered  in  a  proceeding  or 
action  between  the  parties  whose  rights  are  settled  or  determined 
by  the  adjudication.* 


judgment  on  the  return  day  of  Ms 
summonB,  upon  a  plain  note,  not  in 
any  way  oonteeted?  We  can  not 
hold  that  the  plaintiff  can  thus  be  de- 
prived of  his  debt.  The  case  of  Mc- 
Lain  v.  Davis,  37  W.  Va.  330,  is  re- 
lied upon  as  supporting  the  defend- 
ant's contention.  That  is  a  case  tried 
before  two  justices  with  a  jury.  A 
verdict  -  was  rendered  and  no  judg- 
ment entered  thereon,  and  nearly 
two  years  afterwards,  the  same  jus- 
tices, without  notice,  met  and  under- 
took to  enter  judgment  upon  the  ver- 
dict nunc  pro  tunc.  It  was  held  that 
the  nunc  pro  tunc  order  was  un- 
authorized and  illegal.  We  do  not 
think  that  case  is  controlling  here. 
We  have  here  a  confessed  judgment, 
which  only  required  actual  entry,  and 
no  definite  tinie  within  which  it 
should  be  done,  tne  statute  only  say- 
ing, it  shaU  be  done  without  delay. 
The  actual  entry  upon  a  justice's 
docket  of  a  judgment  after  its  rendi- 
tion or  oonfessian  is  a  ministerial 


act.  After  a  justice  has  rendered  and 
publicly  announced  his  judgment  in 
an  action  at  the  close  of  tiie  trial, 
the  entry  thereof  upon  the  justice's 
docket  is  purely  ministerial,  and  not 
judicial.  Packet  Co.  v.  Belleville, 
55  W.  Va.  560.  And  it  is  also  held 
in  that  case  that  although  the  stat- 
ute requires  a  judgment  of  a  jus- 
tice to  be  entered  within  twenty-four 
hours  after  trial  ( Sundays  excepted ) , 
still  when  a  judgment  is  rendered 
within  such  time,  but  entered  after 
the  time  thus  directed,  it  is  not  void. 
And  it  is  also  said  in  that  case: 
Where  a  judgment  in  an  action 
tried  before  a  justice  is  rendered  and 
publicly  announced  by  the  justice  on 
the  day  and  at  the  close  of  the  trial, 
although  the  clerical  work  of  enter- 
ing the  judgment  upon  his  docket  is 
not  performed  until  a  few  days  there- 
after, the  statute  is  substantially 
complied  with.' " 

T  11  Enc.  PI.  &  Pr.  816,  817. 

8  Idem,  818  et  seq.,  and  cases  cited. 
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"Thus  the  response  of  a  court  to  a  question  asked  by  a  governor 
or  legislature  under  constitutional  or  statutory  provisions  is  not  a 
judgment.  And  an  opinion  -so  rendered  is  advisory  only  and  does 
not  determine  the  right  of  any  one.  In  the  case  of  ex  parte  pro- 
ceedings there  are  parties  upon  only  or\t  side.  And  in  the  case  of 
proceedings  in  rem  the  parties  on  one  side,  at  least,  consist  merely 
in  the  person^cation  of  a  res  or  thing.  But  the  determinations  in 
this  class  of  cases  are  nevertheless  judgments."  • 

§  535.  A  judgment  must  be  definitive;  that  is,  it  must  de- 
termine the  rights  of  the  parties. — Another  requisite  of  the  judg- 
ment is  that  it  must  be  definitive.*®  That  is,  the  decision  must 
finally  decide  the  rights  of  the  parties  upon  the  issue  submitted, 
either  by  refusing  or  granting  the  matter  sought  to  be  established  by 
the  action.  It  must  not  leave  matters  open  pertaining  to  the  action, 
for  the  future  determination  of  the  parties.  Thus,  a  judgment 
should  not  be  entered  on  a  bond  for  a  sum  of  money,  subject  to  a 
credit  for  an  article  of  personal  property  or  other  thing,  without 
ascertaining  its  value;  but  the  amount  of  such  credit  should  first 
be  determined  and  judgment  rendered  for  the  residue.** 

§  536.  Judgment  when  two  or  more  persons  are  joined  in  one 
action  as  defendants  on  joint  contract,  promise  or  obligation. — 
Where  several  defendants  are  sued  jointly  in  an  action  upon  con- 
tract, the  rule  at  common  law  is  that  the  plaintiff  must  have  judg- 
ment against  all  of  the  defendants  before  the  court,  either  by 
service  of  process  or  by  appearance;  or  he  can  have  judgment 
against  none;'^  except  where  some  of  the  defendants  are  dis- 
charged upon  matters  of  defense  personal  to  themselves,  which  do 
not  go  to  the  whole  ground  of  the  action.  This  rule  is  not  altered 
by  section  nineteen  of  chapter  one  hundred  and  thirty-one  of  the 
Code  of  West  Virginia.'^ 

§  537.  The  amount  of  the  judgment. — The  amount  of  the 
judenieiit  that  may  be  rendered  in  any  action  is  limited  to  the 
extent  of  the  demand  made  in  the  summons.  That  is,  although  the 
plaint iflP  may  prove  that  he  is  entitled  to  recover  from  the  defendant 

•l<^em.  "HofTrnan    v     Bircher,    22    \V.    Va. 

»» 1 1  Enc.  PI.  &  Pr.  820.  537. 

^Tarly   v.   Moore,   4   Munf.  (Va.)       '  "Rteptoe  v.  Read,  19  Gratt.  1. 
262. 
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a  larger  sum  than  is  named  in  the  writ  or  summons ;  yet,  under  the 
well  settled  law  applying  in  cases  of  this  sort,  he  cannot  recover  the 
amount  proved  by  .him  unless  he  has  named  a  sum  equal  to  that 
or  greater  in  the  writ  commencing  the  action.** 

§  538.  Judgment  must  conform  to  the  verdict  of  the  jury  or 
finding  of  the  court. — The  judgment  rendered  by  the  justice  must 
conform  to  his  finding,  or  the  verdict  of  the  jury,  when  a  jury  has 
been  impanneled  and  tried  the  case;  that  is,  judgment  cannot  be 
given  for  more  than  the  finding  or  verdict;  and  it  must  not  be 
different  in  character.  A  judgment  which  goes  beyond  the  finding 
of  the  justice  or  the  verdict  of  the  jury  is  erroneous.  This  prin- 
ciple of  the  law  is  firmly  established." 

§  539.  The  form  of  the  judgment.— The  judgment  should  be 
in  writing.  It  can  not  exist  merely  in  the  memory  of  the  judge 
or  justice.'*  No  formalities  are  required  in  the  entry  of  a  judg- 
ment by  a  justice.  It  is  sufficient  if  the  truth  be  stated  so  as  to 
be  intelligible.*^  All  that  is  necessary  is  that  the  form  be  sufficient 
to  show  what  is  intended  by  t;he  judgment.  The  statement,  "judg- 
ment was  rendered  for  the  plaintiff''  meets  the  requirements  of  the 
law  in  this  respect.**  The  usual  form  in  use,  if  the  judgment  be 
for  the  plaintiff  is,  "It  is  therefore  considered  by  me  that  the 
plaintiff  (naming  him)  do  recover  of  and  from  the  defendant," 
(naming  him),  specifying  the  character  and  extent  of  the  recovery; 
or,  if  for  the  defendant,  "It  is  therefore  considered  by  me  that  the 
plaintiff  take  nothirlg  by  his  writ,  and  that  the  defendant  go  there- 
of without  day,"  following  with  a  statement  that  the  defendant 
recover  his  costs.** 

In  illustration  of  the  principle  here  laid  down,  it  is  held  that 
the  judgment  of  a  justice,  which  is  plainly  intended  to  be  against 
two  defendants  named  in  the  heading  and  summons,  is  not  invalid 
'for  the  reason  that  the  word  "defendant"  is  used  in  the  body  thereof 
instead  of  the  word  "defendants."  *® 

If  a  justice  of  the  peace  enters  his  judgment  on  the  docket,  it 
is  not  void  because  unsigned.     But  if  the  entry  purporting  to  be 

"11  Enc.  PI.  &  Pr.  899,  and  cases  "Davis  v.  Trump,  43  W.  Va.   191, 

there  cited.  27  S.  E.  397. 

"11  Enc.  PI.  &  Pr.  904,  906.  "Davis  v.  Trump,  supra,  • 

••Balm  V.  Nun,   63   Iowa,   641,    19  "11  Enc.  PI.  &  Pr.  926. 

N.  W.  810.  *  Fishburne  v.  Baldwin,  46  W.  Va. 

19,  32  S.  E.  1007. 
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the  judgment  be  written  merely  by  a  person  employed  by  the 
justice  to  do  clerical  work  and  known  as  his  clerk,  and  such  judg- 
ment  is  not  signed  by  the  justice,  this  is  not  a  judgment,  but  a 
mere  memorandum.^*  In  order  to  render  such  judgment  valid,  it 
is  essential  that  the  justice,  after  the  entry  has  been  made  by  his 
clerk,  sign  it,  so  as  to  make  it  his  own  act.  However,  it  is  usual 
in  practice  and  advisable  for  the  justice  to  sign  all  judgments  pur- 
porting to  be  rendered  by  him. 

§  540.    The  interest  a  judgment  should  carry. — After  the  jus 
tice  has  determined  the  precise  am<Junt  for  which  the  judgment 
should  be  rendered  and  the  judgment  for  such  amount  has  been 
rendered,  it  should  bear  interest  from  its  date.*^ 

Where  the  demand  sued  on  draws  interest,  the  judgment  should 
be  for  the  aggregate  of  principal  and  interest,  with  interest  on 
such  aggregate  from  the  date  of  the  judgment,^'  at  the  rate  speci- 
fied in  thotnote  or  contract,  unless  such  rate  be  usurious  under  the 
law  governing  the  case. 

§  541.  Offer  of  defendant  to  confess  judgment,  not  accepted, 
cannot  be  given  in  evidence. — The  statute  provides  that  a  de- 
fendant may,  either  before  suit  is  brought,  or  at  any  time  after- 
wards before  trial,  make  an  oflFer  in  writing  to  confess  judgment 
in  favor  of  the  plaintiff  for  the  sum  or  property  specified  in  such 
oflFer.  Such  offer  shall  be  served  on  the  plaintiff  by  delivering  to 
him  a  copy  thereof,  and  the  original,  with  proof  of  the  service 
thereof,  shall  be  filed  with  the  justice  at  or  before  the  trial.  If 
the  plaintiff  fail  to  accept  such  offer,  or  fail  to  give  notice  of  his 
acceptance,  and  do  not  recover  a  more  favorable  judgment,  he 
shall  pay  all  costs  incurred  after  such  offer.  If  the  offer  be  not  ac- 
cepted, it  shall  not  be  given  in  evidence  against  the  defendant." 

§  542.    Form  of  offer  to  confess  judgment. 

A.  B,.  Plaintiff,       \       Civil  action  before  ^  a  justice 

vs.  >      of District,  County, 

C.  D.,  Defendant,    )       West  Virginia. 

*The  plaintiff  in  the  above  styled  action  is  hereby  respectfully 

•  "Park  V.  Callaway, —-Ga. ,67  "Tiernan  v.  Minghini,  28  W.  Va. 

S.  E.  229.  314. 

"Code,  ch.  60,  sec.  114;  1906,  sec.  ••Code,  ch.  60,  sec.  113;  1906,  sec 

2066.  2064. 
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notified,  that  the  defendant  therein  offers  now  to  confess  judg- 
ment in  favor  of  the  said  plaintiff  therein,  for  the  sum  of 

dollars. 

This  the  day  of ,  190—. 

C.  D.,  Defendant. 

§  543.  Service  of  offer  to  confess  judgment,  and  effect  of 
plaintiff's  failure  to  accept  as  to  the  costs  in  the  cas^. — As  al- 
ready shown,  the  offer  must  be  served  on  the  plaintiff,  and  if  he 
fails  to  accept  the  amount  of  the  offer,  and  he  does  not  obtain 
judgment  for  a  greater  sum,  he  will  have  to  pay  the  costs  which 
accrue  after  the  offer.^** 

§  544.  Form  of  docket  entry  of  judgment  where  the  plaintiff 
fails  to  obtain  a  more  favorable  judgment  than  that  offered  to 
be  confessed  by  the  defendant. — After  the  style  of  the  cause,  and 
the  recital  of  any  proceedings  that  have  already  taken  place  before 
the  justice,  continue  as  follows: 

And  having  heard  all  the  evidence  in  the  case,  both  that  on  be- 
half of  the  plaintiff  as  well  as  that  introduced  by  the  defendant, 
I  am  of  opinion  and  do -find,  that  the  plaintiff  is  entitled  to  recover 

of  and  from  the  defendant,  C.  D.,  the  sum  of dollars,  with 

interest  thereon  at  the  rate  of  six  per  cent,  per  annum  until  paid. 
It  is  therefore  considered  by  me  that  the  plaintiff,  A.  B.,  do  recover 

of  and  from  the  defendant,  C  D.,  the  said  sum  of dollars, 

with  interest  thereon  at  the  rate  of  six  per  cent,  per  ahnum  from 
this  date  until  paid. 

And  it  appearing  from  the  offer  of  the  defendant  in  writing  now 

on  file  with  me,  ^hat  the  defendant  did,  on  the  day  of 

,  190 — ,  offer  to  confess  judgment  in  favor  of  the  plaintiff 

on   the   demand   sued  on   in  this   action   for   the  sum   of  

dollars,  and  that  the  said  plaintiff  has  not  recovered  a  more  favor- 
able judgment  in  said  action,  it  is  ordered  and  considered  by  me 
that  the  defendant  do  recover  his  costs  against  the  said  plaintiff, 
which  have  accrued  since  the  offer  to  confess  judgment  as  afore- 
said, which  amount  to  the  sum  of dollars. 

,  J.  P. 

§  545.  Form  of  notice  by  plaintiff  to  defendant  of  his  accept- 
ance of  the  latter's  offer  to  confess  judgment. — Proceed  as  in 

''Ante,  §541. 
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• 

form  under  section  542  to  the  *  and  then  continue  as  follows:  The 
plaintiff  in  the  above  styled  action  hereby  signifies  his  willingness 
and  readiness  to  accept  the  offer  made  by  the  defendant  therein  on 

the day  of ,  190 — ,  to  confess  judgment  in  favor  of 

the  said  plaintiff  for  the  sum  of dollars. 

This day  of ,  190—.  ^  .    .^ 

^  A.  B..  Plaintiff. 

§  546.  Within  what  time  judgment  must  in  all  cases  be  ren- 
dered.— As  already  shown,*"*  the  justice  must  in'  all  cases 
render  his  judgment  within  twenty- four  hours  after  the  conclu- 
sion of  the  trial  of  the  action,  Sunday  excepted.  If,  therefore,  a 
judgment  should  be  rendered  on  Saturday,  the  rendition  of  the 
judgment  can  not  be  deferred  longer  than  the  following  Monday. 
If. the  delay  is  greater  than  the  law  permits  the  justice  is  without 
jurisdiction  to  render  any  judgment,  except  that  of  non-suit.^' 

§  547.     How  amount  of  judgment  to  be  determined. — If  to 

the  plaintiff's  demand  there  are  no  off-sets  or  payments  pleaded, 
and  the  demand  sued  on  draws  interest,  the  justice  in  determining 
the  amount  of  such  judgment  shall  calculate  the  interest  upon  the 
claim  to  the  date  of  the  judgment  and  add  this  to  the  principal 
demand,  and  give  judgment  for  the  aggregate  from  the  date  of 
the  judgment.  If,  however,  off-sets  or  payments  are, pleaded,  the 
justice  shall  first  ascertain  the  aggregate  of  the  plaintiff's  demand, 
and  from  this  deduct  the  aggregate  of  the  payments  and  off-sets, 
and  the  residue  will  be  the  amount  for  which  judgment  shall  be 
rendered.*^ 

§  548.  Joint  judgment  against  principal  and  surety — What  to 
be  noted  on  the  docket. — When  a  joint  judgment  is  rendered 
against  a  principal  debtor  and  his  surety,  if  the  suretyship  appear 
to  the  satisfaction  of  the  justice  by  any  evidence  at  the  trial,  or 
paper  filed  in  the  cause,  or  by  admission  of  the  parties,  he  shall 
note  the  fact  on  his  docket ;  and  in  such  case  a  memorandum  there- 
of shall  be  endorsed  on  the  execution,  and  the  personal  property  of 
the  principal  debtor,  subject  to  execution,  within  the  jurisdiction  of 
the  officer,  shall  be  first  sold,  unless  the  surety  direct  otherwise.^" 

''''Ante,  8  532.  "Code,  ch.  50,  sec.  138;    1906,  sec. 

"Murfree's  Jur.  Jus.   §572.  2089. 

"Code,  ch.  50,  sec.  114;    1906,  sec. 
2066. 
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§  549.  Form  of  docket  entry  of  joint  judgment  noting  re- 
lationship of  principal  and  surety. — After  the  style  of  the  action 
and  the  recital  of  such  matters  as  have  already  taken  place  before 
the  justice,  continue  as  follows:  And  it  appearing  to  my  satisfac- 
tion by  evidence  introduced  upon  the  trial  of  the  said  action,  {or, 
paper  filed  in  the  cause,  or,  by  admission  of  the  parties,  as  the  case 
may  he)  that  the  defendant  E.  F.  is  a  surety  upon  the  note  of  C.  D. 
sued  on  in  this  action;  it  is  ordered  that  the  fact  of  E.  F/s  surety- 
ship be  endorsed  on  the  execution  issued  on  the  judgment  rendered 
in  this  case;  and  the  officer  is  directed  first  to  sell  the  personal 
property  of  the  principal  debtor,  C.  D.,  before  subjecting  any  of 
the  personal  property  of  the  said  surety  to  the  satisfaction  of  such 
execution ;  and  if  there  'be  safficient  personal  property  of  the  debtor, 
C.  D.,  to  pay  off  the  said  executior^,  no  sale  shall  be  made  of  the 
personal  property  of  the  said  surety. 

§  550.  Docket  entry  of  judgment  for  specific  personal  prop- 
erty.— After  the  style  of  the  action  and  necessary  and  proper  re- 
citals, continue  as  follows:  It  is  therefore  considered  by  me  that 
the  plaintiff,  A.  B.,  do  recover  of  and  from  the  defendant,  C.  D., 
the  possession  of  one  horse  described  in  the  summons  in  this  case, 

together  with  dollars  damages   for  the  detention  thereof, 

and  dollars  costs;  and  if  recovery  thereof  cannot  be  had, 

I  find  that  then  the  said  plaintiff  do  recover  of  and  from  the  said 

defendant  the  sum  of  dollars,  the  value  of  the  said  horse 

described  in  the  summons  issued  in  this  action,  with  interest  thereon 

from  the  day  of  ,   190 — ,  until   paid,  and  

dollars  damages  for  the  detention  thereof,  and dollars  costs. 

,  J.  P.^^ 

§.  551.  Distinction  between  "order"  and  "judgment." — The 
terms  ^'judgment'*  and  "order"  are  more  or  less  cognate  as  applied 
in  legal  proceedings,  and  are  closely  allied  in  meaning.^®  An  order 
has  been  defined  to  be  "any  direction  of  a  court  other  than  a  judg- 
ment or  decree  made  in  a  cause."^ 

An  order  may  be  made  either  before  or  after  a  judgment  upon 
the  merits  of  the  case.     Thus  there  may  be  an  order  to  quash  an 

•  See  Thompson's  Magistrates'  Man-  ■*  People  v.  Circuit  Court  of  Cook 

ual,  page  23.  County,  169  111.  201,  48  N.  E.  717; 

■•Halbert  v.   Alford    (Tex.),   16   S.  Phips,  v.  Carman,  26  Hun    (N.  Y.> 

W.  814,  816.  518,  619. 
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attachment  or  a  summons  before  a  trial  of  the  action,  or  an  order 
to  quash  an  #»xecution  issued  after  judgment. 

An  order  does  not,  necessarily,  determine  the  rights  of  the 
parti ies,  while  a  judgment  is  a  determination  of  the  rights  of  the 
parties  touching  the  particular  matter  in  controversy  between 
them.'^  A  judgment  is  the  final  and  definitive  sentence  or  decision 
of  the  court  by  which  the  merits  of  a  cause  are  settled  or  deter- 
mined.'^ 

§  552.  Docket  entry  of  order  filing  agreement  in  writing  of 
consent  of  parties  that  justice  related  to  one  of  the  parties  may 
try  the  case. — After  the  style  of  the  case  and  the  proper  recitals, 

continue  ^s  follows:   And  now  on  this  the' day  of , 

19CM-,  came  the  parties,  and  fijed  with  me  their  written  agreement 
consenting  that  the  undersigned  justice,  though  related  to  the 
plaintiff,  A.  B.,  in  this  case  in  the  degree  of  first  cousin,  shall  hear, 
try  and  determine  this  action  notwithstanding  said  relationship. 

§  553.  Form  of  written  agreement  between  the  parties  con- 
senting to  the  trial  of  the  action  by  a  justice  related  to  one  of 
them. 

A.  B,.  PlaintiflF,       \       Civil  action  before  ^  a  justice 

vs.  >      of District,  County, 

C.  D.,  Defendant,    )       West  Virginia. 

It  being  admitted  that  the  justice  befdre  whom  said  action  is 
now  pending,  is  the  first  cousin  of  the  said  plaintiff,  A,  B.,  and 
the  parties  desiring  that  the  said  justice  shall  hear,  try  and  deter- 
mine the  said  action;  it  is  hereby  agreed  between  the  parties  that 

the  said ,  justice  as  aforesaid,  shall  hear,  try  and  determine 

the  said  action  between  the  parties  thereto,  notwithstanding  his 
relationship  to  the  said  plaintiff. 

Witness  our  hands,  this  the '—  day  of ,  190 — .'* 

A.  B.,  Plaintiff. 
C.  D.,  Defendant. 

§  554.  Docket  entry  releasing  excess  of  judgment  exceeding 
that  for  which  a  judgment  may  be  rendered  by  a  justice. — 

"Garland    v.    McKitrick,    62    Wis.  "Coffey  v.  Gamble,  117  Iowa,  645, 

261.  9  N.  W.   160;   Crim  v.  Kessing,  91  N.  W.  813. 

89  Cal.  478,  23  Am.  St.  Rep.  491,  26  "See  Code,  ch.  60,  sec,   14;    1906, 

Pac.  1074.  sec.  1966. 
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After  the  style  of  the  action,  and  the  recital  of  what  has  already 
taken  place  before  the  justice,  continue  as  follows:  And  the  said 
sum  of  dollars  ascertained  by  me  to  be  dtJe  from  the  de- 
fendant to  the  plaintiff,  exceeding  my  jurisdiction  as  a  justice,  there- 
upon the  plaintiff  expressed  his  willingness  to  release  all  the  said 
sum  of dollars  in  excess  of  the  sum  of  three  hundred  dol- 
lars; and  the  plaintiff  expressing  his  desire  and  willingness  to 
accept  judgment  for  the  sum  of  three  hundred  dollars,  it  is  there- 
fore considered  by  me  that  the  plaintiflf,  A.  B.,  do  recover  of  and 
from  the  said  defendant,  C.  D.,  said  sum  of  three  hundred  dollars, 

with  interest  thereon  from  the  day  of  ,  190 — ;  and 

that  as  to  the  residue  of  the  said  sum  above  found  to  be  due  from 
the  defendant  to  the  plaintiff,  the  defendant  be  forever  released 
therefrom,  and  the  plaintiff  barred  from  any  recoveiy  against  said 
defendant  on  account  of  said  excess." 

§  555.  Right  of  plaintiff  to  release  excess  Of  judgment,  verdict 
or  award  so  as  to  enable  the  justice  to  retain  jurisdiction.— It  is 

expressly  provided  by  statute  that  when  a  balance  is  found  in  favor 
of  a  party,  either  by  the  verdict  of  a  jury  or  award  of  arbitrators,  or 
upon  a  hearing  before  the  justice,  which  exceeds  the  sum  on  which 
a  justice  is  authorized  to  give  judgment,  such  party  may  release 
the  excess  and  take  judgment  for  the  residue.*' 

§  556.  Docket  entry  of  judgment  when  the  offsets  of  the  de- 
fendant equal  the  claim  of  the  plaintiff  in  the  action. — After  the 
style  of  the  action  and  the  proper  recitals,  continue  as  follows: 
Having  heard  all  the  evidence  in  support  of  the  plaintiff's  demand, 
as  well  also  as  that  in  support  6f  the  offsets  of  the  defendant,  it 
appears  that  the  defendant's  offsets  are  equal  to  the  plaintiff's 
demand,  and  that  the  plaintiff  is  not  entitled  to  recover  anything 
on  the  state  of  the  accounts  filed  before  me  in  this  action.  It  is 
therefore  considered  that  the  defendant,  C.  D.,  recover  of  and  from 
the  plaintiff,  A.  B.,  his  costs  in  and  about  the  prosecution  of  his 
defense  in  this  behalf  expended.'^ 

§  557.  Docket  entry  of  judgment  when  the  offsets  or  claim 
of  the  defendant  exceed  the  demand  of  the  plaintiff. — After  the 

•*Code,  ch.  60,  sec.  13;  1906,  sec.    "Code,  ch.  60,  sec.  53;  1906,  sec 
1964.  2004. 
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style  of  the.  action,  and  the  recital  of  what  has  already  taken  place 
before  the  justice  during  the  progress  of  the  trial,  continue  as  fol- 
lows: And  having  heard  all  the  evidence  in  this  case  in  support 
of  the  plaintiff's  demand  and  the  offsets  of  the  defendant,  it 
appears  to  me  that  there  is  due  the  defendant  from  the  plaintiff 

on  the  state  of  the  accounts  in  this  action,  the  sum  of  

dollars.    It  is  therefore  considered  by  me  that  the  defendant,  C.  D., 

do  recover  of  and  from  the  plaintiff,  A.  B.,  the  said  sum  of 

dollars,  with  interest  thereon  from  this  date  until  paid,  and 

dollars  costs." 

§  558.  Docket  entry  of  release  of  excess  of  judgment  when 
the  claim  of  the  defendant  exceeds  the  justice's  jurisdiction 
after  deduction  of  plaintiff's  demand. — After  the  style  of  the 
action  and  the  proper  rtcital  of  the  matters  that  have  already  oc- 
curred  before  the  justice,  continue  as  follows:  And  it  appearing  to 
me  after  hearing  all  the  evidence  in  this  case  in  support  of  the 
plaintiff's  claim,  as  well  as  the  defendant's  offsets  filed  against  the 
sami^.  that  there  is  due  from  the  plaintiff  to  the  defendant  the  sum 
of  four  hundred  dollars,  (or  whatever  the  excess  may  be)  ;  and 
the  defendant  being  willing  to  release  one  hundred  dollars  of  the 
said  sum  of  four  hundred  dollars,  and  take  judgment  for  the 
residue;  it  is  therefore  considered  by  me  that  the  said  defendant, 
C.  D.,  do  recover  of  and  from  the  plaintiff,  A.  B.,  the  said  sum  of 
three  hundred  dollars,  the  residue  of  said  four  hundred  dollars  less 
the  said  one  hundred  dollars,  with  interest  thereon  from  this  date 

until  paid,  and  dollars  costs.     It  is  further  considered  by 

me  that  the  said  plaintiff  be  and  Ke  is  hereby  released  from  paying 
the  said  excess  of  one  hundred  dollars,  and  that  the  defendant  be 
and  he  is  hereby  forever  barred  from  prosecuting  any  action  for 
the  recovery  of  said  excess. 

§  559.  When  and  how  a  judgment  rendered  by  a  justice  may 
be  revived. — "A  judgment  may  be  revived  in  favor  of  or  against 
the  personal  representative  of  a  deceased  party  within  three  years 
after  it  is  rendered,  or  (unless  the  three  years  shall  have  expired 
before  the  death  of  such  party)  within  two  years  after  his  personal 
representative  shall  have  qualified.  And  such  revival  may  be  made 
by  an  order  to  that  effect,  entered  on  his  docket  by  the  justice  who 
rendered  the  judgment,  or  his  successor,  on  motion  of  the  party  in 

**See  Ck>de,  ch.   50,  sec.  53;    1906,    sec.  2004. 
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whose  favor  the  judgment  was  rendered,  or  his  personal  repre- 
sentative, the  other  party  or  his  personal  representative,  agent  or 
attorney  being  present,  or  having  had  reasonable  notice  of  such 
motion."  •• 

An  executor  of  one  of  two  plaintiffs  in  a  justice's  judgment 
can  not  maintain  a  notice  or  scire  facias  to  revive  it.  The  pro- 
ceeding must  be  in  the  sole  name  of  the  survivor.'*^ 

§  559a.  The  notice  to  revive  a  judgment  is  in  the  nature  of 
a  writ  of  scire  facias. — The  statute  given  in  a  previous  section 
of  this  work*'^  provides  that  a  judgment  in  a  justice's  court 
may  be  revived  on  notice.  The  notice  thus  provided  for  operates 
as  a  writ  of  scire  facias  in  a  court  of  record,'*^  and,  of  course, 
any  defense  that  may  be  made  to  such  writ,  may  be  made  to 
the  notice  to  revive. 

§  559b.  When  it  is  necessary  to  revive  a  judgment. — "Whether 
the  death  of  a  plaintiff  or  of  a  defendant  renders  a  scire  facias 
necessary  is  to  be  determined  by  ascertaining  whether,  through 
such  death,  a  new  party  is  charged  or  benefited  by  the  judgment. 
Whenever  a  sole  plaintiff  or  a  sole  defendant  dies,  it  is  obvious 
that  a  judgment  can  not  be  enforced  without  affecting  some  new 
party.  Here,  then,  it  is  clear  that  a  scire  facias  is  necessary. 
Upon  the  death  of  one  of  several  co-plaintiffs  or  co-defendants 
in  a  personal  action,  the  doctrine  of  survivorship  applies.  The 
judgment,  on  the  death  of  one  of  the  plaintiffs,  may  be  executed 
for  the  benefit  of  the  survivors,  in  which  case,  as  no  new  party 
is  benefited,  no  scire  facias  need  be  prosecuted.  On  the  death  of 
one  of  the  defendants  in  a  personal  action,  satisfaction  may  be 
sought  of  the  survivors,  in  which  case  a  revivor  would  be 
useless.*'  ••* 

§  560.    Docket  entry  of  order  "reviving  judgment. 

A.  B.,  Plaintiff,      \    Qvil  action  before ,,  a  justice 

vs.  >    of District, County, 

C.  D.,  Defendant.  )     West  Virginia. 

This  day  came  E.  F.,  the  administrator  of  A.  B.,  deceased,  and 
moved  the  undersigned  justice  to  revive  the  judgment  rendered  in 

»»Oode,  ch.  60,  sec.  116;  1906,  sec  8»dOrim  v.  Rhiiiehart,  64  W.  Va. 

2067.  441,  in  the  opinion  at  pp.  442,  443, 

89aOrim  v.  Rhinebart,  64  W.  Vo.  quoting  with  approval  from  1  Free* 

441,  63  S.  E.  212.  man  oa  Executions,  S  85;  s.  c.  63  S. 

>»»  Ante,  §  559.  B.  212. 

8»eCrim  v.  Rhinehart,  Miprck 
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the  above  action  in  favor  of  said  A.  B.  against  C.  D.  on  the 


day  of ,  19 — ;  and  it  appearing  that  the  said  defendant  has 

had  reasonable  notice  of  said  motion,  and  said  motion  being  made 
within  three  years  from  the  date  of  the  rendition  of  said  judgment, 
and  it  appearing  that  said  judgment  has  never  been  paid  off  or  in 
any  manner  discharged,  and  is  still  in  full  force  and  effect;  it  is 
ordered  that  said  judgment  be  and  the  same  is  hereby  revived,  in 
the  name  of  £.  F.,  administrator  as  aforesaid,  and  that  execution 
may  be  issued  thereon  as  in  such  case  is  by  law  made  and  provided. 

§  561.    Notice  to  revive  judgment  to  be  given  to  adverse  party. 

A.  B.,  Plaintiff,      ^     Civil  action  before y  a  justice 

vs.  >    of District, 0>unty, 

C.  D.,  Defendant.  )     West  Virginia. 

The  defendant  in  the  above  styled  action  is  hereby  respectfully 

notified  that  the  undersigned  will,  on  the  day  of  , 

19 — ,  at o'clock,  —  M.,  move  the  said  justice  to  revive  the 

judgment  entered  therein,  and  for  leave  to  have  execution  issued 

thereon.     This  the  day  of  ,  19 — . 

E.F.,  as  administrator  of  A.  B.,  deceased. 
« 

§  561a.  Duty  of  justice  to  furnish  abstract  of  judgment — ^What 
shall  be  stated  in  such  abstract. — "The  clerk  of  every  circuit  court 
and  municipal  court  shall,  without  delay,  make  out  and  deliver  a 
duly  certified  abstract  of  every  judgment  rendered  by  such  court, 
and  every  justice  of  the  peace  shall,  without  delay,  make  out  and 
(deliver  a  duly  certified  abstract  of  every  judgment  rendered  by 
him,  or  by  any  other  justice,  the  docket  of  which  is  in  his  pos- 
session and  under  his  control,  to  any  person  interested  therein 
who  may  demand  the  same,  and  pay  or  tender  the  fee  therefor,  in 
which  abstract  shall  be  stated  the  names  in  full  of  the  plaintiff 
or  plaintiffs,  and  the  defendant  or  defendants,  as  they  appear  in 
the  papers  and  proceedings  in  the  cause,  and  if  the  defendants  are 
sued  as  partners,  the  partnership  name  shall  be  stated ;  the  amount 
of  the  judgment  and  the  amount  of  the  costs,  stating  each  sepa- 
rately; the  value  of  specific  property  (if  any)  recovered  by  it, 
and  the  damages  (if  any)  for  its  detention;  the  date  of  the 
judgment  and  the  court  in  which,  or  the  justice  by  whom,  the 
judgment  was  rendered.     Any  clerk  or  justice  who  shall  fail  to 
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deliver  such  abstract  as  herein  required,  shall  be  guilty  of  a  mis- 
demeanor and  fined  fifty  dollars."  ••• 

§  562.  How  judgments  of  justices  docketed  in  the  judgment 
lien  docket. — "J^^gnients  of  justices  may  be  docketed  in  the 
judgment  lien  docket  kept  in  the  office  of  the  clerk  of  the  county 
court  in  like  manner  and  with  like  effect,  in  all  respects,  as  the 
judgments  of  circuit  courts/'** 

§  562a.  Justice  or  constable  not  to  purchase  judgment  ren- 
dered by  justice. — It  is  provided  by  statute  that  "no  justice  or 
constable  shall  purchase  any  judgment  rendered  in  their  county  by 
a  justice  thereof.  Every  person  violating  this  provision  shall,  for 
every  such  offense,  be  fined  not  less  than  ten  nor  more  than  one 
hundred  dollars."" 

§  562b.  What  to  have  the  force  or  effect  of  a  judgment. — 
Notes  taken  on  a  sale  under  execution  under  section  one  hundred 
and  forty-one  of  chapter  fifty  of  the  Code,  not  paid  when  due, 
returned  to  and  endorsed  by  the  justice,  shall  have  the  force  of 
judgments  from  the  date  upon  which  they  are  so  endorsed,  and 
executions  may  be  issued  thereon,  upon  five  days*  notice,  to  the 
persons  signing  the  same  or  their  personal  representatives.**  So 
a  bond  with  security  given  by  a  debtor,  imprisoned  because  of  a 
fraudulent  debt,  to  secure  his  release  from  imprisonment,  if  not 
paid  when  due  is  given  the  f6rce  and  effect  of  a  judgment  upon 
which  execution  may  issue  in  the  manner  provided  by  law.*' 
So,  too,  a  stay  bond  is  given  the  effect  of  a  judgment  upon  which 
execution  shall  issue  within  three  days  after  the  stay  expires,  if 
the  judgment  to  stay  which  the  bond  was  given  is  not  paid.** 

§  562c.  Void  judgments. — If  the  justice  be  without  jurisdic- 
tion, the  judgment  rendered  in  any  such  case  is  void,  and  may  be 
so  declared  in  any  court  in  which  the  question  of  its  validity  may 

s^'Oode,    1013,    ch.    139,    sec.    4,  ^zOode,    1913,    oh.    50,    sec    141, 

serial  sec.  5096.  serial  sec.  2695. 

40  Code,  ch.  50,  sec.  117;  1906,  see.  «sOode,    1913,    ch.    50,    see.    I6I9 

206S.  serial  sec.  2715. 

«iCode,  ch.  50,  sec.  119;  1906,  sec.  ^^  Code,    1913,    oh.    50,    sec    126, 

2070.  serial  sec.  2680. 


§562c 


HOGG  S  TREATISE  AND  FORMS. 


486 


arise,  whether  in  a  direct  or  collateral  proceeding.**  So  a  judgment 
by  default  is  void  rendered  in  a  case  in  which  the  summons  simply 
shows  the  magisterial  district,  but  not  the  county  whereto  the 
defendant  is  cited  to  appear.** 


4»  Roberts  v.  Hickory  Camp  Goal 
and  Coke  Go,,  58  W.  Va.  276,  52  S.  E. 
182.  In  tbiB  case  the  court,  in  the 
course  of  its  opinion,  said:  ''If  a 
court  does,  not  have  jurisdiction  it  is 
wholly  unimportant  how  precisely 
certain  and  technicaly  correct  its  pro- 
ceedings and  decisions  may  have  been; 
its  judgments  and  orders  are'  mere 
nullities,  and  may  not  only  be  set 
aside  at  any  time  by  the  court  in 
which  they  were  rendered,  but  they 
may  be  declared  to  be  void  by  every 
court  in  which  they  are  pres^ited. 
The  void  or  voidable  character  of  a 
judgment  depends,  then,  upon 
whether  tiie  court  by  which  it  was 
rendered  did  or  did  not  have  juris* 


diction.  In  other  words  the  distinc* 
tion  turns  upon  the  defective  or 
wrongful  execution  of  the  power  to 
hear  and  determine  a  cause,  which 
renders  the  judgment  merely  void- 
able, and  the  lack  of  power  to  hear 
the  cause  at  all,  which  renders  the 
judgment  void.  17  Am.  and  E.  E. 
L.  (2nd  ed.)  1048,  and  cases  there 
cited;  and  29  Am.  and  E.  E.  L.  1067, 
where  it  is  said  of  a  void  judgmoit: 
'Xo  rights  are  acquired  or  divested 
by  it.  It  neither  binds  nor  bars  any 
one,  and  all  proceedings  founded  on 
it  are  worthless.' " 

^•Bousey  v.  Stilwagon,  70  W.  Va. 
670,  571,  74  S.  E.  732. 
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S  663.  Power  to  set  aside  a  verdict  or  judgment  and  award  a  new  trial. 

564.  The  statute  gives  a  justice  of  the  peace  power  to  set  aside  the  judgment 

or  verdict  in  certain  specified  instances. 

565.  Setting  aside  judgment  for  plaintiff's  failure  to  appear. 

566.  Setting  aside  judgment  rendered  against  a  defendant  who  4uM  failed 

to  appear  to  the  action. 

567.  Fonn  of  notice  of  motion  to  be  given  by  defendant  to  set  aside  judgment 

rendered  against  him  in  an  action  to  which  he  did  not  ap- 
pear. 

568.  Form  of  oath  to  be  made  by  defendant  in  order  to  have  judgment  set 

aside  rendered  in  an  action  to  which  he  did  fM)t  appear. 

569.  Docket  entry  setting  aside  a  judgment  rendered  against  a  defendant 

in  an  action  to  which  he  did  not  appear. 

570.  Setting  aside  the  judgment  rendered  upon  an  award  on  the  ground  that 
^  it  was  obtained  by  mistake,  fraud,  corruption,  or  other  un- 
due means. 

571.  Form  of  notice  of  motion  to  set  aside  an  award  and  judgment  entered 

thereon. 

572.  Setting  aside  judgment  in  case  tried  without  a  jury  in  which  the  jus- 

tice is  satisfied  that  injustice  has  been  done  the  party  mov- 
ing to  set  aside  such  judgment. 

573.  Form  of  notice  of  motion  to  set  aside  judgment  in  a  case  tried  without 

a  jury. 
674.  Docket  entry  setting  aside  a  judgment  rendered  in  an  action  tried 

without  a  jury.  ' 

574ck  Fraud  or  undue  means  as  a  ground  for  setting  aside  a  verdict. 

575.  When  a  justice  may  set  aside  the  verdict  of  a  jury. 

576.  Conversations  or  communications  by  third  parties  with  the  jury  as 

ground  for  new  trial. 

577.  Partiality  or  prejudice  as  ground  of  new  trial. 

578.  That  the  verdict  is  manifestly  contrary  to  law  and  the  evidence  as 

ground  for  new  trial. 

579.  New  trial  when  there  is  a  conflict  in  the  evidence. 

579a.  When  verdict  will  not  be  set  aside  for  irregularity  in  obtaining  a 

verdict. 

580.  Form  of  notice  to  be  given  to  adverse  party  of  motion  to  set  aside 

verdict. 
681.  Docket  entry  setting  aside  verdict  and  awarding  new  trial. 
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S  582.  Fonn  of  notice  by  justice  of  the  awarding  of  a  new  trial 
683.  Form  of  dodcet  entry  overruling  motion  to  set  aside  verdict. 
583a.  A  new  trial  can  not  be  granted  in  a  criminal  case. 
584.  Costs  upon  setting  aside  a  verdict  and  awarding  a  new  trial. 

§  563.  Power  to  set  aside  a  verdict  or  judgment  and  award  a 
new  trial. — From  what  has  already  been  said  as  to  the  powers 
and  jurisdiction  of  a  justice,  it  necessarily  follows  that  he  has  no 
inherent  authority  to  set  aside  his  own  judgment,  or  the  verdict  of 
a  jury,  and  award  a  new  trial.  He  can  only  award  a  new  trial 
by  setting  aside  his  own  judgment  or  the  verdict  of  a  jury  when 
expressly  empowered  to  do  so  by  statute.^  And  if  he  attempts 
to  do  this  in  a  case  not  authorized  by  the  statute  he  will  be 
restrained  by  a  writ  of  prohibition.* 

§  564.  The  statute  gives  a  justice  of  the  peace  pow:er  to  set 
aside  the  judgment  or  verdict  in  certain  specified  instances. — 
fThe  judgment  of  the  justice  may  be  set  aside  when  rendered 
against  the  plaintiff  for  his  failure  to  appear;*  when  rendered 
against  the  defendant  for  his  failure  to  appear  ;*  when  rendered  on 
an  award  obtained  by  mistake,  fraud,  corruption,  or  other  undue 
means  ;•*  when  the  judgment  has  been  rendered  in  a  case  tried 
without  a  jury  and  the  justice  is  satisfied  that  injustice  was  done 
to  the  party  moving  to  set  aside  the  judgment;*  and  the  justice 
may  set  aside  the  verdict  of  a  jury  where  he  believes  such  verdict 
to  have  been  procured  by  fraud  or  undue  means,  or  to  be  the 
result  of  partiality  or  prejudice,  or  to  be  manifestly  contrary  to 
law  or  the  evidfcnce.^ 

In  actions  of  unlawful  entry  and  detainer  he  may  set  aside  the 
verdict  of  the  jury,  or  his  own  judgment,  as  in  other  cases.® 

§  565.  Setting  aside  judgment  for  plaintiff's  failure  to  appear. — 
As  we  have  seen,*  the  justice  has  the  power  to  set  aside  his  own 
judgment  rendered  against  the  plaintiff  for  his  failure  to  appear. 
But  the  time  within  which  he  may  do  this  is  limited  to  fourteen 
days  after  the  rendition  of  such  judgment,  and  after  the  expira- 
tion of  such  time  he  has  no  further  jurisdiction  in  the  case  and  is 
powerless  to  disturb  the  judgment  in  any  manner.     If  he  should 

iMcDaniel    v.    Oolem<a(ii,    14    Ark.         <*  Code,  ch.  50,  sec.  70;   1906,  sec. 

645;  Dalton  City  Oo.  v.  Haddock,  54  2021. 

Ga.  584;   McOook  v.  Moore,  78  Osl,         ^Code,  ch.  50,  eeo.  94;   1906,  sec. 

322,  2  S.  E.  Rep.  473;  State  v.  King,  2045. 

23  Neb.   540,   37   N.  W.   Rep.   310;  «Oode,  ch.  50,  see.  115;  1906,  sec. 

Greenwalt  v.  May,  127  Ind.  511,  37  2066. 
N.  E.  Rep.  158.  '  Code,  ch.  50,  sec.  91;   1906,  sec. 

2  Burroughs  v.  Taylor,  90  Va.  55,  2042. 
17  S.  E.  Rep.  745.  8  Code,  ch.  50,  sec.  218;  1906,  sec. 

sGode,  ch.  50,  sec.  67;   1906,  sec.  2169. 
2018.  »  See  ante,  §§  165,  166. 
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attempt  to  set  it  aside  after  the  lapse  of  fourteen  days  from  the 
date  of  its  rendition,  he  may  be  restrained  by  a  writ  of  prohibition 
directed  from  the  circuit  court.*® 

"In  computing  the  time  from  the  day  of  the  entry  of  judgment 
by  a  justice  to  the  day  that  the  judgment  is  set  aside  by  him. 
to  ascertain  whether  the  judgment  is  set  aside  within  the  fourteen 
days  prescribed  by  statute,  the  day  of  the  entry  of  the  judgment 
shall  be  excluded  and  the  day  that  it  is  set  aside  included."  ^^ 

§  566.  Setting  aside  judgment  rendered  against  a  defendant 
who  has  failed  to  appear  to  the  action. — ^The  statute  providing 
for  the  setting  aside  of  a  judgment  rendered  against  a  defendlant 
who  has  not  appeared  to  the  action  is  given  elsewhere  jn  this 
work.**  As  in  the  case  of  a  judgment  rendered  against  a  plaintiff, 
the  time  limit  in  which  the  justice  has  any  power  to  set  aside  a 
judgment  rendered  against  a  defendant  who  has  failed  to  appear 
to  the  action,  is  fourteen  days  from  the  date  of  its  rendition.** 
There  must  not  only  be  notice  of  the  motion  to  set  aside  the  judg^ 
ment,  but  the  defendant  must  make  oath  of  a  lawful  defense  or 
omission  of  some  set-off  or  counterclaim  and  show  why  he  did  not 
appear.*' 

§  567.  Form  of  notice  of  motion  to  be  given  by  defendant  to 
set  aside  judgment  rendered  against  him  in  an  action  to  which 
he  did  not  appear. 

A.  B.,  Plaintiff,      )     Civil  action  lately  pending  before  E.  F.,  a 

vs.  r     justice  of  District,  County, 

C.  D.,  Defendant.  J     West  Virginia. 

The  plaintiff,  said  A.  B.,  is  hereby  respectfully  notified  that  the 

undersigned  will,  on  the  day  of  ,  19—,  at  

o'clock,  —  M.,  move  said  justice  to  set  aside  a  judgment  rendered 

against  the  said  C.  D.  on  the  day  of  ,  19 — ,  the 

said  judgment  having  been  rendered  in  the  absence  of  the  said 
C.  D.;  and  upon  the  hearing  of  said  motion  the  undersigned  will 
set  forth  the  grounds  thereof. 

C.  D.,  Defendant.** 

§  566.  Form  of  oath  to  be  made  by  defendant  in  order  to  have 
judgment  set  aside  rendered  in  an  action  to  which  he  did  not 
appear. 

A.  B.,  Plaintiff,      )     q^jj  ^^^j^^  i^^^iy  pending  before 


)     Civil 


C.  D.,  Defendant.  (     ^  '^^'"^^^  ^* "  ^^^^"^^' ^^^- 

10  Burroughs  v.  Taylor,  Bupra,  la  See  ante^  9  174. 
loa  Brand  v.  Swindler,  Justice,  et         i«  See  ante,  9  174. 

oZ,  68  W.  Va,  571,  70  S.  E.  362.  i*  See  ante,  §  174. 

11  See  ante,  §  174. 
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This  day  personally  appeared  before  the  undersigned  authority 
the  said  C.  D.,  who,  after  being  first  duly  sworn,  says  that  he  was 
unable  to  be  present  at  the  trial  of  the  above  action  in  which 
judgment  was  rendered  against  him  in  his  absence,  and  the  reason 
why  the  undersigned  defendant  did  not  appear  and  make  defense  to 
said  action  is,  that  at  the  time  set  for  the  trial  thereof  this  defendant 
was  sick,  and  unable  to  attend  said  trial  (or  whatever  the  cause 
of  the  defendant's  failure  to  appear  may  be). 

And  this  affiant  further  says  that  he  has  a  lawful  defense  to  the 
said  action,  (or,  entitled  to  some  credit,  counter-claim  or  set-off, 
which  has  not  been  allowed);  C.  D. 

Sworn  to  and  subscribed  before  me,  this  the day  of 

,  190—. ,  J.  P. 


§  569.  Docket  entry  setting  aside  a  judgment  rendered  against 
a  defendant  in  an  action  to  which  he  did  not  appear. -- After  the 
style  of  the  case,  proceed  as  follows:  The  said  defendant  having 
filed  his  affidavit  with  me  as  required  by  law,  and  it  appearing 
that  the  plaintiff  has  had  reasonable  notice  of  this  motion,  and  the 
parties  thereto  having  this  day  appeared  before  me,  and  having 
heard  the  evidence  relating  to  the  grounds  upon  which  it  is  sought 
to  set  aside  said  verdict,  I  am  of  opinion  to  and  do  adjudge  that 

the  said  judgment  rendered  on  the day  of — ,  190 — ,  in 

favor  of  the  said  A.  B.  against  C.  D.  for  $ and  costs,  ought 

to  be  and  the  same  is  hereby  set  aside ;  and  it  is  further  considered 
that  the  trial  of  said  action  be  and  the  same  is  hereby  fixed  for 

the day  of ,  190 — ,  at  —  o'clock,  —  m.,  at  my  office 

in  the  district  of ,^^ 

§  570.  Setting  aside  the  judgment  rendered  upomi  an  award  on 
the  ground  that  it  was  obtained  by  mistake,  fraud,  corruption  or 
other  undue  means. — As  we  have  already  seen,^*  an  award  may 
be  set  aside  on  the  ground  of  mistake,  fraud,  corruption  or  other 
undue  means.  It  follows,  therefore,  that  when  the  award  is  set 
aside  for  any  proper  cause,  the  judgment  rendered  upon  it  will 
also  be  set  aside.  In  the  absence  of  statute  the  justice  would  have 
no  power  to  set  aside  an  award,  the  remedy  being  in  a  court  of 
equity .^^     But  a  justice  is  expressly  empowered  to  set  aside  an 

"See  ante,  §  174.  "3  Enc.  PI.  &  Pr.  154,  156. 

10  See  ante,  §§  330,  332,  338. 
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award  made  in  an  action  pending  before  him,  under  an  agreement 
between  the  parties  to  such  action  to  submit  the  matters  in  contro- 
versy therein  to  arbitration.*®  This  statute  specifies  the  very  broad 
grounds  of  mistake,  fraud,  corruption  or  other  undue  means  as  the 
ones  upon  which  the  award  may  be  assailed  and  set  aside. 

Any  misconduct  on  the  part  of  the  arbitrators  or  any  of  them, 
or  either  of  the  parties  to  the  submission,  is  just  ground  for  setting 
aside  the  award.** 

As  we  have  seen,^^  the  grounds  upon  which  a  justice  may  set 
aside  an  award  are  as  broad  as  those  prevailing  in  a  court  of 
equity.  Hence  it  is  a  just  conclusion,  that  if  a  court  of  equity  would 
not  set  a^ide  an  award  for  the  misbehavior  of  the  arbitrators,  or 
the  parties,  operating  to  the  wrong  or  injustice  of  the  party  thereby 
affected,  that  the  award  ought  to  be  permitted  to  stand  in  a 
justice's  court.^* 


"Code,  ch.  50,  sec.  94,  1900,  sec. 
2046. 

"United  States  v.  Faragtit,  89  U. 
400,  22  Law  Ed.  879;  Smith  v.  Cut- 
ler, 10  Wend.  689.  25  Am.  Dec.  580; 
Lee  V.  Patillo,  4  Leigh  (Va.),  436; 
Shipman  v,  Fletcher,  82  Va.  609; 
Dickinson  v.  Railroad  Co.,  7  W.  Va. 
430;  Fluharty  v  Beatty,  22  W.  Va. 
706. 

"See  ante,  §570. 

"  In  Dickinson  v.  Railroad  Co.,  au- 
proj  the  court,  in  the  course  of  its 
opinion,  says:  "It  is  settled,  by  the 
authorities,  that  a  court  of  equity 
will,  and  should,  set  aside  and  an- 
nul an  award  for  fraud  or  imposition, 
on  the  part  of  a  party  attempting  to 
set  up  an  award,  by  means  of  which 
the  arbitrators  werC  deceived.  In  such 
case,  the  result  is  not  the  deliberate 
and  fair  judgment  of  the  judges  cho- 
sen by  the  parties.  It  may  be  a  true 
judgment,  upon  a  case  falsely  im- 
posed on  them  by  the  fraud  or  impo- 
sition of  the  party.  See  case  of  The 
Boston  Water  Power  Co.  v.  Gray,  6 
Metcalf  (Mass.),  131,  and  the  case 
cf  Underbill  v.  Van  Cortland,  2 
Johns.  Ch.  (JN".  Y.)  339;  Caldwell  on 
ArDitrati^n,  170,  171,  172,  and  cases 
there  cited." 

And  in  Fluharty  v.  Beatty,  22  W. 


Va„  at  page  706,  the  court,  in  its 
opinion,  says:  "A  court  of  equity  will 
interfere  and  pet  aside  an  award, 
whenever  such  manifest  and  palpable 
injustice  is  done  as  to  show  fraud, 
corruption  or  misconduct  on  the  part 
of  the  arbitrators.  Tracy  v.  Herrick, 
5  Foster  (25  N.  H.),  381;  Rand  v. 
Redington,  13  N.  H.  72.  The  court 
can  look  into  the  testimonv  which 
wap  before  tlie  arbitrators,  for  the 
purpose  of  determining  from  such 
evidence  and  other  circumstances, 
whether  the  errors  were  so  gross  and 
palpable  as  to  show  fraud,  corrupt 
tion  or  gross  misconduct  in  the  ar- 
bitrators. Baker  v.  Crrckett,  Hardin, 
388,  Burusson  v.  Webb,  4  Porter, 
65;  \^n  Cortland  v.  UnderhiM,  17 
Johns.  405;  Mitchell  v.  Harris,  2  Ves. 
Jr.  129;  Graham  v.  Pence,  6  Rand. 
529;  Lee  v.  Putillo,  4  Leigh,  436; 
Wheatley  v.  Martin,  6  Leigh,  62;  Mc- 
Cormick  v.  Blackford,  4  Gratt.  133; 
Portsmouth  v.  Norfolk  Co.,  31  Gratt. 
727.  If  the  arbitrators  unreasonably 
refuse  to  hear  competent  witnesses 
offered  by  either  party,  this  is  such 
gross  misconduct  as  to  vitiate  the 
award.  And  if  arbitrator^  receive  a 
paper  as  evidence  without  Ihe  knowl- 
edge or  consent  of  one  of  the  parties  . 
to   the  arbitration,   though  they  say 
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While  the  statute  does  not  prescribe  the  procedure  by  which  an 
award  and  the  judgment  thereon  are  to  be  set  aside,  it  seems  rea- 
sonable to  conclude  that  this  can  only  be  done  on  motion  and  notice, 
so  as  to  afford  an  opportunity  for  a  hearing  by  the  party  whose 
interests  are  sought  to  be  affected. 

§  571.  Form  of  notice  of  motion  to  set  aside  an  award  and 
judgment  entered  thereon. 


.\,  B.,  Plaintiff, 

vs. 
C.  D.,  Defendant. 


Civil  action  before 

of District, 

West  Virginia. 


-,  a  justice 
County, 


The  plaintiff  in  the  above  styled  action  is  hereby  respectfully 

notified  that  the  defendant  therein  will  on  the day  of , 

190 — ,  at  —  o^clock,  -^  m.,  move  the  said  justice  to  set  aside  the 
award  rendered  in  said  action  upon  which  award  judgment  was 
rendered  against  the  undersigned;  and  the  grounds  upon  which 
said  motion  to  set  aside  said  award  and  judgment  therein  is  pred- 
icated will  be  assigned  upon  the  hearing  of  the  said  motion  before 
the  said  justice.  C.  D.,  Defendant. 

§  572.     Setting  aside  judgment  in  case  tried  without  a  jury 
in  which  the  justice  is  satisfied  that  injustice  has  been  done  the 


their  opinion  was  formed  before  it 
was  received,  their  award  is  void. 
Jenkins  v.  Listen,  13  Gratt.  535; 
Morse  on  Arbitration  and  Award, 
536;  Van  Cortland  v.  Underbill,  17 
Johns.  405.  A  court  of  equity  will 
not  set  aside  an  award  on  account  of 
the  omission  of  the  arbitrators  to  act 
upon  a  matter  submitted,  unless  such 
omission  was  to  the  prejudice  of  the 
complainant.  Davy  v.  Faw,  7  Cranch, 
171;  Warfield  v.  Holbrook,  20  Pick. 
531.  If  the  arbitration  bond,  which 
contains  the  submisaion,  was  procured 
by  the  fraud  of  one  of  the  parties, 
this  would  be  sufficient  ground  on 
which  to  impeach  the  award,  unless 
the  fraud  was  condoned." 

"Arbitrators,   to  whom   a  cause   is 

referred    by    rule    of    court,    have*  a 

meeting,   and   hear    part  of   the   evi- 

.    dence;    and    adjourn    to    enable    the 


parties  to  take  the  testimony  of  a 
particular  witness.  Before  they  meet 
again,  one  of  the  parties  writes  to 
one  of  the  arbitrators,  requesting 
them  to  meet  about  a  time  specified, 
stating  that  he  wished  to  be  present, 
and  that  he  had  papers  which  would 
throw  Hght  upon  the  subject.  The 
deposition  of  the  witness  for  whose 
testimony  the  adjournment  of  the  ar- 
bitrators took  place,  having  been  ta- 
ken in  the  mode  agreed  upon,  the 
arbitrators,  at  the  request  of  one  of 
the  parties,  meet  and  make  their 
award,  in  the  absence  of  the  party 
who  had  written,  expressing  a  wish 
to  be  present,  and  without  any  notice 
to  him,  and  before  the  time  he  had 
specified.  Held:  This  was  misbeha- 
vior in  the  arbitrators;  and  the  award 
should  be  set  aside."  McCormick  v. 
Blackford,  4  Oratt.   133. 
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• 

party  moving  to  set  aside  such  judgment. — ^The  statute  provides 
that  "in  any  case  tried  without  a  jury,  in  which  it  is  not  otherwise 
herein  provided,  the  justice  who  rendered  the  judgment,  may,  on 
motion  of  either  party,  the  other,  or  his  agent  or  attorney,  being 
present,  or  having  had  reasonable  notice  of  the  motion,  set  aside 
the  judgment,  within  two  weeks  after  it  is  entered,  and  grant  a  new 
trial  on  such  terms  and  conditions  as  he  sees  fit  to  impose.  But 
this  shall  only  be  done  when  the  justice  is  satisfied  that  injustice 
was  done  by  the  judgment  to  the  party  by  whom  the  motion  is 
made."  ^ 

Whether  the  judgment  will  be  set  aside  under  this  section  must 
depend  upon  the  fact  that  the  justice  is  satisfied  that  injustice  was 
done  by  the  judgment  to  the  party  asking  to  have  it  set  aside. 
There  should  be  such  a  showing  as  to  satisfy  the  justice  that  his 
judgment  is  founded  upon  an  erroneous  conception  of  the  law  or 
the  evidence  adduced  upon  the  trial,  or  that  he  has  admitted  im- 
proper or  refused  to  admit  proper  evidence,  manifestly  aflFecting  the 
result  of  the  trial,  or  that  the  party  moving  to  set  the  judgment 
aside  has  discovered  new  and  material  evidence,  not  of  a  cumula- 
tive character,  which  could  not  have  been  discovered  before  the 
trial  by  the  exercise  of  due  diligence,  and  which  is  such  as  to 
probably  alter  the  result  of  the  former  trial. 

§  573.  Form  of  notice  of  motion  to  set  aside  judgment  in  a 
case  tried  without  a  jury. 

A.  B.,  Plaintiff,       \       Civil  action  before ,  a  justice 

vs.  ^      of District, County, 

C.  D.»-  Defendant.    )       West  Virginia. 

The  plaintiff  {or  defendant  as  the  case  may  be)  in  the  above 
styled  action  is  hereby  notified  that  he  will  move  the  said  justice 

at  his  office  in  said  district,  on  the  day  of ,  190 — . 

at  —  o'clock  —  M.,  on  that  day,  to  set  aside  a  judgment  rendered 

against  the  said  defendant  by  the  said  justice  on  the day  of 

,  190—,  for  the  sum  of  $ ,  and  costs  of  the  said  action. 

The  grounds  of  said  motion  will  be  assigned  on'  the  hearing  thereof. 

C.  D.,  Defendant.^' 

"See  Code,  ch.  50,  sec.  115;  1906,    "Code,  ch.  50,  sec.  115;  1906,  sec. 
2066.  •      sec.  2066. 
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§  574. — Docket  entry  setting  aside  a  judgment  rendered  in  an 
action  tried  without  a  jury. 


A.  B.,  Plaintiff, 

vs. 
C.  D.,  Defendant. 


Civil  action  before 

of District, 

West  Virginia. 


-,  a  justice 
County, 


After  the  proper  recital  of  zvhat  has  already  been  done  in  the 
case  before  the  justice^  continue  as  follozvs:  And  now  on  this 
day  of .  190 — ,  came  the  parties ;  whereupon  the  de- 
fendant moved  the  said  justice  to  set  aside  the  judgment  rendered 

in  this  action  on  the  day  of ,  190 — ,  on  the  ground 

that  {here  briefly  state  the  ground  of  the  motion)  :  and  it  appearing 
that  the  said  plaintiff  has  had  reasonable  notice  of  the  said  motion, 
and  the  undersigned  justice  having  heard  the  evidence  relating  to 
said  motion,  and  being  satisfied  that  m justice  has  been  done  the 
said  defendant  by  the  said  judgment,  it  is  considered  by  me  that  the 
said  judgment  be  and  the  same  is  hereby  set  aside,  at  the  costs  of 
the  said  defendant,  (or  the  costs  to  abide  the  final  result  of  the 
action  .as  the  fUstice  inav  detertnine) .     And  it  is  hereby  ordered 

that  another  trial  of  said  action  be  had  on  the d^v  of , 

190 — ,  at  the  hour  of  —  o'clock  a.  m.  (or  p.  m.,  as  the  justice  may 
fix  upon),  and  until  which  time  this  action  is  continued.^* 

§  574a.  Fraud  or  undue  means  as  a  ground  for  setting  aside 
a  verdict. — The  forms  which  fraud  or  undue  means  may  assume 
are  so  numerous  that  no  rule  can  be  given  which  may  be  followed 
in  the  trial  of  cases.  The  fraud  may  arise  from  the  misconduct  of 
a  party  to  the  action,^**  or  his  counsel,*"  or  some  other  person  act- 
ing on  behalf  of  one  of  the  parties.-'  Its  existence  will  depend 
upon  the  circumstances  of  the  case.***  And  this  is  also  true  ^ith 
reference  to  the  use  of  undue  means  to  obtain  a  verdict  in  favor 
of  one  of  the  parties  to  the  action.-* 


«Code,  ch,  60,  sec.  115;  1906,  sec. 
2066. 

=•  May  V.  Ham,  10  Kan.  508 ;  Crafts 
V.  Union  Mutual  Fire  Ins.  Co.,  30  N. 
H.  44;  Carey  v.  King,  5  Ha.  75; 
Clesle  V.  Frenchs,  ^5  Iowa,  83.  63  X. 
W.  Rep.  581 ;  Inhabitants  of  Warren 
V.  Inhabitants  of  Hoj  e,  6  Mo.  479. 

"Hastings  v.  McKinley,  2  E.  D. 
Smith,  45:  Georgia  Midland  &  O.  R. 
Co.  V.  Fvans,   87   Ga.   673,    13   S.   E. 


Rep.  680;  School  Town  v.  Shaw,  100 
Ind.  268;  George  v.  Swafford,  76  Iowa 
491,  .39  X.  W.  Rep.  804. 

''Clay  V.  City  Council,  102  Ala. 
297,  14  South.  Rep.  646:  Starling  y. 
Thome,  87  Ga.  513,  13  S.  E.  Rep. 
552:  Bishop  v.  Williamson,  11  Me. 
495. 

"Hutchinson's  Treatise,   103. 

"•^larshall  v.  Taylor,  98  Cal.  55, 
35  Am.  St.  Rep.  144,  32  Pac.  867. 
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§  575.    When  a  justice  may  set  aside  the  verdict  of  a  jury. — 

The  statute  provides  in  express  terms  that  "if  the  justice  believe 
the  verdict  to  have  been  procured  by  fraud  or  undue  means,  or  to 
be  the  result  of  partiality  or  prejudice,  or  to  be  manifestly  contrary 
to  law  or  the  evidence,  he  may,  within  twenty-four  hours  after  the 
return  of  such  verdict  (Sundays  excepted)  on  the  motion  of  the 
party  injured,  set  aside,  and  award  a  new  trial  in  the  case,  upon 
the  payment  of  the  costs  of  the  former  trial,  or  with  costs  to  abide 
the  event  of  the  action,  as  he  may  deem  proper.  In  such  case  he 
shall  appoint  a  time  for  a  new  trial,  and  issue  a  venire  facias  for 
another  jury,  if  demanded  by  either  party,  in  accordance  with  sec- 
tion seventy-four  of  this  chapter.  But  no  more  than  one  new  trial 
shall  be  granted  by  a  justice  in  any  case."  '* 

This  statute  is  construed  to  authorize  the  justice  to  grant  one 
new  trial  to  each  of  the  parties  to  the  action.'* 

The  grounds  contemplated  by  the  statute  upon  which  the  verdict 
may  be  set  aside  by  the  justice  are  diverse  and  numerous. 

%  576.  Conversations  or  conununications  by  third  parties  with 
the  jury  as  ground  for  new  trial. — As  we  have  seen,**  the  jury 
in  a  civil  action  must  be  kept  together  during  the  trial,  and  not 
allowed  to  separate  until  they  are  discharged  from  the  considera- 
tion of  the  case.  Hence,  the  opportunity  for  conversations  or  com- 
munications with  third  parties  while  acting  on  the  case  before 
them,  is  necessarily  very  limited  and  will  not  likely  often  occur.  But 
should  such  communications  or  conversations  take  place  with  a 
juror,  without  the  knowledge  or  connivance  of  a  party  to  the  action, 
this  will  not,  of  itself,  be  sufficient  to  induce  the  court  to  set  aside 
the  verdict  and  awdrd  a  new  trial.  To  justify  the  court  in  setting 
aside  a  verdict  and  awarding  a  new  trial  on  this  ground,  there  must 
be  a  manifest  tendency  in  what  has  been  said  to  influence  the  juror  to 
the  prejudice  of  the  party,  who  seeks  to  set  aside  the  verdict." 

If,  however,  a  juror  has  conversed  with  a  third  party,  and  the 
fact  be  known  to  the  party  aflFected,  he  must  bring  the  matter  to 
the  attention  of  the  court  before  the  jury  retires  to  consider  of  their 
verdict,  or  if  the  communication  takes  place  after  the  retirement  of 
the  jury,  it  must  be  brought  to  the  attention  of  the  court  at  once, 


» 


Code,  ch,  50,  sec.  91;    1906,  sec.  ''Ante,  §S  197a,  198. 

2042.  "Dower  v.  Church,  21  W.  Va.  5Q 

» Dickey  v.  Smith,  42  W.  Va.  806,  66. 
26  S.  E.  Rep.  373. 
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and  not  be  delayed  until  the  verdict  is  rendered.  If  this  is  not  done, 
all  objections  to  the  verdict  on  this  ground  will  be  regarded  as 
waived,  and  the  court  will  not  disturb  the  verdict  on  this  ground.^* 

§  577.  Partiality  or  prejudice  as  ground  of  new  trial. — This 
ground  of  new  trial — partiality  or  prejudice — ^usually  rests  upon 
the  conduct  of  the  jury,  though  it  may  have,  in  some  instances, 
been  brought  about  by  the  action  of  others.  But  be  this  as  it  may, 
if  the  justice  believe  the  verdict  to  be  the  result  of  partiality  or  prej- 
udice, it  is  his  duty  to  set  it  aside.^* 

The  word  "partiality,"  as  here  used,  is  synonomous  with  the 
word  **hias."  The  jury  or  any  member  is  biased  (partial)  when 
from  any  cause  or  influence  they  are  inclined  towards  one  party  to 
the  action  rather  than  the  other.^^ 

Prejudice  is  an  opinion  or  decision  of  mind  without  due  examin- 
ation.*^ 

Partiality  or  prejudice  as  a  ground  of  new  trial,  may  in  some 
cases  be  inferred  from  the  verdict  itself.  Thus,  in  a  case  sound- 
ing  in  damages  in  which  the  amount  of  the  damages  found  by  the 
jury  is  either  so  small  or  so  large  as  to  justify  the  inference  of  par- 
tiality or  prejudice,  the  verdict  will  be  set  aside  and  a  new  trial 
awarded.'® 


§  578.     That  the  verdict  is  manifestly  contrary  to  law  and  the 
evidence  as  ground  for  new  trial. — Under  this  clause  of  the  stat- 


■*  Dower  v.  Church,  supra. 

»•  14  Enc.  PI.  &  Pr.  779. 

"Oliver  v.  State,  11  Neb.  23,  7  N. 
W.  Rep.  444.  "Bias  means  a  leaning 
of  the  mind;  inclination;  preposses- 
sion; propensity  towards  an  object, 
not  leaving  the  mind  indifferent."  2 
Am.  &  Eng.  Enc.  Law    {2nd  ed.)    13. 

"Bias  is  such  a  leaning  of  the  mind 
or  propensity  towards  an  object  as 
does  not  leave  the  mind  indifferent, 
but  shows  that  it  is  under  an  influ- 
ence which  sways  it  to  one  side,  and 
will  tend  to  prevent  the  juror  from 
deciding  the  case  according  to  the 
evidence."  Haugen  v.  Chicago,  etc., 
R.  Co.,  3  S.  Dak.  394. 

"22  Am.  &  Eng.  Enc.  Law  (2nd 
ed.)    1173. 

"Patterson  v.  Phiiii/v.  51  Ga.  33; 
Pratt  v.  Pioneer  Press  Co.,  32  Minn. 


217,  20  X.  \V.  Rep.  87;  Nelson  v. 
Village  of  West  Duluth,  65  Minn. 
497,  57  N.  \V.  Rep.  419;  Lucier  v. 
Larose,  66  N.  H.  141,  20  Atl.  Rep. 
249;  Long  v.  Hopkins,  10  Ga.  37; 
Pritchard  v.  Hewitt,  91  Mo.  547,  4 
S.  W.  Rep.  737,  60  Am.  Rep.  265; 
Dowd  V.  Washington  Air  Brake  Co., 
132  Mo.  579,  34  S.  W.  Rep.  493;  Swee- 
ney V.  Baker,  13  W.  Va.  158,  31  Am. 
Rep.  757;  Unfried  v.  Baltimore  &  0. 
R.  Co.,  34  W.  Va.  260,  12  S.  E.  Rep. 
512:  Parish  v.  Co.  v.  Reigle,  11  Gratt. 
(Va.)  697,  62  Am.  Dec.  666;  Pegram 
V.  Stortz,  31  W.  Va.  220,  6  S.  E.  Rep. 
485;  Boster  v.  Railway  Co.,  36  W. 
Va.  318,  15  S.  E.  Rep.  168;  Sheets  v. 
Railroad  Co.,  39  W.  Va.  476,  20  S.  E. 
Rep.  666;  Trice  v.  Chesapeake  A  0. 
R.  Co.,  40  W.  Va.  271,  21  S.  E.  Rep. 
1022. 
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§  579a 


lite  a  new  trial  will  be  granted  when  the  verdict  is  against  law, 
or  where  it  is  contrary  to  the  evidence,  or  where  the  verdict  is 
without  evidence  to  support  if 

If  from  all  the  evidence  introduced  upon  the  trial  of  the  action, 
it  clearly  appears  that  it  is  not  sufficient  to  warrant  a  verdict  in 
favor  of  the  plaintiff,  and  the  jury  nevertheless  finds  a  verdict  in 
favor  of  the  plaintiff,  it  will  be  eror  to  overrule  the  motion  of  the 
defendant  to  set  the  same  aside  and  grant  him  a  new  trial. ^®  And 
a  new  trial  on  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence will  not  be  granted  except  in  a  case  of  plain  deviation  from 
right  and  justice,— not  in  a  doubtful  case, — merely  because  the 
court,  if  on  the  jury,  would  have  given  a  different  verdict.*^ 


§  579.    New  trial  when  there  is  a  conflict  in  the  evidence. — 

If  there  is  a  conflict  in  the  evidence  and  the  jury  has  to  decide  on 
the  credibility  of  the  witnesses,  the  power  of  the  court  to  grant  a 
new  trial  ought  to  be  exercised  very  cautiously.**  In  such  a  case 
the  court  in  its  discretion  may  set  aside  the  verdict  and  awaid  a 
new  trial  when  it  is  against  the  weight  of  the  evidence  and  plainly 


wrong 
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§  579a.  When  verdict  will  not  be  set  aside  for  irregularity  in 
obtaining  a  verdict. — It  is  expressly  provided  by  statute  that 
*'no  irregularity  in  any  writ  of  venire  facias,  or  the  service  thereof, 
or  in  selecting,  or  empanneling  the  jurors,  shall  be  sufficient  to 
set  aside  a  verdict,  unless  it  appear  that  the  party  making  the  objec- 
tion was  injured  thereby,  or  such  objection  was  made  before  the 
jury  was  swOrn. 


44 


"Zeigler's  Case,  40  W.  Va.  503,  21 
S.  E.  Rep.  763;  Grayson  v.  Com.,  6 
Gratt.  712. 

^Wandling  v.  Straw,  25  W.  Va. 
692;  Hatfield  v.  Workman,  35  W.  Va. 
578.  14  S.  E.  Rep.  153. 

*»  Miller  v.  Ins.  Co.,  12  W.  Va.  116; 
Sheff  V.  City  of  Huntington,  16  W. 
Va.  307;  Blosser  v.  Harahbarger,  21 
Gratt.  (Va.)  216;  Black  v.  Thomas, 
21  W.  Va.  709;  State  v.  Cooper,  26 
W.  Va.  338;  State  v.  Maier,  36  W. 
Va.  767,  16  S.  E.  Rep.  991;  Jones  v. 
Singer  Mfg.  Co.,  38  W.  Va.  147,  18 
S.  E.  Rep.  478. 
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Bnigh  V.  Shanks,  5  Leigh  (Va.) 
598;  Miller  v.  Insurance  Co.,  supra; 
Ruffner  v.  Hill,  31  W.  Va.  428,  7  S. 
E.  Rep.  13;  Martin  v.  Thayer,  37  W. 
Va.  38,  16  S.  E.  Rep.  489;  Johnson 
V.  Burns,  39  \V.  Va.  658,  20  S.  E. 
Rep.  686. 

"Ruffner  v.  Hill,  supra;  Reynolds 
V.  Tompkins,  23  W.  Va.  229;  Martin 
V.  Thayer,  supra;  Grogan  v.  C.  &  O. 
R.  Co.,  39  \V.  Va.  415,  19  S.  E.  Rep. 
563. 

**Code,  ch.  50,  sec.  81;  1906,  sec. 
2032. 
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§  580. '  Form  of  notice  to  be  given  to  adverse  party  of  motion 
to  set  aside  verdict. 

A.  B.,  Plaintiff,       \       Civil  action  before ,  a  justice 

vs.  V      of District, County, 

C.  D.,  Defendant.     )       West  Virg^inia. 

The  said  A.  B.  will  take  notice  that  I  have  moved  the  said  justice 
to  set  aside  the  verdict  rendered  in  the  said  action,  and  that  the 

hearing  thereof  is  set  for  tomorrow  morning  at o'clock. 

C.  D.  Defendant." 

Dated  this day  of ,  190- 

§  581.  Docket  entry  setting  aside  verdict  and  awarding  new 
trial. — After  the  style  of  the  suit  and  the  recital  of  what  has  al- 
ready occurred  before  the  justice^  continue  as  follows:    And  now 

on  this  the  day  of  — '■ ,  190 — ,  came  the  parties,  within 

twenty-four  hours  after  the  return  of  the  verdict  rendered  in  this 
cause,  and  thereupon  the  defendant  moved  the  undersigned  justice 
to  set  aside  said  verdict  and  award  him  a  new  trial  in  the  action; 
which  motion  having  been  considered  by  me  I  am  of  opinion  to 
and  do  hereby  set  aside  the  said  verdict  because  the  same  is 
manifestly  contrary  to  the  evidence ;  and  do  liereby  award  a  new 
trial  of  the  said  action  to  take  place  before  me  at  my  office  in  the 

district  of ,  on  the  day  of  ,   190 — ,  at  — 

o'clock,  —  M.,  but  it  is  considered  that  the  defendant  do  pay  the 
costs  of  the  former  trial  of  said  action.  (Or,  the  costs  may  abide 
the  event  of  the  action,  as  the  justice  may  deem  proper.) 

§  582.  Form  of  notice  by  justice  of  the  awarding  Oi  a  new 
trial. 

A.  B.,  Plaintiff,       )       Civil  action  before ,  a  justice 

vs.  >      of District, County, 

C.  D.,  Defendant.     )       West  Virginia. 

The  defendant  in  the  above  action  is  hereby  notified  that  the 
undersigned  justice  has  awarded  to  the  plaintiff  therein  a  new  trial 

*"A8  the  verdict  must  be  set  aside  which    the   use   of   a    written    notice 

within    twenty-four    hours    after    the  will  be  requir«(l*    The  motion  is  usu- 

return  of  the  same  by  the  jury,  the  ally  made  immediately  upon  the  ren. 

instances  will,   evidently,   be   rare   in  dition  of  the  verdict. 
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of  said  action';  and  that  said  new  trial  will  take  place  on  the 
day  of ,  19—,  at o'clock,  —  m. 


-,  J.  P.^ 


§  583.  Form  of  docket  entry  overruling  motion  to  set  aside 
verdict. — After  the  style  of  the  case  and  the  recital  of  what  has 
already  occurred  before  the  justice:  And  now  on  this  the  ■ 

day  of ,  19 — ,  came  the  parties;  and  thereupon  the  plain- 
tiff moved  the  undersigned  justice  to  set  aside  the  verdict  and 
award  him  a  new  trial,  on  the  ground  that  (here  set  forth  the 
ground,  whatever  it  may  be) ;  which  motion  being  considered  by 
me,  I  am  of  opinion  to  and  do  hereby  overrule  the  said  motion, 
and  hereby  refuse  to  set  aside  the  said  verdict.  (Here  follow 
with  the  judgment  of  the  justice  on  the  verdict.) 

§  583a.    A  new  trial  can  not  be  granted  in  a  criminal  case.— 

Inasmuch  as  no  provision  has  been  made  by  statute  for  the 
allowance  of  a  new  trial  to  a  defendant  in  a  criminal  case,  a 
justice  has  no  power  to  set  aside  a  judgment  of  conviction  of  a 
misdemeanor,  rendered  by  him  in  a  case  of  which  he  has  juris- 
diction, and  grant  a  new  trial  at  the  instance  of  the  defendant.*** 

§  584.  Costs  upon  setting  aside  a  verdict  and  awarding  a  new 
trial. — ^Upon  setting  aside  the  verdict  of  a  jury  by  a  justice,  the 
matter  of  awarding  costs  is  in  his  discretion.  It  may  be  set  aside 
either  upon  the  payment  of  the  costs  of  the  former  trial,  or  with 
costs  to  abide  the  event  of  the  action,  as  the  justice  may  deem 
proper. 

We  here  append  the  following  general  rules  on  this  subject, 
taken  from  a  work  of  conceded  merit: 

1.  If  the  new  trial  is  granted  on  account  of  any  error  com- 
mitted by  the  justice,  it  is  allowed  without  either  party  paying 
costs;  but  the  costs  abide  the  event  of  the  suit. 

2.  If  the  new  trial  is  ordered  on  account  of  the  misconduct  of 
the  jurors,  or  because  the  verdict  is  defective,  the  same  rule  pre- 
vails— ^namely,  the  costs  must  abide  the  event  of  the  suit. 

^^The  above  form  will  be  of  rare  gested    that    such    notice    be   served* 

use,  Rs  the  parties  are  usually  pres-  upon    the   party   agcunst   ^hom   the 

ent  when    a   new   trial   is   awarded;  new  trial  is  to  take  place, 

and  if  the  adverse  party  is  not  pres-  ^eo  Gilbert  v.  Johnson,  7%  W.  Va* 

ent  when   it  is   awarded,   it   is   sug-  658,  90  S.  E.  111. 
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3.  If  the  new  trial  is  ordered  because  the  verdict  is  contrary 
to  law  or  evidence,  or  on  account  of  newly  discovered  evidence,  or 
on  the  ground  of  surprise,  or  because  the  damages  are  excessive 
or  inadequate,  it  is  granted  on  the  payment  of  costs.  It  was 
formerly  held  that  if  the  costs  were  not  paid  within  the  time  fixed, 
the  order  granting  the  new  trial  might  be  set  aside;  but  this 
rule  is  altered,  and  the  court  can  not  set  the  order  aside  for 
this  reason.*^ 

4T  Watson's    McDonald's    Treatise,  pp.  252,  253. 


CHAPTER  XVIIL 

EXECUTIONS. 

f  685.  When  execution  may  be  issued  by  a  justice. 

686.  Execution  can  only  issue  upon  a  judgment  after  its  rendition  by  the 

justice. 

587.  When  the  justice  must  issue  execution  upon  a  judgment  rendered  by 

him. 

688.  Docket  entry  of  direction  to  issue  execution  before  the  lapse  of  twenty 

days  after  judgment  rendered. 

689.  Requisites  of  the  execution  and  the  time  within  which  it  must  be  made 

returnable. 

690.  Amendment  of  execution  or  order  of  sale  issued  by  a  justice. 

691.  To  whom  an  order  of  sale  or  execution  may  be  directed  and  by  whom 

executed. 

692.  Form  of  execution. 

693.  Form  of  memorandum  of  endorsement  on  execution  to  be  delivered 

to  the  officer  to  whom  it  is  directed  when  two  or  more  de- 
fendants and  one  of  them  is  a  surety,  directing  that  property 
of  principal  be  sold  first. 

694.  When  a  new  execution  may  be  issued. 

696.  Endorsement  to  be  made  on  the  execution  by  the  officer  to  whom  it  is 

delivered  and  the  penalty  for  his  failure  to  do  so. 

696.  Lien  of  execution  and  order  of  priority  when  there  are  several  execu- 

tions in  the  hands  of  the  same  officer. 

697.  Form  of  officer's  endorsement  to  be  made  on  execution  received  by  him. 

698.  Endorsement  to  be  made  on  execution  after  the  levy  thereof,  and  duty 

of  officer  as  to  posting  notice  of  sale. 

699.  Form  of  notice  of  sale  to  be  given  by  officer  under  an  execution. 

600.  Property  upon  which  an  execution  may  be  levied. 

601.  The  manner,  place,  and  terms  of  the  sale  of  property  under  an  execu- 

tion, or  order  of  sale. 

602.  Form  of  appraisement  to  be  made  when  demanded  of  property  to  be 

sold  under  execution  or  order  of  sale. 

603.  Form  of  notice  to  issue  execution  on  notes  given  or  property  sold  under 

execution. 
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§  604.  Form  of  docket  entry  showing  return  of  notes  taken  by  officer  for  prop- 
erty sold  under  execution  or  order  of  sale. 

605.  Form  of  execution  issued  on  notes  taken  by  an  officer  for  property  sold 

under  execution  or  order  of  sale.  . 

606.  When  property  taken  under  execution  or  order  of  sale  may  be  resold. 

607.  Form  of  offering  property  for  resale  forthwith  under  execution  where 

purchaser  does  not  comply  with  his  bid. 

608.  Form  of  notice  of  resale  of  property  where  purchaser  fails  to  comply 

with  his  bid. 

609.  Form  of  return  of  officer  where  purchaser  has  failed  to  comply  with  his 
I  bid. 

610.  Return  of  officer  of  execution  or  order  of  sale  as  to  time  and  manner 

of  its  execution. 

611.  Allowance  to  the  officer  for  executing  the  process  and  keeping  property 

levied  on  under  it. 

612.  Execution  returned  unsatisfied  and  issuance  of  order  to  sell  property 

in  hands  of  officer. 

618.  Docket  entry  of  issuance  of  order  commanding  officer  to  sell  property 

remaining  in  his  hands  unsold,  and  pay  over  the  proceeds  to 
the  party  entitled  thereto. 

614.  Property  levied  on  may  be  left  in  possession  of  owner  and  other  prop- 

erty be  taken  as  indemnity. 

615.  Form  of  receipt  to  be  given  to  the  officer  where  the  possession  of  prop- 

erty levied  on  has  been  left  with  the  owner. 

616.  How  an  execution  may  be  issued  by  a  clerk  of  the  circuit  courl  upon  the 

judgment  of  a  justice. 

617.  Form  of  execution  issued  by  clerk  of  circuit  court  upon  judgment  of 

justice. 

618.  When  stay  of  execution  may  be  obtained. 

619.  Form  of  bond  to  be  given  to  obtain  stay  of  execution. 

620.  Form  of  docket  entry  granting  stay  of  execution. 

621.  Direction  to  officer  to  return  execution  upoiv  stay  thereof  having  been 

granted. 

622.  When  bond  given  to  stay  execution  to  have  effect  of  judgment,  and 

issuance  of  execution  thereon. 

623.  Form  of  execution  to  be  issued  upon  stay  bond. 

624.  Time  for  which  stay  of  an  execution  may  be  allowed. 

625.  Oases  in  which  no  stay  of  execution  will  be  allowed. 

626.  When  surety  on  stay  bond  may  obtain  judgment  against  principal. 

627.  Form  of  endorsement  to  be  made  on  execution  issued  on  stay  bond 

where  the  judgment  has  been  paid  by  a  surety. 

628.  When  justice  may  demand  additional  security  on  stay  bond,  and  course 

to  be  pursued  with  reference  thereto. 

629.  Form  of  notice  that  additional  security  is  required  upon  a  stay  bond. 
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§  680.  Docket  entry  noting  failure  to  give  additional  seeoriiy  required  upon  a 

etay  bond. 
631.  Form  directing  recall  of  executicm  issued  upon  failure  to  give  additional 

'  security  upon  stay  within  three  days,  but  given  within  two 
weeks  after  notice  served. 

032.  Personal  property  exempt  from  execution  or  other  process,  and  who  may 

exercise  the  right  of  exemption. 

633.  Only  a  resident  of  the  state  of  West  Virginia  can  claim  the  benefit  of 

>  the  exemption  law — ^What  constitutes  non-residence. 

634.  Who  is  a  resident  of  the  state  within  the  meaning  of  tfie  law. 

635.  Residence  of  wife  ordinarily  determined  by  that  of  husband. 

636.  Who  is  a  "mechanic,"  "artisan,"  or  "laborer,"  within  the  meaning  of 

the  exemption  law. 

637.  Working  tools  of  a  trade  or  occupation. 

638.  Oases  in  which  exemption  can  not  be  claimed. 

639.  How  debtor  to  avail  himself  of  the  benefit  of  the  exemption  law. 

640.  When  property  claimed  as  exempt  to  be  appraised,  and  how  appraise- 

ment made. 

641.  Form  of  exemption  list  to  be  prepared  and  delivered  to  the  oflScer  by 

the  debtor  when  the  value  of  his  property  does  not  exceed 
two  hundred  dollars. 

642.  Form  of  exemption  list  to  be  prepared  and  delivered  to  the  officer  by 

the  debtor  when  the  value  of  his  personal  property  exceeds 
two  hundred  dollars. 

648.  Form  of  exemption  list  to  be  prepared  and  delivered  to  the  officer  by 
^  the  wife,  where  the  husband  from  any  cause  fails  to  claim 
exemption. 

644.  How  widow  or  minor  children  may  claim  the  exemption  of  two  hundred 

dollars  free  from  the  debts  or  liabilities  of  the  deceased  hus- 
band or  parent. 

646.  Form  of  instrument  claiming  the  two  hundred  dollars  allowed  the 

widow  or  minor  children  of  a  deceased  husband  or  parent. 

646.  How  appraisement  of  property  claimed  as  exempt  is  made — ^Affidavit 

to  be  attached  thereto. 

647.  The  appraisement  list  of  exempt  property  to  be  delivered  to  the  officer, 

and  his  return  thereof. 

648.  Duty  of  officer  to  release  property  claimed  as  exempt  and  his  liability 

for  a  failure  to  do  so. 

640.  Amount  of  appraiser's  fees  and  by  whom  to  be  paid. 

650.  Form  of  appraisement  list  to  be  made  out  of  property  claimed  as 

exempt  from  forced  sale  under  execution  or  other  process. 

651.  Form  of  officer's  return  on  execution  when  the  debtor  has  claimed  his 

exemption. 

652.  Form  of  officer's  return  on  execution  where  the  debtor  has  claimed  his 

exemption  and  an  appraisement  has  been  made. 
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i  652a.  Quashing  an  execution  issued  by  a  justice. 

6526.  Form  o'  bond  indemnifying  an  officer  for  the  sale  of  property  con- 
cerning which  there  is  doubt  as  to  its  liability  to  the  debt 
of  the  execution  debtor. 

652c.  Form  of  forthcoming  bond. 

652(2.  Executions  in  criminal  cases — ^F-ee  bills  therein. 

652e.  Form  of  execution  for  fine  and  costs. 

652/.  Form  of  execution  in  criminal  case  for  costs  only. 

§  585.  When  execution  may  be  issued  by  a  justice. — ^"Subject 
to  the  provisions  of  law  in  relation  to  causes  in  which  stay  of  exe- 
cution is  granted  or  the  judgment  is  removed  on  appeal  to  the  cir- 
cuit court,  executions  for  the  enforcement  of  the  judgment  of  a 
justice  in  a  civil  action  may  be  issued  by  the  justice  by  whom  such 
judgment  was  rendered,  or  his  successor  in  office,  or  the  justice 
with  whom  the  docket  in  which  such  judgment  is -entered,  is  law- 
fully deposited,  at  any  time  within  ten  years  from  the  entry  of  the 
judgment  or  the  date  of  the  last  execution  issued  thereon,  or  if  the 
judgment  be  revived,  from  the  date  of  such  revival."  ^ 

§  586.  Execution  can  only  issue  upon  a  judgment  after  its 
rendition  by  the  justice. — It  is  settled  that  no  execution  can  be 
issued  by  the  justice  until  a  judgment  has  been  rendered  upon 
which  it  can  be  issued.*  It  can  not  be  issued  on  the  verdict  of  a 
jury  until  judgment  has  been  entered  thereon,  and -unless  there  is 
such  judgment  and  the  execution  be  issued  on  the  verdict  alone, 
such  execution  is  void  and  should  be  quashed.' 

§  587.  When  the  justice  must  issue  execution  upon  a  judg- 
ment rendered  by  him. — It  is  expressly  provided  by  statute  that 
if  a  stay  of  execution  be  not  granted  within  twenty  days  after  the 
judgment  is  rendered,  or  the  cause  be  not  removed  on  appeal  to 
the  circuit  court  within  that  time,  it  shall  be  the  duty  of  the  justice, 
on  the  expiration  of  the  said  twenty  days,  to  issue  execution,  unless 


iCode,  oh.  50,  sec.  131;  1906,  sec. 
2082. 

"Chapter  45,  Acts  of  1807,  amend- 
ing sec.  131,  oh.  50,  Code,  giving  ten 
years  instead  of  three  years  from  the 
date  of  the  entry  of  a  judgment  of  a 
justice,  or  the  date  of  the  last  ex- 
ecution thereon,  within  which  execu- 
tion may   issue,  does   not  apply  to 


judgments  of  justices  of  the  peace 
then  dormant  for  want  of  execution 
thereon  within  three  years  from  the 
date  of  entry  thereof.''  Thomas  v. 
Higgs  and  Oalderwood,  68  W.  Va. 
152,  67  S.  E.  654. 

2  Lowther  v.  Davis,  33  W.  Va.  132, 
10  S.  E.  Rep.  20. 

s  Lowther  v.  Davis,  supra. 
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otherwise  directed  by  the  person  entitled  to  receive  the  money  col- 
lected thereon;  and  on  the  application  of  such  person,  the  justice 
shall  issue  execution  before  the  twenty  days  expire.* 

§  588.  Docket  entry  of  direction  to  issue  execution  before  the 
lapse  of  twenty  days  after  judgment  rendered. — After  the  style 
of  the  case  and  the  recital  of  the  proceedings  before  the  justice, 
including  the  rendition  of  the  judgment,  continue  as  follows:  And 

now  on  this  the day  of ,  19 — ,  within  and  before  the 

expiration  of  twenty  days  from  the  rendition  of  the  said  judgment, 
the  said  A.  B.,  the  plaintiff  in  said  action  {or  C.  D.,  the  defendant, 
as  the  case  may  be),  made  application  to  me  for  the  issuance  of  an 
execution  on  said  judgment,  and  upon  said  application  it  is  hereby 
ordered  that  execution  do  issue  upon  the  said  judgment,  to  be 
placed  in  the  hands  of  any  constable  of  this  county,  to  be  received, 
returned  and  executed  by  him  as  the  law  requires. 

§  589.  Requisites  of  the  execution  and  the  time  within  which 
it  mu&t  be  made  returnable. — It  is  provided  by  statute  that  the 
execution  must  be  filled  up  before  it  is  delivered  to  be  executed; 
otherwise  it  shall  be  void.  It  must  describe  the  judgment  on  which 
it  is  issued  by  stating  the  party  in  whose  favor,  and  the  party 
against  whom,  the  justice  by  whom,  and  the  county  and  district 
in  which,  such  judgment  was  rendered.  It  must  also  state  the 
principal  sum  to  be  collected,  the  time  the  interest  commenced,  the 
amount  of  costs  to  be  collected,  and  the  credits,  if  any,  to  which  it 
is  subject  by  reason  of  payments  made  since  the  judgment  was 
rendered.  It  shall  be  returnable  sixty  days  from  its  date,  be  signed 
by  the  justice,  and  command  the  person  to  whom  it  is  directed  to 
collect  the  amount  due  out  of  the  personal  property  of  the  judg- 
ment debtor,  and  pay  the  money  to  the  party  entitled  thereto,  and 
make  return  thereof,  showing  how  it  has  been  executed.^ 

§  590.  Amendment  of  execution  or  order  of  sale  issued  by  a 
justice.-— "If  there  be  any  defect,  error  or  omission  in  an  execu- 
tion, or  any  order  issued  by  a  justice  for  the  sale  of  property,  they 
shall  not  vitiate  anything  done  under  it  which  would  have  been 
proper  if  the  execution  or  order  had  been  correctly  issued,  but  the 
justice  may,  at  any  time,  amend  the  same  according  to  the  truth."  • 

4  Code,  ch.  50,  sec.  132;   1906,  sec  «Code,  ch.  50,  sec.  135;  1906,  eeo. 

2083.  2086. 

oCode,  ch.  50,  sec.  135;   1906,  sec. 
2086. 
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§  591.  To  whom  an  order  of  sale  or  execution  may  be  directed 
and  by  whom  executed. — ^The  execution  or  order  of  sale  may 
be  directed  to  and  executed  by  any  constable  in  the  county,  where 
it  is  issued,  or  any  person  specially  deputed  by  the  justice  to 
serve  and  execute  the  same,  as  provided  by  section  thirty  of 
chapter  fifty  of  the  Code/  But,  when,  for  any  cause,  it  is  unfit 
for  an  execution  or  order  of  sale  to  be  directed  to  a  constable, 
it  may  be  directed  to  the  sheriff,  deputy  sheriff  or  sergeant  of  a 
town  or  village,  and  the  sergeant  of  a  town  or  village,  to  whom  any 
execution  or  order  of  sale  issued  by  a  justice  is  directed,  may, 
like  the  others,  execute  the  same  within  the  county,  or  on  any 
creek  or  river  adjoining  the  same.* 

« 

§  592.    Form  of  execution. 

State  of  West  Virginia,  County  of — ,  towit: 

To  any  constable  of  said  county: 

Judgment  having  been  rendered  by  me  in  my  district  of 


in  said  county,  on  the  day  of  ,  19 — ,  in  favor  of 

A.  'B.  against  C.  D.,  for  $ ,  with  interest  thereon  from  the 

day  of  ,  19 — ,  until  paid,  and  $ costs, 

You  are,  therefore,  hereby  commanded  in  the  name  of  the  state 
of  West  Virginia  to  collect  the  amount  due  on  said  judgment  out 
of  the  personal  property  of  the  said  C.  D.,*  and  pay  the  money 
thus  collected  to  the  party  or  parties  entitled  thereto,  and  return 
this  execution  to  the  undersigned  justice  with  your  return  thereon, 
showing  the  manner  in  which  you  have  executed  the  same,  within 
sixty  days  from  the  date  hereof. 

Given  under  my  hand,  this  the day  of ,  19 — . 

^  Justice.* 

Statement  of  costs: 

Due  ,  justice,      $ 


Due  ,  constable,  $- 

Due  ,  witness,     $- 

Due  ,  witness,     $- 

Total,        $- 


7  Sex;  post,  §  705.  »  The  aoove  form  is  based  on  the 

8  Code,  ch.  50,  sec.  136;   1906,  sec.      provisions  of   the  Code,  eh.   50,   sec. 
2087.  135;   1906,  sec.  2080. 
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§593.  Form  of  memorandum  of  endorsement  on  execution 
to  be  delivered  to  the  officer  to  Avhom  it  is  directed,  when  two 
or  more  defendants  and  one  of  them  is  a  surety,  directmg  that 
property  of  principal  be  sold  first. — It  appearing  to  the  satisfac- 
tion of  the  undersigned  by  the  evidence  adduced  before  him  at 
the  trial,  that  the  within  named  defendant,  E.  F ,  is  the  surety  of 
the  within  named  defendant,  C.  D ,  and  the  fact  having  been  so 
noted  on  my  docket,  it  is  directed  that  the  personal  property  of 
the  defendant,  C.  D.,  be  first  sold  and  applied  to  the  satisfaction 
of  the  within  execution;  if  that  be  sufficient  no  sale  shall  he  made 
of  the  personal  property  of  the  within  named  E.  F.  This  memo- 
randum made  this  the day  of ,  19 — 

,  Justice. 

§  594.  When  a  new  execution  may  be  issued. — ^"If  an  exe- 
cution be  returned  unsatisfied,  or  no  return  be  made  thereof,  new 
executions  may  successively  be  issued  after  the  return  day  of  the 
former,  to  be  endorsed  respectively,  'second  execution,*  'third 
execution,'  and  so  forth,  as  the  case  may  be."*** 

The  provisions  of  the  statute  here  given  requiring  the  justice, 
in  the  issuance  of  successive  executions  on  the  same  judgment, 
to  endorse  the  numbers  thereof  on  them,  are  directory.*®*  An 
omission  to  make  this  endorsement  does  not  render  the  execution 
invalid.*®^ 

§595.  Endorsement  to  be  made  on  the  execution  by  the 
officer  to  whom  it  is  delivered  and  the  penalty  for  his  failure 
to  do  so. — The  officer  to  whom  an  execution  issued  by  a  justice 
is  delivered  to  be  executed,  shall  endorse  thereon  the  day  and 

hour  when  it  came  to  his  hands.    If  he  fails  to  do  so,  the  creditor 

* 

may  recover  against  him  and  his  sureties,  or  any  one  or  more  of 
them,  and  the  personal  reprccentatives  of  such  of  them  as  are  dead, 
before  the  justice  by  whom  the  execution  was  issued,  or  his  suc- 
cessor, a  sum  not  exceeding  fifteen  per  cent,  on  the  whole  amount, 
including  interest  and  costs  due  on  the  execution.^ 


11 


10  Code,  ch.  60,  sec  137;  1906,  sec.  ioi>  State  V.  Trust  Company,  supra. 

2088.  "Code,  ch.  50,  sec   139;  1906,  sec. 

10*  State  V.  Trust  Company,  72  W.  209a 
Va.  181,  77  S.  E.  902. 
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§  596.  Lien  of  execution  and  order  of  priority  when  there 
are  several  executions  in  the  hands  of  the  same  officer. — From 
the  time  the  execution  goes  into  the  hands  of  the  officer  to  be 
levied,  it  shall  operate  as  a  lien  on  the  personal  property  of  the 
judgment  debtor,  liable  to  be  seized  under  it;  which  lien,  however, 
shall  be  subject  to  any  prior  lien  acquired  on  such  property  by  the 
issue  or  levy  thereon  of  any  other  process.  When  there  are  several 
executions  in  the  hands  of  the  same  officer  against  the  same  judg- 
ment debtor,  they  shall  be  executed  in  the  order  in  which  they 
were  received;  or  if  received  together,  all  shall  share  alike,  with- 
out preference  to  one  over  another.^* 


§  597.    Form  of  officer's  endorsement  to  be  made  on  execution 
received  by  him. — The  within  execution  came  to  my  hands  to 

be   executed   this  the  day   of   ,    19 — ,   at  

o'clock,  —  M. 


Constable. 


§  598.  Endorsement  to  be  made  on  execution  after  the  levy 
thereof,  and  duty  of  officer  as  to  posting  notice  of  sale. — The 
officer,  after  taking  into  his  custody  the  personal  property  levied  on 
by  virtue  of  the  execution,  shall  endorse  on  the  execution  the  time 
of  the  levy,  and  endorse  thereon  or  annex  thereto  a  list  of  the 
property.  He  shall  then  immediately  post  notice  at  three  public 
places  in  the  district  in  which  such  property,  or  the  greater  part 
in  value  was  found  (and  if  any  mules,  work-oxen,  or  horses  are  to 
be  sold,  on  the  front  door  of  the  court  house  of  the  county)  of  the 
time  and  place  at  which  it  will  be  sold.  Such  notice  shall  describe 
the  property,  or  there  shall  be  a  list  thereof  annexed  to  the  same, 


12  Code,  ch.  60,  sec.  139;  1906,  sec. 
2090. 

Duration  of  the  lien  of  an  execu- 
tion. **By  virtue  of  sec.  2,  of  ch.  141 
of  the  Code,  a  fieri  facias  gives  a  lien, 
from  the  date  of  the  delivery  thereof 
to  the  oflScer,  upon  all  the  property 
owned  by  the  debtor  at  the  date  of 
such  delivery,  whether  leviable  or 
not,  and  upon  all  such  property  as 
he  may  acquire  on  or  before  the  re- 
turn day  thereof,  and  such  lien  con- 
tinues after  the  return  day  thereof 
except  in   certain  caees  specified  in 


said  section,  though  the  execution  is 
not  docketed,  as  it  may  be  under  the 
provision  of  said  section,  and  has 
been  returned."  Birch  River  Boom 
&  Lumber  Oo.,  71  W.  Va.  507,  76  S. 
E.  167. 

Execution  hy  justice  has  same  ef- 
fect as  one  issued  on  a  judgment  of  a 
circuit  court,  and  in  the  hands  of  an 
officer  to  be  levied  is  a  lien  upon  a 
legacy  given  to  the  debtor.  Park  v. 
McCauley,  67  W.  Va.  104,  76  S.  E. 
167. 
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and  the  notice  shall  be  posted  ten  days  at  least  (or  if  any  mules, 
work-oxen,  or  horses,  are  to  be  sold,  twenty  days  at  least)  before 
the  time  of  sale.  But  when  property  levied  on  is  of  a  perishable 
nature  or  expensive  to  keep,  the  justice  may  order  sale  to  be  made 
thereof,  as  the  case  may  require.** 

§  599.  Form  of  notice  of  sale  to  be  given  by  officer  under  an 
execution. — When  property  other  than  mules,  work-oxen  or 
horses  are  to  be  sold : 

5JOTICK. 

By  virtue  of  an  execution  issued  on  the  day  of , 

190 — ,  upon  a  certain  judgment  rendered  by  ,  a  justice  of 

district, county,  West  Virginia,  in  favor  of  A.  B. 

against  C.  D.,  for  the  sum  of  $ ,  with  interest  thereon  from 

the day  of ,  190 — ,  and  $ costs,  I  will  on  the 

day  of  ,  190 — ,  between  the  hours  of   10  o  clock, 

A.  M.,  and  4  o'clock,  p.  m.,  *  at  the  store  house  of (or  on 

the  premises  where  taken,  or  any  other  public  place)  in  the  district 

of  ,  county  and  State  aforesaid,  at  public  auction,  sell  the 

following  property  levied  on  by  me  to  satisfy  said  execution,  to-wit : 
(Here  describe  the  property,  or  there  may  be  a  list  thereof  annexed 
to  the  notice,  cts  the  constable  may  elect.) 

Terms  of  sale  cash  on  the  day  of  sale.     (Or,  if  the  sale  be  on 

credit,  so  state  in  the  notice,)     Thi%  the  day  of  , 

190—.  , 

Constable  of County. 

Where  the  personal  property  to  be  sold  consists  of  mules,  zvork- 
oxen  and  horses,  folloiv  the  form  next  above  given  dozen  to  the 
asterisk,  and  then  continue  as  follows:  at  the  count  house  of  said 
county,  the  same  being  a  circuit  (or,  county)  court  day;  at  public 
auction,  sell  the  following  property  levied  on  by  me  to  satisfy  said 
execution:  (Here  describe  the  property  to  be  sold). 

Terms  of  sale  cash.  (Or,  if  it  be  on  credit  as  to  part  or  all,  so 
state.) 

This  the day  of ,  190—. 


Constable  of County.^** 

**Code,  ch.  60,  sec.  ''40;    1906,  sec.  "•The  forma  above  given  are  based 

2091.  upon   the   requirements  of   the   Code, 

ch.  50,   sec.   140;    1906,  sec.   2091. 
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§  600    Property  upon  which  an  execution  may  be  levied. — 

The  execution  may  be  levied  as  well  on  money  and  bank  notes  as 
on  other  goods  and  chattels.  If  the  levy  be  on  lawful  money,  the 
same  shall  be  accounted  for  at  its  par  value  as  so  much  money  made 
under  the  execution^  If  it  be  upon  notes,  and  the  creditor  will  not 
take  them  at  their  nominal  value,  they  shall  be  sold  and  accounted 
for  as  any  other  property  taken  under  execution.'* 

It  is  only  personal  property  upon  which  an  execution  can  be 
levied  \^^  and,  for  convenience,  we  here  specify  several  of  the  classes 
of  this  character  of  property  upon  .which  an  execution  may  be 
levied. 

Choses  in  action. — A  chose  in  action  is  merely  a  right  of  action, 
and  constitutes  such  property  as  may  be  subject  to  execution  and 
levy.*' 

Money. — An  execution  may  be  levied  upon  money,  accounted 
for  at  its  current  value.*^  Inasmuch  as  all  notes  and  bills,  including 
coin,  now  circulating  as  money,  are  practically  resting  upon  a  gold 
basis,  when  property  of  this  character  is  levied  on  it  must  be  ac- 
counted for  at  its  par  value. 

Property  abandoned.— If  property  has  been  levied  on  and  left 
with  the  debtor  and  the  levy  abandoned,  other  creditors  may  resort 
to  such  property  and  levy  on  it,  in  like  manner  as  if  no  previous 
execution  had  ever  been  issued.** 

Property  fraudulently  conveyed. — If  property  subject  to  ex- 
ecution be  conveyed,  and  such  conveyance  be  either  with  intent  to 
hinder,  delay  or  defraud  creditors  or  be  upon  consideration  deemed 
voluntary  in  law,  an  execution  may  be  enforced  against  it;  because 
where  the  conveyance  is  fraudulent  it  is  void  both  as  to  existing 
creditors  and  subsequent  purchasers,  and  where  the  conveyance  is 
voluntary  only  it  is  void  as  to  antecedent  creditors,  though  it  may 
be  sustained  as  against  subsequent  purchasers.*" 


IB 


"Code,  ch.  50,  sec.  140;   1900,  sec.  Baltimore,  etc..  R.  Co.  v.  Wilson.  2 

2091.  W.  Va.  528. 

"Reilly  v.   Clark,  31   W.  Va.  571,  "  Reh  v.  Preston,  75  Va.  767. 

8  R.  E.  509;  Gill  v.  State,  39  W.  Va.  "Harden    v.    Wagner,    22    W.    Va. 

479,  20  S.  E.  568.  356;    Livesay   v.    Beard,   22   W.    Va. 

•"Miller  v.  Cox,  9  W.  Va.  8.  585;  Silverman  v.  Greaser,  27  W.  Va. 

^     »"  Steel  V.  Brown,  2  Va.  Cas.  246;  650;    Scott  v.  Rowland,  82  Va.  484; 

Norris  v.  Criimmey,  2  Rand.  323,  330;  Waller  v.  Johnson,  82  Va.  966;  Ruck- 

er  V.  Moss,  84  Va.  634. 


511  EXECUTIONS.  §600 

Property  retained  by  the  owner  after  sale. — It  is  well  settled 
that  the  ownership  of  property  will  be  taken  to  be  with  the  pos- 
session, and  the  retention  of  the  possession  after-  a  sale  thereof 
is  prima  facie  fraudulent,  and  the  property  may  still  be  made  the 
subject  of  levy  and  execution.  This  presumption  of  fraud,  however, 
may  be  rebutted  by  competent  evidence  that  such  possession  is  con- 
sistent with  a  bona  fide  sale.^® 

Partnership  property. — Upon  an  execution  against  partnership 
property  for  the  individual  debt  of  one  of  the  partners,  the  officer 
must  seize  all  the  social  effects  and  sell  a  moiety  thereof  undivided ; 
for  if  he  seized  a  divided  moiety  and  sold  that,  the  other  partner 
would  still  have  a  moiety  of  such  moiety,  or  an  interest  in  the  part 
so  sold.^^ 

• 

Property  of  a  private  corporation. — It  is  well  settled  that  the 
property  of  a  purely  private  corporation,  not  serving  the  general 
public,  though  ever  so  essential  to  its  use,  is  liable  to  execution.-^ 
Thus,  the  rolling  stock  of  a  railroad  corporation,  and  all  other 
movable  property  belonging  to  it,  including  its  locomotives,  cars, 
and  other  personal  property  not  in  actual  use  in  the  operation  of 
the  road,  are  subject  to  the  levy  of  an  execution.^* 

Chattels  real.^It  may  be  stated  as  a  general  rule  that  chattels 
real — ^that  is,  leashold  interests  in  real  property — may  be  levied  upon 
by  an  execution.^*  It  seems  to  be  the  prevailing  rule,  aside  from 
statute,  that  all  leasehold  interests  should  be  levied  upon  as  personal 
property.*" 

The  following  property  can  not  be  levied  upon  by  execution : 

Property  in  custodia  legis. — While  property  is  in  the  hands 
of  a  receiver,  or  under  the  control  of  the  court,  no  execution  can  be 
levied  upon  it,  because  that  would  be  to  interfere  with  the  possession 
of  the  court.^*  But  if  leave  of  the  court  be  obtained  for  the  pur- 
pose,* such  property  may  be  levied  upon  by  execution.^^ 

"Wray   v.   Davenport,   79   Va.    19;  =»Wall  v.  Norfolk,  etc.,'R.  Co.,  52 

Young  V.  Willis,  82  Va.  291;   Claflin  W.  Va.  485,  44  S.  E.  294. 

V.    Foley,    22    W.    Va.    434;    Klee    v.  "Wall    v.    Norfolk,    etc.,    R.    Co., 

Reitzenberger,  23  W.  Va.  749.  supra, 

» Carper  V.  Hawkins,  8  W.  Va.  201 ;  **11    Am.    &    Eng.    Enc.    Law    (2d 

Shackelford  v.  Shackelford,  32  Gratt.  ed.)   629,  and  cases  there  cited. 

481,  502:    Robinson  v.  Allen,  85  Va.  ^ Idem. 

721;    Pettyjohn  v.  Woodruff,  86  Va.  "Davis  v.  Bonney,  89  Va.  761,  17 

478;   Shaver  v.  White,  6  Munf.   110.  S.  E.  229. 

8  Am.  Dec.  730.  *'ll    Am.    &    Eng.    Enc.    Law     (2d 

Ed.)   641,  642. 
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Propjerty  conveyed  by  valid  deed  of  trust. — The  equitable  in- 
terest of  the  grantor  in  a  valid  deed  of  trust,  before  sale  thereun- 
der, can  not  be  taken  under  an  execution  at  law ;  and,  as  he  only  has, 
therefore,  an  equity  of  redemption  in  the  property,  such  equity  of 
redemption  can  only  be  reached  by  a  bill  in  equity.^* 

Public  property.- — ^Ordinarily,  property  belonging  to  a  public 
corporation,  as  an  incorporated  city,  town  or  village,  is  not  subject 
to  the  levy  of  an  execution.^® 

Franchises  of  a  railroad  company. — In  the  absence  of  statute, 
the  franchise  of  a  railroad  corporation,  and  the  corporate  property 
essential  to  the  enjoyment  of  the  franchise,  can  not  be  made  the 
subject  of  levy  by  an  execution.**^ 

§  601.  The  manner,  place  and  terms  of  the  sale  of  property 
under  an  execution  or  order  of  sale. — "All  sales  on  execution  and 
orders  of  sale,  by  virtue  of  this  chapter,  (Code  ch.  50)  except  as 
hereinafter  provided,  shall  be  at  public  auction  in  the  district  in 
which  the  property,  or  the  greater  part  thereof  in  value,  was  levied 
on,  between  the  hours  of  ten  in  the  forenoon  and  four  in  the  after- 
noon on  the  day  appointed  for  the  sale,  and  at  the  house  or  on 
the  premises  where  the  property  was  taken,  or  at  one  of  the  most 
public  places  in  the  district.  Mules,  work-oxen  and  horses  shall  be 
sold  at  the  court  house  of  the  county,  on  a  circuit  or  county  court  day, 
between  the  hours  herein  stated,  except  where  the  parties  shall,  in 
writing,  authorize  the  officer  to  dispense  with  this  requirement,  in 
which  case  the  sale  shall  be  made  in  the  same  manner  as  other 
sales  on  execution  and  orders  of  sale,  as  herein  provided.  At  the 
time  and  place  appointed  for  the  sale,  the  officer  or  person  shall 
sell  to  the  highest  bidder  for  cash,  except  las  hereinafter  provided, 
the  property  (except  lawful  money  and  such  bank  notes  as  the 
creditor  will  take  at  their  nominal  value)  or  so  much  thereof  as 
may  be  necessary ;  but  if  there  be  not  time  to  complete  the  sale  on 
the  day  appointed,  it  may  be  adjourned  from  day  to  day  until 

"'Doheny  v.  Atlantic  Dynamite  Co.,  "Wall  v.  Norfolk,  etc.,  R.  Co.,  52 

41   VV.  Va.   1,  23  S.  E.  626;   Claytor  W.  Va.  485,  44  S.  E.  294;   2  EHiott 

V.  Anthony,  6  Rand.  285,  307;  Coutts  on   Railroads,    8  52;    11   Am,  &    Eng. 

V.  Walker,  2  Leigh,  268.  Enc.  Law   (2d  Ed.)  627,  and  authori- 

»  Brown  v.  Gates,  15  W.  Va.  131.  ties  there  cited. 
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completed.  Before  any  such  sale  shall  be  made,  if  the  judgment 
debtor,  his  agent  or  attorney,  or,  in  their  absence,  his  wife,  so 
desire,  the  property  to  be  sold  shall  be  appraised  by  two  disin- 
terested householders  of  the  district,  one  to  be  selected  by  the 
judgment  debtor,  his  agent,  attorney,  or  wife,  as  aforesaid,  and  the 
other  by  the  judgment  creditor,  his  agent  or  attorney,  or  in  their 
absence  or  failure  to  act,  by  the  officer  who  made  the  levy,  \Yho, 
after  being  duly  sworn,  for  the  purpose,  shall  appraise,  at  its  fair 
cash  value,  each  item  of  property  to  be  sold,  and  reduce  their  ap- 
praisement to  writing  and  sign  the  same.  If  they  disagree  as""  to 
the  value  of  any  such  item,  the  officer'  making  the  levy  shall,  on 
his  official  oath,  act  as  umpire  in  the  case;  and  his  decision,  and 
that  of  one  of  said  appraisers,  shall  determine  the  value  of  such 
item.  Said  appraisement  shall  be  returned  by  such  officer,  with  the 
execution.  Upon  any  such  property  being  offered  for  sale  for 
cash,  if  no  bid  be  made  therefor  amounting  to  two-thirds  of  its 
appraised*  value,  no  sale  thereof  shall  then  be  made  for  cash,  if 
such  appraised  value  exceed  five  dollars,  but  the  same  shall  then  be 
offered  for  sale,  one-half  on  a  credit  of  four  months,  and  the  residue 
of  eight  months,  the  purchaser  giving  his  notes  with  good  security, 
bearing  interest  from  date,  for  the  purchase  money.  If,  when  so 
offered,  a  greater  sum  be  bid  for  such  property  than  was  offered 
in  cash,  the  sale  shall  be  made  on  such  credit;  otherwise  the  cash 
bid  shall  be  received.  The  notes,  if  any,  taken  on  such  sale  shall,  if 
not  paid  when  due,  be  returned  to  the  justice,  who  shall  endorse 
thereon  the  date  of  the  return,  and  from  tTiat  day  they  shall  have 
the  force  of  judgments,  and  executions  may  be  issued  thereon  by 
the  justice,  on  five  days'  notice,  to  the  persons  signing  the  same, 
or  their  personal  representatives."  '^ 

§  602.  Form  of  appraisement  to  be  made  when  demanded  of 
property  to  be  sold  under  execution  or  order  of  sale.  The  fom 
of  appraisement  when  demanded,  as  provided  by  Code,  chapter 
fifty,  section  one  hundred  and  forty-one,  is  practically  the  same  as 
that  found  in  a  former  part  of  this  treatise,  so  that  it  will  not  be 
necessary  to  give  a  form  of  appraisement  when  the  same  is  to  be 
made  under  execution." 

"  Code,  ch.  50,  sec.  141 ;   1906,  sec.  •■  Sec  ante,  ch.  ix,  §  362. 

2092. 
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§  603.  Form  of  notice  to  issue  execution  on  notes  given  •or 
property  sold  under  execution. 

A.  B.,  Plaintiff,       ^       Civil  action  before ,  a  justice 

vs.  V      of District,  County, 

C.  D.,  Defendant.     )       West  Virginia. 

To  E.  F.  and  G.  .H : 

You  are  hereby  notified  that  the  notes  given  by  E.  F.,  as  prin- 
cipal, and  G.  H.,  as  surety,  each  in  the  sum  of dollars,  bear- 
ing date  on  the day  of ,  190 — ,  were  not  paid  at  the 

time  they  were  due,  artd  were  returned  to  me  on  the day  of 

,  190 — ,  the  day  upon  which  they  became  due  and  payable; 

and  the  date  of  their  return  was  by  me  on  said  notes  duly  endorsed ; 

and  that  on  the day  of ,  190 — ,  an  execution  will  be 

issued  thereon,  unless  good  cause  be  shown  why  said  execution 
should  not  issue. 

Given  under  my  hand,  this  the day  of ,  190 — . 

,  Justice. 

§  604.  Form  of  docket  entry  showing  return  of  notes  taken 
by  officer  for  property  sold  under  execution  or  order  of  sale. — 

After  the  style  of  the  case,  and  recital  of  previous  docket  entries. 

continue  as  follows:  And  now,  on  this day  of 190 — , 

,  a  constable  of  this  county,  returned  to  me  two  notes,  pay- 
able in  four  and  eight  months  respectively,  each  in  the  sum  of 

dollars,  which  notes  are  now  due  and  payable  to  the  order 

of  the  said  A.  B.,  the  plaintiff  in  said    action ;    whereupon  I  have 

endorsed  upon  said  notes  the  following:  ^'Returned  to  me  by , 

the  constable  taking  the  within  notes,  this  day  of  , 

190-.  " ,  J.  P." 


84 


■•The    statute,    Code,    ch.    60,    sec.  made  by  the  justice,   so  as   to  have 

141 ;  1906,  sec.  2092,  does  not  require  some   evidence  of  the   transaction   in 

a    docket   entry,   such    as   the   above  case  of  the  loss  or  misplacement  of 

form   contemplates,   yet  as  a   matter  the  notes, 
of  precaution,  such  entry  ought  to  be 
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§  605.    Form  of  execution  issued  oh  notes  taken  by  an  officer 
for  property  sold  under  execution  or  order  of  sale. 


ss. 


State  of  West  Virginia,    '( 
County  of .  \ 

To  any  Constable  of  said  County:' 

Two  notes  having  been  executed  by  E.  F.  and  G.  H.,  bearing 

date day  of ,  190 — ,  payable  in  four  and  eight  months 

respectively,  to  A.  .B.,  each  in  the  sum  of dollars,  with  in- 
terest from  date,  given  for  the  purchase  of  certain  personal  prop- 
erty sold  under  execution  by  ,  a  constable  of  said  county, 

and  by  him,  said  constable,  returned  to  the  undersigned  justice  on 

the day  of ,  190 — ,  the  said  notes  being  then  due  and 

payable,  and  the  said  justic^  having  endorsed  on  said  notes  the 
date  of  their  return  to  him  by  said  constable,  and  which  indorse- 
ment so  made  upon  said  notes  on  the  said  day  of , 

190 — ,  gave  them,  including  the  principal  and  interest  thereof,  the 
force  of  a  judgment  for  the  sum  of dollars. 

You  are  therefore  commanded,  in  the  name  of  the  State  of  West 
Virginia,  to  collect  the  amount  due  on  the  said  judgment  out  of  the 
personal  property  of  the  said  E.  F.  and  G.  H.,  etc.,  as  in  form  under 
§  592  from  the  *>» 

§  606.  When  property  taken  under  execution  or  order  of  sale 
may  be  resold. — If  at  any  sale  under  an  execution  or  order  of 
sale,  the  purchaser  do  not  comply  with  the  terms  thereof,  the  officer 
may  resell  the  property,  either  forthwith  or  upon  such  notice  as  he 
deems  proper,  or  return  that  the  property  was  not  sold  for  want  of 
bidders.  If  on  the  resale  the  property  be  sold  for  less  than  it  sold 
for  before,  the  first  purchaser  shall  be  liable  for  the  difference  to 
the  creditor,  so  far  as  it  is  necessary  to  satisfy  him,  and  to  the 
debtor  for  the  balance." 

§  607.  Form  of  offering  property  for  resale  forthwith  under 
execution  where  purchaser  does  not  comply  with  his  bid. — 
Oyez !   Oyez !   Oyez !    Notice  is  hereby  given  that  the  property  just 

"There  should  be   an   indorftement  only  the  security  on  the  note  given 

on  the  back  pf  the  execution  by  the  to   the   officer   and   by   him   returned 

justice     directing     the     property     of  to  the  justice. 

E.   F.,   to  be  first  sold    (form  under  "Code,  eh.  50,  sec.   142;    lOOH,  sec. 

§   503),  as  the  defendant,  G.  H.,  is  2093. 
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sold  to  and  purchased  by  (here  gwe  thf^  name  of  ihe  purchaser), 
consisting  of  {here  give  the  articles  offered  for  resale)  is  now  again 
offered  for  sale,  inasmuch  as  the  said  {the  purchaser)  has  not  com- 
plied with  his  bid.^^ 

§  608.  Form  of  notice  of  resale  of  property  where  purchaser 
fails  to  comply  with  his  bid. 

Notice  of  Sale. 

Having  sold  the  property  hereinafter  described  to  {here  insert 
name  of  former  purchaser)  under  and  by  virtue  of  the  execution 
hereinafter  mentioned,  and  the  said  purchaser  having  failed  to  com- 
ply with  his  bid  for  said  property  at  said  sale,  now  therefore, 

By  virtue  of  an  execution,  etc.,  {continue  as  in  form  under  §  599, 
as  the  case  may  require). ^^ 

%  609.  Form  of  return  of  officer  where  purchaser  has  failed  to 
comply  with  his  bid. — After  receipt  of  the  within  execution,  I  ad- 
vertised the  property  described  in  the  list  hereto  annexed,  for  sale 
by  posting  notice  of  such  sale  at  three  public    places  as  follows: 

{here  specify  the  places).    On day  of ,  190 — ,  the  day 

advertised  for  the  sale,  I  offered  the  said  property  for  sale  at  public 
auction  to  the  highest  bidder,  at  which  sale became  the  pur- 
chaser, but  failed  to  comply  with  his  bid ;  whereupon  I  again  offered 

the  said  property  for  sale  forthwith,  at  which  sale became 

the  purchaser  for  cash  at  the  price  of dollars,  paying  for 

each  item  of  said  property  as  follows:  {here  set  forth  the  prices 
paid  for  the  various  items).  Out  of  this  sum  I  paid,  etc.,  {showing 
hozv  he  disposed  of  the  money  received  at  the  sale). 

This day  c^ ,  190—. 

,  Constable.*® 

§  610.  Return  of  officer  of  execution  or  order  of  sale  as  to  time 
and  manner  of  its  execution. — "The  officer,  to  whom  an  execu- 
tion or  order  of  sale  is  delivered  to  be  executed  shall  make  true 
return  thereof  at  the  proper  time  and  place,  stating  in  such  return 
the  time  and  manner  of  executing  the  writ  or  order,  or  why  it  has 

"  After  the  announcement,  as  shown  **See  Code,  ch.  50,  sec   142;    1906, 

in    the    above    form,    t!ie    officer    will  sec.  2003. 

proceed   with   the   sale    in    the   usual  "Code,  ch.  60,  sec.  142;    1006,  sec. 

manner.  2093. 
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not  been  executed;  and  shall  subscribe  his  name  to  such  return. 
He  shall  pay  the  money  made,  except  his  own  fees  and  costs,  to 
the  party  entitled  thereto.  When  any  property  is  sold  under  the 
execution  or  order,  he  shall  return  with  the  writ  or  order 
a  true  account  of  such  sale,  specifying  the  several  articles 
sold  and  the  prices  thereof.  If  there  be  any  property 
remaining  in  his  hands  unsold,  subject  to  the  execution  or  order, 
he  shall  annex  to  his  return  a  true  list  of  such  property,  specifying 
the  several  articles."  *• 

§  611.  Allowance  to  the  officer  for  executing  the  process  and 
keeping  property  levied  on  under  it* — ^**The  officer  ^all  be  al- 
lowed by  the  justice  the  reasonable  expense  of  executing  the  proc- 
ess and  keeping  the  property,  out  of  the  proceeds  of  sale,  or  the 
same  may  be  taxed  and  collected  as  other  costs  in  the  action."** 

§  612.  Execution  returned  unsatisfied  and  issuance  of  order 
to  sell  property  in  hands  of  officer. — "When  an  execution  or  or- 
der of  sale  is  returned  unsatisfied  in  whole  or  in  part,  and  there  is 
property  in  the  hands  of  the  officer  remaining  unsold  for  want  of 
bidders,  or  other  cause,  it  shall  be  the  duty  of  the  justice,  unless 
otherwise  directed  by  the  person  entitled  to  receive  the  money  re- 
maining uncollected,  forthwith  to  issue  his  order  commanding  such 
officer  to  sell  the  said  property  and  pay  over  the  proceeds  thereof 
to  the  said  party  entitled  thereto,  which  sale  shall  be  subject  to  the 
same  regulations  as  sales  on  execution."*^ 

§  613.  Docket  entry  of  issuance  of  order  commanding  officer 
to  sell  property  remaining  in  his  hands  unsold,  and  pay  over 
the  proceeds  to  the  party  entitled  thereto. 

A.  B.,  Plaintiff,       ^       Civil  action  before ,  a  justice 

vs.  '      of District, County, 

C.  D.,  Defendant.     )       West  Virginia. 

After  the  recital  of  zvhat  has  already  taken  place  before  the  jus- 
tice, continue  as  foUozvs:  The  execution  heretofore  issued  in  this 
action  having  been  returned  wholly  unsatisfied  {or,  in  part  unsat- 

**Co<k,  ch.  50,  «ec.  145;    1906,  sec.  "Code,  ch.  60,  sec.  149;   1906,  sec. 

20!)6.  .  2100. 

"Ck)de,  ch.  50,  sec.   144;    1906,  sec. 
2095. 


§615  nOGC/s   TREATISE   AND   FORMS.  518 

isfied,  stating  how  much  remains  unsatisfied) ,  and  there  being  prop- 
erty in  the  hands  of  the  officer  remaining  unsold  for  want  of  bid- 
ders, (or- whatever  the  cause  may  be  state  it)  ;  it  is  considered  by 

me  that  an  order  do  issue  commanding ,  the  constable  having 

the  property  in  his  possession  still  unsold,  to  sell  the  said  property 
and  pay  over  the  proceeds  thereof  to  the  plaintiff  in  this  action; 
and   that  said   sale   shall  be  made   as  if  a  sale  under  execution,*' 

§  614.  Property  levied  on  may  be  left  in  possession  of  owner 
and  other  property  be  taken  as  indemnity. — "Any  officer  having 
levied  on  property  of  which  he  permits  the  party  against  whom  the 
execution  or  order  of  sale  issued,  or  any  other  person,  to  retain  or 
have  possession,  may  take  such  security  for  his  own  indemnity  a§ 
he  shall  require,  that  such  property  be  delivered  at  the  time  and 
place  appointed  for  the  sale  thereof."  ** 

§  615.  Form  of  receipt  to  be  given  to  the  officer,  where  the 
possession  of  property  levied  on  has  been  left  with  the  owner. 

A.  B.,  Plaintiff,       \       Civil  action  before ,  a  justice  of 

vs.  \      District, County,   West 

C.  D.,  Defendant.     )       \Mrginia,  and  upon  execution. 

Received  of  ,  a  constable,  the  following  property:  {Here 

describe  the  property)  ;  levied  upon  by  the  said by  virtue  of 

an  execution  issued  in  the  above  styled  action;  which. property  the 
undersigned  defendant  is  to'  retain  possession  of ;  and  which  it  is 

hereby  agreed  shall  be  delivered  to  the  said  ,  constable  as 

aforesaid,  at  the  time  and  place  appointed  for  the  sale  thereof ;  and 
to  secure  the  said  constable  I  have  this  day  turned  over  to  said  con- 
stable two  notes,  {Here  describe  them,  or  whatez'er  the  security 
may  be)  ;  for  which  the- said  constable  has  given  me  his  receipt; 
and  which  are  to  be  retained  bv  him  if  said  execution  is  not  satis- 
fied  on  or  before  the  day  of  sale,  or  I  fail  to  deliver  said  property 
at  the  time  and  place  appointed  for  the  sale. 

Witness  our  hands  to  the  above  receipt,  which  is  signed  in  du- 
plicate. C.  D.,  Defendant. 

.  Constable. 


"Upon  tlie  entry  of  the  above  mat-  form   mutatis  mutandis  of   the  ordi- 

ter  in  his  docket,  the  justice  shall  is-  nary  order  of  sale,  as  shown  in  §  382 

sue  his  order  to  the  constable  having  of  this  treatise. 

in    his   possession    the    property    un-»  **Code,  ch.  60, -see.  160;   1906,  sec. 

«old,    commanding    him    to    sell    the  2101- 
said  property,  which   shall   take  the 


/ 
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§  616.  How  an  execution  may  be  issued  by  a  clerk  of  the 
circuit  court  upon  the  judgment  of  a  justice. — "The  person  in 
whose  favor  a  judgment  is  rendered  by  a  justice,  or  who  is  entitled 
to  receive  the  money  due  thereon,  or  any  part  of  it,  may  file  in  the 
clerk's  office  of  the  circuit  court  of  the  county  in  which  the  judg- 
ment was  rendered,  a  transcript  thereof,  certified  by  the  justice 
who  has  the  lawful  custody  of  the  docket  in  which  such  judgment 
was  entered;  and  the  said  clerk  may  issue  executions  thereon  in 
the  same  manner,  and  with  like  eflfect  as  if  the  judgment  had  been 
rendered  by  the  circuit  court.  The  transcript  filed  as  aforesaid, 
shall  be  entered  by  the  clerk  in  his  execution  docket  and  indexed  in 
the  name  of  both  plaintiff  and  defendant,  and  be  filed  in  separate 
bundles  for  each  year,  for  which  service  the  clerk  shall  be  entitled 
to  a  fee  of  fifty  cents,  to  be  paid  by  the  person  at  whose  instance 
the  same  is  rendered."  " 

§  617.  Form  of  execution  issued  by  clerk  of  circuit  court  upon 
judgment  of  justice. 

State  of  West  Virginia. 

To  the  Sheriff  of County,  Greeting : 

We  command  you  in  the  name  of  the  State  of  West  Virginia 
that  of  the  goods  and  chattels  of  C.  D.,  you  cause  to  be  made  the 

sum  of dollars,  which  A.  B.  lately  before ,  a  justice 

of district,  of  said  countv  of and  State  of  West  Vir- 

ginia,  recovered  against  the  said  C.  D.,  by  virtue  of  a  judgment 
rendered  in  favor  of  the  said  A.  B.  against  the  said  C.  D.,  by  said 
justice,  a  certified  transcript  of  which  judgment  has  been  filed  in 

my  office,  with  legal  interest  thereon  from  the day  of , 

190 — .  until  paid,  and dollars  costs ;  and  make  return  of  how 

vou  have  executed  this  writ,  at  the  clerk's  office  of  our  Circuit  Court 

at  Rules  to  be  held  on  Monday,  the day  of  ,  190 — , 

and  have  then  and  there  this  writ. 

Witness  ,  clerk  of  our  circuit  court,    at    the    court    house 

thereof,  in  the  county  and  state  aforesaid,  this  the  day  of 

,  190 — ,  and  in  the year  of  the  state. 

,  Clerk.4« 

"Code,  ch.  60,  sec.  118;  1006,  sec.  «See  Code,  ch.  50,  sec.  118;  1906, 
2019.  sec.  2009;  Collins  v.  Mann,  15  W.  Va. 

171,  183. 
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§  618.  When  stay  of  execution  may  be  obtained,— ^"The  party 
against  whom  a  judgment  is  rendered  by  a  justice  may  'within 
twenty  days  thereafter  obtain  a  stay  of  execution  thereon  by  filing 
with  the  justice  a  bond  with  good  security,  to  be  approved  by  the 
justice  in  a  penalty  double  the  amount  of  the  judgment,  conditioned 
to  the  effect  that  the  amount  of  the  judgment,  including  interest 
and  costs,  will  be  paid  at  the  expiration  of  the  stay.  The  justice 
shall  note  the  filing  of  the  bond  in  his  docket,  stating  the  names  of 
the  parties  signing  the  same,  and  the  time  of  stay  allowed.  Upon 
such  bond  being  so  filed,  if  execution  has  been  previously  issued, 
it  shall  be  recalled  by  the  justice."  *^ 

§  619.    Form  of  bond  to  be  given  to  obtain  stay  of  execution. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That  we,  C  D. 
and  G.  H.,  are  held  and  firmly  bound  unto  the  State  of  West  Vir- 
ginia in  the  sum  of dollars,  {double  the  amount  of  the  judg- 
ment), the  payment  whereof  well  and  truly  to  make  we  bind 
ourselves  jointly  and  severally  firmly  by  these  presents.  Sealed  with 
our  seals  and  dated  this  the day  of ,  190 — . 

The  condition  of  the  above  obligation  is  such  that  whereas,  A.  B., 

on  the day  of ,  190 — ,  before ,  a  justice  of , 

district, county  of ,  and  state  aforesaid,  did  obtain  a 

judgment  for dollars  against  the  said  C.  D.  with  interest  there- 
on from  the  said day  of ,  190 — ,  till  paid,  and 

dollars  costs ;  and  said  C.  D.  desiring  a  stay  of  execution  upon  the 

said  judgment  for  the  period  of  months;   (The  length  of 

time  for  which  the  stay  may  be  allozved  is  dependent  upon  the 
amount  of  the  judgment,  as  shown  by  chapter  fifty,  section  one  hun- 
dred and  twenty  seven,  and  post  §  624.) 

Now,  therefore,  if  the  said  C.  D.  shall  well  and  truly  pay  the  said 
judgment,  including  the  interest  thereon,  and  the  costs,  at  the  ex- 
piration of  the  said months,  then  this  obligation  to  be  void, 

else  to  remain  in  full  force  and  virtue. 

C.  D.  (Seal) 
G.  H.  (Seal)^« 

§  620.     Form  of  docket  entry  granting  stay  of  execution. — 

After  the  style  of  the  action  and  the  recital  of  zvhatever  has  taken 
place  before  the  justice,  continue  as  follows:    And  now  on  this  the 

*'Code,  ch.  50,  sec.  126;  1906,  sec.  *«Code,  ch.  50,  sec.  125;  1906,  sec. 
207C.  2076. 
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day  of ,  190 — ,  came  the  defendant,  and  desiring  a 


stay  of  execution  upon  the  judgment  rendered  in  the  said  action 

for  the  period  of months,  the  said  C.  D.  filed  with  me  a  bond 

in  the  penalty  of dollars,  bearing  date  on  the day  of , 

190 — ,  which  bond  is  signed  by  the  said  C.  D.  and  G.  H.    Where- 
upon a  stay  of  execution  upon  the  said  judgment  is  allowed  for  the 

period  of months. 

And  execution  having  been  issued  upon  said  judgment,  it  is  or- 
dered that  the  same  be  recalled  and  returned  to  me.** 

§  621.  Direction  to  officer  to  return  execution  upon  stay 
thereof  having  been  granted. 

To ,  a  Constable  of County : 

■ 

You  are  hereby  directed  to  return  to  me  the  execution  now  in 

your  hands,  issued  on  a  judgment  rendered  by  me  on  the  

day  of ,  190 — ,  in  favor  of  A.  B.  against  C.  D.,  bond  having 

been  filed  with  me  as  required  by  law  for  a  stay  of  execution  upon 
said  judgment  for  the  f)eriod  of months. 

Given  under  my  hand,  this  the day  of ,  190 — . 

^  Justice. 

§  622.  When  bond  given  to  stay  execution  to  have  effect  of 
judgment,  and  issuance  of  execution  thereon. — "If  the  judgment, 
with  interest  and  costs,  be  not  paid  when  the  stay  expires,  the  bond 
shall  have  the  effect  of  a  judgment,  and  the  execution  shall  issue 
jointly  against  the  judgment  debtor  and  the  parties  who  signed  the 
bond.  It  shall  be  the  duty  of  the  justice  to  issue  such  execution 
within  three  days  after  the  stay  expires,  unless  otherwise  ordered 
by  the  party  who  is  entitled  to  receive  the  money  to  he  collected 
thereon."  ^ 

§  623.    Form  of  execution  to  be  issued  upon  stay  bond. 

State  of  West  Virginia,  County  of ,  to-wit : 

To  any  Constable  of  said  County : 

C.  D.  having  filed  wtth  me,  the  undersigned  justice,  a  bond  signed 
by  himself  and  G.  H.,  in  my  district  of ,  in  the  county  and 

•This  form  ih  based  upon  V.xe  pro-  ■'Code,  ch.  50,  sec.  126;    1906,  sec. 

▼isions  of  the  Code,  ch.  60,  sec.  125;       2077. 
1906,   sec.   2076. 
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state  aforesaid,  on  the day  of ,  190 — ,  to  obtain  a  stay 

of  execution  upon  a  judgment  rendered  by  me  on  the day 

of ,  190 — ,  in  favor  of  A.  B.-against  the  said  C.  D.,  for 

dollars  with  interest  thereon  from  the day  of ? — ,  190 — , 

until  paid,  and dollars  costs;  and  the  stay  of  execution  on 

said  judgment  having  expired;  and  the  said  bond  now  having  the 
force  and  effect  of  a  judgment; 

You  are  hereby  commanded  in  the  name  of  the  State  of  West 
Virginia  to  collect  the  amount  due  on  said  judgment,  now  amount- 
ing to  the  sum  of dollars,  out  of  the  personal  property  ot 

the  said  C*  D.  and  G.  H.,  and  pay  the  money  made  to  the  party  or 
parties  entitled  thereto,  and  return  this  execution  to  me  with  your 
certificate  thereon,  showing  the  manner  in  which  you  have  executed 
the  same,  within  sixty  days  from  the  date  hereof. 

Given  under  my  hand,  this  the day  of ,  190 — . 

.  J.  p." 

Statement  of  costs. 

{Here  itemize  the  costs,  giving  the  names  of 
the  parties  to  whom  coming,  designating  the  char- 
acter  of  the  party  to  whom  costs  are  due,  whether 
justice,  constable,  witness,  etc.) 

§  624.  Time*  for  which  stay  of  an  execution  may  be  allowed. — 
When  the  judgment,  exclusive  of  interest  and  costs,  does  not  ex- 
ceed fifty  dollars,  the  stay  of  execution  shall  be  for  two  months 
and  if  over  fifty  dollars  and  not  over  one  hundred  dollars,  for  four 
months;  and  if  over  one  hundred  dollars,  for  six  months."* 

§  625.  Cases  in  which  no  stay  of  execution  will  be  allowed. — 
The  statute  expressly  provides  that  no  stay  of  execution  shall  be 
allowed  in  the  following  cases: 

First.    On  any  judgment  upon  a  bond  filed  to  obtain  such  stay. 

Second.  On  the  judgment  rendered  on  any  other  bond  filed  with 
a  justice  or  given  to  a  <:on stable  pursuant  to  section  one  hundred 
and  twenty-eight  of  chapter  fifty  of  the  Code. 

Third.  On  any  judgment  against  a  justice  or  constable  for  re- 
fusing or  neglecting  to  pay  as  the  law  requires,  money  collected  or 
received  by  such  justice  or  constable  in  his    official    capacity;  or 

"The  above  form  is  based  on  Code,  "Code,  cli.  50,  sec.  127;    1906,  sec. 

ch.  50,  sec.  126;   1006,  sec.  2077.  2078. 
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against  a  constable  for  failing  to  make  return  or  making  a  false 
return  of  any  process  or  order.** 

§  626.  When  surety  on  stay  bond  may  obtain  judgment 
against  principal. — If  any  surety  who  signed  the  bond  given 
to  obtain  a  stay  of  execution,  pay  the  judgment  before  or  after  the 
stay  expires,  the  judgment  against  the  principal  shall  remain  in 
force  for  his  use ;  and  execution  thereon  may  be  issued  by  the  justice 
on  the  application  of  such  surety,  after  the  expiration  of  the  stay, 
with  an  endorsement  on  such  execution  showing  for  whom  it  is  to 
be  collected.'** 

§  627.  Form  of  endorsement  to  be  made  on  execution  issued 
on  stay  bond  where  the  judgment  has  been  paid  by  a  surety.— 

The  surety,  G.  H.,  who  signed  the  bond  with  C.  D.  to  obtain  a  stay 
of  execution  on  the  within  judgment,  having  paid  the  said  judgment 
before  the  lapse  of  the  period  of  the  stay  given  by  virtue  of  said 
bond,  and  the  within  execution  having  issued  on  the  application  of 
the  said  surety;  the  officer  is  directed  to  collect  the  said  execution 
out  of  the  goods  and  chattels  of  said  C.  D. ;  (Or,  if  there  is  another 
surety  signing  the  bond,  direct  that  the  proper  proportion  be  made 
also  out  of  his  goods,  if  it  can  not  be  made  out  of  the  goods  of  ttie 
principal)  ;  and  pay  the  same  over  to  the  said  G.  H. 

,  J.  P. 

§  628.  When  justice  may  demand  additional  security  on  stay 
bond,  and  course  to  be  pursued  with  reference  thereto. — If  the 
justice,  at  any  time  before  the  stay  expires,  become  satisfied  that  the 
security  taken  on  granting  such  stay  is  insufficient,  he  shall  give 
notice  to  the  judgment  debtor  requiring  additional  security;  and  if 
it  be  not  given  within  three  days  after  the  service  of  the  notice,  he 
shall  make  an  entry  of  the  fact  on  his  docket,  and  forthwith  issue 
execution  on  the  judgment.  But  if  additional  security  to  the  satis- 
faction of  the  justice,  be  given  within  two  weeks  after  the  service 
of  the  notice  the  execution,  if  issued  in  the  meantime,  shall  be  re- 
called, and  the  stay  originally  granted  remain  in  force.*** 

"Code,  ch.  50,  sec.  128;  1900,  sec.  "Code,  ch.  60,  aec.  130;  1906,  sec. 
2079.  2081. 

"Code,  ch.  50,  sec.  129;  1906,  sec 
2080. 
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§  629.    Form  of  notice  that  additional  security  is  required  upon 
a  stay  bond. 

To  C.  D. : 

You  are  hereby  notified  that   the   security   given  by  you  on  the 
day  of  ,  190 — ,  to  obtain  stay  of  execution  upon  a 


judgment   rendered   against   you   by   me  in  favor  of  A.  B.,  on  the 

day  of ,  190 — ,  is  insufficient,  and  that  unless  you  give 

additional  security  within  three  days  from  the  time  service  of  this 
notice  is  made  upon  you,  execution  will  issue  upon  the  said  judg- 
ment." 

Given  under  my  hand,  this  the day  of ,  190 — . 

,  J.  P.*^* 

§  630.  Docket  entry  noting  failure  to  give  additional  security 
required  upon  a  stay  bond. — After  the  style  of  the  action  and  the 
recital  of  what  has  already  taken  place  before  the  justice,  continue 
as  follows:  C.  D.,  the  judgment  debtor  in  this  action,  having  failed 
to  give  the  additional  security  required  of  him  by  me  for  the  pur- 
pose of  a  stay  of  the  execution  upon  the  judgment  rendered  therein, 
within  three  days  after  the  service  of  the  notice  upon  him,  the  said 
C.  D.,  requiring  him  to  give  the  said  additional  security,  it  is  ordered 
that  execution  do  issue  at  once  upon  the  said  judgment. 

§  631.  Form  directing  recall  of  execution  issued  upon  fail- 
ure to  give  additional  security  upon  stay  within  three  da3rs, 
but  given  within  two  weeks  after  notice  served. 

To ,  a  Constable  of County : 

Notice  having  been  given  by  me  to  the  judgment  debtor,  C.  D., 
named  in  the  execution  which  you  now  hold,  requiring  him  to  fur- 
nish additional  security  to  obtain  a  stay  upon  the  said  judgment: 
and  he  having  failed  to  give  such  additional  security  within  three 
days,  as  required  by  law ;  but  having  given  such  additional  security 
to  my  satisfaction  within  two  weeks  after  the  service  of  the  notice 
upon  him,  the  said  C.  D.,  to  furnish  the  said  additional  security: 
and  of  which  I  have  made  a  memorandum  in  my  docket;  you  are 
hereby  directed  to  return  said  execution  to  my  office,  and  if  you 
have  levied  the  same,  that  said  levy  be  released. 

Given  under  mv  hand,  this  the ■ —  day  of ,  190 — . 

,  J.  p. 

"See  Code.  Hi.  50.  nee.   \30;    1906,     sec.  20R1. 
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§  632.  Personal  property  exempt  from  execution  or  other 
process,  and  who  may  exercise  the  right  of  exemption. — ^Any 
husband  or  parent  residing  in  this  state,  or  the  widow,  or  the  infant 
children  of  deceased  parents,  may  set  apart  and  hold  personal  prop- 
erty to  the  value  of  not  exceeding  two  hundred  dollars,  to  be  exempt 
from  execution  or  other  process  except  as  hereinafter  provided. 
And  any  mechanic,  artisan  or  laborer  residing  in  this  state,  whether 
he  be  a  husband  or  parent,  or  not,  may  hold  the  working  tools  of 
his  tra'de  or  occupation  to  the  value  of  fifty  dollars  exempt  from 
forced  sale  or  execution.  Provided,  that  in  no  case  shall  the 
exemption  allowed  any  one  person  exceed  two  hundred  dollars.*^ 

§633.  Only  a  resident  of  the  state  of  West  Virginia  can 
claim  the  benefit  of  the  exemption  law — ^What  constitutes  non- 
residence. — An  examination  of  the  statute  shows  that  no  one 
except  a  resident  of  the  state  can  claim  the  benefit  of  the  exemption 
law.  Non-residence  within  the  meaning  of  the  law  exempting  prop- 
erty from  forced  sale  to  the  amount  specified  in  the  statute,  has  the 
same  meaning  as  non-residence  under  the  attachment  law.'®  The 
meaning  given  to  "non-residence"  under  the  latter  law  has  already 
been  shown  in  a  previous  part  of  this  treatise.'*  So,  therefore,  if  a 
resident  of  this  state,  with  fixed,  set  intention  to  remove  to  another 
state,  and  there  reside,  in  pursuance  of  such  inteittion  goes  out  of 
this  state,  he  is,  within  the  meaning  of  the  attachment  law,  a  non- 
resident of  this  state  directly  he  begins  the  removal  of  his  person 
from  the  place  of  his  residence,  even  before  he  gets  outside  the 
state,  and,  to  constitute  him  a  non-resident,  he  need  not  acquire 
either  a  domicile  or  residence. in  another  state.^° 

But  though  a  person's  intention  and  acts  as  to  removal  from  the 
state  may  have  made  him  legally  a  non-resident,  yet  if  before  sale 
of  his  property  under  levy  and  at  the  time  he  claims  its  exemption 
therefrom  he  has  by  a  change  of  intention  and  circumstances  in 
good  faith  again  become  a  resident  of  the  state,  he  is  entitled  to  the 
benefit  of  the  exemption  law."  ®°*  ^ 

§  634.  Who  is  a  resident  of  the  state  within  the  meaning  of 
the  exemption  law. — ^A  person  who  is  merely  temporarily  in  the 
state  is  not  a  resident  so  as  to  claim  the  benefit  of  the  exemption 
law.®^  And,  on  the  other  hand,  by  the  weight  of  authority,  a  mere 
temporary  absence  from  the  state,  however  protracted,  does  not 
defeat  the  right  to  the  benefit  of  this  law.^^  It  is  also  held  that  "a 
husband  or  parent  entitled  to  claim  the  exemption  of  personal  prop- 
erty to  the  value  of  two  hundred  dollars  as  exempt*  from  legal 

67  Code,  ch.  41,  sec.  23;  1906,  sec.  eoa  Stein  v.  Staats,  74  W.  Va.  357, 

1319.  81  S.  E.  1132. 

«8  State,  use  of  Bert,  v.  Atlen,  48  «i  12  Am.  &  Eng.  Eac.  Law  (2nd 

W.  Va.  154,  35  S.  E.  Rep.  990.  ed.)   84. 

6»  See  ante,  %  349.  «2  Idem,  86. 

«o  State,    use    of    Bert,    v.    Allen, 
supra. 
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process  may  claim  such  exemption  at  any  time  before  the  sale  of 
the  property  under  such  process  begins,  if  then  a  resident  of  this 
state ;  and,  though  he  was  not  such  resident  at  the  date  of  the  levy 
under  such  process,  yet  if  he  is  bona  fide  such  resident  before  the 
sale  begins,  or  bona  fide  resumes  reside'nce  in  this  state,  which  had 
once  existed,  but  was  lost  at  the  date  of  such  levy  he  may  claim 
such  exemption."  •* 

§  635.  Residence  of  wife  ordinarily  determined  by  that  of 
husband. — As  a  general  rule,  Ihe  domicile  of  the  husband  draws 
to  it  the  domicile  of  the  wife  within  the  meaning  and  contemplation 
of  the  exemption  law.**  But  to  this  rule  there  are  exceptions,  as 
where  the  wife  voluntarily  absents  herself,  under  circumstances 
amounting  to  a  wrongful  abandonment  of  the  husband,  and  per- 
manently resides  in  another  state.***  Nor  can  the  wife  of  a  non- 
resident debtor  claim  the  benefit  of  the  exemption  law.** 

§636.  Who  is  a  "mechanic,"  "artisan"  or  "laborer"  within 
the  meaning  of  the  exemption  law. — As  we  have  seen,*^  the 
statute  extends  the  exemption  law  to  any  "mechanic,  artisan  or 
laborer,"  so  far  as  the  "working  tools  of  his  trade  or  occupation" 
are  concerned,  to  the  value  of  fifty  dollars. 

The  meaning  of  "mechanic,"  as  recognized  by  high  authority 
and  as  used  in  the  statute  exempting  the  tools  of  his  occupation, 
is  any  skilled  worker  with  tools;  one  who  has  learned  a  trade;  a 
workman  whose  occupation  consists  in  the  systematic  manipulation 
and  constructive  shaping  or  application  of  materials.*®  It  does  not 
include  those  engaged  in  the  learned  professions,  as  surgeons,  den- 
tists,*® or  lawyers.*^*^ 

The  word  "artisan,"  as  used  in  the  exemption  law,  is  not  defined 
by  any  decision  that  we  have  been  able  to  find.  In  the  ordinary 
acceptation  of  the  word,  it  means  a  person  skilled  in  any  mechanical 
art  or  trade. 


"State,  use  of  Bert,  v.  Allen, 
supra. 

••Prater  v.  Prater,  87  Tenn.  78,  10 
Am.  St.  Rep.  623,  9  S.  W.  Rep.  361; 
Cliristie'a  Succession,  20  1j&,  Ann. 
383,  06  Am.  Dec.  411;  Beard  v.  Knox, 
6  Cal.  252,  63  Am.  Dec.  125;  Kenley 
V.  Hudelson,  90  III.  493,  39  Am.  Rep. 
31. 

"Prater  v.  Prater,  supra;  Earle  v. 
Earle,  9  Tex.  630. 


"State  ex  rel.  Fowler  v.  Chaney,  36 
Mo.  App.  513. 

•^  See  antCy  §  632. 

•12  Am.  &  Eng.  Enc.  I-aw  (2d 
Ed.)  99. 

•WTiitcomb  v.  Reid,  31  MiR<«.  567, 
66  Am.  Dec.  679;  Burt  v.  Stocks  Coal 
Co.,  119  Ga.  629,  46  S.  E.  Rep.  831. 

"Unless  the  statute  specially  so 
provides.  [Eq.  L.  Ins.  Co.  v.  Goode 
(Iowa),   70   N.   W.    113. 
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The  word  "laborer'*  is  of  very  comprehensive  import,  and  in  the 
language  of  Hinton,  J.,  in  Farinholt  v.  Luckhardj^^  "it  is  safe  to  say 
that  when  used  in  its  ordinary  and  usual  acceptation,  it  carries  with 
it  the  idea  of  actual  physical  and  manual  exertion  and  toil,  and  is 
used  to  denote  that  class  of  persons  who  literally  earn  their  bread 
by  the  sweat  of  their  brows,  and  who  f)erform  with  their  own  hands, 
at  the  cost  of  considerable  physical  labor,  the  contracts  made  with 
their  employers." 

It  includes  a  United  States  mail  carrier ;  ^^  a  teamster  earning  his 
living  by  the  use  of  his  team ;  ^^  a  carriage  maker  and  blacksmith/* 


§  637.  Working  tools  of  a  trade  or  occupation. — The  exemp- 
tion allowed  a  mechanic,  artisan  or  laborer  only  extends  to  the  work- 
ing tools  of  his  trade  or  occupation.  The  phrase  "working  tools,'* 
as  used  in  an  exemption  law,  includes  all  those  appliances  and  im- 
plements reasonably  necessary  for  the  exercise  of  his  trade  or  occu- 
pation/*^ • 

§638.  Cases  in  which  exemption  cannot  b*;  cJ^imed.—^'o 
exemption  claimed  under  the  laws  of  this  state  ^*  shall  affect  or 
impair  any  claim  for  the  purchase  money  of  the  personal  estate  in 
respect  to  which  such  exemption  is  claimed,  or  any  proceeding  for 
the  collection  of  taxes,  or  county  or  district  levies/^ 


^  90  Va.  936,  44  Am.  St.  Rep.  953. 

"  Farinholt  v.  Luckhard,  supra. 

"  Floyd  V.  Chess  Carley  Ck).,  76  Ga. 
752;  Dove  v.  Nunan,  62  Cal.  399; 
Mann  v.  Bent,  35  Kan.  10.  See  in 
this  connection  note  to  Oliver  v.  Ma- 
con Hardware  Co.,  58  Am.  St.  Rep. 
303-309. 

"*  Conlee  Lumber  Co.  v.  Ripon  Lum- 
ber and  Manufg.  Co.,  66  Wis.  481, 
cited  in  note  to  Tod  v.  Kentucky  U. 
R.  Co.,  18  L.  R.  A.  305.  See  also 
Wildner  v.  Ferguson,  6  L.  R.  A.  338. 

From  the  opinion  of  the  court   in 

Howell  v.  Atkinson,  —  Ga.  ,  59 

S.  E.  316,  as  indicating  the  meaning 
of  the  word  "laborer,"  we  take  the 
following:  "A  laborer  is  one  who 
works  at  a-  toilsome  occupation — ^a 
man  who  does  work  requiring  little 
skill,  as  distinguished  from  an  artisan 
— sometimes  called  a  laboring  man 
(Webster).     Clerks,   agents,  cashiers 


of  banks,  and  that  class  of  employees 
whose  employment  is  associated  with 
mental  labor  and  skill,  are  not  con- 
sidered laborers,  within  the  contem- 
plation of  the  law  giving  a  lien  for 
wages  to  laborers.  ♦  •  ♦  Whether 
one  is  or  is  not  a  laborer  has  been 
uniformly  tested  by  the  Supreme 
Court  by  the  fact  as  to  whether  the 
labor  of  such  a  one  is  mainly  physical 
and  drudgery  or  mental  labor." 

"» White  V.  Gemeny,  47  Kan.  741,  27 
Am.  St.  Rep.  320,  28  Pac.  Rep.  1011; 
Richards  v.  Hubbard,  59  N.  H.  158, 
47  Am.  Rep.  188;  Wilhite  v.  Wil- 
liams, 41  Kan.  288,  13  Am.  St.  Rep. 
281  and  note;  Kellum  v.  Demming,  2 
Vt.  404,  21  Am.  Dec.  543,  and  extend- 
ed note,  545-554. 

'^  Under  Code,  ch.  41,  sees.  23-27; 
1906,  sees.  1319-1323 

"Code,  ch.  41,  sec.  28;  1906,  sec. 
1324. 
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§  639.  How  debtor  to  avail  himself  of  the  benefit  of  the  ex- 
emption law. — '*\Vhen  a  debtor  claims  personal  property  as  ex- 
empt under  the  provisions  o^f  this  chapter,  he  shall  deliver  to  the 
officer  holding  the  execution  or  other  process,  a  list  by  separate 
items  with  the  value  of  each  item,  according  to  the  belief  of  the 
debtor,  of  all  personal  property  and  estate  claimed  or  owned  by  him, 
including  money,  bonds,  bills,  notes,  claims  and  demands,  with  the 
residence  of  the  person  against  whom  said  bonds,  bills,  notes,  claims 
and  demands  are,  and  shall  verify  such  list  and  valuation  by  affi- 
davit, which  affidavit  shall  also  show  that  the  debtor  is  entitled  to 
such  exemption,  and  shall  specify  the  character  in  which  he  claims 
to  be  so  entitled,  as  for  example,  *that  he  is  a  husband/  If  the  value 
of  the  property  named  in  said  list  exceeds,  as  stated  therein,  two 
hundred  dollars,  the  debtor  shall  state  at  the  foot  thereof  what  part 
of  said  property  he  claims  as  exempt,  as  aforesaid ;  but  if  such  value 
does  not  exceed  two  hundred  dollars,  as  so  stated,  the  claim  of  ex- 
emptioh  shall  be  held  to  extend  to  the  whole  thereof  without  more 
saying ;  and  if  no  appraisement  thereof  be  demanded,  as  hereinafter 
provided,  the  property  so  claimed  shall  be  set  apart  to  the  debtor 
as  exempt  as  aforesaid.  If  the  husband  be  absent,  or  incapable  of 
acting,  or  neglect  or  decline  to  act,  the  claim  may  be  made,  the  list 
delivered  and  the  affidavit  made  by  the  wife  with  the  same  effect  as 
if  made  by  the  husband.  The  officer  shall  immediately,  upon  receipt 
of  the  list,  exhibit  the  same  to  the  creditor,  his  agent  or  attorney."  ^' 

§  640.  When  property  claimed  as  exempt  to  be  appraised, 
and  how  appraisement  made. — *'If  the  creditor,  his  agent  or  at- 
torney, demand  an  appraisement  thereof,  within  five  days  after  the 
delivery  of  the  list  to  the  officer,  two  disinterested  householders  of 
the  neighborhood  shall  be  chosen,  within  twenty-four  hours  of  such 
demand,  one  by  the  debtor,  his  agent  or  attorney,  or  in  their  ab- 
sence or  failure  to  act,  by  his  wife,  and  the  other  by  the  creditor, 
his  agent  or  attorney,  and -these  two  if  they  cannot  agree,  shall  se- 
lect a  third ;  but  if  either  party  fail  to  choose  an  appraiser,  or  the 
two  fail  to  select  a  third,  or  if  one  or  more  of  the  appraisers  fail  to 
act,  the  officer  shall  fill  the  vacancy.''  ^" 

§  64.1.  Form  of  exemption  list  to  be  prepared  and  delivered 
to  the  officer  by  the  debtor  when  the  value  of  his  property  does 
not  exceed  two  hundred  dollars. — The  following  list  contains  all 

'•Code,  ch.  41,  sec.  24;  1904,  aec.     '•Code,  ch.  41,  sec.  24;  1906,  sec. 
1320.  1320. 
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the  personal  property  owned  or  claimed  by  C.  D.  as  herein  set  forth, 

by  separate  items,  on  day  of ,  190—,  together  with 

the  value  of  each  item,  including  money,  bonds,  bills,  notes,  claims, 
and  demands,  with  the  residence  of  the  person  against  whom  said 
bonds,  bills,  notes,  claims  and  demands  are: 

Money  on  hand $  4.50 

Note  against  M.  N.,  who  resides  at 9.00 

An  open  account  against  H.  L.,  who  resides 

at  3.75 

One  milk  cow  of  the  value  of 25.00 

One  horse  of  the  value  of 40.00 

(Continue  to  set  forth  the  items  of  personal 

properly  until  all  are  stated.) 


Total  amount $82.25 


80# 


State  of  West  Virginia, 
County  of . 


(   ss. 


Before  the  undersigned  authority  this  day  personally  came  C.  D., 
who,  after  being  duly  sworn,  says  that  the  foregoing  is  a  true  and 
correct  list,  by  separate  items,  with  the  value  of  each  item  as  shown 
by  the  amount  set  opposite  each  item,  of  all  the  personal  property 
owned  or  claimed  by  the  said  C.  D.,  including  money,  bonds,  notes, 
claims  and  demands,  with  the  residence  of  the  person  against  whom 
said  bonds,  bills,  notes,  claims  and  demands  exist ;  **  that  he,  the 
said  C.  D.,  is  a  husband  (or,  a  parent,  or,  widow,  or,  an  infant 
child,  or,  children  of  deceased  parents,  as  the  case  may  be) ,  residing 
in  the  State  of  West  Virginia,  and  is  entitled  to  set  apart  and  hold 
said  property  free  and  exempt  from  forced  sale,  and  now  hereby 
claims  said  property  as  exempt  from  sale  under  and  by  virtue  of  an 
execution  (or,  order  of  sale,  as  the  case  may  be)  now  in  the  hands 

of ,  a  constable  of  said  county,  in  favor  of  A.  B.,  issued  by 

,  a  justice  of district  in  the  county  and  state  afore- 
said. C.  D. 

Taken,  sworn  to  and  subscribed  before  me  this day  of -, 

190—. 

,  J.  P.    (Or,  Notary  Public.) 

■•This  form  is  bast^d  on  Code,  ch.  41,  sees.  23,  24;  1906,  sees.  1319,  1320. 
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§  642.  Form  of  exemption  list  to  be  prepared  and  delivered 
to  the  officer  by  the  debtor  when  the  value  of  his  personal  prop- 
erty exceeds  two  hundred  dollars. — Hereof ollow  the  form  given 
under  §641  down  to  the  asterisk,  and  then  continue  as  fottowst 

State  of  West  Virginia,  County  of ,  to-wit : 

Before  the  undersigned  authority  this  day  personally  came  C  D., 
who,  after  being  first  duly  sworn,  says  that  the  foregoing  is  a  true 
and  correct  list,  by  separate  items,  with  the  value  of  each  item,  as 
shown  by  the  amount  set  apposite  each  item,  of  all  the  personal 
property  owned  or  claimed  by  the  said  C.  D.,  including  money, 
bonds,  bills,  notes,  claims  and  demands,  with  the  residence  of  the 
person  against  whom  such  bonds,  bills,  notes,  claims  and  demands 
exist;  that  he  the  said  C.  D.  is  a  husband  (or,  a  parent,  or, 
widow,or,  an  infant  child  of  deceased  parents,  as  the  case  may  be), 
residing  in  the  state  of  West  Virginia,  and  is  entitled  to  set  apart 
and  hold  the  following  of  the  above  specified  property  free  and 
exempt  from  forced  sale,  and  now  hereby  claims  the  following 
property  as  exempt  from  sale  under  and  by  virtue  of  an  execution 

(Or,  order  of  sale,  as  the  case  may  be)  now  in  the  hands  of , 

a  constable  of  said  county,  in  favor  of  A.  B.,  issued  by ,  a 

justice  of  district,  county  and  state  aforesaid:  (Here  set 

forth  by  separate  items,  with  the  value  of  each  item,  the  property 
claimed  as  exempt  by  the  judgment  debtor,  not  exceeding  in 
amount,  however,  the  sum  of  two  hundred  dollars,) 

CD. 

Taken,  sworn  to  and  subscribed  before  me,  this  the day 

of ,  19—. 

,  J.  P.  (or.  Notary  Public.)" 

§  643.  Form  of  exemption  list  to  be  prepared  and  delivered  to 
the  officer  by  the  wife,  where  the  husband  from  any  cause  fails 
to  claim  exemption. — ^The  following  list  contains  all  the  personal 

■ 

SI  This  form  is  based  on  the  pro-  lara.     By  the  above  form  he  selects 

visions  of  the  Code  contained  in  chap-  so  much  of  his  personal  property,  not 

ter  41,  sections  23  and  24;  1006,  sees,  exceeding    two    hundred    dollars    in 

1319,  1320,  where  the  amount  of  per-  value,  as  he  desires  to  exempt  frwn 

fional  property  owned   by  the   judg-  sale  under  the  process  in  the  hands 

ment  debtor,  and  as  listed  by  him,  of  the  officer, 
exceeds  the  sum  of  two  hundred  dol- 
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property  owned  or  claimed  by  C.  D.  as  herein  set  forth,  by  sepa- 
rate items,  on  the day  of  ,  19 — ,  together  with  the 

value  of  each  item,  including  money,  bonds,  bills,  notes,  claims 
and  demands,  with  the  residence  of  the  persons  against  whom 
said  bonds,  bills,  notes,  claims  and  demands  are: 

Money  on  hand $    4.50 

One  promissory  note  against  J.  K.,  who  re- 
sides at  ,  in  the  county  of 

and  state  of  25.00 

An  open  account  against  H.  L.,  who  resides  at 

in  said  county  and  state 8.50 

One  Jersey  cow,  of  the  value  of 50.00 

One  horse,  of  the  value  of 45.00 

(Continue  to  set  forth  the  items  of  personal 
property  until  all  are  stated,) 


Total  amount $133.00 


State  of  West  Virginia,  \ 
County  of .  | 


ss. 


Before  the  undersigned  authority  this  day  personally  came  E.  F., 
who,  after  being  first  duly  sworn,  says  that  the  foregoing  is  a 
true  and  correct  list,  by  separate  items,  with  the  value  of  each 
item  as  shown  by  the  amount  set  opposite  thereto,  of  all  the  per- 
sonal property  owned  or  claimed  by  the  said  C  D.,  including 
money,  bonds,  notes,  claims  and  demands,  with  the  residence  of 
the  persons  against  whom  the  said  claims  and  demands  exist;  that 
the  said  C.  D.  is  a  husband  (or,  a  parent),  residing  in  the  state 
of  West  Virginia,  and  is  entitled  to  set  apart  and  hold  said  prop- 
erty free  and  exempt  from  forced  sale;  and  affiant  further  says 
that  the  said  C.  D.  is  the  husband  of  this  affiant,  the  said  E.  F., 
and  that  the  said  C.  D.  is  now  absent  from  home  (or,  whatever  the 
reason  may  be,  if  any,  why  the  said  C,  D.,  the  husband,  does  not 
claim  the  exemption) ,  and  the  said  E.  F.  is  the  wife  of  the  said 
C.  D.  and  now  hereby  claims  all  of  said  property  as  exempt  from 
forced  sale  under  and  by  virtue  of  an  execution  {or,  order  of  sale, 
as  the  case  may  be),  now  in  the  hands  of ,  a  constable  of 
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said  county  in  favor  of  A.  B.,  issued  by 


>  a  justice  of 


district,  in  the  county  and  state  aforesaid. 


E.  F. 


Taken,   sworn  to  and   subscribed  before  me  this   the 
day  of ,  19—. 


-,  J.  P.  (or,  Notary  Public). 


82 


§  644.  How  widow  or  minor  children  may  claim  the  exemp- 
tion of  two  hundred  dollars  free  from  the  debts  or  liabilities  of 
the  deceased  husband  or  parent. — "After  the  death  of  a  husband 
or  parent  residing  in  this  state,  his  widow  or  minor  children,  or 
such  of  them  as  there  may  be,  may  select  personal  estate  of  the 
deceased,  not  exceeding  two  hundred  dollars  in  value,  and  hold  the 
same  exempt  from  any  debts  or  liabilities  of  the  husband  or 
parent,  contracted  or  incurred  by  the  deceased  in  his  lifetime.  But 
the  personal  representative  or  any  creditor  of  the  deceased  may 
have  the  personal  estate  so  selected,  appraised  as  prescribed  in  the 
last  three  sections,  and  with  like  effect;  and  no  greater  amount 
than  two  hundred  dollars  of  the  personal  estate  of  the  deceased 
shall  be  exempt  by  virtue  of  this  and  the  four  preceding  sections; 
and  if,  during  his  lifetime,  he  had  himself  set  apart  personal  estate 
to  be  exempt  from  execution  and  other  process,  the  same  shall  be 
subject  thereto  after  his  death,  so  far  as  it  is  not  selected  as 
aforesaid  by  his  widow  and  minor  children,  or  such  of  them  as 
there  may  be."" 


82  In  the  case  of  Stein  v.  Staats, 
74  W.  Va.,  357,  81  S.  E.  1132,  the 
claim  of  exemption  was  made  by  the 
wife  on  behalf  of  the  husband  who 
was  temporarily  absent.  The  prop- 
erty was  sold  in  disregard  of  the  ex- 
emption claim  and  an  action  was 
brought  on  an  indemnifying  bond 
given  to  the  officer  as  provided  by  the 
Code,  1913,  ch.  41,  sec.  25,  serial 
sec.  1660.  On  the  trial  of  this  case 
it  wan  urged  that  the  exemption  list 
was  not  properly  admitted  in  evi- 
dence, and  in  answering  this  objec- 
tion the  court  in  its  opinion  said: 

"The  exemption  list  was  properly 
admitted  in  evidence.  The  point 
made  that  it  does  not   specify  the 


character  in  which  the  exemption  is 
claimed  is  by  no  means  tenable.  It 
is  expressly  shown  by  the  affidavit 
to  the  list  that  the  debtor  is  a  hus- 
band, that  he  is  temporarily  absent, 
and  that -exemption  is  claimed  in  his 
behalf  by  the  aflSant,  his  wife.  This 
certainly  complies  with  the  statute 
wherein  it  requires  the  affidavit  to 
specify  the  character  in  which  the 
debtor  claims  to  be  entitled  to  exemp- 
tion, as  for  example  that  he  is  a  hus- 
band. The  statute  allows  the  wife 
to  make  the  claim  and  so  to  specify 
if  the  husband  is  absent.'' 

83  Code,  ch.  41,  sec.  27;  1906,  sec 
1323. 
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§  645.  Fonn  of  instrument  claiming  the  two  hundred  dollars 
allowed  the  widow  or  minor  children  of  a  deceased  husband  or 

parent. — The  undersigned,  ,  widow  of  ,  deceased, 

hereby  selects  the  following  personal  property,  of  which  the  said 

died  the  owner,  as  exempt  from  sale  for  any  of  the  debts  or 

liabilities  of  the  said  decedent :  {Here  set  forth  the  specific  articles 
of  personal  property  claimed  by  the  widow,  and  the  value  of  each 

article),  and  which  property  amounts  to  the  sum  of dollars; 

(which  must  not  exceed  the  sum  of  two  hundred  dollars). 

Given  under  my  hand,  this day  of  ,  19 — . 

(name  of  widow). ^ 

§  646.  How  appraisement  of  property  claimed  as  exempt  is 
made — ^Affidavit  to  be  attached  thereto. — The  appraisers  shall 
forthwith  proceed  to  make  a  list  by  separate  items,  of  the  personal 
estate  selected  by  the  debtor,  to  the  value  of  two  hundred  dollars, 
as  near  as  may  be,  affixing  to  each  item  the  value  they  agree  on, 
and  annexing  to  the  list  their  affidavit  to  the  following  effect: 
"We  solemnly  swear  that,  to  the  best  of  our  judgment,  the  above 
is  a  fair  cash  valuation  of  the  property  therein  described;"  which 
affidavit  shall  be  signed  by  two  appraisers  at  least,  and  be  certified 
by  some  person  authorized  to  administer  oaths.** 

§  647.  The  appraisement  list  of  exempt  property  to  be  deliv- 
ered to  the  officer,  and  his  return  thereof. — "The  list  shall  be 
delivered  to  the  officer  holding  the  execution,  order  of  sale  or  other 
process,  and  be  by  him  annexed  to  and  made  part  of  his  return; 
and  the  property  therein  specified  shall  be  exempt  from  levy  and 
sale,  and  the  other  personal  estate  of  the  debtor  remain  subject 
thereto.  The  officer  shall  also  annex  as  part  of  his  return,  the  list 
specified  in  the  twenty-fourth  section."  ■• 

§  648.  Duty  of  officer  to  release  property  claimed  as  exempt 
and  his  liability  for  a  failure  to  do  so. — ^"When  an  attachment  or 
suggestion  has  been  served  on  a  person  owing  a  claim  or  demand 
to  the  debtor  which  is  by  him  exempted  as  aforesaid,  the  officer 

84  See  Code,  ch.  41,  sec.  27;  1906,  ««Ood^  di.  41,  sec  25}  1906,  sec 
sec.  1323.  132L 

s^Oode,  ch.  41,  sec  25;  1900,  see. 
1321. 
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shall  upon  request,  release  such  claim  or  demand  by  giving  the 
debtor,  his  wife,  agent  or  attorney,  a  written  certificate  of  such 
exemption,  which  certificate  shall  be  delivered  to  the  person  owing 
the  claim  or  demand,  who  shall  thereupon  be  entitled  to  pay  the 
same  to  the  debtor.  And  any  officer  who  shall  sell  any  property  so 
claimed  as  exempt,  after  the  provisions  of  the  twenty-fourth  sec- 
tion have  been  complied  with  by  the  debtor,  his  agent,  attorney,  or 
wife,  shall  forfeit  to  such  debtor  double  the  value  of  the  property 
so  sold,  which  forfeiture  may  be*  recovered  from  the  officer  and  his 
sureties  in  his  official  .bond  in  any  court  having  jurisdiction  in  the 
case.  And  any  officer  failing  to  release  any  money  or  property  in 
his  control  which  shall  have  been  exempted  as  aforesaid,  or  fail  to 
deliver  the  same  if  in  his  possession,  to  the  debtor,  his  agent,  attor- 
ney, or  wife,  upon  request,  shall  forfeit  to  the  debtor  five  dollars 
for  each  day  such  failure  may  continue,  which  forfeiture  may  be 
recovered  from  the  officer  and  his  sureties  in  an  action  upon  his 
official  bond  in  any  court  having  jurisdiction.  In  an  action  on  such 
bond  or  on  an  indemnifying  bond  taken  by  such  officer,  defense 
may  be  made  on  the  ground  that  the  debtor  was  not  entitled  to 
^fecemption  as  stated  in  the  affidavit  accompanying  his  list."  ®^ 

§  649.  Amount  of  appraiser's  fees  and  by  whom  to  be  paid. — 
*'The  appraisers  shall  each  be  entitled  to  fifty  cents,  to  be  paid  by 
the  creditor  if  it  appear  that  the  property  claimed  by  the  debtor, 
as  exempt,  did  not  exceed  two  hundred  dollars  in  value ;  otherwise 
to  be  paid  by  the  debtor."'® 

§  650.  Form  of  appraisement  list  to  be  made  out  of  property 
claimed  as  exempt  from  forced  sale  under  execution  or  other 
process. — Whereas,  there  came  to  the  hands  of  ,  a  con- 
stable of  county.  West  Virginia,  an  execution  issued  by 

,  a  justice  of district,  county  and  state  aforesaid,  in 

favor  of  A.  B.  against  C.  D.,  bearing  date day  of , 

19 — ;  and 

Whereas,  the  said  C.  D.  has  claimed  that  the  following  property 
is  exempt  from  sale  under  the  said  execution:  {Here  set  out  and 
describe  the  property  by  items),  and  the  said  property  is  valued  by 
the  said  C.  D.  in  the  aggregate  at  the  sum  of  $ ;  and 

BTCode,  ch.  41,  sec.  25;   1906,  see.  88  Code,  ch.  41,  sec.  26;   1906,  eec- 

1321.  1322. 
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Whereas,  the  said  A.  B.  (his  agent  or  attorney,  as  the  case  may 
be)  has  demanded  an  appraisement  of  the  said  property  by  two 
disinterested  householders,  and  the  undersigned  having  been  duly 
chosen  to  appraise  the  said  property,  we,  the  undersigned,  having 
examined  the  said  property,  do  ascertain  and  fix  the  value  thereof 
as  follows: 

The  said  horse  at  the  sum  of $75.00 

The  said  plow  at  the  sum  of 2.50 

The  said  calf  at  the  sum  of 4.00 

(Continue  as  above  by  separate  items  until  all  the  articles  claimed 
as  exempt  are  valued.) 

We  solemnly   swear  that,  to  the  best  of  our   Judgment,  the 

above  is  a  fair  cash  valuation  of  the  property  therein  described. 

M.  G.  )    . 

^   Appraisers. 

Taken,  sworn  and  subscribed  before  me  in  the  county  of 

and  state  of  West  Virginia,  by  the  said  M.  G.  and  N.  T.,  this 

day  of ,  19 — . 

,  J.  P.  (or,  Notary  Public). «» 

§  651.  Form  of  officer's  return  on  execution  when  the  debtor 
has  claimed  his  exemption. — Received  the  within  execution,  this 
day  of  ,  19 — ,  at  o'clock,  —  m. 

Constable  of county,  West  Virginia. 

Levied  the  within  execution  on  the  following  personal  property 

of  the  judgment  debtor,  C.  D.,  on  the day  of ,  19 — , 

at o'clock,  —  M.     (Here  describe  the  property  levied  on,) 

After  the  said  levy  was  made,  the  said  C.  D.  prepared  a  list  of 
the  property  so  levied  on,  claiming  it  to  be  exempt  from  sale  under 
said  execution,  which  list  so  made  out  and  delivered  to  me,  I 
hereto  annex  as  part  of  my  return  to  the  within  execution.* 

This day  of ,  19—. 


Constable  of county,  West  Virginia.*® 

86  Code,  ch.  41,  sees.  24,  25;  1006,         »oCode,  ch.  41,  sec.  25;  1906,  sec 
sees.  1320,  1321.  1321. 
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§  652.    Form  of  officer's  return  on  execution  where  the  debtor 
has  claimed  his  exemption  and  an  appraisement  has  been  made. — 

Follow  the  form  given  under  §  651  to  the  *,  and  then  continue 
as  follows:  Within  five  days  after  the  delivery  to  and  receipt  by 
me  of  the  said  list,  the  said  A.  B.  demanded  an  appraisement  of 
said  pei^onal  property  by  two  disinterested  householders  of  his 
neighborhood,  whereupon,  and  within  twenty- four  hours  of .  such 
demand,  M.  G.  and  N.  T.  were  chosen  to  make  such  appraisement, 
and  having  made  the  said  appraisement  they  delivered  the  list  of 
their  appraisement  to  me,  which  is  hereto  annexed  and  made  part 
of  my  return.  And  the  value  of  said  property  not  exceeding 
$200.00,  no  part  thereof  was  sold  by  me  under  the  within  execu- 
tion. 

This day  of — ,  19—. 


-Constable  of county,  West  Virginia.** 

§  652a.  Quashing  an  execution  issued  by  a  justice. — ^The 
statute  expressly  provides  that  an  execution  may  be  quashed  upon 
motion  after  reasonable  notice  to  the  adverse  party.'*  While  this 
provision  of  the  law  seems  to  apply  to  executions  issued  upon 
judgments  other  than  those  of  a  justice,  yet  every  court  has  the 
right  to  watch  over  its  own  process  and  see  that  it  has  been  regu- 
larly issued  and  executed.  In  illustration  of  this,  there  are  several 
cases  showing  it  to  be  the  duty  of  the  justice  to  quash  an  execution 
issued  by  him  when  to  enforce  such  execution  would  be  unlawful.*' 
Thus,  an  execution  by  a  justice  without  the  rendition  of  any  judg- 
ment by  him  to  support  it,  is  void  and  will  be  quashed  upon  notice 
and  motion.®*  So  an  execution  issued  by  a  justice  upon  a  void 
judgment  will  also  in  like  manner  be  quashed.** 

91  Code,  ch.  41,  sec.  25 ;  1906,  sec.  ^^  Blair  v.  Henderson,  supra, 

1321.  On    motion    to    quash     ewecuiion 

»2  0ode,  ch.  140,  sec.  17;   1906,  sec.  court   vnll   inquire  into  validity   of 

4170.  judgment,     "On   a  motion  to  quash 

08  Lowther  v.  Davis,  33  W.  Va.  132,  an  execution  issued  upon  a  judgment 

10  S.  E.  20;   Blair  v.  Henderson,  49  of  a  justice  of  the  peace  by  the  clerk 

W.  Va.  282,  38  S.  E.  562;  Steringer  of  a  circuit  court  in  whose  office  a 

V.  John  Mackie  &  Co.,  57  W.  Va.,  63,  transcript  of  such  judgment  has  been 

49  S.  E.  942.  filed,   pursuant'  to  sec.    118,   ch.   50, 

M  Lowther  y.  Dayis,  supra.  Code,    1906,   the  court  may   inquire 

into  jurisdictional  matters  affecting 
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If  the  execution  has  been  levied^  it  may  be  quashed  after  the 
return  day  thereof.^ 

There  is  no  arbitrary  period  of  time  required  of  a  notice  to  be 
given  of  a  motion  to  quash  an  execution.  All  that  is  required  is 
that  the  notice  be  reasonable;  and  this  will  depend  upon  the  cir- 
cumstances of  the  particular  case. 

The  action  of  the  justice  upon  a  motion  to  quash  an  execution 
is  appealable  just  as  any  other  matter  from  which  an  appeal  lies 
from  his  judgment.*^ 

§  652b.  Form  of  bond  indemnif3ring  an  ofHcer  for  the  sale 
of  property  concerning  which  there  is  .doubt  as  to  its  liability  to 
the  debt  of  the  execution  debtor.— KNOW  ALL  MEN  BY 
THESE  PRESENTS:   That  we,  A.  B.  and  E.  F.,  are  held  and 

firmly  bound  unto  L  J.,  a  constable  of  the  county  of  , 

state  of  West  Virginia,  in  the  sum  of dollars,  the  payment 

whereof  well  and  truly  to  make  we  bind  ourselves  jointly  and 
severally  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of ,  19 — . 

The  condition  of  the  above  obligation  is  such  that,  whereas 
L.  M.,  a  justice  of county,  rendered  a  judgment  in  favor  of 

A.  B.  and  ^Igainst  C.  D.  for  dollars  and  dollars 

costs,  upon  which  execution  was  issued  and  placed  in  the  hands  of 

said  L  J.,  constable  as  aforesaid,  on  the  day  of  , 

19 — ;  and  whereas,  said  constable  has  levied  said  execution  on  the 
following  property:  (here  describe  the  property  levied  on)  ;  and  a 
doubt  having  arisen  whether  the  said  property  is  liable  to  said 
levy,  and  said  constable  having  notified  the  said  A.  B.  that  an 
indemnifying  bond  is  required: 

Now,  therefore,  if  the  said  A.  B.  shall  indemnify  the  said  I.  J., 
constable  as  aforesaid,  against  all  damages  which  he  may  sustain  in 

the  validity  of  the  judgment,  and,  if  Vnperfected  appeal  does  not  vacate 

the  judgment  is  void,  may  quash  the  judgment  of  a  justice  and  ewecution 

execution."    Rousey  v.  Stilwagon,  70  issued  thereon  will  not  he  quashed. 

W.  Va.  570,  74  S.  E.  732.  Walton  v.  Ross,  75  W.  Va.  529,  84 

Misdescription    of    defendant    does  S.  E.  245. 

not  deprive  justice  of  jurisdiction  to  ••  Reinhard,  Meyer  &  Oo.  V.  Baker, 

render  judgment  so  as  to  quash  an  13  W.  Va.  805. 

ewecution  issued   thereon.     Stout  v.  »7  Lpwther  v.  I>aviB«  supra, 

B.  &  O.  R.  R.  Co.,  64  W.  Va.  502,  63 
6.  E.  317. 
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consequence  of  the  seizure  or  sale  of  said  property,  and  shall  pay 
to  any  claimant  of  said  property  all  damages  which  he  may  sustain 
in  consequence  of  such  seizure  or  sale,  and  shall  also  warrant  and 
defend  to  any  purchaser  of  said  property  such  estate  or  interest 
therein  as  is  sold,  then  this  obligation  to  be  void;  otherwise,  to 
remain  in  full  force  and  effect. 

A.  B.  (Seal) 
E.  R  (Seal)»» 

§  652c.  Form  of  forthcoming  bond.— KNOW  ALL  MEN  BY 
THESE  PRESENTS :  That  we,  C.  D.  and  E.  R,  are  held  and 
firmly  bound  unto  A.  B.  in  the  sum  of  dollars,  the  pay- 
ment whereof  well  and  truly  to  make  we  bind  ourselves,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this : —  day  of ,  19 — . 

The  condition  of  the  above  obligation  is  such  that,  whereas  the 
said  A.  B.,  upon  a  judgment  obtained  by  him  in  the  county  of 

and  state  of  West  Virginia,  before  one  L.  M.,  a  justice  of 

said  county,  against  the  said  C.  D.,  has  sued  out  before  said  justice 
an  execution  to  be  levied  upon  the  goods  and  chattels  of  the  said 
C.  D.,  directed  to  any  constable  of  said  county,  which  execution 

including    costs,    amounts    to    the    sum    of   .dollars;    and 

whereas,  I.  J.,  a  constable  of  said  county,  by  virtue  of  sai^  execu- 
tion, has  taken  the  following  property  belonging  to  said  C.  D.  to 
satisfy  said  execution :  (here  give  description  of  the  property  lezned 
on,  by  items)  ;  and  the  said  C.  D.  being  desirous  that  the  said 
property  shall  remain  in  his  possession  and  at  his  risk,  until  the 
day  of  the  sale  thereof: 

Now,  therefore,  if  the  said  C.  D.  shall  deliver  the  said  prop- 
erty to  the  said  I.  J.,  constable  as  aforesaid,  on  the day  of 

,  19 — ,  at  the  court  house  of  said  county  (or  other  place, 

as  the  case  may  require),  then  and  there  to  be  sold  by  said  con- 
stable to  satisfy  said  execution,  then  the  above  obligation  to  be 
void;  otherwise,  to  remain  in  full  force  and  virtue. 

C  D.  (Seal) 
E.  R  (Seal)»» 

§  652d.  Executions  in  criminal  cases — Fee  bills  therein. — 
Executions  for  the  collection  of  fines  and  costs  may  be  issued  in 

w  The  above  form  is  based  on  the  «»  The  foregoing  form  is  based  upon 

provisions  of  the  Code,  ch.  107,  sec  2;  the  provisions  of  the  Code,  ch.  42, 
Code  1906,  sec  3574.  sec.  1;  Code,  1006,  see.  4188. 
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criminal  cases,  as  well  as  fee  bills  for  costs  against  the  accused 
incurred  at  his  instance.^ 

§  652e.    Form  of  execution  for  fine  and  costs. 

State  of  West  Virginia,  County  of ,  tP-wit: 

To  any  constable  of  said  county : 

We  command  you,  in  the  name  of  the  state  of  West  Virginia, 
that  of  the  goods  and  chattels  of  C.  D.,  defendant,  you  cause  to 

be  made  the  sum  of  * dollars  (or  whatever  the  amount  of 

the  fine  may  be),  which  the  state  hath  recovered  against  him  by  way 
of  fine  before  the  undersigned,  a  justice  of  the  peace  of  the 

district  of  in  the  county  of  and  state  of  West 

Virginia,  for  (here' state  the  offense)  and  of  which  offense  the 
said  C.  D.  hath  been  convicted. 

And  also  the  sum  of  dollars,  for  costs  in  that  behalf 

incurred. 

And  how  you  have  executed  this  writ  you  shall  make  retufn 

to  me  at  my  office  in  the  district  aforesaid  on  the day  of 

,  19 — ,  and  have  then  there  this  writ. 

Given  under  my  hand  this  the day  of ,  19 — . 

E.  H.,  Justice. 

§  652f .  Form  of  execution  in  criminal  case  for  costs  only. — 
Follow  form  given  in  §  652^  to  the  *  and  then  continue  as  follows: 

dollars  {or  whatever  the  amount  0f  the  costs  may  be)  by 

way  of  costs  which  the  state  hath  recovered  against  him  before 

the  undersigned,  a  justice  of  the  peace  of  the  district  of , 

in  the  county  of and  state  of  West  Virginia,  in  the  prose- 
cution of  the  said  C.  D.  for  {here  state  the  offense)  of  which 
he  was  convicted  and  in  which  judgment  for  imprisonment  and 
costs  without  fine  was  rendered. 

And  how  you  have  executed  this  writ,  you  shall  make  due 

return  to  me  at  my  office  in  the  district  aforesaid  on  the  

day  of  ,   19 — ,  and  have  then  there  this  writ. 

Given  under  my  hand  this  the day  of ,  19 — . 

E.  H.,  Justice. 
ip<w#,  {900. 
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ment of  a  justice  to  the  circuit  court.  ' 
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judgment  of  a  justice  to  the  circuit  court. 

654.  Appeal  from  a  justice  vacates  the  judgment  rendered  by  him. 

655.  The  amount  in  controversy  determining  the  right  of  appeal. 

656.  Bond  must  be  given  before  an  appeal  can  be  granted — ^Penalty  and 

condition  of  appeal  bond. 

657.  When  party  entitled  to  an  appeal  as  matter  of  right. 

658.  The  filing  of  the  bond  with  the  justice. 

659.  Appeal  by  one  of  two  or  more  joint  plaintiflTs  or  defendants. 

660.  Form  of  appeal  bond  where  party  desires  to  stay  execution. 

661.  Form  of  appeal  bond  where  party  does  not  desire  to  stay  execution^. 

662.  Form  of  appeal  bond  in  unlawful  entry  and  detainer. 

663.  Effect  of  appeal  when  bond  has  been  given. 

664.  Docket  entry  noting  application  for  an  appeal  and  filing  appeal  bond. 

665.  Justice  must  certify  transcript  to  clerk  of  circuit  court  with  all  pro- 

ceedings and  papers  of  the  case  when  appeal  is  taken — Pen- 
alty upon  his  failure  to  do  so. 

666.  Form  of  transcript  and  certificate  to  be  transmitted  by  justice  upon 

an  appeal  taken  from  his  judgment. 

667.  The  pleadings  in  the  circuit  court  on  an  appeal  from  a  justice. 

667a.  Jurisdiction  of  circuit  court  on  appeal  commensurate  with  that  of 

the  justice. 
6676.  Amendment  of  pleadings  in  the  circuit  court  upon  appeal  of  case  from 

a  justice — ^New  proceedings. 
667c.  Plea  and  issue  thereon  not  essential  to  valid  judgment  rendered  by  the 

circuit  court  upon  appeal  from  a  justice. 
667(2.  Assignee  of  judgment  may  prosecute  appeal  in  name  of  assignor. 

668.  Continuance  of  the  action  on  appeal  in  the  circuit  court  because  of  the 

amendment  of  the  pleadings. 
660.  The  trial  of  the  appeal  to  be  by  a  jury  of  twelve,  if  demanded,  and  de- 
termined on  the  principles  of  law  and  equity. 

670.  When  an  appeal  from  a  justice  may  be  tried  in  the  circuit  court. 

671.  Form  of  notice  to  try  appeal  within  less  than  three  months  from  time 

transcript  and  papers  are  filed  with  clerk  of  circuit  court. 

672.  When  new  appeal  bond  to  be  given. 

640 
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1 673.  Judgment  to  be  re&dered  by  the  circuit  court  upon  failure  to  give  new 

appeal  bond. 
074.  Form  of  order  requiring  new  appeal  bond  to  be  given. 

675.  Form  of  judgment  to  be  entered  in  the  action  upon  failure  to  give  new 

appeal  bond. 

676.  When  appeals  from  the  judgments  of  justices  may  be  granted  by  the 

circuit  court  or  the  judge  thereof  in  vacation. 

677.  What  is  the  ''good  cause"  to  be  shown  to  authorize  the  circuit  court 

or  judge  thereof  in  vacation  to  grant  an  appeal  from  the 
judgment  of  a  justice  after  the  lapse  of  ten  days. 
078.  The  application  for  an  appeal  made  to  the  circuit  court  or  judge  in 

vacation  and  what  it  should  contain. 

679.  Hie  truth  of  the  facts  set  forth  in  the  petition  for  an  appeal  to  be 

granted  by  the  circuit  court  or  judge  thereof,  can  not  be 
contradicted. 

680.  Fonn  of  petition  to  be  presented  to  the  circuit  court  or  judge  therefor 

in  vacation  for  an  appeal  from  a  justice,  after  the  lapse  of 
ten  days  from  the  date  of  the  judgment. 
68L  Court  or  judge  granting  appeal  after  lapse  of  ten  days  shall  make 

proper  order — Requisites  of  such  order. 

682.  Form  of  order  awarding  an  appeal  from  a  justice  after  the  lapse  of 

ten  days  from  date  of  judgment,  by  circuit  court. 

683.  Form  of  order  awarding  appeal  from  judgment  of  justice  after  the  lapse 

of  ten  days  from  the  date  of  judgment,  by  judge  in  vacation. 

684.  When  an  appeal  will  be  dismissed. 

684a.  Judgment  to  be  rendered  by  the  circuit  court  when  the  appeal  from 

the  justice  has  been  improvidently  allowed. 

6845.  Effect  upon  judgment  of  justice  when  appeal  improvidently  awarded 

and  such  appeal  is  dismissed  by  the  circuit  court. 

685.  Form  of  order  dismissing  an  appeal  because  the  title  to  real  estate  is 

brought  in  question. 

686.  Form  of  order  dismissing  an  appeal  because  the  same  was  improv- 

idently awarded. 

687.  When  appeal  will  not  be  dismissed. 

688.  Form  of  order  overruling  motion  to  dismiss  appeal. 

688a.  The  issues  that  may  be  made  up  in  the  circuit  court  upon  the  appeaU 

689.  Judgment  to  be  rendered  against  appellant  and  those  who  signed  ap- 

peal bond. 

690.  Form   of  judgment    to  be  entered    against  appellant   and  those    who 

signed  the  appeal  bond. 

691.  Form  of  judgment  to  be  entered  against  appellant  and  those  who  signed 

appeal  bond,  when  given  for  costs  only. 

692.  Form  of  judgment  to  be  entered  when  rendered  in  favor  of  appellant. 

692a.  The  limit  of  the  liability  of  a  surety  on  an  appeal  bond« 

6925.  If  judgment  against  the  appellant  be  in  excess  of  the  penalty  of  the 

appeal  bond  the  appellee  may  file  a  remittitur  as  to  the 
surety  as  to  such  excess. 


§  653  Hogg's  treatise  and  forms.  542 

S  692o.  Judgment  upon  the  merits  of  the  c^se  on  an  appeal  rendered  by  the 

circuit  court  should  be  final  in  order  to  terminate  the  con- 
troversy— ^What  constitutes  such  final  judgment. 

802dli  Farm  of  judgment  when  appellee  recovers  a  judgment  in  excess  of  the 

penalty  of  the  appeal  bond  and  files  remittitur  or  release 
as  to  such  excess. 

602e.  Form  of  remittitur  or  release  of  judgment  in  excess  of  penalty  of 

appeal  bond. 

603.  The  rules  and  principles  governing  a  circuit  court  in  the  entry  and 

rendition  of  judgments  on  appeals. 

693a.  Interest  to  be  reckoned  from  date  of  verdict  in  actions  on  contract- 
Rule  otherwise  in  actions  of  tort. 

6936.  Verdict  and  judgment  of  circuit  court  upon  an  appeal  in  an  action 

of  unlawful  entry  and  detainer — Execution  on  tiie  judg- 
ment. 

693c.  Complete  form  of  judgment  for  plaintiff  as  appellee  rendered  upon  the 

verdict  of  a  jury,  in  unlawful  entry  and  detainer,  upon  ap- 
peal to  the  circuit  court. 

693ci.  Complete  form  of  judgment  in  unlawful  entry  and  detainer  for  plain- 
tiff as  appellant  rendered  by  the  circuit  court  upon  an  ap- 
•  peal  when  case  is  tried  by  the  court  in  lieu  of  a  jury. 

6936L  Complete  form  of  judgment  for  defendant  as  appellee  in  imlawful  en- 
try and  detainer  upon  appeal  to  the  circuit  court  rendered 
upon  the  verdict  of  a  jury. 

69^.  Complete  form  of  judgment  for  defendant  as  appellant  in  unlawful 

entry  and  detainer  upon  appeal  to  the  circuit  court  ren- 
dered by  the  court  sitting  in  lieu  of  a  jury. 

098 jT*  Motion  for  new  trial  necessary  in  an  action  tried  by  circuit  court 

upon  appeal  from  a  justice  in  order  to  have  judgment  re- 
viewed by  the  court  of  appeals. 

C&Zh.  Course  to  be  pursued  when  the   appellant  abandons  his  appeal  or 

does  not  appear  to  prosecute  it. 

693i.  Form  of  judgment  in  the  circuit  court  upon  appeal  where  the  de- 
fendant does  not  appear  to  prosecute  his  appeal. 

693/.  Form  of  judgment  in  the  circuit  court  upon  appeal  where  the  plaintiff 

does  not  appear  to  prosecute  his  appeal. 

G94.  Costs  to  be  adjudged  on  appeal  to  the  circuit  court. 

§  653.    Appeals  from  the  judgments  of  justices  in  civil  actions. 

^-It  is  provided  by  statute  that  in  all  cases  an  appeal  shall  lie 
under  the  regulations  therein  prescribed,  from  the  judgment  of  a 
justice  to  the  circuit  court  of  the  county,  when  the  amount  in 
controversy  on  the  trial  before  the  justice  exceeds  fifteen  dollars, 
exclusive  of  interest  and  costs,  or  the  case  involves  the  freedom  of 
a  person,  the  validity  of  a  law,  or  of  an  ordinance  of  any  cor- 
poration, or  the  right  of  a  corporation  to  levy  tolls  or  taxes.*^ 

iCode,  ch.  50,  sec.  164;   1906,  sec.   2116. 
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All  of  that  part  of  chapter  fifty  of  the  Code  embraced  in  sec- 
tions one  hundred  and  sixty-three  to  one  hundred  and  seventy- 
five  inclusive,  relating  to  appeals  from  justices,  applies  only  to 
civil  actions.* 

Under  the  law  as  now  construed  by  our  Supreme  Court  of 
Appeals  an  appeal  may  be  taken  from  the  judgment  of  a  justice 
rendered  on  the  verdict  of  a  jury,  just  as  in  cases  tried  by  the 
justice  without  a  jury,  and  the  writ  of  certiorari  does  not  lie  in 
such  cases.*  >    i 

In  several  decisions,  beginning  with  the  case  of  Barlow  v. 
Daniels,^**  and  in  subsequent  cases,  until  the  decision  in  Richmond 
V.  Henderson,**  our  Supreme  Court  held  that  an  appeal  would 
not  lie  from  the  judgment  of  a  justice  rendered  upon  the  verdict 
of  a  jury,  and  that  in  such  a  case  the  judgment  of  a  justice 
could  only  be  reviewed  by  njeans  of  the  writ  of  certiorari.  But 
these  decisions  appearing  in  footnote  3  were  all  overruled  by  the 
case  of  Richmond  v.  Henderson,  which  decides  that  certiorari  ivill 
not  lie  to  review  the  judgment  of  a  justice  upon  the  verdict  of  a 
jury,  but  that  the  remedy  is  by  appeal. 

§  653a.  Specific  illustrative  instances  wherein  appeal  will  lie 
from  the  judgment  of  a  justice  to  the  circuit  court. — In  the 
following  instances  an  appeal  may  be  taken  from  the  judgment  of 
a  justice  to  the  circuit  court  of  the  county  wherein  the  judgment 
was  rendered:    (a)  In  a  case  in   which   the  defendant  made  no 

• 

appearance,  except  to  ask  for  an  appeal  and  tender  the  bond 
required  therefor;*^  {h)  wherQ  there  has  been  two  trials  before 
a  justice,  a  jury  in  which  has  rendered  two  adverse  verdicts 
against  the  same  party  on  each  trial  ;*^  {c)  where  any  person  feels 
himself  aggrieved  in  cases  involving  the  right,  title  or  claim  to 
personal  property  in  proceedings  under  sections  one  hundred  and 
fifty-one  and  one  hundred  and  fifty-two  of  chapter  fifty  of  the 

2  Charleston   v.   Belief,  45   W.   Va.  Rep.  298;    Barker  v.  Walton,  31   W. 

44,  30  S.  K  Rep.  152.  Va.  468,  7  R.  E.  Rep.  452.     See  Fal- 

» Richmond    v.    Henderson,    48    W.  coner   v.    Simmons,   61    W.   Va.    172, 

Va.  398,  37  S.  E.  Rep.  653,  overruling  41  S.  E.  Rep.  193. 

Barlow  v.   Daniels,  25   W.  Va.   512;  3a25  W.  Va.  512. 

Hickman  v.  Railroad  Co.,  30  W.  Va.  •^'  48  W.  Va.  398.  37  S.  E.  6.53. 

296,  4  S.  E.  Rep.  654,  7  S.  E.  Rep.  s^'McCreary  v.  C.  &  0.  Ry.  Co..  77 

455;  Vandervort  v.  Fouse,  30  W.  Va.  ^;  \a-  ^^'''  ^'  ^:  J^-  ^'^  ,,,    ^.      ,, 

326,  4  S.  E.  Rep.  660,  and  Fonse  v.  J'^''f'^:j-  ^'^^'^'  '"   ^^     ^  ^'  ^^* 

Vandervort,  30  W.  Va,  327,  4  S.  E.  "    * 
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Code,  1913;^**  (d)  where  a  party  has  been  aggrieved  by  the  setting 
aside  of  the  verdict  of  a  jury  or  the  judgment  of  the  justice 
rendered  without  the  aid  of  a  jury;^'  {e)  by  any  person  affected 
by  an  adverse  order  entered  in  a  garnishment  proceeding  insti- 
tuted upon  a  suggestion  made  by  a  judgment  creditor;"^'  (fj  by 
any  person  aggrieved  by  an  order  made  in  a  garnishment  pro- 
ceeding in  an  attachment  case;''^  {g)  where  a  justice  has  refused 
to  quash  a  defective  service  of  summons  on  a  special  appearance 
for  that  purpose  and  judgment  is  rendered  against  the  defendant 
on  such  service;'*  (//)  where  a  motion  to  quash  an  execution 
issued  by  a  justice  has  either  been  overruled  or  sustained  by  him  ;'* 
(/)  where  a  justice  has  refused  to  set  aside  a  judginent  upon  an 
award  in  a  case  wherein  the  award  was  obtained  by  mistake, 
fraud,  corruption,  or  other  undue  means.'^ 

And  **an  appeal  lies  from  the  judgment  of  a  justice  of  the  peace, 
rendered  under  the  authority  of  the  provisions  of  section  one 
hundred  and  thirty-eight  of  chapter  fifty  of  the  Code,  finding  that 
one  of  two  defendants  is  a  surety  fCr  the  other  and  requiring  the 
personal  estate  of  the  defendant  so  found  to  be  the  principal  debtor 
to  be  exhausted  before  proceeding  to  the  collection  of  such  judgment 
from  the  property  of  the  defendant  so  found  to  be  a  surety .^^' 

.§653b. — Specific  illustrative  Instances  wherein  appeal  will  not 
lie  from  the  judgment  of  a  justice  to  the  circuit  court. — In  the 
following  instances  an  appeal  will  not  lie  from  the  judgment  of  a 
justice  to  the  circuit  court:  (a)  where  the  amount  in  controversy 
does  not  exceed  fifteen  dollars;'*  where  judgment  has  been  ren- 
dered upon  an  award,  the  award  itself  not  being  assailed;^' 
(b)  nor  will  an  appeal  be  allowed  to  a  defendant  who  has  filed 
a  manifest  specious  counterclaim  in  order  merely  to  raise  the 
amount  in  controversy  before  the  justice  that  he  may  thereby 
obtain  an  appeal.'"* 


ch. 


eh. 


ch. 


ch. 


50, 

sec. 

153, 

50, 

sec. 

218, 

50, 

sec. 

124, 

50, 

sec. 

208, 

stfCode,     1913, 
serial  sec.  2707. 

aeCode,     1913. 
serial  sec.  2772. 

srCode,     1013, 
serial  sec.  207S. 

«i^Code.     1913, 
serial  see    2702. 

3A  People  V.  Smith,  184  N.  Y.  96, 
76  N.    E.   02.'). 

siAwtc,  §(i.i2a. 

8/ Street  v  Par.^ons,  68  W.  Va. 
517,  70  S.  E.  113. 

3*  Duncan  v,  B.  &  0.  R.  R.  Co.,  68 
W.  Va.  293.  00  S.  E.   1004. 

»>>Bank  of  Weston  v.  Brannon,  81 
W.  Va.  3.i9,  04  S.  E.  o3S. 

8&"ln  action  of  detinue  in  a  justice's 
court  there  is  judj^ment  for  recovery 
of  the  property,  if  to  be  had,  and  if 


not  to  be  had,  then  for  its  value  at  a 
sum  less  than  fifteen  dolhirs,  and 
there  is  no  set-off  or  counterclaim. 
The  defendant  can  not  appeal."  Lee 
V.  Moss,  08  W.  Va..  0(14.  70  S.  E.  5.1. 

3/ Street  V.  Parsons.  OS  W.  Va.  517, 
70  S.  E.  113;  Code.  101.3,  ch.  .50,  see. 
95,  serial   see.   2()40:   anU\   §334. 

»«»  McDonald  Collierv  Co.  v.  Crot- 
ty,  69  W.  Va.  407,  71    S.   E.  568. 

In  the  course  of  the  opinion  in  this 
case,  the  court  said:  "That  the 
amount  in  controversy  can  not  be  in- 
creased fictitioujily  for  the  pur]>oso 
of  conferring  the  rijjht  to  appeal  i:^ 
without  question.  Yet  it  is  probably 
evident  that  defendant  undertook  to 
violate  this  principle  in  the  case  at 
hand.  *A  defendant  can  not  acquire 
the  right  of  appeal  by  tiling  a  set-off 
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§  654.  Appeal  from  a  justice  vacates  the  judgment  rendered 
by  him. — It  is  held  that  an  appeal  from  the  judgment  of  a  jus- 
tice or  other  inferior  tribunal,  which  has  the  effect  in  law  of 
transferring  the  controversy  to  the  appellate  court  for  trial  de  novo, 
operates  in  legal  construction  to  vacate  such  judgment  and  ren- 
ders it  ineffectual  as  the  foundation  of  an  action.^ 

Therefore,  if  the  appellee  desires  to  hold  a  judgment  in  his  favor 
from  which  an  appeal  has  been  taken,  it  is  necessary  for  him  to 
prove  his  case  on  appeal  to  the  circuit  court.    The  function  of  the 


manifestly  specious  and  unprov- 
able.' 1  Enc.  PI.  &  Pr.  712.  To 
know  that  defendant's  claims  are  fic- 
titious, specious,  and  not  provable  we 
have  only  to  observe  the  inconsist- 
encies of  defendant  in  claiming  one 
hundred  dollars  for  that  which  he  ad- 
mits he  delivered  for  twelve  doUars; 
or  in  now  claiming  twenty  dollars  for 
doctoring  the  mule,  an  item  he  had 
not  invented  when  he  gave  over  th6 
mule  for  twelve  dollars.  We  have  only 
to  observe  the  record  as  a  whole  to 
know  beyond  doubt  that  the  only 
purpose  of  the  counterclaims  was  to 
litigate  a  twelve  dollar  suit  in  courts 
other  than  that  of  the  justice  of  the 
peace.  .Defendant  has  jlled  no  brief 
before  us.  Has  he  realized'  how  glar- 
ingly appears  the  real  purpose  of  his' 
use  of  these  alleged  counterclaims  7 
We  may  appropriately  say  of  de- 
fendant's counterclaims  what  the 
Vii'ginia  court  said  as  to  an  action 
to  recover  rent,  which  was  met  by  a 
counterclaim  for  .rents  previously 
paid  under  the  lease :  The  claim  thus 
to  set-off  the  plaintiff's  demand  is 
not  only  a  mere  colorable  claim,  but 
is  obviously  nothing  other  than  a  spe- 
cious pretense  of  a  claim  that  had 
no  foundation  either  in  law  or  con- 
science. To  permit  a  party  to  ac- 
quire jurisdiction  in  this  court  under 
such  circumstance  would  open  wide 
the  door  to  fraud  upon  the  jurisdic- 
tion of  the  court,  and  would  largely 
tend  to  abrogate  the  const! tutionid 
provision  limiting  the  minimum 
jurisdictional       amount       of      this 


court.'  Manchester  Paper  Mills 
Oo.  V.  Heth,  1  Va.  Dec.  776,  18  S.  E. 
189." 

Diamisaal  of  appeal  improperly 
obtained.  "When  by  filing  such 
claim  or  set-off  a  defendant  succeeds 
in  obtaining  an  appeal  from  the 
judgment  of  a  justice  and  on  which 
he  has  offered  no  proof  either  before 
the  justioe  or  on  the  trial  in  the 
circuit  court,  and  the  fictflious  char- 
acter of  such  counterclaim  or  set-off 
is  so  mAde  to  appear,  the  jurisdiction 
.  of  the  circuit  court  is  thereby  ousted,  • 
and  the  appeal  should  be  dismissed 
as  improvidently  awarded."  Rose  v. 
O'Brien,  77  W.  Va.  316,  87  S.  E.  378. 

*Evans  v.  Taylor,  28  W.  Va.  184. 

Defendant  can  not  dismiss  appeal 
and  deprive  plaintiff  of  his  judg* 
ment,  '*A  defendant  in  an  action 
before  a  justice  appealing  from  a 
judgmoit  against  him  can  not  dis- 
miss his  appeal,  and  thus  deprive  the 
plaintiff  from  trying  the  case  and 
getting  judgment  against  the  appe- 
lant and  his  sureties."  Elkins  v. 
Michael,  65  W.  Va.  603,  64  S.  E.  619. 

//  defendant  abandons  his  appeal 
plaintiff  must  prove  his  case, 
"When  a  defendant  takes  an  appeal 
from  the  judgment  of  a  justice,  and 
abandons  his  appeal  by  asking  its 
dismissal,  the  court  can  not  allow 
the  motion  and  render  the  same  judg- 
ment for  the  plaintiff  as  the  justice 
rendered,  without  proof.  The  plain- 
tiff must  prove  his  case.  The  former 
judgment  can  not  be  used  as  proof.'' 
Elkins  V.  Michael,  supra. 
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appeal  is  to  transfer  the  case  from  the  justice's  court  to  the  cir- 
cuit court  for  a  new  trial.  It  has  simply  brought  the  action  to  the 
circuit  court,  and  if  abandoned,  the  effect  is  as  if  no  trial  had  taken 
place.*^  Hence,  if  an  action  be  brought  before  a  justice  for  the 
recovery  of  the  possession  of  land  and  judgment  for  the  plaintiff 
be  rendered  from  which  the  defendant  appeals  to  the  circuit  court, 
and  on  motion  of  the  appellee  the  appeal  is  dismissed,  it  is  error  to 
enter  in  the  circuit  court  judgment  affirming  the  judgment  of  the 
justice,  because  of  the  failure  of  the  defendant  to  appear  and 
prosecute  his  appeal.* 

§  655.  The  amount  in  controversy  determining  the  right  of 
appeal. — Where  the  action  involves  only  a  pecuniary  demand, 
the  amount  in  controversy  on  the  trial  before  the  justice,  exclusive 
of  interest  and  costs,  determines  the  right  of  appeal.  That  is,  the 
right  of  appeal  from  the  judgment  of  a  justice  to  the  circuit  court. 
This  depends  upon  the  amount  of  the  plaintiff's  claim  contained  in 
the  summons  or  complaint,  or  the  amount  of  the  defendant's  set- 
off or  counterclaim  filed  before  the  justice  as  contained  in  his 
answer  or  account  setting  out  the  set-off  or  counterclaim.^  "It  does 
not  depend  upon  the  amount  of  the  judgment  rendered  by  the 
justice.'  The  phrase  "matter  in  controversy"  means  the  subject 
of  litigation,  the  matter  for  which  the  suit  is  brought,  and  upon 
which  issue  is  joined.® 

If  the  demand  of  the  plaintiff  is  wholly  disallowed,  and  judg- 
ment rendered  against  him  on  a  claim  of  the  defendant,  appellate 
jurisdiction  is  determined  by  the  amount  claimed  by  the  plaintiff 
in  the  summons  plus  the  amount  of  the  judgment  against  him.** 

In  an  action  of  detinue  (recovery  of  specific  personal  property) 
the  value  of  the  property  is  the  criterion  by  which  the  jurisdiction 


sChenowith  v.  Keenan,  61  W.  Va. 
108,  65  S.  E.  991. 

•  Chenowith  v.  Keenan,  supra, 

T  Dickey  v.  Smith,  42  W.  Va.,  806, 
26  S.  E.  Rep.  373;  Falconer  v.  Stin- 
6011,  44  W.  Va.  546,  29  S.  E.  Rep. 
1011. 

8  Dickey  v.  Smith,  supra. 

oHaran  v.  City  of  Lynchburg,  33 
Gratt.  37.  See  Atlantic  &  D.  R.  Oo. 
V.  Reid,  87  Va.  119, 12  S.  E.  Rep.  222, 
in  the  opinion  of  the  court. 


It  is  held  in  Ix>ngacre  Colliery  Co. 
V.  Creel,  67  W.  Va.  347,  50  S.  E.  430, 
that  where  in  an  action  before  a  jus- 
tice, the  plaintiff's  claim  is  wholly 
disallowed  and  judgment  is  rendered 
against  him  on  the  demand  of  the  de- 
fendant, the  amount  which  deter- 
mines appellate  jurisdiction  is  the 
sum  claimed  by  the  plaintiff  in  his 
summons,  plus  the  amount  of  the 
judgment  against  him. 

•oLongacre  Colliery  Co.  v.  Creel, 
67  W.  Va.  347,  60  S.  B.  430. 
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of  the  circuit  court  on  appeal  is  determined,  irrespective  of  any 
arbitrary  or  fraudulent  finding  of  the  value  thereof  by  the  justice.** 
In  the  absence  of  off-set  or  counterclaim  filed  by  the  defendant 
and  a  judgment  is  rendered  against  him  for  less  than  fifteen  dol- 
lars, a  defendant  in  such  case  can  not  appeal  the  action  to  the 
circuit  court.®^ 

§  656:-  Bond  must  be  given  before  an  appeal  can  be  'granted 
— Penalty  and  condition  of  appeal  bond. — "The  appeal  shall  not 
be  granted  by  the  justice  unless  within  ten  days  after  the  judg- 
ment is  rendered  or  revived,  bond  with  good  security,  to  be  ap- 
proved by  the  justice,  in  a  penalty  double  the  amount  of  the  judg- 
ment, is  filed  with  him,  with  condition  to  the  effect  that  the 
person  proposing  an  appeal,  will  perform  and  satisfy  any  judgment 
which  may  be  rendered  against  him  by  the  circuit  court  on  such 
appeal,  or  if  he  does  not  wish  to  stay  the  execution  on  such  judg- 
ment, with  condition  to  pay  the  costs  on  such  appeal  if  the  judgment 
appealed  from  be  affirmed.  In  case  there  be  judgment  before  the 
justice  against  the  plaintiff  for  costs  only,  and  the  plaintiff  desires 
.  to  appeal,  the  bond  shall  be  for  costs,  conditioned  as  aforesaid  and 
in  a  penalty  not  exceeding  one  hundred  dollars.  In  suits  for  the 
forcible  or  unlawful  entry  upon  land,  or  for  the  unlawful  detention 
of  real  estate,  if  judgment  be  rendered  for  the  recovery  of  posses- 
sion of  the  premises,  either  with  or  without  damages  for  the 
detention,  the  bond  shall  be  in  a  penalty  double  the  amount  of  the 
damages,  where  judgment  has  been  rendered  for  damages  for  the 
detention,  together  with  an  amount  sufficient,  in  the  opinion  of  the 
justice,  or  of  the  circuit  court  or  judge  thereof,  when  the  appeal 
is  granted  by  such  court  or  judge,  to  cover  one  year's  rent  of  the 
premises.  In  such  suits  where  the  judgment  is  not  for  damages 
for  detention,  the  bond  shall  be  in  a  penalty  equal  to  an  amount 
sufficient,  in  the  opinion  of  the  justice,  or  of  the  circuit  court  or 


9b  Kohn  V.  Herndon,  78  W.  Va.  650, 
90  S.  E.  107. 

In  this  case  the  court  in  its  opin- 
ion said:  "In  every  action  of  detinue 
the  value  of  the  property  is  the  cri- 
terion by  which  the  jurisdiction  of 
the  appellate  court  is  to  he  deter- 
mined, irrespective  of  the  verdict  or 
judgment  in  the  justice's  court."  24 
Cyc.  646;  3  C.  J.  428;  Caroway  v. 
Ooclu-an,  71  W.  Va.  698,  77  S.  E.  278. 


^Lee  V.  Moss,  Judge,  68  W.  Va, 
664,  70  S.  E.  556. 

If  the  circuit  court  decides  to  en- 
tertain jurisdiction  of  a  case  on  ap- 
peal hy  a  defendant  agiainst  whom  a 
judgment  for  less  than  fifteen  dol- 
lars was  rendered  by  the  justice,  a 
writ  of  prohibition  will  be  awarded 
by  the  supreme  court.  Lee  v.  Moss, 
supra. 
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judge  thereof,  when  the  appeal  is  granted  by  such  court  or  judge, 
to  cover  one  year's  rent  of  the  premises,  and  an  additional  sum  of 
not  less  than  fifty  nor  more  than  one  hundred  dollars."  *** 

§  657.  When  party  entitled  Xo  an  appeal  as  matter  of  right. — 
When  a  party  has  applied  for  an  appeal  and  given  the  bond  re- 
quired in  the  preceding  section,  he  is  entitled  to  an  appeal  as  matter 
of  right."  And  a  failure  or  refusal  to  grant  an  appeal  under  such 
circumstances  will  be  good  ground  for  its  allowance  by  the  circuit 
court  or  judge  thereof  in  vacation.'* 

And  an  appeal  must  be  allowed  as  matter  of  right  without  bond 
when  applied  for  on  behalf  of  a  district,  town,  village,  county  court 
of  a  county,  or  board  of  education,  in  its  corporate  capacity,  or 
when  applied  for  by  a  fiduciary.''* 

§  658.  The  filing  of  the  bond  with  the  justice. — The  language 
of  the  statute  is  that  the  appeal  shall  not  be  granted  until  the  bond 
is  filed  with  the  justice  and  approved  by  him.'*  This  does  not 
mean  that  the  bond  must  be  filed  personally  with  the  justice.  If 
the  bond  is  filed  in  the  proper  justice's  office  with  any  agent  or  re- 
presentative of  the  justice,  this  is  a  sufficient  compliance  with  the 
law.  When  a  party  has  filed  in  the  office  of  the  justice,  it  matters 
not  who  may  be  in  the  custody  of  such  office,  a  proper  appeal  bond 
with  good  security,  he  is  entitled  to  an  appeal,  because  he  has  done 
everything  the  law  requires  him  to  do.  Anything  further  to  be  done 
is  a  matter  for  the  justice,  and  he  cannot  defeat  the  appeal  by 
absenting  himself  from  his  office,  or  failing  to  approve  the  bond,  or 
to  make  an  order  granting  the  appeal.  xA.ll  these  things  he  can  be 
compelled  to  do  by  mandamus.  While  the  bond  is  subject  to  the 
approval  of  the  justice,  if  the  bond  be  a  good  one,  he  cannot  dis- 
approve it.'* 

§  659.  Appeal  by  one  of  two  or  more  joint  plaintiffs  or  de- 
fendants.— The  statute  provides  that  "when  there  are  two  or 
more  plaintiffs  or  defendants,  any  one  or  more  of  them  may  appeal, 
without  joining  therein  the  others  on  the  same  side."  '• 

*«Code,  ch.  50,  sec.   164;    1906,  sec.  "Code,  ch.  60,  sec.   164;    1906,  sec. 

2115.  2116. 

"  Home  S.  M.  Co.  v.  Floaing,  27  W.  "  Holmes  v.  Yoke,  48  W.  Va.  267, 

Va.  540;  Holmes  v.  Yoke,  48  W.  Va.  37  S.  E.  Rep.  646. 

267,  37  S.  E.  Rep.  645.  "Code,  ch.  60,  sec.  166;    1906,  sec 

"Home  S.  M.  Co.  v.  Floding,  aupra,  2117. 

"Code,  ch.  50,  sec.  165;    1906,  sec. 
2116. 
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§  660.  Form  of  appeal  bond  where  party  desires  to  stay  ex- 
ecution.—KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
we,  C.  D.  and  K.  T..  are  held  and  firmly  bound  unto  the  State  of 

West  Virginia  in  the  just  and  full  sum  of ^dollars,  (double  the 

amount  of  the  judgment)  the  payment  whereof  well  and  truly  to 
make  we  bind  ourselves  jointly  and  severally  firmly  by  these  pres- 
ents. 

Witness  our  signatures  and  seals  this  the day  of , 

190—. 

The  condition  of  the  above  obligation  is  such  that,  whereas  a 
judgment  was  rendered  against  the  above  b©und  C.  D.  on  the 
day  of ,  190 — ,  for dollars  by ,  a  jus- 
tice of district,  county  of ,  West  Virginia,  in  favor 

of  A.  B.,  and  the  said  C.  D.  desiring  to  appeal  from  the  said  judg- 
ment to  the  circuit  court  of  the  said  county,*  now  therefore,  if  the 
above  bound  C.  D.  shall  perform  and  satisfy  any  judgment  which 
may  be  rendered  against  him  by  the  said  circuit  court  on  said 
appeal,  then  this  obligation  to  be  void,  else  to  remain  in  full  force 
and  virtue.  C.  D.  (Seal) 

K.  T.  (Seal) 

§  661.  Form  of  appeal  bond  where  party  does  not  desire  to 
stay  execution. — Follow  form  under  section  660  to  the  *,  and 
continue  as  follows:  now,  therefore,  if  the  above  bound  C.  D.  shall 
pay  the  costs  on  said  appeal  if  the  said  judgment  shall  be  affirmed 
by  the  said  circuit  court  on  the  said  appeal,  then  the  above  obliga- 
tion to  be  .void,  else  to  remain  in  full  force  and  virtue. 

C.  D.  (Seal) 
K.  T.  (Seal) 

§  662.     Form  ot  appeal  bond  in  unlawful  entry  and  detainer. 

^— KNOW  ALL  MEN  BY  THESE  PRESENTS :  That  we.  C  D. 
and  K.  T.  are  held  and  firmly  bound  unto  the  State  of  West  Vir- 
ginia in  the  just  and  full  sum  of  dollars  {a  sum  equal  to 

double  the  amount  of  the  damages,  zvhere  judgment  has  been  ren- 
dered  for  damages  for  the  detention  of  the  land,  together  with  an 
amount  sufficient,  in  the  opinion  of  the  justice,  to  cover  one  year's 
rent  of  the  premises;  if  there  be  no  judgment  for  damages  for  the 
dentention  of  the  land,  the  penalty  shall  be  in  an  amount  sufficient 
to  cover,  in  the  opinion  of  the  justice,  one  year's  rent  of  the  prem- 
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ises  and  an  additional  sum  of  not  less  than  fifty  nor  more  than  one 
hundred  dollars)  the  payment  of  which  well  and  truly  to  n:\ake,  we 
bind  ourselves  jointly  and  severally  firmly  by  these  presents. 

Witness  our  hands  and  seals  this  day  of ,  190 — . 

The  condition  of  the  above  obligation  is  such  that  whereas  on 
day  of ,  190 — ,  judgment  was  rendered  against  the 


above  bound  C.  D.,  in  favor  bf  A,  B.,  before ,  a  justice  of 

district, county,  West  Virginia,  in  an  action  of  un- 
lawful entry  and  detainer  for  the  recovery  of  the  land  involved  in 

said  action,  and  dollars,  damages  for  the  detentibn  of  the 

premises,  and  the  said  C.  D.  desiring  to  appeal  from  the  said  judg- 
ment to  the  circuit  court  of  said  county,  now  therefore  if  the  said 
C.  D.  shall  perform  and  satisfy  any  judgment  which  may  be  ren- 
dered against  him  on  said  appeal  by  the  said  circuit  cburt,  then 
this  obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 

C.  D.  (Seal) 
K.  T.  (Seal) 

§  663.  Effect  of  appeal  when  bond  has  been  given. — After  the 
appeal  has  been  granted,  if  the  bond  required  by  the  statute  has 
been  given,  or  if  the  appeal  has  been  allowed  in  a  case  in  which  no 
bond  is  required,*^  all  further  proceedings  on  the  judgment  shall 
cease,  and  if  any  execution,  order  of  arrest  or  other  process  or 
order  be  outstanding,  it  shall, be  recalled  by  the  justice,  and  if  the 
appellant  be  in  custody  he  shall  be  discharged.^® 

§  664.  Docket  entry  noting  application  for  an  appeal  and  filing 
appeal  bond. — And  the  said  C.  D.,  the  defendant  in  this  action 

{or,  plaintiff,  as  the  case  may  be)  on  this  day  of , 

190 — ,  applied  for  an  appeal  from  the  judgment  rendered  therein, 

and  filed  an  appeal  bond  with  me  in  the  penalty  of dollars, 

with  K.  T.  as  his  security  and  which  is  approved  by  me  as  sufficient, 
and  thereupon  an  appeal  is  hereby  awarded  the  said  C.  D. 

,  J.  P. 

§  665.  Justice  must  certify  transcript  to  clerk  of  circuit  court 
with  all  proceedings  and  papers  of  the  case  when  appeal  is 
taken — Penalty  upon  his  failure  to  do  so. — Upon  the  granting 

"  See  ante,  $  656.  "  Code,  ch.  50,  sec.  167 ;   1906,  see. 

2118. 


\ 
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of  an  appeal  "the  justice  shall,  within  twenty  days  from  the  day 
on  which  the  appeal  is  perfected,  make  out  and  certify  a  complete 
transcript  from  his  docket  of  all  the  proceedings  before  him  in  the 
action,  and  deliver  or  transmit  the  same,  together  with  the  said 
bond,  the  pleadings,  the  depositions,  and  all  original  papers  in  the 
cause,  to  the  clerk  of  the  circuit  court  of  the  county.  If  the  justice 
omit  or  refuse  to  do  so,  he  shall  be  fined  not  less  than  five  nor 
more  than  one  hundred  dollars;  and  moreover  shall,  with  the  sure- 
ties on  his  official  bond,  be  liable  to  the  party  aggrieved  for  any 
loss  orNdamage  he  may  sustain  thereby."  ^^ 

§  666.  Form  of  transcript  and  certificate  to  be  transmitted 
by  justice  upon  an  appeal  taken  from  his  judgment. — As  the 
word  "transcript"  means  a  copy^^  it  is  the  duty  of  the  justice,  when 
an  appeal  is  taken  from  his  judgment,  to  make  out  an  exact  copy 
of  his  docket,  showing  everything  done  in  the  case,  and  then  ap- 
pend to  such  copy  the  following  certificate: 

I, ,  a  justice  of  district,  county  of  ,  West 

Virginia,  do  hereby  certify  that  the  foregoing  is  a  true  transcript 
from  my  docket  of  all  the  proceedings  had  before  me  in  a  certain 
civil  action  wherein  A.  B.  was  plaintiflF  and  C.  D.  was  defendant. 

Given  under  my  hand,  this day  of ,  190 — . 

,  J.  P." 

§  667.  The  pleadings  in  the  circuit  court  on  an  appeal  from 
a  justice. — "The  clerk  of  the  circuit  court,  on  receiving  the  said 
transcript  and  papers,  shall  file  the  same  and  docket  the  appeal. 
The  appeal  may  be  tried  upon  the  pleadings  made  up  in  the  justice's 
court,  or  the  pleadings  may  be  amended  before  or  during  the  trial 
of  the  "appeal  when  substantial  justice  will  be  promoted  by  the 
amendment."  '^ 

Under  this  statute  an  appeal  from  the  judgment  of  a  justice  is  a 
continuation  of  the  action  brought  before  the  justice  and  is  tried 
de  noz'O,  and  new  evidence  and  new  and  amended  pleadings  may  be 
allowed.-' 

^•Code,  ch.  50,  sec.   168;    1906,  sec.  '^Code,  ch.  50,  sec.   169;    1906,  sec. 

2119.  2120. 

2"Steringer  v.  John  Mackie  &  Co..  '^Bratt  v.  Marum,  24  W.  Va.  665; 

57  W.  Va.  63,  49  S.  E.  942,  943.  Poole  v.  Dilworth,  26  W.  Va.  583. 

«Ree  Code,  ch.  50,  sec.   168;    1906, 
sec.  2119. 
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The  pleadings  on  appeal  need  not  be  in  writing,  but  the  case  may 
be  tried  on  the  oral  pleadings  that  were  used  before  the  justice,  on 
a  brief  note  of  their  contents  on  the  justice's  docket.^* 

The  written  pleadings,  when  resorted  to,  whether  filed  before  the 
justice  or,  in  the  circuit  court,  need  not  be  of  any  particular  form, 
but  must  be  such  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended.**  If  a  party  tenders  a  plea  to  the 
action  pending  on  appeal  which  presents  a  good  defense,  it  should 
not  be  rejected  and  thus  deny  him  the  benefit  of  the  defense, 
though  such  plea  be  informal,  if  a  person  of  common  understand- 
ing may  know  what  is  intended  by  it.** 

§  667a.  Jurisdiction  of  circuit  court  on  apptal  commensurate 
wiA  that  of  the  justice. — ^Upon  an  appeal  to  the  circuit  ^court 
from  a  justice,  the  jurisdiction  of  such  court  is  measured  by  that 
of  the  justice,  and  the  nature  and  scope  of  the  controversy  can 
not  be  altered  on  such  appeal.^*  Nor  is  the  jurisdiction  of  the 
circuit  court  on  appeal  any  broader  than  that  of  the  justice.'** 

§  667b.  Amendment  of  pleadings  in  the  circuit  court  upon 
appeal  of  case  from  a  justice — ^New  proceedings. — It  is  expressly 
provided  by  statute  that  the  pleadings  may  be  amended  in  the 
circuit  court  in  an  action  taken  to  such  court  by  an  appeal  from 
a  justice.'*^  But  can  new  pleadings  be  filed  in  the  circuit  court 
when  none  was  filed  before  the  justice?**^  If  the  summons  may 
be  treated  as  a  complaint,  and  it  seems  this  may  be  done,***  any 
new  and  proper  pleadings  should  be  permitted  to  be  filed  in  the 
circuit   court .  and   be   treated   as   amendments   to  the   pleadings. 

§  667c.  Plea  and  issue  thereon  not  essential  to  valid  judg- 
ment rendered  by  the  circuit  court  upon  appeal  from  a  justice. — 

2*  Poole   V.   IWlworth,   26   W.   Va.  2«c  Code,    1913,    cIl    60,    sec.    169, 

683.  serial  sec.  2723. 

25  Poole  V.  Dilworth,  aupra;  Jones  2«*  See  Morse  v.  Rector,  44  W.  Vs. 

V.  Brouse,  32  W.  Va.  444,  9  S.  K  202,  28  S.  E.  763. 

Rep.  873.  2«e(yOonnor  v.  Dills,  43  W.  Va.  56, 

2e  Jones  v.  Brouse,  supra,  26  S.  E.  364;  Longacre  Colliery  Co. 

2«aHamilt»n    v.    Canfield,    70    W.  v.  Creel,  57  W.  Va.  247,  250,  251,  60 

Va.  629,  633,  74  S.  E.  878.  S.  E.  430. 

26ft  Hamilton  v.   Canfield,  supra. 
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If  it  appears  that  there  has  been  a  trial  of  the  case  as  if  a 
general  denial  of  the  plaintiff's  demand  has  been  entered,  and  the 
case  tried  on  its  merits,  the  judgment  will  not  be  reversed  simply 
because  there  has  been  no  plea  entered  and  joinder  of  issue 
thereon.**^ 

§  667d.  Assignee  of  judgment  may  prosecute  appeal  in  name 
of  assignor. — If  after  the  rendition  of  a  judgment  by  a  justice 
in  favor  of  the  plaintiff  in  the  action,  the  plaintiff  assigns  the 
judgment  to  a  third  party,  and  the  defendant  takes  an  appeal  to 
the  circuit  court,  such  assignee  may  prosecute  the  action  on 
appeal  in  the  name  of  the  assignor  to  final  judgment.*'^ 

■ 

§  668.  Continuance  of  the  action  on  appeal  in  the  circuit 
court  because  of  the  amendment  of  the  pleadings. — It  is  pro- 
vided by  statute  that  if  an  amendment  to  the  pleadings  in  an  action 
pending  in  the  circuit  court  upon  an  appeal  from  the  judgment  of 
a  justice  be  made  during  the  trial  oi  the  appeal,  and  it  be  made  to 
appear  to  the  satisfaction  of  the  court  that  a  continuance  of  the 


«•/ Security  Bank  Note  Co.  v. 
Shrader,  70  W.  Vu.  475v  74  S.  E. 
416;  Towneend  y.  Lumber  Co.,  75  W; 
Va..47,  83  S.  E.  185. 

The  court  in  the  course  of  its  opin- 
ion in  Townsend  y.  Lunvber  Co., 
eupra,  said:  "While  the  record  does 
not  show  entry  of  any  plea,  yet  the 
jury  were  sworn  to  *try  the  issue 
jolhed  between  thts  parties  and  a 
true  verdict  render  according  to  the 
eTideojDe.'  But,  as  the  effect  of  de- 
fendant's failure  to  plead  was  dis- 
cussed, and  held  not  ground  for  re- 
versal in  the  appeUate  court,  in  Note 
Co.  V.  Shrader,  70  W.  Va.  476 ;  TuUy 
V.  Deepard,  ^1  W.  V.  370;  Simpkins 
V.  White,  43  W.  Va.  125,  and  White 
V.  Emblem,  lb.  819,  no  fiuther  com- 
ment need  be  made. 

Nor  is  there  substantial  merit  in 
the  contention  based  on  plaintiff's 
failure  to  file  a  formal  complaint  be- 
fore the  justice  or  in  the  circuit 
court.    Evidently,  defendant  was  not. 


and  could  not  have  been,  prejudiced 
by  such  omission.  It  produced  the 
account,  showing  all  the  items  of  the 
transaction  from  its  beginning  to  the 
final  consummation.  Indeed,  it  kept 
it  in  the  name  of  Townsend,  who  re- 
HM  solely  upon  the  account  thus 
kept  and  produced.  He  had  none  to 
file,  and  filed  none  other  than  that 
so  fumiflAied.  The  defendant,  with 
full  knowledge  of  each  item  of  the 
account  and  of  plcdntiff's*  claim  for 
the  money  retained  by  it,  did  not 
even  demand  the  filing  of  a  com- 
plaint, or  object  to  the  prosecution 
of  the  action  before  the  justice  or  in 
the  circuit  court  without  it,  or  assign 
as  ground  for  a  new  trial  the  want 
of  it." 

2fly  Townsend  v.  Lmnber  Co.,  76  W. 
Va.  47,  83  S.  E.  186;  Watkins  v.  An- 
goti,  65  W.  Va.  193,  63  S.  E.  960; 
Garber  v.  Blatehley,  61  W.  Va.  147, 
41  S.  E.  222,^ 
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cause  is  necessary  in  consequence  of  such  amendment,  a  continu- 
ance shall  be  granted,  and  the  court  may  in  its  discretibn,  require 
the  party  making  the  amendment  to  pay  the  costs  of  the  con- 
tinuance.^^ 

If,  during  the  trial  of  an  appeal  it  is  made  to  appear  that  a 
party  is  entitled  to  amend  his  pleadings,  this  right  should  not  be 
denied  to  him,  because  the  other  party  could  not  then  proceed 
with  the  trial,  but  the  amendment  should  be  allowed,  and  if  the 
amendment  occasion  surprise  to  the  opposite  party,  the  case  ought 
to  be  continued.^*  But  a  mere  statement  that  the  party  is  taken 
by  surprise  is  not  sufficient  to  justify  a  continuance;  the  amend- 
ment should  be  of  such  a  character  as  that  it  is  apparent  to  the 
court  that  the  party  is  taken  by  surprise,  or  there  should  be  such 
a  showing  by  the  oath  or  affidavit  of  the  party  affected,  as  to  make 
it  apparent  that  the  case  should  be  continued. 

§  669.  The  trial  of  the  appeal  to  be  by  a  jury  of  twelve,  if  de- 
manded, and  determined  on  the  principles  of  law  and  equity.-^ 

The  statute  provides  that  if  the  sum  in  controversy  exceeds  twenty 
dollars  and  either  party  so  require,  a  jury  of  six  shall  be  selected 
and  impanelled  to  try  the  cause  in  like  manner  as-  other  juries  are 
selected  and  impanelled  in  said  court.  All  lawful  evidence  pro- 
duced in  relation  to  the  matter  in  difference  between  the  parties 
shall  be  heard,  whether  such  evidence  was  produced  before  the  jus- 
tice or  not,  and  the  cause  shall  be  determined  without  reference  to 
the  judgment  of  the  justice,  on  the  principles  of  law  and  equity.'^ 

The  law  authorizing  a  jury  of  six  on  the  trial  of  an  appeal  from 
the  judgment  of  a  justice  to  the  circuit  court  is  held  to  be  uncon- 
stitutional and  void,  and  that  on  the  trial  of  such  appeal,  where 
the  amount  in  controversy  exceeds  twenty  dollars,  if  required  by 
either  party,  a  jury  of  twelve  men  shall  be  selected  and  impanelled 
to  try  the  case  in  like  manner  as  other  juries  are  selected  and 
impanelled  in  said  court.*® 

The  cause  shall  be  "determined,"  that  is,  decided,  on  the  princi- 
ples of  "law  and  equity."  *^    It  is  quite  apparent  that  the  meaning 

2T  Oode,  ch.  50,  sec.  169 ;  1906,  eec.  w  Lovings    v.    Norfolk    A   W.    Ry. 

2120.  Co.,  47  W.  Va.  682,  35  S.  E.  Rep.  962. 

28  Powell  V.  Love,  36  W.  Va.  96,  14  8i  Code,  oh,  50,  sec.  169;  1906,  sec. 
S.  E.  Rep.  405.  2120. 

29  Code,  ch.  50,  sec.  169;  1906,  sec. 
2120. 
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of  the  phrase  "determined  upon  the  principles  of  law  and  equity," 
is  not  that  equitable  relief  may  be  administered  by  the  circuit 
court  on  an  appeal  of  a  civil  action  from  a  justice's  court,  as  the 
appeal  is  a  mere  continuation  of  the  case  as  begun  before  the 
justice,  and  the  latter  is  without  jurisdiction  in  equity.*' 

Inasmuch  as  our  justices'  act  is  taken  from  that  of  the  state  of 
New  York,  a  state  in  which  the  distinction  as  to  common-law  forms 
of  action  as  well  as  those  between  law  and  equity,  so  far  as  pro- 
cedure is  concerned,  has  been  abolished  and  in  which  the  prin- 
ciples of  law  and  equity  are  often  applied  in  the  same  case,  and 
also  in  justices*  courts  where  they  have  jurisdiction  of  the  sub- 
ject-matter, it  is  probable  that  the  clause  in  our  statute  permitting 
the  action  on  appeal  to  be  determined  upon  the  "principles  of  law 
and  equity"  was  inserted  to  enable  the  court  to  decide  the  action 
•without  applying  the  technical  rules  of  the  common  law. 

While  our  courts  have  not  determined  the  exact  meaning  of  the 
phrase  "principles  of  law  and  equity,"  as  used  in  this  statute,  an 
illustration  of  its  meaning  is  afforded  in  the  case  of  Grant  v. 
Wyatt,"  in  which  an  appeal  was  taken  from  the  judgment  of  a 
justice  wherein  the  penalty  of  the  appeal  bond  was  less  than  the 
judgment  rendered  by  the  circuit  court.  The  trial  court  rendered  a 
joint  judgment  against  the  appellant  and  those  signing  the  appeal 
bond  to  the  extent  of  the  penalty  of  the  bond,  and  gave  judgment 
for  the  balance  against  the  appellant  alone.  From  the  action  of 
the  trial  court  the  appellant  appealed  to  the  supreme  court,  which 
affirmed  the  judgment  of  the  court  below  on  the  ground  that  the 
strict  technical  rules  of  the  common  law  did  not  apply  under  and 
by  virtue  of  the  provision  that  the  appeal  should  be  determined 
upon  the  "principles  of  law  and  equity,"  thus  allowing  a  joint 
judgment  in  the  same  action  against  a  part  of  the  defendants 
and  a  separate  judgment  against  only  one  for  a  different  and 
smaller  amount.  This  could  not  be  done  ordinarily  in  a  common- 
law  action,  but  it  is  common  practice  to  accommodate  the  judg- 
ment to  the  situation  of  the  parties  in  a  court  of  equity.  There- 
fore, in  order  to  sustain  the  action  of  the  trial  court  in  this  case, 
it  was  necessary  for  the  court  to  apply  the  principles  both  of 
law  and  of  equity,  as  provided  by  the  statute. 

«2S€e  ante.  %  ISm  {c).  »8  61  W.  Va,  133,  56  S.  E.  187. 
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§  670.  When  an  appeal  from  a  justice  may  be  tried  in  the  cir- 
cuit court. — ^The  statute  provides  that  no  appeal  from  a  justice 
to  the  circuit  court  shall  be  tried,  on  motion  of  the  appellant,  with- 
in less  than  three  months  from  the  time  the  transcript  and  papers 
are  filed  witl^  the  clerk  of  the  circuit  court,  unless  the  appellee,  his 
agent  or  attorney,  be  present  at  the  time  of  application  for  the 
appeal,  or  ten  days'  notice  of  the  trial  has  been  gfiven  to  the 
appellee,  his  agent  or  attorney.^* 

§  671.  Form  of  notice  to  try  appeal  within  less  than  three 
months  from  time  transcript  and  papers  are  filed  with  clerk  of 
circuit  court. 

A  B.,  Plaintiff,         ]     Pending  on  appeal  in  the  circuit  court  of 

vs.  \    county.  West  Virginia,  from  judg- 

C.  D.,  Defendant.    J     ment  of  a  justice. 

The  plaintiff  {or  defendant,  as  the  case  may  be)  in  the  above 
named  action,  is  hereby  respectfully  notified  by  the  said  defendant 
and  appellant  therein,  that  the  undersigned  will. move  the  said  cir- 
cuit court  to  try  and  determine  said  action  now  pending  therein  on 
appeal,  at  the  next  term  of  the  said  court,  which  will  be  held  in  the 
month  of ,  19 — ,  beginning  on  the day  of  said  month. 

C.  D.,  Defendant  and  Appellant. 
By  counsel. 
Dated,  this day  of ,  19 — . 

§  672.  When  new  appeal  bond  to  be  given. — ^The  law  provides 
that  if  the  court,  in  any  case,  be  of  opinion  that  the  bond  filed  is 
insufficient,  or  the  security  doubtful,  it  shall  order  a  new  bond  in 
proper  form  and  with  good  security,  to  be  given  within  the  time 
specified  in  such  order."** 


84  Code,  ch.  50,  6ec.  169;  1906,  sec.  Gas  Oo.,  65  W.  Va.  216,  63  S.  E. 
2120.  1096,  the  court  in  its  opinion  said.  *^\ 

85  Code,  ch.  50,  sec.  170,  as  is  the  duty  of  the  justice  to  take  and 
amended  by  Acts  of  1901,  ch.  79;  approve  the  bond,  -and  when  appel- 
1906,  sec.  2121.  lant  has  attempted  to  comply  with 

In  Smith  v.  West  Virginia  Central  the  statute  in  relation  thereto,  and 


557 


APPEAL  IN   CIVIL  ACTIONS. 


§674 


§673.  Judgment  to  be  rendered  by  the  circuit  court  upon 
failure  to  give  new  appeal  bond. — When  a  new  appeal  bond  is 
required  to  be  given,  and  the  appellant  fails  to  give  such  bond,  or 
show  good  cause  why  he  has  not  given  it,  the  same  judgment 
which  was  rendered  by  the  justice,  with  the  costs  of  the  appeal, 
shall  be  entered  in  the  circuit  court,  without  further  trial,  against 
the  appellant  and  those  who  signed  the  bond,  if  it  be  such  bond  as 
is  first  named  in  section  one  hundred  and  sixty-four  of  chapter 
fifty  of  the  Code;  and  judgment  against  the  appellant  and  his 
sureties  for  the  costs  of  the  appeal,  if  it  be  not  such  bond.'* 

§  674.    Form  of  order  requiring  new  appeal  bond  to  be  given. 

'     •»      ^  I     Upon  appeal  from  the  judgment 

^   ^    ^^\     *  f     of  a  justice. 

C.  D.,  Defendant.    J 

It  appearing  to  the  court  that  the  bond  filed  in  this  case  is 
insufficient,  it  is  hereby  ordered  that  a  new  bond  in  proper  form, 


his  bond  has  been  approved  by  the 
justice,  but  it  appears  insufl^nent  in 
any  particular,  whether  in  ihe  pen- 
alty, or  in  any  other  requirement,  the 
statute,  we  think  is  intended  to  cover 
every  such  case,  and  requires  the  cir- 
cuit court,  when  the  appeal  has  been 
docketed  therein,  and  before  dismis- 
sal, to  require  a  new  bond,  to  be 
given,  otherwise  injustice  might  be 
done  appellant  and  he  be  deprived 
of  his  right  of  appeal.  In  Holmes 
V.  Yoke,  48  W.  Va.  267,  268,  one  of 
the  objections  of  the  bond  taken  by 
the  justice  was,  that  it  was  indefinite 
for  want  of  a  scroll  opposite  the 
name  of  one  of  the  securities.  The 
court  said:  'This  objection,  if  at  all 
tenable,  can  be  corrected  in  the  cir- 
cuit court  by  the  requirement  of  a 
new  bond,  under  sec.  170,  ch.  50, 
Code.'  In  Harbert  v.  Railroad  Co., 
50  W.  Va.  253,  258,  this  court  said: 
'It  may  be   objected   that  the   bond 


is  not  such  in  its  penalty  as  the  stat- 
ute requires  in  the  case  of  an  appeal 
from  the  judgment  of  a  justice,  but 
sec.  170,  ch.  50,  Code,  provides  that 
if  the  court,  in  any  case,  be  of  opin- 
ion that  the  bond  filed  is  insufficient, 
or  the  security  doubtful,  it  may  or- 
der a  new  bond  in  proper  form  and 
with  good  security  to  be  given  within 
a  time  specified  in  such  order.'  etc.'* 
^^Idem,  It  is  also  provided  in  this 
Bc^^'^ion  that  no  appeal  from  any  jus- 
tice of  the  peace  of  any  county  of 
this  state  shall  be  dismissed  on  the 
account  of  any  failure  of  any  such 
justice  to  comply  with  any  require- 
ments of  any  statute  now  in  force  re- 
lating to  appeals  from  justices  of  the 
peace,  provided  the  appellant  or  ap- 
pellants have  executed  bond  when 
said  bond  is  required,  and  done  all 
necessary  on  his  or  their  part  to  per- 
fect such  appeal,  and  in  no  case  shall 
any  appeal  from  any  justice  be  dis- 
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and  with  good  security,  be  given  before  this  court  on  or  before 
the day  of ,  19 — . 

§  675.  Form  of  judgment  to  be  entered  in  the  action  iq>on 
failure  to  give  new  appeal  bond. 

A.  B.,  Plaintiff  and  Appellee,  \     r\  i   r  ,      .    . 

!     On  appeal  from  the  judg- 

C.  D.,  Defendant  and  Appellant.     J  ^ 

This  day  came  again  the  parties  by  their  attorneys,  and  the 
defendant  and  appellant  having  failed  to  give  a  new  appeal  bond, 
as  required  by  a  former  order  entered  in  this  case,  and  having  had 
due  notice  that  such  new  appeal  bond  was  required ;  it  is  therefore 
considered  that  the  plaintiff  and  appellee  do  recover  of  and  from 
the  defendant  and  appellant,  C.  D.,  and  also  K.  T.,  who  signed 
the  appeal  bond  which  was  filed  before  the  justice  in  this  action, 

the  sum  of  dollars,  being  the  amount  obtained  before  the 

justice  in  this  action,  together  with  the  costs  incurred  by  the 
said  A.  B.  before  the  said  justice,  as  well  as  the  costs  incurred 
upon  this  appeal. 

§  676.  When  appeals  from  the  judgments  of  justices  may  be 
granted  by  the  circuit  .court  or  the  judge  thereof  in  vacation. — 

Appeals  from  the  judgments  of  justices  may  be  granted  after  the 
expiration  of  ten  days,  and  within  ninety  days  after  date  of  judg- 
ment, by  the  circuit  court  in  term  time,  or  the  judge  thereof  in 
vacation,  when  the  party  seeking  the  appeal  (except  in  those  cases 
in  which  no  bond  is  required),*^  shall  deliver  to  the  court  or  judge 
a  proper  bond  with  sufficient  security  thereto,  as  hereinafter  pre- 
scribed," and  show  by  his  own  oath,  or  otherwise,»good  cause  for 
his  not  having  taken  such  appeal  within  the  said  ten  days.'® 


missed  when  it  shall  uppear  to  the  of  law  governing  the  trial  of   such 

appellate  court  that  injustice  might  cases,   and  under   such  other  orders 

be  done  to  the   appellant  or  appel-  as  the  court  may  see  fit  to  impose. 

lants,  but  in  every  such  case  such  ap-  s?  See  anie,  I  656. 

peal  shall  be  docketed,  heard  and  dis-  ^s  Po«t,  §  680. 

posed  of  by  said  appellate  court  in  ^9  Code,  eh.  50|  sec.  174;  1906,  sec 

accordance  with  the  ordinary  rules  21&5. 
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§  677.  What  is  the  ''good  cause"  to  be*  shown  to  audiorize 
the  circuit  court  or  judge  thereof  in  vacation  to  grant  an  appeal 
from  the  judgment  of  a  justice  after  the  lapse  of  ten  days. — ^The 
"good  cause"  to  be  shown,  to  authorize  the  circuit  court  or  judge 
thereof  in  vacation,  to  grant  an  appeal  from  the  judgment  of  a 
justice  within  the  time  prescribed  by  law,  must  arise  from  such 
fact  or  facts  as  would  authorize  a  court  of  equity  to  enjoin  a  judg- 
ment of  the  circuit  court  to  enable  a  party  to  have  a  new  trial  of 
the  case  who  has  failed  to  apply  to  the  common-law  court  during 
the  term  for  such  new  trial ;  such,  for  instance,  as  fraud,  accident, 
mistake,  surprise,  or  some  adventitious  circumstance  beyond  the 
control  of  the  party.**^ 

Ignorance  of  a  party  of  his  legal  rights,  though  the  result  of  the 
advice  of  counsel,**  or  because  of  his  residence  outside  of  the 
state,**  or  that  he  has  neglected  to  attend  to  the  action  before  the 
justice,  or  to  take  an  appeal  within  ten  days  after  the  rendition 
of  the  judgment  by  the  justice,  because  of  his  absence  from  home 
attending  to  his  ordinary  business,  does  not  constitute  good  cause 
for  granting  an  appeal  by  a  circuit  court,  or  a  judge  in  vacation.** 

The  "good  cause"  contemplated  by  statute  may  be  illustrated  by 
several  specific  instances  in  which  appeals  granted  after  the  lapse 
of  ten  days,  have  been  sustained.  Thus,  an  appeal  should  be 
granted  after  the  lapse  of  ten  days  by.  the  circuit  court  or  judge 
thereof  in  vacation,  where  the  plaintiff  agreed  with  the  defendant 
to  dismiss  the  action,  but  afterwards  without  the  knowledge  of  the 
defendant,  obtained  judgment,  and  the  defendant  did  not  learn  of 
such  judgment  until  after  the  lapse  of  ten  days  from  the  date  of 
its  rendition;**  so  where  a  justice  fails  to  attend  at  the  hour  set 
for  trial  and  no  other  justice  appears  within  the  hour  to  try  the 

*o  PoweU  V.  MiUer,  41  W.  Va.  371,  *i  Ruifner  v.  Love,  sxipra, 

23    S.    E.    Rep.    657;     Hubbard    v.  .  *2  Hubbard    v.    Yocum,    8upra. 
Yocum,  30  W.  Va.  740,  5  S.  E.  Rep.  *«  Hubbard  v.  Yocum,  SMvpra. 

867;  Ruflfner  v.  Love,  24  W.  Va.  181;  4*McOormick  v.  Short,  49  W.  Vfl. 

Home  Sewing  Machine  Co.  v.  Flood-  1,  37  S.  E.  Rep.  769. 
ing,  27  W.  Va.  540. 
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case,  and  after  the  cohtinuance  has  been  consummated  by  lapse  of 
time,  one  of  the  parties,  in  the  absence  and  without  the  consent  of 
the  other,  calls  in  another  justice,  who  renders  judgment,  and  such 
original  justice  refuses  to  rehear  the  cause,  or  to  grant  an  appeal 
within  the  ten  days;*'  so  the  refusal  of  a  justice  to  grant  an 
appeal  from  his  judgment  in  a  proper  case/' 

It  IS  not  good  cause  for  the  allowance  of  an  appeal  from  the 
judgment  of  a  justice,  after  the  lapse  of  ten  days,  that  the  justice, 
after  trial  but  before  rendition  of  his"^  judgment,  expressed  to  an 
attorney  who  had  represented  the  petitioner  in  the  trial  his  inten- 
tion to  render  judgment  for  the  petitioner,  but  had  later  given 
judgment  against  him;  that  petitioner  had  heard  through  his 
attorney  that  the  judgment  was  in  his  favor,  and  that  he  had  not 
ascertained  what  had  actually  been  done  until  after  the  expiration 
of  the  ten-day  period.*^ 

So  a  petition  to  "a  judge  of  a  circuit  court  for  an  appeal 
from  a  judgment  of  a  justice,  showing,  as  ground  for 
the  application,  failure  to  file  the  bond  with  the  justice  within 
the  ten-day  period  allowed  by  law,  because  the  applicant's  place 
of  business  was  a  considerable  distance  from  the  place  of  trial, 
but  disclosing  omission  to  procure  the  bond  for  six  days  and  the 
mailing  of  it  to  an  attorney  by  reason  of  which  it  was  not  filed 
in  time,  the  attorney  being  absent  from  his  home  and  it  not 
appearing  that  he  was  advised  of  the  purpose  to  send  it  to  him, 
even  though  it  would  have  reached  him  before  his  departure,  if 
it  had  been  properly  routed  by  the  postal  authorities,  is  insuffi- 
cient; and  the  appeal  allowed  thereon  must  be  dismissed,  upon 
a  motion  for  dismissal  thereof."  *^* 

*B  Parsons  v.  Aultman,  45  W.  Va.  *7a  Taylor     v.     Campbell,     Coopei 

473,  31  S.  E.  Rep.  935.  and  Co.,  73  W.  Va.  680,  81  S.  E.  12. 

*•  Lowther   v.   Davis,   33   W.   Va.,  In  this  case  the  court  in  its  opinion 

132,  10  S.  E.  Rep.  20.  says:   "To  warrant  the  allowance  oi 

*7  McClung  V.  Price,  61  W.  Va,  84,  an  appeal  by  a  judge  of  the  circuit 

55  S.  E.  996.     See  in  this  connection  court  from  a  judgment  of  a  justice. 
Park  V.   Callaway,    128  Ga,   119,  57 
S.  E.  229. 
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"A  petition  to  the  circuit  court  for  appeal  from  the  judgment  of 
a  justice,  alleging  'that  for  a  long  time  before'  the  date  of  said 
judgment  the  wife  of  petitioner  'had  been  seriously  ill  and  in 
consequence  thereof  he  was  compelled  to  have  her  go  to  the 
hospital  at  Columbus,  Ohio,  there  to  undergo  an  operation  for  a 
disease  with  which  she  was  then  afflicted,  and  that  in  consequence 
of  her  sickness  your  petitioner  failed  to  appear  before  said  justice 
and  was  prevented  from  appearing,  and  in  consequence  thereof 
was  prevented  from  taking  an  appeal  from  the  judgment  of  the 
justice  aforesaid  within  ten  days  after  the  rendition  thereof,'  and 
'that  he  would  have  taken  his  appeal  ♦  *  *  within  the  ten  days 
*  *  *  had  he  not  been  prevented  therefrom  *  *  *  as  aforesaid,' 
does  not  show  the  good  cause  required"  by  the  statute,  the  essen- 
tial facts  necessary  to  show  such  cause  not  being  alleged.*^^ 

"If  a  justice  at  a  trial  announces  a  judgment  favorable  to  a 
party,  and,  after  the  lapse  of  ten  days  allowed  for  appeal,  enters 
as  of  the  date  of  the  trial,  a  wholly  different  judgment,  one  against 
the  party,  a  case  is  made  warranting  the  circuit  court  in  granting 
an  appeal  within  ninety  days."  *^^ 

So  "when  in  an  action  in  detinue  a  justice  of  the  peace  arbi- 
trarily or  fraudulently  and  in  total  disregard  of  the  evidence 
adjudges  the  alternative  value  of  the  property  sued  for  to  be  less 
than  fifteen  dollars  necessary  to  confer  jurisdiction  by  appeal 
upon  the  circuit  court,  and  on  request  refuses  to  award  defendant 
an  appeal  within  ten  days  from  the  date  of  the  judgment,  good 
cause  is  thereby  shown  for  the  award  of  an  appeal  by  the  circuit 
court  or  the  judge  thereof  in  vacation  within  ninety  days."  *^* 

§  678.  The  application  for  an  appeal  made  to  the  circuit  court 
or  judge  in  vacation  and  what  it  should  contain. — ^The  applica- 
tion may  be  by  petition  addressed  to  the  court  or  judge,  which  is 

the  petition  must  show  failure  to  6b-  371 ;  Hubbard  v.  Yokum,  30  W.  Va. 

tain   an  appeal  from  the  justice  by  740;  Ruffner  v.  Love,  24  W.  Va.  181." 

diligent   effort   within    the    ten    day  *7c  Johnson  v.  Ridgley,  64  W.  Va. 

period,  or  prevention  of  the  procure-  130,  61  S.  E.  42. 

ment  thereof  by  fraud  or  some  acci-  *T«iKrohn,  Fechheimer  and  Go.  v. 

dent  or  adventitious  circumstance  be-  Sohn,  68  W.  Va.  687,  70  S.  E.  699. 

yond  the  control  of  the  party  seek-  -^TeKohn   v.   Hemdon,   78   W.   Va, 

ing    it.     Price   v.    McClung,    W    W.  650,  90  S.  E.  107. 
Va.  86;  PoweU  v.  Miller,  41  W.  V«. 
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the  usual  mode,  and  it  shall  be  in  writing,  signed  by  the  party  ap- 
plying? and  duly  verified  by  his  own  affidavit  or  that  of  some  one  on 
his  behalf,  who  is  familiar  with  the  facts  set  forth  in  the  petition. 
The  facts  constituting  the  good  cause  may  be  independent  of  the 
petition,  but  filed  with  it  in  writing  duly  sworn  to,  or  they  may  be 
set  out  in  the  petition  duly  verified  by  oath,  and  the  better  course 
is  to  incorporate  the  facts  in  the  petition.*' 

§  679.  The  truth  of  the  facts  set  forth  in  the  petition  for  an 
appeal  to  be  granted  by  the  circuit  court  or  judge  thereof,  cannot 
be  contradicted. — As  construed  by  our  Supreme  Court  of  Ap- 
peals in  Hubbard  v.  Yocum*^  the  truth  of  the  facts  constituting  the 
"good  cause",  for  awarding  an  appeal  by  the  circuit  court  or  judge 
thereof  in  vacation  cannot  be  controverted ;  but  the  right  to  the  ap- 
peal must  appear  upon  the  face  of  the  written  application  therefor 
and  each  party  is  confined  thereto,  the  truth  of  such  facts  being 
assumed  for  the  purpose  of  the  maintenance  of  the  appeal. 

§  680.  Form  of  petition  to  be  presented  to  the  circuit  court  or 
judge  therefor  in  vacation  for  an  appeal  from  a  justice,  after 
the  lapse  of  ten  days  from  the  date  of  the  judgment. 


To  the  Honorable ,  Judge  of  the  Circuit  Court  of  • 

County,  West  Virginia: 

The    undersigned   petitioner   respectfully    represents   unto   your 

Honor  that  on  the  day  of ,  190—,  A.  B.  brought  a 

civil  action  against  the  undersigned  before  one  — : ,  a  justice  of 

the  peace  within  and  for  said  county,  for  the  recovery  of  money  due 
on  contract,  (or  for  damages  for  a  wrong,  as  the  case  may  be)  that 
is  to  say,  for  the  recovery  of  a  judgment  on  a  certain  open  account 
against  the  petitioner,  upon  which  a  judgment  in  favor  of  the  said 
A.  B.  against  the  undersigned  was  rendered  for dollars. 

Your  petitioner  further  represents  that  on  the  day  of 

,  190 — ,  he  filed  a  bond  with  good  security  before  said  jus- 
tice, in  a  penalty  double  the  amount  of  said  judgment,  and  applied 
to  the  said  justice  for  an  appeal  from  the  said  judgment;  and  the 
said  justice  assured  the  undersigned  that  he  would  make  a  tran- 
script of  his  docket  and  properly  certify  the  same,  and  forward  it 
and  the  papers  in  said  action  to  the  clerk  of  the  said  circuit  court ; 

« McCormick  v.  Short,  49  W.  Va.  "  30  W.  Va.  at  p.  769,  S  8.  E.  Rep. 

!„  37  S.  E.  Rep.  769.  at  877. 
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but  your  petitioner  is  informed  and  so  avers  that  the  said  justice 
afterwards  declined  and  refused  to  make  off  said  transcript  and 
transmit  the  papers  in  said  action,  and  also  refused  to  award  your 
petitioner  an  appeal  from  said  judgment;  and  that  your  petitioner 
was  not  aware  of  the  failure  and  refusal  of  said  justice  to  award 
your  petitioner  an  appeal  until  after  the  lapse  of  ten  days  from  the 
rendition  of  said  judgment.     « 

Your  petitioner  further  represents  unto  Your  Honor  that  he  has 
a  good  defense  to  said  action,  in  this,  that  he  has  off-sets  which  he 
filed  before  said  justice,  more  than  sufficient  to  pay  off  and  discharge 
said  account,  as  will  appear  from  the  account  of  his  off-sets  filed 
before  said  justice. 

Your  petitioner  further  shows  unto  your  Honor  that  he  has  exe- 
cuted another  proper  bond  with  sufficient  sureties  thereto,  payable 
to  the  State  of  West  Virginia,  in  the  penalty  of dollars,  con- 
ditioned as  required  by  section  one  hundred  and  seventy-five  of 
chapter  fifty  of  the  Code  of  West  Virginia,  which  is  herewith  pre- 
sented as  a  part  of  this  petition. 

Your  petitioner  therefore  prays  that  an  appeal  may  be  granted  to 
him  from  the  said  judgment  to  the  circuit  court;  that  your  Honor 
may  make  and  certify  an  order  to  said  justice  directing  him  to 
cease  all  further  proceedings  in  said  action,  and  that  the  said  jus- 
tice may  be  required  to  recall  any  and  all  executions  and  orders 
that  may  be  outstanding  for  the  enforcement  of  said  judgment,  and 
that  he  may  be  required  to  transmit,  without  delay,  to  the  clerk  of 
said  court,  a  complete  transcript  from  his  docket  of  the  proceedings 
in  said  action,  together  with  all  the  original  papers  relating  thereto ; 
and  grant  unto  your  petitioner  such  other  further  relief  as  to  your 
Honor  may  seem  meet  and  proper,  and  as  in  duty  bound  he  will 
ever  pray,  etc.  C.  D. 

State  of  West  Virginia,  County  of ,  to-wit : 

C.  D.,  the  petitioner  named  in  the  foregoing  petition,  being  first 
duly  sworn,  says  that  the  facts  and  allegations  therein  contained 
are  true  except  so  far  as  they  are  therein  stated  to  be  on  informa- 
tion, and  that  so  far  as  they  are  therein  stated  to  be  upon  infor^ 
mation,  he  believes  them  to  be  true.  C.  D. 

Subscribed  and  sworn  to  before  me,  this  the day  of 

,  190-. 

,  Notary  Public. 

{Or,  other  officer  administering  the  oath,) 
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§  681.     Court  or  judge  granting  appeal  after  lapse  of  ten  days 
shall  make  proper  order. — Requisites  of  such  order. — "In  such 
case,  if  the  appeal  be  granted,  and  the  bond  given  by  the  appellant 
be  with  condition  that  he  will  perform  and  satisfy  any  judgment 
which  may  be  rendered  against  him  by  the  circuit  court  on  such 
appeal,  the  court  or  judge  shall  make  and  certify  to  the  justice  an 
order  directing  him  to  cease  all  further  proceedings  in  the  cause, 
and  recall  all  executions  and  orders  that  may  be  outstanding  for 
the  enforcement  of  the  judgment,  and  transmit,  without  delay,  to 
the  clerk  of  the  said  court  a  complete  transcript  from  his  docket  of 
the  proceedings  in  the  action,  together  with  all  the  original  papers 
relating  thereto,  but  if  such  bond  be  not  given,  the  court  or  judge 
shall  omit  from  such  certificate  so  much  thereof  as  directs  the  jus- 
tice to  recall  all  executions  and  orders  outstanding  for  the  enforce- 
ment of  the  judgment.     Upon  the  receipt  of  such  transcript  and 
papers  by  the  clerk,  the  cause  shall  be  proceeded  with  in  the  circuit 
court,  as  in  other  cases  of  appeals  from  the  judgments  of  justices. 
Appeals  from  the  judgments  of  justices  of  the  peace  rendered  since 
the  first  day  of  October,  one  thousand  eight  hundred  and  eighty, 
where  the  same  have  not  already  been  taken  shall  be  allowed  by 
the  justice  having  possession  of  the  docket  of  the  justice  who  ren- 
dered such  judgments  in  like  manner  and  with  like  eflfect,  as  if  said 
appeal  had  been  applied  for  in  due  time  to  a  justice  who  had  the 
power  to  grant  the  same.     And  if  any  such  justice  fail  or  refuse 
to  grant  such  appeal,  when  applied  for,  the  same  may  be  granted 
by  the  circuit  court  of  the  county,  or  the  judge  thereof  in  vaca- 
tion." ""^ 

§  682. — ^Form  of  order  awarding  an  appeal  from  a  justice  after 
the  lapse  of  ten  days  from  date  of  judgment,  by  circuit  court. 

A.  B..  plaintiff  and  appellee,        \       Application  for  an  appeal 

^   ^     .  ^      /  ,  11     .     I       from  judgment  of  justice. 

C.  D.,  defendant  and  appellant.    )  ^     ^ 

This  day  came  the  said  C.  D.  and  presented  to  the  court  his 
petition  duly  verified,  praying  for  an  appeal  from  the  judgment 

of ,  a  justice  of  this  county,  rendered  on  the  day  of 

,  190 — ;  and  the  court  having  seen  and  inspected  said  peti- 
tion, and  this  application  having  been  made  within  ninety  days  from 

»Code,  ch.  50,  sec.  176;   1906,  lec.  2126. 
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the  date  of  the  rendition  of  the  said  judgment  of  the  justice;  the 
court  is  of  opinion  and  doth  hereby  order  that  the  said  appeal  be 
and  the  same  is  hereby  granted;  and  the  said  C  D.  having  exe- 
cuted an  apt  and  suff  cient  bond  with  good  security,  which  is  now 
approved  and  filed  with  the  clerk  of  this  court,  it  is  ordered  that 
an  appeal  be  and  the  same  is  hereby  granted  from  the  said  judg- 
ment.    And  it  is  ordered  that  the  said  ,  a  justice  of  this 

county,  do  cease  all  further  proceedings  in  said  action  wherein  the 
said  A.  B.  was  plaintiff  and  the  said  C.  D.  was  defendant,  lately 
pending  before  him  the  said  justice,  and  recall  all  executions  and 
orders  that  may  be  outstanding  for  the  enforcement  of  the  said 
judgment;  and  transmit  without  delay  to  the  clerk  of  this  court  a 
complete  transcript  from  his  docket  of  the  proceedings  had  in  said 
action,  together  with  all  the  original  papers  relating  thereto. 

And  it  is  ordered  that  a  copy  of  this  order  be  made  off  and  at- 
tested by  the  clerk  of  this- court,  to  be  forthwith  delivered  to  the  said 
justice. 

• 

§  683.  Form  of  order  warding  appeal  from  judgment  of  jus- 
tice after  the  lapse  of  ten  days  from  the  date  of  judgment,  by 
judge  in  vacation. — This  day  came  A.  B.  by  E.  F.,  his  attorney, 

before  the  undersigned  judge  of  the  circuit  court  of county, 

West  Virginia,  in  the  vacation  of  the  said  court,  and  presented  his 
petition  duly  verified  in  which  he  prayed  for  an  appeal  from  the 

judgment  of /one  of  the  justices  of  said  county,  rendered 

on  the day  of  ,  190 — ,  in  an  action  then  pending 

before  the  said  justice  in  which  said  A.  B.  was  the  plaintiff  and 
C.  D.  the  defendant. 

And  it  appearing  to  the  said  judge  from  the  said  petition  and 
the  exhibits  accompanying  the  same  that  the  amount  in  controversy 
before  said  justice  on  the  trial  of  said  action  exceeds  fifteen  dollars, 
exclusive  of  interest  and  costs,  and  the  said  A.  B.  having  delivered 

a  proper  bond  in  the  penalty  of dollars,  with as  his 

security,  which  security  the  court  doth  deem  good  and  sufficient, 
and  the  said  A.  B.  having  shown  to  the  court  by  the  said  petition 
as  well  as  the  affidavits  of  L.  M.  and  P.  Q.,  accompanying  the  said 
petition,  good  cause  for  not  having  taken  an  appeal  from  the  said 
judgment  within  ten  days  from  the  rendition  thereof,  and  this  appli- 
cation being  made  within  ninety  days  from  the  rendition  of  said 

judgment,  I., ,  judge  of  said  court,  do  hereby  grant  unto 

the  said  A.  B.  an  appeal  from  the  said  justice  to  review  his  judg- 
ment as  aforesaid.  ^ 
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And  it  is  hereby  ordered  by  me,  judge  as  aforesaid,  that  the  said 
justice  do  cease  all  further  proceedings  in  said  cause,  and  that  he 
do  cecal!  all  executions  and  orders  that  may  be  outstanding  for  the 
enforcement  of  said  judgment,  and  that  he  .do  transmit  without 
delay  to  the  clerk  of  the  said  circuit  court  a  complete  transcript 
from  his  docket  of  the  proceedings  in  said  action,  together  with 
all  the  original  papers  relating  thereto. 

/  And  it  is  hereby  ordered  that'the  clerk  of  this  court  do  enter  the 
foregoing  as  a  vacation  order  made  by  the  judge  of  said  court,  and 
that  he  make  off  without  delay  a  copy  of  said  order  and  deliver  the 
same  to  the  sheriff  of  said  county  to  be  served  upon  the  said 

,  the  justice  before  whom  the  said  judgment  was  rendered, 

and  the  sheriff  shall  execute  the  same  without  delay. 


Given  under  my  hand  as  judge  of  the  circuit  court  of 


county.  West  Virginia,  this  the day  of ,  19 — . 

,  Judge." 

§  684.  When  an  appeal  wiU  be  dismissed. — If  upon  an  appeal 
from  the  judgment  of  a  justice  it  appear  by  the  proof  or  other- 
wise, that  the  justice  did  not  have  jurisdiction  of  the  action,  the 
appellate  court  can  not  retain  jurisdiction,  and  the  action  will  be 
dismissed.*^^  Thus,  if  the  title  to  real  estate  is  brought  in  question 
before  the  justice,  and  the  same  matter  arise  on  appeal,  though 
raised  by  a  supplemental  answer  filed  after  the  appeal  is  docketed, 
it  is  the  duty  of  the  circuit  court  to  dismiss  the  appeal."  So,  if  an 
appeal  be  allowed  before  the  lapse  of  ten  days  from  the  date  of 
the  judgment  or  after  ninety  days  from  the  date  thereof  in  vaca- 
tion, the  appeal  should  be  dismissed  as  improvidently  awarded.  So, 
as  we  have  seen,"  if  an  appeal  be  awarded  by  such  court  or  judge 
without  "good  cause,"  it  will  be  likewise  dismissed.*^** 

§  684a.  Judgment  to  be  rendered  by  the  circuit  court  when 
the  appeal  from  the  justice  has  been  improvidently  allowed. — 
If  an  appeal  from  the  judgment  of  a  justice  has  been  improvi- 

Bi  The    foregoing    form    is    based  »*  See  ante,   §  676. 

upon  the  one  found  in  Hogg's  PL  &  54a  McClung  v.  Price,  61  W.  Va.  84, 

Forms  (2d  ed.),  at  pages  550,  551.  65  S.  E.  976;  Mallonee  v.  Taylor,  70 

»2Todd  &  Smith  v.  Gates,  20  W.  W.  Va.  467,  74  S.  E.  415;  Powell  v. 

Va.,  464.  Miller,  41  W.  Va.  371,  23  S.  E.  557; 

B3  Watson  V.   Watson,   45   W.   Va.  Hubbard  v.  Yokum,  30  W.  Va.  740, 

290,  31  S.  E.  Rep.  939.  5  S.  E.  867,  Ruffner  v.  Love,  24  W. 

Va.   181. 
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dently  allowed,  the  proper  and  only  judgment  to  be  rendered  by 
the  circuit  court  is  one  of  dismissal;***  in  such  case  no  judgment 
can  be  entered  in  favor  of  the  appellee  against  the  surety  on  the 
appeal  bond  for  the  amount  of  the  judgment  rendered  by  the 
justice  or  for  any  other  amount;***^  nor  can  a  judgment  for  costs 
be  rendered  by  the  circuit  court  in  such  a  case."* 

• 

§  684b.  Effect  upon  judgment  of  justice  when  appeal  improv- 
idently  awarded  and  such  appeal  is  dismissed  by  the  circuit 
court. — ^As  we  have  already  seen,"*  an  appeal  properly  allowed 
vacates  the  judgment  rendered  by  the  justice  and  the  case  upon 
appeal  stands  fo^  trial  as  if  no  judgment  had  been  rendered 
therein."'  But  it  is  otherwise  in  a  case  in  which  no  appeal  from 
the  justice  is  permissible  and  the  appeal  has  been  improvidently 
awarded.  In  such  case  if  the  judgment  of  the  justice  is  at  all 
affected  by  the  improvident  appeal,  it  is  only  temporarily  or  provi- 
sionally suspended,  and  upon  the  dismissal  of  the  appeal  the  judg- 
ment of  the  justice  again  becomes  effectual,'^*^  and,  of  course,  is 
then  enforceable  as  if  such  improvident  appeal  had  not  been 
allowed. 

§  G65.  Form  of  order  dismissing  an  appeal  because  the  title 
to  real  estate  is  brought  in  question. 

A.  B.,  Plaintiff  and  Appellee,  1     tt  i  ^         .t.    •   j 

rx-        7  I     Upon  appeal  from  the  judg- 

C.  D.,  Defendant  and  Appellant.     J 

This  day  came  the  parties  by  their  attorneys,*  and  neither  party 
requiring  a  jury,  the  court  was  substituted  in  lieu  of  a  jury  to  try, 
hear  and  determine  this  action.  After  having  heard  the  evidence, 
the  court  is  of  opinion  and  doth  so  find,  that  the  title  to  real 
estate  is  brought  in  question  in  this  action.  It  is  therefore  con- 
sidered that  this  action  be  and  the  same  is  hereby  dismissed  at 
the  cost  of  the  appellee. 

846  Taylor  v.  Campbell,  Cooper  and  "^Rose  v.  O'Brien,  swpra. 

Co.,  77  W.  Va.  347,  87  S.  E.  377;  Mknie,  §654. 

Rose  V.  O'Brien,  77  W.  Va,  316,  87  "/  Elkins  v.    Michael,   65   W.   Vo. 

S.  E.  278.  603,  64  S.  E.  619. 

54«  Taylor  v.  Campbell,  Cooper  and  ^^9  Taylor   v.    CampbeH,   Cooper  h 

Co.,  «i«pra.  Co.,  supra. 
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It  IS  therefore  considered  that  the  said  A.  B.,  plaintiff  and 
appellee,  do  pay  to  the  said  C.  D.,  defendant  and  appellant,  the 
costs  of  this  action  incurred  by  the  said  defendant  and  appellant 
before  the  said  justice,  as  well  as  all  costs  incurred  on  the  trial 
of  the  appeal  thereof  in  this  court. 

§  686.  Form  of  order  dismissing  an  appeal  because  the  same 
was  improvidently  awarded. 

A.  B.,  Plaintiff  and  Appellant,        1     tt  i  ^         ^i 

\     Upon  an  appeal  from  the 

C.  D.,  Defendant  and  Appellee.      J     J"^^™*^"*  °^  *  J"^"^*" 

As  in  form  under  §  685  to  the  asterisk  and  then  continue  as  fol- 
lows: and  it  appearing  to  the  court  that  the  appeal  in  this  action 
was  improvidently  awarded. by  the  judge  of  this  court  in  vacation, 
there  not  being  sufficient  ground  shown  upon  the  face  of  the  peti- 
tion upon  which  said  appeal  was  awarded  to  authorize  the  allow- 
ance of  an  appeal  from  the  judgment  of  the  justice,  after  the  lapse 
of  ten  days,  it  is  ordered  that  this  appeal  be  dismissed  as  improvi- 
dently allowed. 

§  687.  When  appeal  will  not  be  dismissed. — ^When  an  appeal 
has  been  taken  from  the  judgment  of  a  justice,  the  appellant  can 
not,  of  his  own  motion,  dismiss  the  appeal  over  the  objection  and 
without  the  consent  of  the  appellee,  and  have  the  judgment  ren- 
dered by  the  justice  confirmed.*^*  Upon  the  appeal  being  duly 
taken  either  party  has  the  right  to  have  the  case  tried  de  novo  in 
the  circuit  court.  Nor  can  the  appeal  be  dismissed  because  the 
bond  is  defective.  This  may  be  remedied  by  the  execution  of  a 
new  bond."' 

"Irregularities  and  mistakes  in  the  proceedings  of  a  justice  of 
the  peace,  in  an  action  wherein  he  had  jurisdiction  of  the  subject- 
matter  and  the  parties,  furnish  no  ground  for  dismissing  an 
appeal,  properly  taken,  to  the  circuit  court." '^•*     So  in  an  action 

86  Watson    V.    Hurry,    47    W.    V«.  5»«Whelan  v.  Railroad  Oo.,  70  W. 

809,  36  S.  E.  Rep.  830.  Va.  442,  74  S.  E.  410. 

»«  Holmes  v.  Yoke,  48  W.  Va,  267,  Continuing  case  in  ahsence  of  4he 

37   S.   E.  Rep.   545;    Smith  v.   West  parties  for  thiriy  days  does  not  oust 

Virginia  Central  Gas  Co.,  65  W.  Va.  the  justice  of  jurisdiction.     In  the 

216,  63  S.  E.  1096.  course  of  the  opinion  in  Whelan  y* 
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before  a  justice  for  recovery  of  possession  of  land,  judgment  for 
recovery  is  rendered  and  an  appeal  taken.  "On  motion  of  the 
plaintiff  the  defendant  is  called,  and  not  appearing,  his  appeal  is 
dismissed  and  judgment  entered  affirming  the  justice's  judgment. 
This  is  error,  the  burden  of  proving  his  case  being  on  the  plaintiff. 
The  defendant  is  under  no  duty  to  prosecute  the  case.""'*  And 
"after  an  appeal  to  the  circuit  court  within  ten  days,  or  on  peti- 
tion for  good  cause  shown,  within  ninety  days  from  the  date  of 
the  judgment  of  the  justice,  such  judgment  is  thereby  vacated,  and 
the  case  is  thereby  removed  into  the  circuit  court  for  trial  de  novo, 
and  no  issue  of  fact  tendered  by  answer  to  such  petition  or  other- 


Railroad  Co.,  8upra,  the  court  said: 
''After  taking  the  appeal,  defendant 
moved  to  dismiss  it,  on  the  ground 
that  the  transcript  from  the  justice's 
docket  showed  that,  on  June  23,  1908, 
that  being  the  day  on  which  the  sum- 
mons was  returnable,  neither  party 
to  the  action  appeared,  and  the  jus- 
tice, on  his  own  motion,  continued 
the  cause  until  the  23rd  of  July,  at 
which  time,  defendant  still  failing 
to  appear,  the  justice  heard  plain- 
tiff's proof  and  rendered  a  judgment 
in  his  favor.  The  court  overruled  the 
motion,  and  the  defendant's  counsel 
assign  this  action  of  the  court  as 
«rror.  The  nature  of  the  action  and 
the  amount  in  controversy  show  that 
the  justice  had  jurisdiction  of  the 
cause.  The  constable's  return  on  the 
summons  shows  it  to  have  been  served 
in  sufficient  time  and  in  proper  man- 
ner. This  gave  the  justice  jurisdic- 
tion over  the  person  of  defendant. 
His  jurisdiction  is,  therefore,  shown 
lo  have  been  complete.  It  is  not 
Accessary  to  decide,  nor  do  we  say, 
that  the  justice  had  a  right  to  con- 
tinue the  case  for  thirty  days,  in  the 
absence  of  both  parties,  nor  do  we  de- 
cide what  effect  such  continuance  had 
upon  the  justice's  judgment.  Be- 
cause, having  jurisdiction  of  the  par- 
ties, and  of  the  subject  matter,  the 
mistake,  if  such  it  is,  was  a  mistake 
in  procedure  only.    Whether  the  ju»- 


tice  erred,  after  having  acquired 
complete  jurisdiction,  and  whether 
the  error,  if  any,  rendered  his  judg- 
ment void,  or  only  voidable,  are 
questions  not  m<aterial  to  the  pro- 
ceedings in  the  circuit  court  on  ap- 
peal, because  the  appeal  had  the  ef- 
fect to  vacate  the  judgment  of  the 
justice,  in  any  event.  It  was  no 
longer  of  any  force.  Elkins  v. 
Michael,  66  W.  Va.  603,  64  S.  E.  619; 
DeArmit  v.  Town  of  Whitmer,  63  W. 
Va.  300;  Evans  v.  Taylor,  28  W.  Va. 
188.  The  appeal  having  been  prop- 
erly taken,  and  the  jurisdiction  of 
the  justice  being  clear,  defendant 
could  not  dismiss  its  appeal,  and 
thereby  prevent  a  trial  of  the  case. 
Elkins  V.  Michael,  supra;  Watson  v. 
Hurry,  47  W.  Va.  809.  The  appeal 
was  for  the  purpose  of  ^another  trial 
befere  the  court,  and  not  to  review 
the  proceedinge  of  the  justice.  Thoru 
v.  Thorn,  47  W.  Va.  4.  An  appeal 
from  a  justice  is,  more  accurately 
speaking,  a  removal  of  the  cause,  and 
not  an  appellate  procedure.  Elkins 
V.  Michael,  supra.  The  party 
against  whom  a  judgment  is  rendered 
by  a  justice,  having  jurisdiction,  and 
who  has  appealed,  can  not  dismiss 
his  appeal  over  the  objection  of  the 
opposing  party.  Watson  v.  Hurry, 
supra,** 

oe&Chenowifch    v.    Kennan,    61    W. 
Va.  108,  66  S.  E.  99. 
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wise  will  warrant  the  circuit  court  in  dismissing  such  appeal  as 
improvidently  awarded."  ^^^ 

§  688.     Form  of  order  overruling  motion  to  dismiss  appeal. 

A.  B.,  Plaintiff  and  Appellant,         1      ^  .  ,         ,, 

.    '      On  4n  appeal  from  the 

vs.  y     . 

C.  D.,  Defendant  and  Appellee.      j       J     &"^  J  ^  ^^^- 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  the 
defendant  moved  the  court  to  dismiss  the  appeal  awarded  herein;, 
which  motion  being  argued  by  counsel  and  considered  by  the  court, 
is  hereby  overruled,  and  the  court  doth  hereby  decline-  to  dismiss 
this  appeal. 

§  688a.  The  issues  that  may  be  made  up  in  the  circuit  court 
upon  the  appeal. — The  issues  to  be  tried  necessarily  depend  upon 
the  pleadings;  but  formal  pleadings  are  not  required  in  a  justice's 
court,  as  they  are  sufficient  if  in  such  form  as  "to  enable  a  person 
of  common  understanding  to  know  what  is  intended."  "** 

While  it  is  advisable  to  so  formulate  the  pleadings  upon  an 
appeal  as  to  raise  a  proper  issue  between  the  parties  for  the  trial 
of  the  case,  if  this  has  not  already  been  done^  before  the  justice, 
yet  a  failure  to  do  so  is  not  fatal  to  the  judgment  rendered  upon 
the  trial  of  the  action  on  its  merits.^®^ 

If  the  pleadings  before  the  justice  are  sufficient  to  inform  the 
defendant  of  the  nature  and  extent  of  the  plaintiff's  claim,  no 
further  pleadings  on  his  part  will  be  required  by  the  circuit  court 
on  the  appeal  ;^''^  but  if  the  defendant  seeks  to  recover  a  judg- 
ment over  and  against  the  plaintiff  upon  his  own  demand,  there 
must  be  filed  an  account  or  claim  thereof  in  the  circuit  court 
upon  appeal,  if  no  such  account  or  claim  was  filed  before  the 
justice,  else  the  defendant  can  recover  no  judgment  against  the 
plaintiff.'^^^ 


8«cMnllonee  v.  Taylor,  70  W.  Va.  Shrader,  supra;  Townsend  v.  Bnish- 

467,   74   S.    E.   415.  "  See   also  ante,  by  Run  Lumber  Co.,  75  W.  Va.  47,  83 

1679.  S.  E.  185. 

cod  Sociiritv.    Bank     Note     Co.     v.  66/  Averill  v.  Boyer,  69  W.  Va.  396, 

Shrader,  70  W.  Va.  475,  74  S.  E.  416.  71  S.  E.  707. 

See  also  ante,  §  100.  ^^i^  Longacre  Colliery  Co.  v.   Creel, 

60C  jsecurity     Bank     Note     Co.     v.  57  W.  Va.  347,  50  S.  E.  430. 
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§  689.  Judgment  to  be  rendered  against  appellant  and  those 
who  signed  appeal  bond. — When  the  judgment  appealed  from 
is  against  the  appellant  for  any  sum  of  money,  and  an  equal  or 
greater  sum  is  found  due  by  the  appellant,  judgment  shall  be  ren- 
dered by  the  circuit  court  against  the  appellant  and  those  who 
signed  the  bond  first  named  in  section  one  hundred  and  sixty- 
four  of  chapter  fifty  of  the  Code,  if  such  bond  be  given, 
for  the  sum  due,  including  interest  and  costs  up  to  the  time 
the  appeal  was  taken,  with  damages  on  the  aggregate  at  the  rate 
of  ten  per  cent,  per  annum,  until  payment,  and  the  costs  of  the 
appeal;  but  if  the  appeal  bond  be  for  the  payment  of  costs  only, 
judgment  shall  be  given  against  the  appellant  and  those  who 
signed  the  bond  for  the  costs  of  the  appeal.'"^ 
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§  690.  Form  of  judgment  to  be  entered  against  appellant  and 
those  who  signed  the  appeal  bond. —  After  the  style  of  the  cause 
and  the  recital  of  the  proceedings  leading  up  to  the  judgment,  con- 
tinue as  follows:  It  is  therefore  considered  by  the  court  that  A.  B., 
the  plaintiff  and  appellee,   do   recover   of   and    from   C.   D.,   the 

defendant   and    appellant,    and   ,    the    security    signing   the 

appeal  bond  in  this  case,  the  sum  of  dollars,  the  amount 

ascertained  by  the  jury  in  its  verdict  as  aforesaid,  and  the  further 

sum  of  dollars,  being  the  costs  of  this  action  up  to  the 

time  the  appeal  herein  was  taken,   which  aggregate   the  sum  of 

dollars,  and  damages  on  the  said  aggregate  sum  of 

dollars  at  the  rate  of  ten  per  cent,  per  annum  until  paid,  together 
with  the  costs  of  this  appeal. 

§  691.  Form  of  judgment  to  be  entered  against  appellant  and 
those  who  signed  appeal  bond,  when  given  for  costs  only. — 
After  the  recital  of  the  style  of  the  action  and  the  proceedings 
leading  up  to  the  judgment,  continue  as  follows:  It  is  therefore 
considered  by  the  court  that  the  plaintiff  and  appellee  do  recover 

of  and  from  C.  D.,  the  defendant  and  appellant,  the  sum  of 

dollars,  the  amount  ascertained  by  the  jury  in  their  verdict  as 
aforesaid,  with  legal  interest  thereon,  from  this  date  until  paid, 
together  with  the  costs  incurred  by  the  said  A.  B.  before  the 
justice;  and  it  is  further  considered  by  the  court  that  the  said 
A.  B.,  plaintiff  and  appellee,  do  recover  of  and  from  C.  D.,  the 

87  Code,  ch.  50,  sec.  172;  1906,  sec.  2123. 
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defendant  and  appellant,  and ,  the  party  signing  the  appeal 

bond  in  this  action,  his  costs  in  and  about  the  prosecution  of  his 
action  on  this  appeal  expended. 

§  692. — ^Form  of  judgment  to  be  entered  when  rendereil  in 
favor  of  appellant. — After  the  style  of  the  action  and  the  recital 
of  what  has  occurred  leading  up  to  the  judgment,  continue  as  fol- 
lows: It  is  therefore  considered  by  the  court  that  A.  B.,  the 
plaintiff  and  appellee,  take  nothing  by  his  action,  and  that  C.  D., 
the  defendant  and  appellant,  do  recover  of  and  from  the  said  A.  B., 
the  plaintiff  and  appellee,  his  costs  in  and  about  the  prosecution  of 
his  defense  in  this  behalf  expended,  as  well  before  the  justice  as  in 
this  court. 

§692a.  The  limit  of  the  liability  of  a  surety  on  an  appeal 
bond. — ^As  held  by  our  Supreme  Court  of  Appeals,  the  limit  of  the 
liability  of  a  surety  upon  an  appeal  bond  given  under  section  164 
of  chapter  50  of  the  Code,  conditioned  that  the  appellant  will 
perform  and  satisfy  any  judgment  which  may  be  rendered  against 
him  by  the  circuit  court  on  such  appeal,  is  the  penalty  of  the  bond.*^* 

In  an  action  of  unlawful  entry  and  detainer  "begun  before  a 
justice  and  appealed  by  the  defendant  to  the  circuit  court,  the 
circuit  court,  on  the  verdict  finding  for  plaintiff  damages  for  rent 
accrued  to  plaintiff  may  in  addition  to  pronouncing  judgment  for 
possession,  and  pursuant  to  sections  172  and  218,  chapter  50,  Code, 
1913,  give  judgment  also  in  favor  of  plaintiff,  and  against  defend- 
ant and  those  who  signed  his  appeal  bond  as  sureties,  for  the 
amount  of  such  damages,  though  in  excess  of  the  amount  of 
damages  claimed  in  the  summons  of  the  justice."  ^''^ 

§  692b.  If  judgment  against  the  appellant  be  in  excess  of  the 
penalty  of  the  appeal  bond  the  appellee  may  file  a  remittitur  as 
to  the  surety  as  to  such  excess. — If  the  appellee  obtains  a  judg- 
ment upon  the  trial  of  the  appeal  in  the  circuit  court  against  the 
appellant  in  excess  of  the  penalty  of  the  appeal  bond,  he  may 
remit  such  excess  as  to  the  surety  on  the  bond,  and  take  judg- 
ment against  the  appellant  and   the  said  surety  for  an  amount 


»7o  Grant  v.  Wyatt,  61  W.  Va.  133,         8T6  Pribble  v.  Stanley,  74  W.  Va. 
56  S.  E.  187.  76,  81  S.  E.  677. 
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equal  to  the  penalty  of  such  appeal  bond,  taking  judgment  for 
the  entire  amount  of  the  judgment  against  the  principal  alone.*^** 

§  692c.  Judgment  upon  the  merits  of  the  case  on  an  appeal 
rendered  by  the  circuit  court  should  be  final  in  order  to  terminate 
the  controversy — What  constitutes  such  final  judgment. — It  is 

decided  in  the  c^se  of  DeArmit  v.  Town  of  Whitmer,'^^  that  "a 
judgment  which  merely  awards  costs  to  the  defendant  without 
more  is  not  a  final  judgment.  In  order  to  have  that  character  it 
must  profess  to  terminate  and  completely  dispose  of  the  action. 
Hence,  if  for  the  defendant,  the  final  judgment  must  state  that  he 
be  dismissed  without  day,  or  that  it  is  considered  that  the  plain- 
tiff take  nothing  by  his  suit,  or  otherwise  refer  to  the  disposition 
made  of  the  subject-matter." 

§692d.  Form  of  judgment  when  appellee  recovers  a  judg- 
ment in  excess  of  the  penalty  of  the  appeal  bond  and  files 
remittitur  or  release  as  to  such  excess. 

A.  B.,  Plaintiff,         ] 

vs.  V    Upon  an  appeal  from  a  justice. 

C  D.,  Defendant.    J 

This  day  came  the  plaintiff  and  appellee  and  the  defendant  and 
appellant  by  their  respective  counsel,  and  thereupon  came  a  jury, 
to-wit:  J.  K.  and  eleven  other  good  and  lawful  men  duly  selected, 
tried  and  sworn  to  well  and  truly  try  the  matter  in  difference 
between  the  said  plaintiff  and  the^  said  defendant  and  a  true 
verdict  render  according  to  the  evidence;  and  after  the  intro- 
duction of  all  of  the  evidence  in  the  case  and  after  the  jury  had 
received  the  court's  instructions  and  heard  the  argument  of 
counsel,  they  were  sent  to  their  room  to  consider  of  their  verdict, 
and  after  a  time  returned  into  court  and  upon  their  oaths  do  say : 
"We,  the  jury,  find  for  the  plaintiff  and  appellee  and  assess  his 
damages  at  two  hundred  and  fifty  dollars,  including  interest  to 
this  date.     J.  K.,  Foreman." 

And  it  appearing  to  the  court  that  the  penalty  of  the  appeal 
bond  given  before  the  justice  who  tried  the  cause  is  only  in  the 
sum  of  two  hundred  and  twenty-five  dollars,  and  it  further  ap- 

"c  Grant  V.  Wyatt,  wprow  "d63  W.  Va.  300,  60  S.  E.   136. 

See  ante,  §692. 
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pearing  to  the  court  that  the  said  A.  B.,  plaintiff  and  appellee,  has 
executed  a  release  of  twenty-five  dollars  of  said  verdict  as  to 
E.  F.,  the  surety  who  signed  the  said  appeal  bond,  it  is  therefore 
considered  by  the  court  that  the  plaintiff  and  appellee,  A.  B.,  do 
recover  of  C.  D.,  the  defendant  and  appellant,  and  the  saicT  E.  P., 
surety  on  the  appeal  bond  given  in  this  case,  the  said  sum  of 
two  hundred  and  fifty  dollars,  the  amount  ascertained  by  the 
jury  in  their  verdict  as  aforesaid,  and  plaintiff  and  appellee's  costs 
in  the  justice's  court,  as  well  also  as  in  this  court  expended,  the 
plaintiff  and  appellee  now  here  remitting  and  releasing  as  against 
said  surety  all  of  the  said  two  hundred  and  fifty  dollars  over  and 
above  the  said  sum  of  two  hundred  and  twenty-five  dollars,  the 
penalty  of  the  appeal  bond;  it  is  therefore  considered  that  the 
plaintiff  and  appellee  do  recover  against  the  said  C.  D.  and  the 
said  E.  P.,  the  said  sum  of  two  hundred  and  twenty-five  dollars 
with  damages  thereon  at  the  rate  of  ten  per  cent,  per  annum 
until  paid."*^ 

§  692e.  Form  of  remittitur  or  release  of  judgment  in  excess 
of  penalty  of  appeal  bond. — Whereas,  in  the  case  of  A.  B.,  plain- 
tiff, vs.  C.  D.,  defendant,  lately  tried  before  L.  M.,  a  justice  of  the 

county   of  and   state   of   West   Virginia,   an   appeal   was 

taken  from  the  judgment  rendered  therein  by  the  defendant  C.  D. 
to  the  circuit  court  of  said  county  wherein  the  penalty  of  the 
appeal  bond  was  two  hundred  and  twenty-five  dollars,  and  upon 
the  trial  of  said  case  on  appeal  to  said  court  a  verdict  was  ren- 
dered for  two  hundred  and  fifty  dollars  and  judgment  thereon 
given  against  the  said  C.  D.  and  E.  P.,  the  surety  on  said  appeal 
bond.  Now,  therefore,  the  undersigned  A.  B.,  the  plaintiff  and 
appellee  in  the  foregoing  action  in  whose  favor  the  said  judgment 
for  two  hundred  and  fifty  dollars  was  rendered,  hereby  releases 
twenty-five  dollars  of   said  judgment   so  far  as  the  said  E.   P., 


870  The  foregoing  form  is  taken 
from  the  case  of  Grant  v.  Wyatt, 
61  W.  Va.,  133,  56  S.  E.  187,  in  which 
the  following  is  the  third  point  of 
the  syllabus:  "When  upon  trial  of 
the  action  upon  appeal  there  is  found 
to  be  due  to  the  appellee  a  sum  not 
exceeding  the  amount  of  a  justice's 
jurisdiction,  but  greater  than  the 
penalty    of    such    appeal    bond,    and 


judgment  for  such  sum  is  entered 
against  the  appellant  and  his  surety 
on  the  bond,  and  the  appellee  at  the 
time  of  judgment  is  allowed  to  file  a 
remittitur  or  release,  as  to  the  sure- 
ty of  the  excess  above  the  penalty  of 
the  bond,  the  judgment  allowing  the 
remittitur  is  not  void,  or  prejudicial 
to  the  appellant  or  his  Burety." 
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the  surety  in  the  said  appeal  bond,  is  concerned,  and  no  further, 
holding  and  retaining  the  right  to  enforce  all  of  the  said  judgment 
as  to  the  said  C.  D.  and  two  hundred  and  twenty-five  dollars 
thereof  as  to  the  said  E.  F.,  surety  as  aforesaid. 

Given    under    my    hand    and    seal    this    the    day    of 

,  19-. 

A.  B.  (Seal)"^ 

§  693.  The  rules  and  principles  governing  a  circuit  court  in 
the  entry  and  rendition  of  judgments  on  appeals. — It  is  provided 
by  statute  that  in  all  cases  of  appeal  from  a  justice  to  a  circuit 
court,  the  court,  subject  to  the  rules  prescribed  by  chapter  fifty  of 
the  Code  relating  to  appeals,  when  such  rules  are  applicable,  shall 
make  any  order  during  the  progress  of  the  cause,  which  the  prin- 
ciples of  law  or  equity  may  require;  and  shall  render  judgment  as 
the  right  shall  appear,  and  proceed  to  enforce  the  same  as  other 
judgments  of  the  court  are  enforced  without  remanding  the  cause 
again  to  the  justice.  The  judgment  in  the  circuit  court,  if  in  favor 
of  the  appellee,  shall  be  against  the  appellant  and  those  who  signed 
the  bond.  Upon  the  trial  of  the  appeal,  the  amount  due,  if  any, 
from  one  party  to  the  other,  shall  be  ascertained,  and  judgment 
rendered  therefor,  in  the  manner  required  by  section  one  hundred 
and  fourteen  of  this  chapter.^* 

While  great  liberality  under  the  provisions  of  the  Code  contained 
in  this  section  prevails  with  reference  to  trial  of  appeals  from  the 
judgments"  of  justices  in  the  circuit  court,  yet  the  court  can  not 
ignore  the  substantial  forms  and  requirements  of  the  law.  Thus,  it 
must  render  a  judgment  so  as  to  give  it  the  necessary  form  and 
eflFect  of  a  judgment,  as  much  so  possibly  as  if  the  action  were 
originally  brought  in  the  circuit  court.*^®  For  illustration,  in  an 
action  before  a  justice  on  a  note,  on  appeal  to  the  circuit  court  the 
jury  "find  for  the  defendant,"  and  the  court  overrules  as  well  a 
motion  to  set  aside  the  verdict  and  award  a  new  trial  as  a  motion 
in  arrest  of  judgment,  and  renders  judgment  alone  for  costs,  but 
renders  no  judgment  adjudicating  the  matters  in  difference  between 


»TrThe    foregoing    form    is    based  ss  Code,  ch.  50,  sec.  173;  1906,  sec. 

upon  the  principles  announced  in  the  2124. 

case  of  Grant  v.  Wyatt,  61  W.  Va,  «» Ritchie  County  Bank  v.  Bee,  60 

133,  66  S.  E.  187.  W.  Va.  386,  55  S.  E.  380. 
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the  parties  litigant.®^  This  is  not  such  a  finaKjudgment  as  will 
support  a  writ  of  error  to  the  supreme  court  of  appeals.  Nor 
can  this  judgment,  after  the  adjournment  of  the  court,  be  extended 
into  a  final  judgment  adjudicating  the  rights  of  the  defendant. 

§  693a.  Interest  to  be  reckoned  from  date  of  verdict  in  actions 
on  contract — Rule  otherwise  in  actions  of  tort. — When  a  verdict 
is  rendered  in  an  action  founded  upon  contract,  interest  should 
be  included  in  the  judgment  from  the  date  of  such  verdict, 
whether  rendered  by  the  justice  or  on  appeal  to  the  circuit  court.*^* 
In  actions  of  tort  the  rule  is  otherwise,  and  interest  is  only  reck- 
oned from  the  date  of  the  judgment.**^ 

§  693b.  Verdict  and  judgment  of  circuit  court  upon  an  appeal 
in  an  action  of  imlawful  entry  and  detainer — Execution  on  the 
judgment. — ^Upon  the  trial  of  such  appeal  in  the  circuit  court,  if 
the  verdict  of  a  jury,  or  the  finding  of  the  court  when  the  case 
is  tried  without  a  jury,  be  that  the  defendant  before  the  justice  un- 
lawfully withholds  the  premises  in  controversy,  or  any  part  thereof 
(describing  the  part)^  from  the  plaintiff  before  the  justice,  such 
verdict  shall  further  assess  the  amount  of  such  plaintiff's  dam- 
ages, if  any,  for  being  kept  out  of  possession  of  the  premises 
unlawfully  withheld,  accruing  up  to  the  date  of  the  verdict,  or  if 
the  appeal  is  tried  by  the  court  in  lieu  of  a  jury,  the  court  shall 
find  the  amount  of  such  damage,  if  any,  accruing  up  to  the  date 
of  its  judgment,  and  judgment  shall  be  rendered  in  favor  of  such 
plaintiff,  where  he  is  the  appellant,  that  he  recover  possession  of 
the  premises,  or  of  the  part  so  described,  together  with  such  dam- 
ages where  any  are  assessed  by  the  jury  in  their  verdict,  or  found 
by  the  court,  with  interest  therieon  from  the  date  of  the  verdict 
or  from  the  date  of  the  judgment  where  the  case  is  tried  by 
the  court  in  lieu  of  a  jury,  and  his  costs  both  before  the  justice 
and  in  the  circuit  court.  The  judgment  in  the  circuit  court,  if  in 
favor  of  the  appellee,  and  such  appellee  has  been  the  defendant 
before  the  justice,  shall  be  against  the  appellant  and  those  who 
signed  the  appeal  bond.  The  judgment  in  the  circuit  court,  if  in 
favor  of  the  appellee,  and  such  appellee  has  been  the  plaintiff 
before  the  justice,  shall  be  against  the  appellant  for  possession  of 

•0  Ritchie    County    Bank    v.    Bee,  «o6  Talbot  v.  West.  Va.  C.  &  P.  By. 

««pm.  Co.,  42  W.  Va.  660,  26   S.   E.   311; 

»oo  Stone  V.   First   National   Bank  Hannum  v.  Hill,  52  W.  Va.  166,  43 

of  Clendennin,  72  W.  Va.  171,  77  S.  S.  E.  223. 
£.  969. 


577  APPEAL   IN    CIVIL   ACTIONS.  §  693c 

the  premises  and  against  the  appellant  and  those  who  signed  the 
appeal  bond  for  the  damages  assessed  by  the  jury  in  their  verdict, 
or  found  by  the  court,  with  interest  thereon  as  aforesaid  and 
said  costs.  Executions  may  issue  separately  for  possession  of  the 
premises  and  for  such  damages  and  costs,  or  they  may  be  included 
in  the  same  execution,  at  the  option  of  the  party  in  whose  favor 
the  judgment  has  been  rendered.'^*' 

§  693c.  Complete  form  of  judgment  for  plaintiff  as  appellee 
rendered  upon  the  verdict  of  a  jury,  in  unlawful  entry  and  de- 
tainer, upon  appeal  to  the  circuit  court. 

A.  B.,  Plaintiff  and  Appellee,  1     tt  i    ^ 

'  .      ^^       '  '     Upon   an   appeal   from   a 

r    iustice. 
C.  D.,  Defendant  and  Appellant.    J 

This  day  came  the  parties  by  their  attorneys,  *  and  thereupon 
came  a  jury,  to-wit :  L.  K.  and  eleven  other  good  and  lawful  men, 
selected  by  lot,  and  in  the  manner  provided  by  law,  and  duly 
impanelled  and  sworn  to  well  and  truly  try  whether  the  defendant 
and  appellant  unlawfully  withholds  the  premises  in  controversy 
from  the  plaintiff  and  appellee  and  to  assess  the  plaintiff's  dam- 
ages for  the  unlawful  detention  thereof,  if  they  find  that  the 
defendant   does   unlawfully   detain   the   same    from   the   plaintiff. 

And  the  jury  having  heard  all  the  evidence  adduced  in  this 
cause,  the  court's  instructions  given  them  and  the  argument  of 
counsel,  retired  to  their  room,  and  after  a  time  returned  into 
court  and  upon  their  oaths  do  say:  "We,  the  jury,  find  the  defend- 
ant and  appellant  does  unlawfully  withhold  from  the  plaintiff  and 
appellee  the  premises  in  controversy  in  this  action,  and  which  are 
described  as  follows :  (here  describe  the  premises  so  that  the\ 
locality  thereof  may  be  ascertained  and  identified  with  reasonable 
certainty) . 

"And  we  do  assess  the  damages  of  the  plaintiff  and  appellee 
for  the  unlawful  detention  of  said  premises  by  the  defendant  and 
appellant  at  the  sum  of  fifty  dollars"  (or  whatever  the  damage 
may  be  found  by  the  jury), 

O.  T.,   Foreman. 

It  is  therefore  considered  that  the  plaintiff  and  appellee  do 
recover  possession  of  the  premises  in  controversy  as  described 
in  the  verdict  of  the  jury  in  this  action;  and  it  is  further  con- 

wcCode,    1913,    ch.    60,    sec    218,  serial  sec.  2772. 
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sidered  that  the  plaintiff  and  appellee  do  recover  of  and  from . 
the  defendant  and  appellant,  and  J.  K.,  the  surety  on  the  appeal 
bond  given  in  this  case,  the  sum  of  fifty  dollars,  the  damages 
assessed  by  the  jury  for  the  unlawful  detention  of  said  premises, 
with  interest  thereon  from  this  date  until  paid,  and  liis  costs  in 
this  court  upon  appeal  as  well  as  the  costs  before  the  justice.®^* 

§  693d.  Complete  form  of  judgment  in  unlawful  entry  and 
detainer  for  plaintiff  as  appellant  rendered  by  the  circuit  court 
upon  an  appeal  when  case  is  tried  by  the  court  in  lieu  of  a  jury. — 

Follozv  form  given  in  §693c,  mutatis  mutaritis,  to  the  *  and 
continue  as  follows:  and  neither  party  desiring  a  jury,  but  ex- 
pressly waiving  a  trial  by  jury,  the  parties  submitted  the  issue  to 
the  court  to  try  and  determine  whether  the  defendant  *  and 
appellee  unlawfully  withholds  the  premises  in  controversy  from 
the  plaintiff  and  appellant,  and  to  assess  the  plaintiff's  damages 
claimed  by  him  for  the  unlawful  detention  thereof. 

And  the  court  having  heard  all  the  evidence  and  the  argument 
of  counsel,  is  of  opinion,  and  doth  so  find,  that  the  defendant 
and  appellee  does  unlawfully  withhold  from  the  plaintiff  and 
appellant  the  premises  in  controversy  in  this  cause,  but  doth  find 
no  damages  for  the  detention  thereof. 

It  IS  therefore  considered  that  the  plaintiff  and  appellant  do 
recover  of  and  from  the  defendant  and  appellee  the  premises  in 
controversy  in  this  action  and  as  described  in  the  summons  issued 
therein. 

And  it  is  further  considered  that  the  plaintiff  and  appellant  do 
recover  of  and  from  the  defendant  and  appellee  his  costs,  both 
before  the  justice  and  in  this  court.^°^ 

§  693e.  Complete  form  of  judgment  for  defendant  as  appellee 
in  unlawful  entry  and  detainer  upon  appeal  to  the  circuit  court 
rendered  upon  the  verdict  of  a  jury. 

A.  B.,  Plaintiff  and  Appellant,  1      tt  i    r 

I     Upon    an    appeal    from    a  ^ 

lustice 
C  D.,  Defendant  and  Appellee.         J 

This  day  came  the  parties  by  their  attorneys,  and  thereupon 
came  a  jury,  to-wit:  L.  K.,  and  eleven  other  good  and  lawful 

«od  This  form  is  adapted  from  the  coe  The  above  form  is  founded  upon 

statute  form  in  sec.  218,  ch.  60,  Code      sec.    218,  •  ch.    50,  ,Code    1913,    serial 
1013,  serial  sec,  2772,  ante,  §  6935.  sec.  2772,  and  contained  in  §  693&  of 

this  work. 
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men  selected  by  lot  and  in  the  manner  provided  by  law,  and  duly 
impanelled  and  sworn  to  well  and  truly  try  whether  the  defendant 
and  appellee  unlawfully  withholds  the  premises  in  controversy 
from  the  plaintiff  and  appellant,  and  to  assess  the  damages  claimed 
by  the  plaintiif  and  appellant  for  the  unlawful  detention  thereof, 
if  they  should  find  that  the  defendant  does  unlawfully  detain  the 
same  from  the  plaintiff. 

And  the  jury  having  heard  the  evidence,  the  instructions  read 
to  them  by  the  court,  and  the  argument  of  counsel,  retired  to 
their  room  to  consider  of  their  verdict,  and  after  a  time  returned 
into  court  and  rendered  the  following  verdict:  "We,  the  jury, 
find  for  the  defendant. 

O.  T.,  Foreman." 

It  is  therefore  considered  that  the  plaintiff  and  appellant  take 
nothing  by  his  summons  and  complaint  in  this  action,  and  that 
the  defendant  and  appellee  do  recover  of  and  from  the  plaintiff 
and  appellant,  and  J.  K.,  the  surety  who  signed  the  appeal  bond 
in  this  case,  his  costs  both  before  the  justice  and  in  this  court.®^^ 

§'  693f .  Complete  form  of  judgment  for  defendant  as  appellant 
in  unlawful  entry  and  detainer  upon  appeal  to  the  circuit  court 
rendered  by  the  court  sitting  in  lieu  of  a  jury. — Follow  form 
given  in  §  693c  to  the  *  and  in  §  693d  to  the  *  and  continue  as 
follows:  and  appellant  unlawfully  withholds  the  premises  in  con- 
troversy from  the  plaintiff  and  appellee,  and  to  assess  the  plain- 
tiff's damages  claimed  by  him  for  the  unlawful  detention  thereof. 

And  the  court  having  heard  all  the  evidence  and  the  argument 
of  counsel,  is  of  opinion,  and  doth  so  find,  that  the  defendant  and 
appellant  does  not  unlawfully  withhold  from  the  plaintiff  and 
appellee  the  premises  in  controversy  in  this  action. 

It  IS  therefore  considered  that  the  plaintiff  and  appellee  take 
nothing  by  his  summons  and  complaint  herein,  and  that  he  do 
pay  to  the  defendant  and  appellant  his  costs  both  before  the 
justice  and  in  this  court.®^^ 

§  693g.  Motion  for  new  trial  necessary  in  an  action  tried 
by  circuit  court  upon  appeal  from  a  justice  in  order  to  have 

«o/ Adapted   from  sec.   218,  cb.   50,  eoi^  Adapted   from  sec.   218,  ch.   50, 

Code  1913,  serial  sec.  2772.  Code,  1913,  serial  see.  2772. 
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judgment  reviewed  by  the  court  of  appeals. — If  a  case  is  tried 
by  a  jury  in  the  circuit  court  upon  an  appeal  from  a  justice 
and  a  verdict  rendered  therein,  the  party  against  whom  the  verdict 
is  found,  if  he  desires  to  take  the  case  to  the  court  of  appeals  on 
the  rulings  of  the  court  made  during  the  trial  of  the  action,  must 
move  to  set  aside  the  verdict  of  the  jury,  and  if  the  motion  be 
overruled,  the  party  must  except  to  the  action  of  the  court  in 
overruling  such  motion;  otherwise  the  rulings  of  the  circuit  court 
upon  the  trial  will  not  be  reviewed  by  the  court  of  appeal,  how- 
soever erroneous  such  rulings  may  be.'®* 

§  693h.  Course  to  be  pursued  when  the  appellant  abandons 
his  appeal  or  does  not  appear  to  prosecute  it. — If  an  appeal  be 
taken  by  a  defendant  from  the  judgment  of  a  justice  rendered 
against  him  to  the  circuit  court,  and  thereafter  such  defendant  as 
appellant  does  not  appear  in  the  circuit  court  to  prosecute  his 
appeal  by  making  defense  to  the  action,  the  plaintiff  as  appellee 


«o»Dawkin8  v.  EUis,  69  W.  Va. 
216,  71  S.  E.  182. 

In  the  course  of  the  court's  opin- 
ion in  this  case  there  appears  the 
foUowihg:  "There  are  two  other  as- 
flignments  of  error.  One  relates  to 
the  refusal  at  the  trial  to  exclude 
alleged  improper  testimony;  the 
other  to  the  refusal  to  set  aaide  the 
verdict  and  to  grant  a  new  trial. 
Neither  of  these  can  be  considered, 
for  no  exception  was  taken  to  the 
action  of  the  court  in  refusing  to  set 
aside  the  verdict  and  grant  a  new 
trial.  Defendant,  aa  far  as  the  rec- 
ord shows,  willingly  submitted  to  the 
action  of  the  court  in  this  behalf. 
While  there  ie  an  exception  to  the 
refusal  to  exclude  the  alleged  im- 
f)roper  testimony,  yet  that  can  avail 
nothing  without  an  exception  to  the 
court's  action  in  refusing  a  new  trial. 
The  exception  in  relation  to  im- 
proper testimony  was  saved  as  a  rea- 
son for  securing  a  new  trial  if  the 
verdict  should  be  against  defendant. 
But  defendant  did  not  pursue  this 
line  far  enough.  He  did  not  piu*sue 
it  at  all  after  there  was  refusal  to  set 
aside  the  verdict  against  him.  It 
was  still  necessary  to  ask  that  the 


verdict  be  set  aside  and  it  new  trial 
awarded,  and  also  to  save  an  excep- 
tion to  the  denial  of  that  request. 
Were  we  to  pass  on  the  exception  to 
the  admission  of  testimony  and  find 
that  eome  testimony  was  improperly 
admitted,  we  could  not  disturb  the 
verdict,  since  no  objection  was  made 
to  the  refusal  to  disturb  it  below. 
The  acquiesence  in  the  refusal  to 
grant  the  major  motion  so  covers  the 
objection  to  the  refusal  to  grant  the 
minor  one  that  the  latter  is  waived. 
This  rule  is  established  by  a  pro- 
nounced line  of  authorities  in  the 
Virginias.  In  5  Enc.  Dig.,  Va.  &  W. 
Va.,  372,  the  cases  are  cited,  and 
the  matter  is  summed  up  thus: 
,'W^ere  exceptions  are  taken  to  rul- 
ings of  the  court  in  the  progress  of 
a  trial  before  a  jury,  suoh  exceptions 
are  not  available  in  the  appellate 
court,  though  made  part  of  the  rec- 
ord by  bill  of  exceptions  or  other- 
wise, unless  the  record  shows  that  a 
motion  for  a  new  trial  was  made  in 
the  court  below  and  the  motion  of 
the  court  in  refusing  a  new  trial  was 
excepted  to.  In  the  absence  of  such 
motion  the  error  will  be  considered 
to  have  been  waived.'  '* 
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can  not  have  the  appeal  dismissed  and  a  judgment  entered  affirm- 
ing the  judgment  of  the  justice,  but  such  appellee  must  prove  his 
right  to  recover  in  the  action  by  a  trial  of  the  case  either  before  a 
jury  or  the  court  acting  in  lieu  thereof.*^  Nor  can  the  defendant 
after  he  has  taken  an  appeal  to  the  circuit  court  dismiss  his 
appeal  against  the  plaintiff's  objection,  and  thus  deprive  the 
plaintiff  from  trying  the  case  and  obtaining  judgment  in '  the 
action.'**^ 

If  the  plaintiff  in  the  action  takes  an  appeal  to  the  circuit  court 
and  does  not  appear  to  prosecute  it,  he  may  be  called  and  non- 
suit entered,  "carrying  his  suit  out  of  court."  "°* 

§  693i.  Form  of  judgment  in  the  circuit  court  upon  appeal 
where  the  defendant  does  not  appear  to  prosecute  his  appeal. 

A.  B.,  Plaintiff  and  Appellee,  ]  ^^  ,    ^ ^^^    ^ 

vs.  y     .  '^  . 

C.  D.,  Defendant  and  Appellant.      J 

This  day  came  the  plaintiff  and  appellee,  and  the  defendant  and 
appellant  not  appearing  to  prosecute  his  appeal,  though  thrice 
solemnly  called,  and  the  plaintiff  not  demanding  a  jury,  but  sub- 
mitting his  case  to  the  court  to  hear  the  proof  and  decide  the  case, 
and  the  court  having  heard  the  evidence  introduced  by  the  plaintiff 
in  support  of  his  demand,  doth  find  that  there  is  due  and  owing 
from  the  defendant  and  appellant  to  the  plaintiff  and  appellee  the 

sum  of dollars,  including  interest  thereon  and  the  costs  up 

to  the  time  the  appeal  in  this  case  was  taken. 

It  is  therefore  considered  that  the  plaintiff  and  appellee  do 
recover  of  and  from  the  defendant  and  appellant,  and  J.  K.,  who 

signed  the  appeal  bond  given  in  this  case,  the  said  sum  of 

dollars,  and dollars  costs  before  the  justice,  aggregating  the 

sum  of dollars,  with  interest  thereon  at  the  rate  of  ten  per 

cent,  per  annum  until  paid  and  the  costs  in  this  court  on  this  appeal. 

§  693 j.  Form  of  judgment  in  the  circuit  court  upon  appeal 
where  the  plaintiff  does  not  appear  to  prosecute  his  appeal. 

A.  B.,  Plaintiff  and  Appellant.  |    ^pon   an   appeal   from   a 

r    iustice 
C.  D.,  Defendant  and  Appellee.        J 

This  day  came  the  defendant  and  appellee,  and  the  plaintiff  and 
appellant   not  appearing  to   prosecute  his   suit,  though   solemnly 

eo*  Chenowith    v.    Kennan,    61    W.  w/Elkins   v.   Michael,   65   W.  Va, 

Va.  108,  6f  S.  E.  991.  503,  64  S.  E.  619. 

•OX;  Chenowith    v.    Kennan,    auprct. 
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called,  the  said  plaintiff  is  non-suited  and  ordered  to  pay  to 
the  defendant  and  appellee  his  costs  both  before  the  justice  and 
in  this  court.*®' 

§694.     Costs  to  be  adjudged  on  appeal  to  the  circuit  court. — 

"If,  upon  the  trial  in  the  circuit  court,  the  appellant  do  not  increase 
the  original  judgment  if  it  was  in  his  favor,  or  reduce  it  if  it  was: 
against  him,  more  than  five  dollars,  exclusive  of  interest  and  costs, 
the  appellant,  and  those  who  signed  the  bond,  shall  pay  the  costs 
of  the  appeal,  except  in  cases  involving  the  title  to  specific  personal 
property,  or  the  possession  of  real  estate,  the  freedom  of  a  person, 
the  validity  of  ^  law  or  an  ordinance  of  any  corporation,  or  the 
right  of  any  corporation  to  levy  tolls  or.  taxes.  In  such  cases  costs 
shall  be  awarded  as  the  court  deems  right.  Provided,  that  the 
appellant  shall  in  no  case  recover  costs  where  the  original  judg- 
ment against  him  is  reduced  more  than  five  dollars,  unless  before 
such  appeal  be  tried,  he  shall  have  tendered  the  appellee  an  amount 
equal  to  or  greater  than  the  judgment  recovered  by  him  on  the 
trial  of  such  appeal,  together  with  all  costs  that  may  have  accrued 
up  to  the  time  of  such  tender."  ®^ 


«oZ  See  ante,  §  693/1. 

eiOode,  ch.  50,  sec.  171;  1906,  sec. 
2122. 

When  judgment  for  coats  vill  not 
he  rendered  agavnst  the  appellee  al- 
though appellant  has  reduced  the 
original  judgment  more  than  five  dol- 
lars. In  a  case  appealed  from  a  jus- 
tice of  the  peace  to  the  circuit  court 
by  the  party  against  whom  judg- 
ment was  rendered  by  the  justice, 
and  who  has,  on  the  trial  in  the  cir- 
cuit court,  reduced  the  judgment  of 
the  justice  more  than  five  dollars, 
but  who  has  not  made  the  tender  pre- 
scribed bv  the  statute,  the  circuit 
court  has  no  power  to  render  a  judg- 
ment against  such  appellant  in  favor 
of  the  appellee  for  costs  about  the 


trial  in  the  circuit  court,  unless  it  be 
in  a  case  "involving  the  title  to 
specific  personal  property,  or  the 
possession  of  real  estate,  the  freedom 
of  a  person,  the  validity  of  a  law,  or 
an  ordinance  of  any  corporation,  or 
the  right  of  any  corporation  to  levy 
tolls  or  taxes."  West  Virginia  Cen- 
tral Gas  Co.  V.  Holt,  Judge,  66  W. 
Va.  516.  66  S.  E.  717. 

"Prohibition  lies  to  prevent  the  en- 
forcement of  an  unauthorised  judg- 
ment for  costs  rendered  by  a  circuit 
court,  notwithstanding  the  said  cir- 
cuit court  may  have  jurisdiction  to 
*  pronounce  judgment  upon  the  merits 
of  the  action."  West  Virginia  Cen- 
tral Gas  Co.  v.  Holt,  Judge,  auj^ra. 


CHAPTER  XX. 

THE  DOCKET. 

i  695.  A  docket  must  be  kept  by  the  justice. 

696.  How  the  justice  shall  keep  bis  docket  and  papers, 

697.  Title   of   action,  names  of   parties,   time   action   commences,   and  tbe 

amount  of  money  or  the  specific  property,  claimed  by  the 
plaintiff,  must  be  entered  in  the  docket. 

698.  The  various  matters  which  must  be  entered  in  the  docket. 

699.  Matters  to  be  noted  in  the  docket  the  omission  of  which  would  render 

the  judgment  invalid. 
.699a.  What  docket  omissions  do  not  render  the  judgment  of  a  justice  void. 
6995.  Statute  providing  that  certain  matters  sAiall  be  entered  by  the  justice 

in  his  docket  is  directory. 

700.  Forms  of  docket  entries. 

(a)  Where  defendant  duly  served,  but  does  not  appear. 

(h)  Another  form  of  docket  entry  when  the  action  is  commenced 
by  agreement  of  parties. 

(o)  When  action  commenced  by  summons — Continuance — Subpoena 
for  witnesses — ^Trial  by  the  justice — Judgment  for  plaintiff. 

{d)  When  action  is  tried  by  jury. 

(6)  Judgment  for  plaintiff  for  money  and  his  costs. 

(/)  Judgment  of  dismissal  without  prejudice. 

ig)  Judgment  on  the  merits  against  plaintiff. 

Ih)  Judgment  by  confession. 

{%)  Judgment  of  revivor. 

(/)  Entries  after  judgment — Issuance  of  execution — ^Returr^  of  ex- 
ecution— Stay  thereof. 

{7e)  Where  suit  is  brought  to  recover  possession  of  specific  per- 
sonal property — Full  proceedings,  including  jury  trial. 

{I)  Where  former  adjudication  is  relied  on. 
683 
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S  701.  Form  of  docket  entries  not  material,  so  they  be  true. 

702.  Correction  of  docket  entry  by  the  justice. 

703.  The  docket  of  a  justice  as  evidence  of  the  matters  entered  thereiiL 
703a.  Justice  to  keep  index  to  judgments. 

§695.  A  docket  must  be  kept  by  the  justice. — ^The  statute 
requires  that  every  justice  shall  keep  a  book  denominated  a 
"docket,"  to  be  furnished  at  the  expense  of  the  county,  and  used 
exclusively  for  entering  therein  his  judicial  proceedings.* 

All  the  judicial  proceedings  had  before  a  justice  are  to  be 
entered  in  his  docket,  and  this  includes  criminal  as  well  as  civil 
proceedings.' 

§  696w    How  the  justice  shall  keep  his  docket  and  papers. — 

The  justice  shall  number  the  cases  progressively  on  his  docket,  and 
number  the  papers  of  each  case  to  correspond.  He  shall  keep  all 
the  papers  of  each  case  together  in  one  package,  and  file  them  in 
the  order  they  are  numbered.* 

§  697.  Title  of  action,  names  of  parties,  time  action  com- 
menced, and  the  amount  of  money  or  the  specific  property, 
claimed  by  the  plaintiff,  must  be  entered  in  the  docket. — ^"He 
shall  enter  in  his  docket  the  title  of  every  action  commenced  before 
him,  setting  forth  the  names  of  the  parties  if  known,  and  showing 
which  are  plaintiffs  and  which  are  defendants,  and  stating  the 
time  the  action  was  commenced,  and  the  amount  of  money  or 
damages,  or  the  specific  property,  which  the  plaintiff  demands."* 

"The  justice  is  not  required  to  enter  the  title  to  the  action  more 
than  once  in  his  docket,  and  if  all  the  orders  in  such  actions  are 
immediately  under  such  title,  though  the  entry  be  at  different  times, 
such  entries  are  sufficiently  intelligible  to  be  understood  by  those 
of  ordinary  intelligence."  * 


iCk>de,  ch.  50,  sec.  176;  1906,  sec.  *Oode,  ch.  60)  sec.  178;  1906,  sec 

2127.  2129. 

2  Anderson   v.   Henry,   45  W.   Va.  ^  Language  of  Dent,  J.,  in  Davis  v. 

319,  31  S.  E.  Rep.  998.  Trump,  43  W.  V*.  191,  27  S.  E.  Rep. 

8  Code,  ch.  60,  sec.  177;  1906,  sec.  397. 
2128. 
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§  698.  The  various  matters  which  must  be  entered  in  the 
docket. — The  statute  provides  that  underneath  the  title  of  the 
action  the  justice  shall  note  in  his  docket  at  the  times  they  occur, 
the  following  particulars,  commencing  the  proceedings  of  every 
day  with  the  proper  date: 

(1)  The  date  of  the  summons,  the  time  it  is  returnable,  and 
the  name  of  the  person  to  whom  it  was  delivered  to  be  served. 

(2)  The  same  particulars  must  be  stated  in  relation  to  any  order 
of  arrest,  or  attachment  which  may  be  issued  in  the  action,  and  if 
an  order  of  arrest  or  attachment  be  issued,  it  shall  be  stated  on 
whose  affidavit  it  was  found. 

(3)  The  return  made  on  the  process  shall  be  briefly  noted. 

(4)  The  name  of  the  agent,  attorney  or  guardian,  if  any, 
appointed  on  behalf  of  any  party,  shall  be  stated. 

(5)  The  filing  by  either  party  of  his  complaint  or  answer;  if 
made  orally,  with  a  brief  notice  of  the  contents  thereof. 

(6)  Every  continuance,  showing  at  whose  instance  made,  and 
to  what  time,  and  at  whose  costs ;  and  if  made  to  a  different  place, 
it  shall  also  be  stated. 

(7)  The  bonds  filed  in  the  action  by  either  party,  with  the 
names  of  the  parties  who  signed  the  same. 

(8)  The  docket  dfiall  show  which  of  the  parties  was  present 
at  the  time. 

(9)  When  a  jury  is  demanded,  by  which  party  such  demand 
was  made,  the  amount  of  money  deposited,  and  the  time  appointed 
for  the  trial  by  jury. 

(10)  The  verdict  of  the  jury  shall  be  set  forth  iri  full;  and  if 
the  jury  do  not  agree  and  are  discharged,  the  fact  shall  be  so 
stated. 

(11)  The  judgment  of  the  justice  shall  be  stated,  with  the 
items  of  the  costs  included  therein. 

(12)  The  execution  and  orders  of  sale  issued,  to  whom  deliv- 
ered to  be  executed,  and  the  returns  made  on  any  such  process, 
shall  be  shown  by  the  entries  of  the  docket. 

(13)  Every  sum  of  money  received  by  the  justice  in  the  cause, 
showing  when  and  by  whom  paid. 
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(14)  If  an  appeal  be  taken,  by  which  party,  the  bond  filed  by 
him,  by  whom  signed,  when  filed,  and  the  notice  of  appeal,  when 
filed. 

(15)  The  bond  filed  for  stay  of  execution,  by  whom  signed, 
when  filed,  and  the  stay  given. 

(16)  The  satisfaction  of  the  judgment,  and  how  and  when 
satisfied. 

(17)  The  appointment  of  a  special  constable  when  such  appoint- 
ment is  made. 

(18)  And  any  other  proceedings  in  the  action  which  the  justice 
is  by  law  directed  to  enter  in  his  docket,  or  that  may  be  necessary 
or  proper  to  enter.® 

« 

§  699.  Matters  to  be  noted  in  the  docket  the  omission  of  which 
would  render  the  judgment  invalid. — It  is  said  to  be  absolutely 
requisite  to  the  validity  of  the  judgment  or  order  rendered  or 
made  by  a  justice,  his  court  being  one  of  inferior  and  limited 
jurisdiction,  that  the  docket  show  those  things  necessary  to  give 
him  jurisdiction  of  the  matter  upon  which  he  has  acted.^  So  it 
has  been  decided  that  he  loses  jurisdiction  over  the  cause  if  he 
adjourns  it  for  any  certain  time  without  specifying  on  his  docket 
the  hour  of  the  day  or  the  place  to  which  it  is  adjourned.*  So, 
an  adjournment  to  an  uncertain  time  operates  as  an  ouster  of 
jurisdiction  and  the  action  is  out  of  court.® 

§  699a.  What  docket  omissions  do  not  render  the  judgment 
of  a  justice  void. — If  the  justice  has  jurisdiction  of  a  case,  a 
failure  of  the  docket  to  show  that  the  proceedings  were  regular 
will  not  make  a  judgment  void  ;^®  nor  is  the  judgment  void  simply 
because  the  docket  does  not  show  that  the^  defendant  was  a  resi- 


«Code,  ch.  50,  sec.   179,  31;    1906,  » Crandall  v.  Bacon,  supra;  Grace 

sees.  2130,  1982.  v.    Mitchell,    31    Wis.    536;    Brahm- 

^  Grandall  v.   Bacon,  20   Wis.   639,  stead  v.  Ward,  44  Wis.  593. 

91   Am.  Dec.  451;    Mayer  v.   Adams,  »Hunt  v.  Wickwire,  25  Am.  Dec. 

27   W.  Va.   244;    Shank  v.   Town   of  545,  and  note  546. 

Ravenswood,  43  W.  Va.  242,  27  S.  E.  lo  Bumgarner  v.  Bank,  70  W.  Va. 

233.  787,  74  S.  E.  996. 
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dent  of  the  county  in  which  the  action  was  brought  ;^^  and  the 
omission  by  a  justice,  "in  rendering  a  default  judgment,  to  note 
in  his  docket  that  he  waited  one  hour  after  the  time  set  for  trial 
for  defendant  to  appear  does  not  render  the  judgment  void."  ^** 

§  699b.  Statute  providing  that  certain  matters  shall  be 
entered  by  the  justice  in  his  docket  is  directory. — Many  of  the 
provisions  of  the  statute  declaring  that  the  certain  matters  therein 
.  specified  shall  be  entered  in  the  docket  of  the  justice  are  merely 
directory,  and  their  omission  does  not  render  the  action  of  the 
justice  invalid.^^  Thus  his  failure  to  enter  upon  his  docket  the 
amount  of  money  which  the  plaintiff  demands,  as  directed  by  sec- 
tion one  hundred  and  seventy-eight  of  chapter  fifty  of  the  Code 
does  not  render  the  judgment  erroneous.^^  So,  a  failure  to  state 
on  his  docket  the  separate  items  of  cost  in  the  judgment  does 
not  affect  its  validity."/  His  docket  entry  should  receive  a  fair 
and  reasonable  interpretation,  making  due  allowance  for  what  is 
practically  unavoidable,  arising  from  his  want  of  legal  knowledge 
and  experience,  it  being  sufficient  if  the  entries  show  to  reasonable 
certainty  jurisdiction  of  the  case  and  a  substantial  compliance  with 
the  law.^**  While  the  rule  as  thus  stated  should  always  be  kept 
in  view  when  the  sufficiency  of  his,  docket  entries  are  brought  in 
question,  the  essential  requisites  to  the  exercise  of  his  jurisdiction 
and  right  to  enter  judgment  should  be  intelligibly  noted  in  his 
docket.^® 

It  is  not  required  by  statute,  nor  is  it  necessary  to  the  validity 
of  the  order  or  judgment,  that,  the  docket  in  which  it  is  made  or 


iiLeachman  &  Dawkins  v.  Young, 
64  W.  Va.  652,  63  S.  E.  362. 

iioR.  D.  Johnson  Milling  Co.  v. 
Read,  76  W.  Va.  557,  85  S.  E.  726; 
see  also  the  next  succeeding  section. 

12  Straley  v.  Payne,  43  W.  Va.  185, 
27  S.  E.  Rep.  359,  "^360;  Reed  v.  Whit- 
ton,  78  Ind.  570;  Bacas  v.  Bassett, 
19  Wis.  45;  Carper  v.  Richards,  13 
(Alio  St.  219;  Meister  v.  Russell,  53 
Minn.  54,  54  N.  W.  Rep.  935;  Xett 
V.  Serwe,  28  Wis.,  663;  Bolin  v. 
Sandlin,  124  Ala.  578,  82  Am.  St. 
Rep.  209,  27  So.  464. 


18  Straley  v.  Payne,  supra, 

1*  Meister  v.  Russell,  supra;  Berie 
V.  Cooper,  63  Mo.  App.  196;  Nett  v. 
Serwe,  supra. 

15  i?>oman  v.  Thompson,  51  Mich. 
452,  16  X.  W.  Rep.  808;  McGinty  v. 
Warner,  17  Minn.  41;  Kinyon  v. 
Fowler,  10  Mich.  16. 

10  Fulton  V.  State,  103  Wis.  238, 
74  Am.  St.  Rep.  854,  79  i^.  W.  234 ; 
Davis  V.  Trump,  43  W.  Va.  191,  64 
Am.  St.  ReD.  849,  27  S.  E.  Rep.  397. 
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entered  be  signed."  It  is  very  proper  for  a  justice  to  sign  a  judg- 
ment entered  by  him  in  order  to  facilitate  proof  of  the  judgment, 
but  it  is  not  essential  to  its  validity,  as  its  authenticity  may  be  shown 
by  proof  that  the  book  in  which  it  is  entered  is  the  docket 
of  the  justice.** 

§  700.    Forms  of  docket  entries — (a)  Where  defendant  duly  ^ 
served,  but  does  not  appear. 


No. 


A.  B.,  plaintiff, 

vs. 
C.  D.,  defendant. 

(a)     On  this  - 


Civil  acion  before 
District,  — 


— ,  a  justicetof 
-County,  West  Va.* 


day  of 


turnable  before  mc  on  the 
o'clock,  A.  M.  • 

And  now  on  this  the  - 


,  190 — ,  summons  issued  re- 
day  of ,  190—,  at 


day  of 


190_,  at 


o'clock,  A.  M.,  summons  returned  personally  served  by  ,  a 

constable  of  this  county.  Case  called  for  trial  and  the  plaintiff 
appeared  at  the*  hour  set  for  trial.  And  after  waiting  one  hour  the 
defendant  did  not  appear.  (Continue  by  showing  the  hearing  of 
the  evidence  and  the  rendition  of  judgment, y^ 

(b)     Another  form  of  docket  entry  when  the  action  is  com- 
menced by  agreement  of  parties. — As  in  form   (a)    to   the  *: 

On  this day  of ,  190 — ,  the  said  parties  appeared  and 

agreed  to  enter,  without  summons,  an  action  by  said  A.  B.  against 
C.  B.,  on  the  following  2iCcoimt,(  or  zchatever  the  nature  of  the  ac- 
tion  may  be);  (Here  state  the  items  of  the  account.)  By  consent 
of  parties,  (or,  on  application  and  oath  of  the  parties,  as  the  same 

may  fcr)the  trial  of  this  action  is  adjourned  to  the  day  of 

-^ 190—,  at' o clock.2o 

(c)  When  action  commenced  by  summons — Continuance — 
Subpoena  for  witnesses — Trial  by  the  justice — ^Judg^ent  for 
plaintiff. — After  the  style  of  the  case  in  form  (a)  to  the  *:  On  this 


"  Fulton  V.  State,  svpra. 

"State  V.  Bliss,  21  Minn.  458; 
Ounn  V.  Tackett  67  Ga.  726;  Van 
Vleet  on  Collateral  Attack,  sec.  690; 
Freeman  on  Judgments,  sec.  38;  Crim 
V.  Kessing,  80  Cal.  478,  23  Am.  St 
Rep.  491. 


"^Talbot  V.  Kuhn,  89  Mich.  30,  28 
Am.  St.  Rep.  273,  and  especially  at 
page  274. 

"  Watson's  McDonald's  Treatise, 
347. 
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day  of ,  190—,  the  plaintiff  filed  his  complaint  herein 


in  writing,  and  on  the  same  day  summons  was  issued  bearing  that 

date,  returnable  on  the  of  ,  190—,  at  10  o'clock. 

A.  M.,  and  delivered  to ,  a  constable  of  this  county. 

And  now  on  this day  of ,  190-,  at '10  o'clock,  a. 

M.,  summons  returned  showing  personal  service  thereof  upon  the 
defendant.*  Parties  appeared,  and  on  application  of  the  de- 
fendant, who  made  oath  as  to  the  grounds  for  a  continuance,  the 

trial  of  this  action  is  continued  until  the day  of  , 

190—,  at o'clock,  a.  m.    And  thereupon  I  issued  subpoenas 

for  witnesses  on  behalf  of  both  plaintiff  and  defendant,  to-wit; 
{Here  name  the  witnesses.) 

And  now  on  the day  of ,  190—,  at o'clock, 

A.  M.  being  the  day  tb  which  the  trial  of  this  case  was  con- 
tinued, came  again  the  parties.  And  having  examined  the  wit- 
nesses and  heard  the  evidence,  and  having  considered  the  same,  I 
am  of  the  opinion  that  there  is  due  the  plaintiff,  A.  B.,  from  the  de- 
fendant, C.  D.,  the  sum  of dollars. 

It  is  therefore  considered  by  me  that  the  plaintiff,  A.  B.,  do  re- 
cover of  and  from  the  defendant,  C  D.,  the  sum  of dollars, 

with  interest  thereon  from  the  day  of  ,   190 ,  till 

paid,  and  his  costs  about  the  prosecution  of  his  action  in  this  behalf 
expended. 

(d)  When  action  is  tried  by  jury. — After  the  recital  of  ivhat 
has  occurred,  as  shown  by  way  of  illustration  under  (c)  down  to 
the  asterisk,  continue  as  follows:  And  thereupon  a  jury  having 
been  demanded  by  the  defendant  and  the  said  defendant  having 
deposited  the  money  with  me,  to-wit,  the  sum  of  $6.00,  the  jury  fee 
required  by  law,  a  venire  was  issued  for  the  said  jury>  and  being 
returned,  the  following  named  persons  were  sworn  as  jurors,  to- 
wit  ;  {Here  insert  the  names  of  the  jurors)  ;  who,  after  being  first 
duly  sworn  to  try  this  action  and  a  true  verdict  render  according  to 
the  evidence,  and  having  heard  the  evidence,  returned  into  court* 
the  following  verdict:  *'We,  the  jury,  find  for  the  plaintiff,  and 
assess  his  damages  at  the  sum  of dollars.  R.  A.  K.,  Fore- 


man." 


It  is  therefore  considered  by  me  that  the  plaintiff,  A.  B.,  do 
recover  of  and  from  the  defendant,  C.  D.,  the  said  sum  of  — 
dollars,  with  interest  thereon  from  date  until  paid,  together  with  the 
costs  about  the  prosecution  of  his  action  in  this  behalf  expended. 
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(c)  Judgment  for  plaintiff  for  money  and  his  costs. — It  is 
therefore  considered  that  the  plaintiff,  A.  B.,  recover  from  the  de- 
fendant, C.  D.,  the  sum  of dollars,  with  his  costs;  and  that  i 

he  have  execution  therefor  at  once ;  the  said  plaintiff  having  ap-  J 

plied,  for  execution  to  issue  immediately  upon  tl  e  rendition  of  said 
judgment.    , 

(f)  Judgment  of  dismissal  without  prejudice. — After  statin  <; 
the  cause  of  dismissal ,  as  for  instance  as  follows:  The  plaintiff 
came  and  vokmtarily  dismissed  his  action;  or,  the  plaintiff  failed  to 
appear  at  the  time  fixed  for  trial;  or  zvhatever  the  ground  of  dis- 
missal may  he,  then  continue  as  foUoK's:  Thereupon  it  is  consider- 
ed by  me  that  said  action  be  and  the  same  is  hereby  dismissed,  with- 
out prejudice  to  a  new  action :  and  that  the  defendant,  C.  D.,  do  re- 
cover of  and  from  the  plaintiff,  A.  B.,  ——dollars,  his  costs  here- 
in expended.    Statement  of  costs. 

(Here  specify  the  items  of  the  defendant's  costs.) 

'  (g)  Judgment  on  the  merits  against  plaintiff. — After  the 
style  of  the  action  and  whatever  may  have  occurred  up  to  the  time 
of  the  rendition  of  the  judgment  continue  as  follozvs:  It  is  there- 
fore considered  by  me  that  the  plaintiff  take  nothing  by  his  action, 
and  that  the  defendant  recover  his  costs  herein,  amounting  to 
dollars. 

(h)     Judgment  by  confession. 

A.  B.  plaintiff,         )       i—  m      ^-      ,    r  •     .•        i- 

f       Livil  action  before ,  a  justice  of 

C.  D.,  "defendant.    (  •    —  ^'''"''-  ^°""*>''  ^^'^  ^'^- 


And  now  on  this  day  of ,  190 — ,  the  parties  vol- 
untarily appeared  before  me  without  summons,  and  the  plaintiff 
filed  as  the  ground  of  his  action  the  following  note:  (Here  'set  out 
the  note  in  full.) 

And  the  defendant  confessed  that  he  is  indebted  to  the  plaintiff 
in  the  sum  of dollars  on  said  note. 

It  is  therefore  considered  that  the  plaintiff,  A.  B.,  do  recover  of 

and  from  the  defendant,  C.  D.,  the  said  sum  of dollars, 

with  his  costs  in  and  about  the  prosecution  of  his  action  in  this 
behalf  expended,  amounting  to dollars. 
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(i)     Judgment  of  revivor. 

E.  F.,  administrator  of  A.  B.,  plaintiff,    'i       ..   ^. 

I       Action  to  re- 
vs V 

C  D.,  defendant.  )       ^^^^  i"dg™«"t 

This  day  the  plaintiff  filed  a  copy  of  the  judgment  rendered  in 

favor  of  said  A.  B.  against  said  C.  D.,  by  ,  a  justice  of 

District,  County,   West  Virginia,  on  the 

day  bf ,  190~. 

And  thereupon  summons  was  issued  directed  to ,  a  con- 
stable of  this  County,  returnable  on  the ^  day  of ,  190 — , 

at  — ^- —  o'clock,  A.  M. 

And  now  on  the day  of ,  190 — ,  at o'clock 

— .  M.,  summons  returned  duly  executed  upon  the  defendant:  and 
the  defendant  not  appearing,  and  having  waited  one  hour  for  his 
appearance,  the  plaintiff  now  produces  a  duly  attested  copy  of  said 
judgment,  and  moves  that  the  said  judgment  be  revived  in  his  name. 

It  is  therefore  considered  that  the  judgment  rendered  on  the 

day  bf ,  190 — ,  by ,  a  justice  of District, 

County,  West  Virginia,  in  favor  of  A.  B.  against  said  C.  D.  be  and 
the  same  is  revived  in  the  name  of  E.  F.,  administrator  of  A.  B., 
deceased;  that  he  have  execution  thereon  for  the  amount  thereof; 
and  that  he  recover  of  the  defendant  his  costs  in  this  action,  amount- 
ing to dollars. 

(j)     Entries  after  judgment — issuance  of  execution — return  of 

execution — stay  thereof. — June  ,  190—.     Issued  execution 

and  delivered  the  same  to ,  constable  of  this  county,  return- 
able within  sixty  days  from  its  date. 

And  now  on  this  the day  of ,  190 — ,  execution  was 

duly  returned,  and  the  return  endorsed  thereon  is  in  the  following 
words:     {Here  copy  return). 

And  now  on  this  the day  of  ,   190 — ,  came  the 

defendant,  and  S.  S.  and  L.  S.,  his  sureties  approved  by  me  as 
good  and  sufficient,  and  entered  into  bond  conditioned  as  required 
by  law,  for  stay  of  execution  on  the  judgment  rendered  in  this  ac- 
tion. Whereupon  it  is  considered  by  me  that  execution  be  and  the 
same  is  hereby  stayed  upon  the  said  judgment  for  the  period  of 
.     {Here  insert  the  time  the  stay  is  to  run.y^ 

»'For  informal  docket  entries  as  to  see  Davis  v.  Trump,  43  W.  Va.  191, 
the  issuance  of  summons,  rendition  of  27  S.  E.  Rep.  at  page  398,  64  Am.  St. 
judgment  and  awarding  of  execution,      849. 
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o  -  v^ 

(k)     Where  suit  is  brought  to  recover  possession  of  specific 
personal  property — full  proceedings,  including  jury  trial. — After 

the  style  of  the  case;  On  this day  of ,  190 — ,  came 

the  plaintiff  and  filed  his  affidavit,  in  which  the  property  sued  for  4 

is  described  as  follows;     (Here  state  the  kind,  quantity  and  value 

of  the  property  claimed  b\  the  plaintiff)  ;  and  also  showing  by 

*  * 

said  affidavit  that  the  plaintiff  believes  he  is  entitled  to  recover  the 
said  property. 

Whe^feiipon  the  said  plaintiff  executed  a  bond  bearing  date  as  of 

this  day  with as  his  security,  approved  by  me  as  sufficient, 

in  the  penalty  of dollars,  (double  the  value  of  the  property 

claimed),  payable  to  the  defendant,  C.  D.,  with  condition  to  pay 
all  costs  and  damages  which  may  be  awarded  against  him,  or  sus- 
tained by  any  person  by  reason  of  this  action,  and  to  have  the 
property  claimed  by  him  forthcoming  to  answer  any  judgment  or 
order  rendered  by  me  respecting  the  same,  made  at  any  time  during 
the  pendency  of  the  said  action. 

And  thereupon  a  writ  of  summons  was  issued,  directed  to , 

a  constable  of  this  county,  returnable  on  the day  of » 

190 — ,  at  10  o'clock,  A.  M. 

And  now  on  this  day  of  ,  190 — ,  at  10  o'clock, 

A.  M.,  the  writ  of  summons  was  returned  with  the  following  en- 
dorsement thereon;  (Here  enter  the  return  of  the  constable;  the 
appearance  of  the  defendant:  the  adjournment  or  adjournments, 
if  any;  the  issuing  of  subpoenas  for  untnesses,  if  any  required;  the 
impanneling  of  a  jury  if  one  has  been  demanded,  in  the  usual  form; 
then  the  verdict,  which  may  be  in  form  or  effect  as  follozvs:  "We^ 
the  jury,  find  that  the  defendani  does  unlaivfully  detain  (Here 
describe  the  property,  giving  the  value  of  each  article),  and  that  the 
plaintiff  is  entitled  to  the  possession  thereof;  and  we  assess  his 
damages  at  dollars.  Foreman.")  And  the  judg- 
ment thereon  may  be  as  follows :  It  is  therefore  considered  by  me 
that  the  plaintiff  recover  of  the  defendant  (Here  describe  the  prop- 
erty), if  the  same  can  be  had;  and  find  that  he  do  recover  of  the 

defendant  the  sum  of dollars,  the  value  thereof,  and 

dollars  damages  for  the  detention  of  said  property,  and  his  costs, 
amounting  t'o dollars. 
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(1)     Where  former  adjudication  is  relied  on. 


A.  B.,  plaintiff, . 

vs.  . 

C.  D.,  defendant.    ) 


} 


Civil  action  before 
District,  — 


,  a  justice  of 

County,  West  Va. 


And  now  the  defendant  comes  and  for  plea  to  the  plaintiff's  ac- 
tion, says  that  the  plaintiff  ought  not  to  be  permitted  to  maintain 
his  said  action  against  this  defendant,  because  he  says  that  the 
matters  and  things  sued  on  in  this  action  were  tried,  heard  and 

determined    before ,    justice    of    District,    

,  190—,  and 


County,  West  Virginia,  on  the :  day  of  

judgment  rendered  in  said  last  named  .action  in  favor  of  this  de- 
fendant, and  that  in  said  last  named  action  the  said  A.  B.  was  the 
plaintiff  and  the  said  C.  D.  was  the  defendant.  And  this  the  said 
defendant  is  ready  to  verify." 

§  701.    Form  of  docket  entries  not  material,  so  they  be  true. — - 

It  is  expressly  provided  by  statute  that  so  far  as  the  entries 
in  the  docket  are  toncemed,  the  form  shall  be  regarded  as  immate- 
rial, if  the  truth  be  stated  so  as  to  be  intelligible.^^ 

The  word  'intelligible,"  as  here  used,  is  construed  to  mean  in- 
telligible to  a  person  of  ordinary  intelligence.^* 

§  702.  Correction  of  docket  entry  by  the  justice. — If  a  judg- 
ment rendered  by  a  justice  is  defective,  such  defective  judgment 
may  be  corrected  by  the  justice  as  to  any  clerical  error  committed 
by  him,  he  being  his  own  clerk.^*^ 


"Where  the  plea  of  a  former  judg- 
ment on  the  same  cause  of  action  ia 
relied  on,  the  matter  should  be  tried 
before  the  court  or  justice  by  an  ex- 
amination or  inspection  of  the  record, 
and  the  trial  of  such  plea  cannot  be 
HUbmitted  to  a  jury.  Davis  v.  Trump, 
43  W.  Va.  191,  27  S.  E.  Rep,  397,  64 
Am.  St.  849.  If  the  plaintiff  already 
has  an  intelligible  judgment,  or  the  de- 
fendant either,  for  that  matter,  though 
such  judgment  may  be  defective  in 
form  or  grammar,  against  the  same 
parties  on  the  same  cause  of  action, 
he  is  precluded  thereby  from  insti- 
tuting  another    suit    therefor    before 


another  justice  or  court.  Davis  v. 
Trump,  supra. 

'■Code,  ch.  50,  sec.  180;  1906,  sec. 
2131. 

**  Davis  V.  Trump,  43  W.  Va.  191, 
27  S.  E.  Rep.  397. 

"Good  grammar  is  not  essential  to 
a  good  judgment.  The  mistake  of  a 
proper  tense  will  not  render  a  jus- 
tice's judgment  unintelligible  or  in- 
valid. Justices  are  not  usuallv  edu- 
cated  men,  learned  either  in  the  in- 
tricacies of  law  or  grammar;  hence 
their  records  must  be  scanned  with 
the  greatest  leniency.*'  Davis  v. 
Trump,  supra. 

'•Davis  V.  Trump,  supra. 
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In  whatever  respect  the  justice  has  erred  in  entering  the  judg- 
ment, he  may  on  proper  evidence,  nullify  the  error  by  making  the 
judgment  entry  fully  and  correctly  express  the  judgment  he  has 
rendered.^® 

§  703.  The  docket  of  a  justice  as  evidence  of  the  matters 
entered  therein. — "Whenever  it  is  necessary  to  prove  a  jud^ent 
or  other  proceeding  had  before  a  justice,  or  any  process  issued  by 
him,  or  the  return  thereof,  or  any  order  made  by  him  in  a  suit,  the 
docket  in  which  it  is  entered,  or  a  transcript  thereof,  certified  by 
him  or  his  successor  in  office,  or  the  person  lawfully  having  the 
custody  of  such  docket,  shall  be  the  evidence  of  the  same,  but  shall 
not  be  conclusive,  if  errors  or  omissions  be  shown.^^ 

When  it  is  sought  to  prove  a  judgment  of  a  justice  by  a  certi- 
fied transcript,  the  certificate  must  be  made  by  the  justice  who 
rendered  the  judgment,  or  his  successor  in  office,  or  the  person 
lawfully  having  the  custody  of  the  docket  in  which  the  judgment 
was  entered.^® 

The  docket  is  not  the  sofe  evidence  of  the  proceedings  before 
a  justice,  and  when  the  docket  is  silent  as  to  a  proceeding  had 
before  a  justice,  other  evidence  may  be  heard  to  prove  it.^* 

The  docket  not  being  treated  as  conclusive  evidence  of  the  mat- 
ters contained  in  it,  as  the  statute  expressly  so  provides,  it  is  clear 
that  errors  and  omissions  in  the  docket  entries  may  be  shown. 


§  703a.  Justice  to  keep  index  to  judgments. — "Every  justice 
shall  keep  an  alphabetical  index  to  the  judgments  entered  in  his 
docket.  In  such  index  shall  be  inserted  the  names  of  the  parties 
to  each  judgment,  with  a  reference  to  the  page  where  the  judg^ 
ment  is  entered."*^ 


2«  Idem, 

27  Code,  ch.  50,  sec.  182;  1906,  sec. 
2133. 

"A  justice's  docket  is  not  cooclu- 
sive  evidence  of  the  date  of  the  ren- 
dition and  entry  of  a  judgment  noted 
therein.  It  mav  be  shown  to  be  er- 
roneous  in  this  particular."  Brand 
V.  Swindler,  Justice,  et  al.,  68  W. 
Va.  671,  70  S.  E.  362. 

"The  transcript  of  a  justice's 
docket,  noting  the  return  of  a  sum- 
mons by  an  officer,  is  not  so  conclu- 


sive BB  to  render  a  judgment  void  for 
the  reason  that  such  return  as  set 
out  in  such  transcript  is  defective, 
as  the  justice  is  not  required  to  make 
other  than  a  brief  note  of  such  return 
in  his  docket."  Moren  v.  Am.  Fire 
Clay  Co.,  44  W.  Va.  42,  28  S.  E.  728. 

28  Jackson  v.    Conrad,    14  W.   Va. 
526. 

29  Anderson  v.  Henry,  45  W.  Va. 
319,  31  S.  E.  Rep.  998. 

80  Code,  ch.  50,  sec.  181;  1906,  sec 
2137. 


CHAPTER  XXI. 

POWERS,  DUTIES  AND  LIABILITIES  OF  JUSTICES 

AND  CONSTABLES. 

fi  1 04.  Xo  justicQ  or  constable  to  act  as  agent  or  attorney  for  a  party  to  a  pro- 
ceeding before  a  justice. 

705.  Liability  of  justice  for  acts  of  special  constable. 

705a.  "Officer"  includes  ^rsons  specially  deputed — ^Liability  for  their  acts. 

706.  Justice  or  constable  not  to  purchase  judgment. 

707.  Justice  to  receive  money  on  claim  or  judgment  when  he  has  given  bond, 

and  pay  the  same  over  to  proper  party. 

708.  Penalty  for  justice's  failure  to  pay  over  money  coming  to  his  hands 

by  virtue  of  his  office. 

709.  Justice  or  constable  not  to  purchase  property  sold  under  execution  or 

order  of  sale. 

710.  Penalty  for  officer's  failure  to  make  return  of  execution  or  order  of 

sale,  and  to  pay  over  the  money  received  thereunder. 

711.  Liability  of  officer  for  failure  to  pay  over  money  shown  by  his  return 

on  an  execution  or  order  of  sale  to  have  been  n^ade  by  him 
under  such  execution  or  order. 

71  lo.  Collection  of  moneys  by  officer  after  return  day — Liability  of  con- 
stable for  moneys  received  on  account  of  claims. 

7116.  Failure  of  officer  to  make  return  of  execution  or  order  of  sale — Evi- 
dence of  such  failure. 

712.  Form  of  notice  of  motion  to  recover  money  from  an  officer  whose  lia- 

bility appears  from  his  return  on  an  execution  or  order  of 
sale. 

713.  Docket  entry  of  motion,  proceedings  thereon  and  judgment  against  an. 

officer  where  return  on  execution  or  order  of  sale  shows  him 
to  be  liable  for  failure  to  pay  the  money  received  by  him 
to  the  party  entitled  thereto. 

714.  Justice  to  deliver  docket  and  papers  to  his  successor. 

715.  What  to  be  done  with  docket,  papers,  and  books  of  justice  upon  his 

death. 

716.  What  to  be  done  with  dockd;  and  papers  when  justice  absents  himself 

for  sixty  days. 

717.  Beceipt  to  be  given  to  justice  delivering  docket  and  papers  when  de- 

manded, 

718.  Powers  of  justice  to  whom  is  delivered  the  docket  and  papers  of  an- 

other justice. 

719.  When  two  justices  elected  in  place  of  two  retiring  justices,  how  suc- 

cessor of  each  designated. 

720.  Justices  acting  under  laws  of  Virginia — Delivery  of  their  dockets  and 

papers — Transcripts  from  such  dockets. 

721.  Duty  of  justice  to  pay  all  fines  collected  by  him  to  the  sheriff. 
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§  722.  Duty  of  justice  to  make  and  certify  annual  report  to  clerk  of  county 

court  of  all  fines  imposed  by  him  during  the  preceding  year. 

723.  Form  of  list  of  fines  imposed  by  justices  during  the  preceding  year  to 

be  certified  to  clerk  of  county  court. 

724.  Duty  of  constable  or  other  officer  to  attend  all  trials  before  justice  in. 

which  he  may  have  served  process. 

725.  Duty  of  constable  or  other  officer  to  npte  thereon  time  process  is  re- 

ceived by  him — ^To  execute  same — ^To  make  return  thereon— 
To  pay  to  justice  all  money  received  by  him  in  his  official 
capacity. 

726.  The  authority  to  be  exercised  by  officer  in  executing  process  from  jus- 

tice. 

727.  Penalty  for  failure  of  officer  to  discharge  his  duty  with  reference  to  the 

execution  and  return  of  process. 

728.  Who  to  perform  the  unfinished  work  of  constable  going  out  of  office — 

Taking  receipt  for  process  and  property  delivered  by  out- 
going constable  to  his  successor — Entry  of  such  receipts 
upon  justice's  docket. 

729.  Construction  of  word  "justice." 

730.  Authority  of  sheriff  over  persons  and  property  in  the  execution  of  pro* 

cess — Commanding  power  of  county. 

731.  Form  of  report  of  sheriff  to  the  court  of  failure  of  person  to  obey  his 

order  to  assist  him  in  the  execution  of  process.' 

732.  Form  of  order  of  circuit  court  directing  party  to  be  notified  to  appear 

and  show  cause  why  he  should  not  be  fined  and  imprisoned 
for  his  failure  to  obey  order  of  sheriff  to  assist  in  the  exe- 
cution of  process. 

733.  Form  of  order  of  circuit  court  hearing  case  and  imposing  fine  on  per- 

€on  refusing  to  obey  order  of  sheriff  to  assist  in  the  execu- 
cution  of  process. 

734.  Authority  of  officer  to  call  a  person  to  assist  him  in  the  execution  of 

his  office  in  a  criminal  case,  or  in  the  preservation  of  the 
peace  or  in  the  prevention  of  a  breach  thereof. 

735.  Execution  of  process  on  Sunday. 

736.  Arrests  in  criminal  and  civil  actions. 

(a)  ^liat  constitutes  an  arrest. 

(b)  Can  only  arrest  person  named  in  warrant, 
(o)  Officer  should  have  process  in  his  possession* 
{d)  Use  of  force  to  effect  arrest. 

{e)  Taking  life  to  effect  arrest. 
(/)  Breaking  doors  to  effect  arrest. 
(g)  Stopping  train  to  make  arrest. 
{h)  Making  arrest  without  process, 
(i)  Disposal  of  person  upon  being  arrested. 
(/)  Arrest  by  private  person. 
736a*  Power  of  justice  as  to  removal  of  poor  person  to  comity  wherein  he 

was  last  legally  settled — Complaint  and  warrant  in  such 

case. 

7366.  Form  of  complaint  of  overseer  of  the  poor  for  removal  of  poor  person 

to  county  wherein  he  was  last  legally  settledt 
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S  736c.  Form  of  warrant  for  removal  of  a  poor  person  to  county  wherein  he 

was  last  legally  settled. 

IZQd.  Form  of  docket  entry  directing  removal  of  poor  person  to  county 

wherein  he  was  last  legally  settled. 

7ZQe.  Form  of  docket  entry  directing  removal  of  poor  person  to  county 

wherein  he  was  last  l^ally  settled,  but  only  to  be  removed 
after  he  has  recovered  from  present  illness. 

736/.  Bight  of  justice  to  inspect  license. 

736^.  Duty  of  justice  to  investigate,  or  cause  to  be  investigated,  cause,  ori* 

gin,  and  circumstances  of  every  fire  in  certain  localities.         ' 

736A.  Justice  may  appoint  peace  officers  for  agricultural  and  mechanical 

associations. 

736k  Docket  entry  of  appointment  of  peace  officers  for  agricultural  and 

mechanical  association. 

736;.  Justice  may  issue  sufbpoena  for  witnesses  in  legislative  election  con- 
tests. 

737.  Justice,  ordinarily,  not  liable  for  negligence  while  aeting  judicially. 

§  7Q4.  No  justice  or  constable  to  act  as  agent  or  attorney  for  a 
party  to  a  proceeding  before  a  justice. — The  statute  provides 
that  no  justice  or  constable  shall  act  as  agent  or  attorney  for  a 
party  to  an  action,  proceeding  or  prosecution  before  a  justice,  and 
if  he  does  so  act,  he  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  be  fined  not  less  than  twenty,  nor  more  than 
one  hundred  dollars.^ 

§  705.  Liability  of  justice  for  acts  of  special  constable. — ^The 
statute  provides  that  the  justice  shall  note  in  his  docket  the  ap- 
pointment of  a  special  constable,  and  shall,  with  the  sureties  on 
his  official  bond,  be  liable  for  any  neglect  of  duty,  default  or  mis- 
conduct of  stich  person  in  the  matter  for  which  he  was  deputed.* 
Thus  a  justice  and  the  sureties  on  his  bond  are  liable  for  double 
the  value  of  exempt  property  sold  by  a  special  constable  under 
legal  process  issued  by  such  justice.* 

A  special  constable  so  appointed,  has  all  the  powers  and  is  sub- 
ject to  the  same  liabilities  and  penalties  as  a  constable  duly 
elected  and  qualified.* 

§  705a.  '^Officer''  includes  persons  specially  deputed — ^Lia- 
bility for  their  acts. — ^The  word  "officer"  is  intended  to  include 

1  Code,  ch.  50,  sec.  22;  1906,  sec.  &  State  v.  Allen,  48  W.  Va.  154,  35 
1973.  S.  E.  990. 

2  Code,  ch.  50,  sec  31;  1906,  sec.  «Code,  ch.  50,  sec  31;  1906>  sec 
1982.  1982. 
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any  person  specially  deputed  by  the  justice,  pursuant  to  the  thir- 
tieth section,  unless  such  construction  be  inconsistent  with  the 
context;  and  the  justice  and  his  sureties  shall  be  deemed  the  sure- 
ties of  such  officer,  according  to  the  thirty-first  section/* 

§  706.  Justice  or  constable  not  to  purchase  judgment — Pen- 
alty therefor. — "No  justice  or  constable  shall  purchase  any  judg- 
ment rendered  in  their  county  by  a  justice  thereof.  Every  person 
violating  this  provision  shall,  for  every  such  offense,  be  fined  not 
less  than  ten  nor  more  than  one  hundred  dollars."  * 

§  707.  Justice'  to  receive  money  on  claim  or  judgment  when 
he  has  given  bond,  and  pay  the  same  over  to  proper  party. — 
"Every  justice  shall  receive  the  money  tendered  to  him  on  any 
claim  in  suit  before  him,  or  on  any  judgment  on  his  docket,  or  any 
docket  lawfully  in  his  possession,  on  which  no  execution  has  been 
issued,  or  if  issued,  has  been  returned  unsatisfied,  and  no  other 
execution  has  been  issued  thereon  since  such  return,  and  pay  the 
same  on  demand  to  the  person  entitled  thereto.  Provided,  no 
•money  shall  be  received  by  a  justice  until  he  has  excuted  a  bond 
according  to  law."  • 

The  above  quoted  statute  Is  the  only  one  under  which  a  justice 
is  authorized  to  receive  money,  and  the  language  of  this  section 
imports  that  it  is  no  part  of  the  duty  of  a  justice  to  collect  money 
unless  there  has  been  a  tender  to  him,  and  in  no  case  except  "on 
a  claim  in  a  suit  before  him,"  or  on  a  judgment  on  his  docket,  or 
any  docket  in  his  lawful  possession,  on  which  no  execution  has 
been  issued,  or,  if  issued,  has  been  returned  unsatisfied,  and  no 
other  execution  has  been  issued  since  such  return.^    Therefore, 


«aOode,  1913,  ch.  50,  sec.  154, 
serial  sec.  2708. 

BOode,  ch.  60,  sec.  119;  1906,  sec. 
2070. 

•Code,  ch.  50,  sec.  133;  1906,  sec. 
2084. 

f  State  ew  rcl.  McDonald,  Admx.  v. 
WellB  et  al,  63  W.  Va.  25,  59  S.  E. 
743. 

In  this  case  the  court  in  its  opin- 
ion said:  ''In  case  at  bar  it  is  not 
alleged  in  the  declaration  that  any 
of  the  claims,  with  which  it  is  sought 
to  charge  the  surety  of  Wells,  were 
ever  in  suit,  and  no  allegation  in  the 


declaration  sufficient  to  entitle  to  re- 
cover in  this  action.  In  Cressey  v. 
Gierman,  7  Minn.  398,  it  is  held:  'A 
justice  of  the  peace  is  not  authorized 
by  statute  to  receive  money  as  secur- 
ity for  the  appearance  of  a  prisoner 
before  him  for  examination  on  -a 
criminal  charge,  and  where  he  does 
so  receive  it,  and  refuses  to  return 
the  money  to  the  party  entitled  there- 
to, an  action  will  not  lie  against  his 
sureties  for  a  breach  of  the  official 
bond  of  the  justice.'  And  in  McCor- 
mick  V.  Thompson,  10  Neb.  484: 
'The  sureties  of  a  justice  are  liable 
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the  sureties  on  the  official  bond  of  a  justice  are  not  liable  for 
moneys  collected  by  him  on  accounts  placed  in:  his  hands  for  col- 
lection without  suit;  and  a  claim  is  not  "in  suit"  before  a  justice 
until  he  has  issued  a  summons  thereon  and  delivered  the  same  to 
an  officer  to  be  served,  or  by  the  appearance  and  agreement  of  the 
parties  without  summons,  and  the  case  docketed.® 

§  708.  Penalty  for  justice's  failure  to  pay  over  money  coming 
to  his  hands  by  virtue  of  his  office. — "If  a  justice  fails  to  pay  any 
money  which  comes  to  his  hands  by  virtue  of  his  office,  yvrhen  de- 
manded by  the  person  entitled  thereto,  such  justice  and  the  sure- 
ties in  his  official  bond,  or  any  one  or  more  of  them,  and  the 
personal  representatives  of  such  of  them  as  are  dead,  shall  be 
liable  to  the  person  entitled  thereto  for  such  money,  with  legal 
interest  thereon  from  the  time  of  such  demand,  and  ten  per  cent, 
on  the  principal,  in  addition,  as  damages."  * 

§  709.  Justice  or  constable  not  to  purchase  property  sold  un- 
der execution  or  order  of  sale — Penalty  therefor. — ^"Neither  the 
justice  who  issued,  nor  the  officer  holding  the  execution  or  any 
order  of  sale,  shall  purchase,  directly  or  indirectly,  any  property 
sold  on  such  execution  or  order.  If  either  of  them  shall  do  so,  he 
shall  be  fined  not  less  than  five  nor  more  than  one  hundred  dol- 
lars." ^« 

• 

§  710.  Penalty  for  officer's  failure  to  make  return  of  execu- 
tion or  order  of  sale,  and  to  pay  over  the  money  received  there- 
under.— If  an  officer  fail  to  make  return  on  an  execution  or  order 


for  all  moneys  received  by  him  in  his 
official  capacity;  but  not  for  moneys 
paid  him  on  notes  left  in  his  hands' 
for  collection  without  suit.'  McjKee 
V.  Griffin,  66  Ala.  211,  was  an  action 
brought  upon  the  official  bond  of  a 
register  in  chancery  and  conditioned 
as  prescribed  by  law,  and  it  was  held 
'that  the  sureties  were  not  liable  for 
the  default  of  their  principal  as  to 
moneys  paid  to  him  while  acting  in 
the  capacity  of  probate  judge,  when 
there  was  no  law  in  force  at  the  time 
the  payment  was  made  authorizing 
Buch  payment  to  be  made  to  the  pro- 
bate judge.'  See  also  State  ex  reL 
La  Plante  v.  Woodman,  36  Ind.  511, 
and  Stevens  v.  Breatheven,  Wright 
(Ohio)   733. 


The  civil  jurisdiction  and  powers 
of  a  justice  of  the  peace  are  purely 
statutory  and  his  sureties  can  not  be 
held  liable  for  moneys  received  by 
him  except  where  he  is  authorized 
by  law  to  receive  the  same.  He  is  not, 
by  statute,  made  an  agent  for  the 
collection  of  money  ant  he  is  only 
authorized  to  receive  money  tendered 
to  him  on  claims  in  suit  before  him, 
or  on  'judgments  on  his  docket  or  a 
docket  of  w^hich  he  has  the  lawful 
custody." 

8  State  V.  Wells,  supra, 

8  Code,  ch.  50,  sec.  134;  1906,  sec 
2085. 

10  Code,  ch.  50,  sec  143;  1906,  sec 
2094. 
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of  sale,  or  to  pay  the  money  received  thereunder  by  him  to  the 
party  entitled  thereto,  as  required  in  section  one  hundred  and 
forty-five  of  chapter  fifty  of  the  Code,  he  shall  be  fined  not  ex- 
ceeding ten  dollars;  and,  moreover,  he  and  his  sureties,  or  any 
one  or  more  of  them,  and  the  personal  representatives  of  such  as 
are  dead,  shall  be  liable  for  such  failure  to  the  person  entitled  to 
receive  the  money  mentioned  in  the  execution  or  order.  A  judg- 
ment for  such  fine  shall  not  be  a  bar  to  further  proceedings,  if  the 
failure  be  continued ;  but  there  shall  be  a  further  fine,  from  time 
to  time,  of  not  exceeding  ten  dollars  for  every  month  subsequent 
to  such  judgment  that  the  failure  shall  continue,  until  it  apear 
that  the  return  can  not  be  made,  or  that  the  amount  due  upon  the 
execution  or  order  has  been  paid  to  the  creditor.  Provided,  that 
not  more  than  ten  dollars  fine  shall  be  recovered  in  any  one  pros- 
ecution." 

4 

§  711.  Liability  of  officer  for  "failure  to  pay  over  money  shown 
by  his  return  on  an  execution  or  order  of  sale  to  have  been  made 
by  him  imder  such  execution  or  order. — "If  any  officer  make 
such  return  upon  any  execution  or  order  of  sale  issued  by  a  jus- 
tice as  entitled  any  person  to  recover  money  from  such  officer, 
and  fail  to  pay  the  same  as  he  ought,  the  justice  having  jurisdic- 
tion may,  on  motion  or  action  on  behalf  of  such  person,  give  judg- 
ment against  such  officer  and  his  securities,  or  any  one  or  more  of 
them,  or  the  personal  representatives  of  such,  of  them  as  are  dead, 
for  so  much  principal  and  interest  as  is  due  at  the  time  the  judg- 
ment is  rendered,  with  interest  thereon  at  the  rate  of  not  less  than 
six  nor  more  than  fifteen  per  centum  per  annum,  as  the  justice 
may  deem  proper,  from  that  time  until  payment."  ^* 

§  711a.  Collection  of  moneys  by  officer  after  return  day — Lia- 
bility of  constable  for  moneys  received  on  account  of  claims. — 

"If  an  officer  collect  money  mentioned  in  an  execution  or  order 
of  sale  issued  by  a  justice  after  the  return  day  thereof,  he  and  his 
sureties  shall  be  liable  for  the  money  so  collected,  in  like  manner 
as  if  the  collection  had  b^en  made  before  the  return  day.  And  if 
a  constable  receive  money  on  account  of  any  claim  entrusted  to 
him  to  sue  upon  or  collect,  he  and  his  sureties  shall  be  liable  for 
the  money  so  received,  as  for  money  collected  under  execution; 
and  after  six  months  from  the  date  of  any  receipt  for  such  claim, 

"Code,  ch.  60,  sec,  145;  1906,  sec.  12  Code,  ch.  50,  sec.  146;  1906  sec 

2096.  2097.  ^ 
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signed  in  his  official  character,  such  receipt  shall  be  prima  facie 
evidence  of  the  receipt  of  the  money."^*" 

§  711b.  Failure  of  officer  to  make  return  of  execution  or  order 
of  sale — ^Evidence  of  such  failure. — ^A  copy  from  the  entry  in  the 
justice's  docket,  of  the  date  of  any  execution  or  order  of  sale  is- 
sued by  him,  and  to  whom  delivered,  shall  be  evidence  in  any 
proceeding  against  the  officer  to  whom  it  is  entered  as  delivered, 
for  failure  to  make  due  return  thereof,  or  failing  to  pay  over 
money  received  thereon.  If  a  justice,  upon  being  applied  to  for 
a  copy  of  any  entry,  refuse  it,  or  upon  being  summoned  to  pro- 
duce the  docket  in  which  such  entry  is  or  ought  to  have  been 
made,  fail  to  produce  such  entry,  he  shall  forfeit  twenty  dollars  to 
the  person  making  such  application,  or  on  whose  behalf  he  is 
summoned."  ^^* 

§  712.  Form  of  notice  of  motion  to  recover  money  from  an 
officer  whose  liability  appears  from  his  return  on  an  execution 
or  order  of  sale. 

To  L.  J.  and  F.  O.  and  W.  R. : 

Whereas,  you,  the  said  L.  J.  were  duly  elected  constable  of 

county,  West  Virginia,  and  gave  bond  with  said  F.  O.  and 

W.  R.  as  your  sureties  and  duly  qualified  as  such  constable ;  and 

Whereas,  there  came  to  your  hands,  on  the  day  of 

,  19 — ,  an  execution  issued  by  ,  a  justice  of  said 

county,  in  favor  of  the  undersigned  against  C.  D.,  for  the  sum  of 

dollars,  with  interest  thereon  from  the  day  of 

,  19 — ,  until  paid,  and dollars  costs,  and  which  said 

sum  of r  dollars,  interest  thereon  and  costs  were  collected 

by  you,  amounting  in  the  aggregate  to dollars,  as  appears 

from  your  return  upon  said  execution,  and  you  having  failed  and 

refused  to  pay  the  said  last  named  sum  of dollars  or  any 

part  thereof  to  the  undersigned,  and  the  same  still  remaining  un- 
paid, 

You,  the  said  L.  J.  as  well  also  as  the  said  F.  O.  and  W.  R.,  are 

hereby  respectfully  notified  that  the  undersigned,  will,  on 

day  of ,  19 — ,  at o'clock  —  m.  of  that  day,  at  his 

office  in  the  district  of in  the  said  county  and  state,  move 

,  a  justice  of  said  district,  county  and  state,  to  give  judg- 
ment in  my  favor  for  the  said  sum  of dollars,  whh  interest 

12a  Code,  1913,  cb.  50,  sec.  148,  i^&Code,  1913,  ch.  60,  seo.  147> 
serial  sec.  2702.  serial  sec.  2710. 
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thereon  as  provided  by  law  and  the  costs  of  obtaining  such  judg- 
ment. -     -. 

A.  B. 

Dated  this day  of ,  190—." 

%  713.  Docket  entry  of  motion,  proceedings  thereon  and  judg- 
ment against  an  officer  where  return  on  execution  or  order  of 
sale  shows  him  to  be  liable  for  failure  to.  pay  the  money  received 
by  him  to  the  party  entitled  thereto. 

A.  B.                 \       Upon  notice  and  motion  on  constable's 
vs.  >      bond,  before ,  a  justice  of 


L.  J.,  F.  O.  and  W.  R.  )       district, county,  West  Virginia. 

On  this day  of ,  190 — ,  came  A.  B.  and  moved  the 

undersigned  for  judgment  against  the  said  L.  J.  and  F.  O.  and  W. 
R.,  for  money  collected  on  an  execution  by  the  said  L.  J.  as  a  con- 
stable of  this  county;  and  it  appearing  that  the  said  defendants 
have  had  reasonable  notice  of  this  motion,  and  the  said  defendants 
appearing  to  make  defense  to  said  motion,  the  said  L.  J.  says  that 
he  has  well  and  truly  paid  to  the  said  A.  B.  the  money  collected  by 
him  on  the  execution  in  the  said  notice  mentioned  and  described 
(or  whatever  the  defense  may  he,  briefly  state  it  in  the  docket). 
And  now  having  heard  all  the  evidence  adduced  by  the  said  plain- 
tiff as  well  as  that  on  behalf  of  the  said  defendants,  I  am  of  the 
opinion  and  do  find  that  there  is  still  due  the  said  A.  B.  from  the 
said  L.  J.,  on  account  of  the  money  by  him  collected  on  the  said 
execution,  the  sum  of dollars. 

It  is  therefore  considered  by  me,  that  the  said  A.  B.  do  recover 
of  and  from  the  said  L.  J.  and  his  sureties  on  his  official  bond  as 

constable^  the  said  F.  O,  and  W.  R.,  the  said  sum  of dollars, 

with  interest  thereon  at  the  rate  of per  cent,  per  annum  un- 
til paid,  and  the  costs  of  this  motion. 

,  J.  p. 

Statement  of  costs. 
{Here  state  the  costs, Y^ 

"The  above  form  is  based  on  the  "The  above  form  is  founded  on  tJbe 

provisions   of   the   Code,  ch.   50,   sec.  statute  appearing  in  the  Code,  ch.  50, 

146;    1906,  sec.  2097.    As  to  what  ifl  sec.   146;    1906,  sec.  2097.     The  rate 

said  as  to  the  sufficiency  of  a  notice  of  interest  must  not  be  less  than  six 

of   this   character   see   Board   etc.   v.  nor   more   than   fifteen  per   cent.,  as 

Parsons,    22   W.    Va.   b08;    State   v.  the  justice  may  deem  proper. 
Parsons,  Idem^  580. 
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%  714.  Justice  to  deliver  docket  and  papers  to  his  successor. — 
"Every  justice,  upon  the  expiration  of  his  term  of  office,  shall  de- 
posit with  his  successor  his  official  docket,  as  well  as  those  of  his 
predecessors,  which  may  be  in  his  custody,  together  with  all  papers 
relating  to  his  judicial  proceedings,  in  their  proper  files  and  order, 
and  all  statutes,  books  and  papers  received  by  him  in  his  official 
capacity,  to  be  kept  by  such  sucesessor  as  public  records  and  prop- 
erty."" 

§  715.  What  to  be  done  with  docket,  papefs  and  books  of  jus- 
tice upon  his  death. — ^"If  the  office  of  a  justice  become  vacant  by 
death,  removal  from  the  district,  or  otherwise,  the  dockets,  papers, 
statutes  and  books  in  the  possession  of  such  justice,  by  virtue  of  his 
office,  shall  be  delivered  to  the  other  justice,  if  there  be  one,  of  the 
district;  otherwise,  to  the  justice  of  an  adjoining  district,  to  remain 
in  his  custody  until  such  vacancy  is  filled,  and  then  to  be  delivered 
to  the  person  elected  or  appointed  and  qualified  to  fill  such  va- 
cancy." *• 

§  716.  What  to  be  done  with  docket  and  papers  when  justice 
absents  himself  for  sixty  days. — "Anv  justice  absenting  himself 
from  his  district  for  a  longer  period  than  sixty  days,  shall  deposit 
the  dockets,  papers,  statutes  and  books,  which  came  to  his  hands  by 
virtue  of  his"  office,  with  the  other  justice,  if  there  be  one,  of  the 
same  district;  otherwise  with  the  justice  of  an  adjoining  district. 
The  county  court  of  the  county  may,  however,  at  its  option,  declare 
the  justice  so  absenting  himself  to  have  thereby  vacated  his  office."^^ 

§  717.  Receipt  to  be  given  to  justice  delivering  docket  and 
papers  when  demanded. — "Any  person  receiving,  as  aforesaid, 
the  dockets,  papers,  books  and  statutes  which  were  in  the  posses- 
sion of  any  justice  by  virtue  of  his  office  shall,  if  requested,  give  a 
receipt  therefor  to  the  person  delivering  the  same."  ^* 

§  718.  Powers  of  justice  to  whom  is  delivered  the  docket  and 
papers  of  another  justice. — "A  justice  with  whom  the  dockets 
and  papers  of  another  are  lawfully  deposited,  during  vacancy  or 

"Code,  ch.  60,  sec.  183;  1906,  sec.  ^^Code,  ch.  60,  sec.  185;  1906,  sec. 
2134.  2136. 

"Code,  ch.  50,  sec.  184;  1906,  sec.  "Code,  ch.  60,  sec.  186;  1906,  sec. 
2136.  2137. 
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absence,  or  as  the  successor  of  such  other  justice;  is  hereby  author- 
ized, while  such  docket  and  papers  remain  lawfully  in  his  custody, 
to  issue  execution  or  other  process  in  the  suits  entered  thereon,  give 
and  certify  transcripts  thereof,  and  do  all  such  other  acts  in  relation 
thereto  as  he  may  do  in  relation  to  his  own  docket  and  papers.  But 
executions  and  process  so  issued  shall  be  returned  to  the  justice 
who  may  have  the  legal  custody  of  said  docket,  on  the  fetum  day 
thereof."** 

§  719.  When  two  justices  elected  in  place  of  two  retiring 
justices,  how  successor  of  each  designated. — "When  two  jus- 
tices are  elected  or  appointed  in  any  district  in  place  of  two  others, 
the  county  court  of  the  county  shall  declare  as  to  each  of  those  go- 
ing out  of  office,  which  of  the  two  elected  or  appointed  shall  be 
deemed  his  successor."  ^* 

I  720.  Justices  acting  under  laws  of  Virginia. — Delivery  of 
their  dockets  and  papers. — ^Transcripts  from  such  dockets. — 

"The  official  dockets  and  papers  of  the  justices  acting  within  any 
county  of  this  state,  under  ^the  law  of  the  State  of  Virginia, 
shall  be  delivered  by  any  person,  other  than  a  justice  now  in  office, 
to  some  justice  of  the  proper  district  or  county ;  and  the  justice  to 
whom  any  such  docket  and  papers  are  delivered  as  aforesaid,  may 
give  and  certify  transcripts  thereof,  issue  executions  and  other  pro- 
cess in  the  suits  entered  thereon,  and  do  all  such  other  acts  in  rela- 
tion thereto,  as  he  may  lawfully  do  in  relation  to  his  own  official 
docket  and  papers."  " 

§  721.  Duty  of  justice  to  pay  all  fines  collected  by  him  to  the 
sheriff. — It  is  made  the  duty  of  the  justice  to  immediately  pay 
over  to  the  sheriff  of  his  county,  all  fines  accruing  to  the  state, 
which  are  collected  by  the  justice.^*  If  the  justice  fail  to  discharge 
this  duty,  he  shall  forfeit  twenty  dollars  for  every  such  offence. 

§  722.  Duty  of  justice  to  make  and  certify  annual  report  to 
clerk  of  county  court  of  all  fines  imposed  by  him  during  the 
preceding  year. — The  statute  requires  that  every  justice  shall,  an- 

^•Code,  cli.  50,  sec.  187,  1906,  sec.  "Code,  ch.  50,  sec.  189;  1906,  sec. 
2138.  2140. 

*Code,  ch.  50,  sec.  188;  1906,  sec.  '^  Code,  ch.  50,  sec.  229;  19C6,  sec. 
2130.  2180. 
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Tiuall.v,  in  the  month  of  January,  certify  to  the  clerk  of  the  county 
court  of  his  county,  a  list  of  aU  fines  imposed  by  him  during  the 
preceding  year,  and  stating  therein  such  as  have  been  paid  to  him, 
and  such  as  remain  uncollected  by  him ;  and  he  shall  also  state  in 
such  list  for  which  of  such  fines  (if  any)  executions  have  been 
returned  unsatisfied,  and  for  which  (if  any)  executions  have  been 
returned  satisfied  and  the  money  not  paid  to  him,  with  the  name  of 
the  officer  or  person  so  failing  to  return  or  pay,  and  such  as  have 
been  paid  by  him  to  the  sheriff,  and  if  he  fail  to  do  so,  he  shall  be 
fined  not  less  than  fifty  nor  more  than  one  hundred  dollars,  and  the 
clerk  of  every  county  court  shall,  upon  receiving  such  certificate  of 
the  justice,  certify  to  the  auditor  the  amount  of  money  appearing 
thereby  to  have  been  paid  to  the  sheriff;  and  if  he  fail  to  do  so,  he 
shall  be  fined  not  less  than  twenty  nor  more  than  fifty  doUars.^*^ 

§  723.    Form  dt  list  of  fines  imposed  by  justices  during  the 
preceding  year  to  be  certified  to  clerk  of  county  court. 

State  of  West  Virginia,  ) 
County  of .         •  ^ 

I, ,  a  justice  of  the  peace  of  the  district  pf ,  county 

and  state  aforesaid,  do  hereby  certify  that  the  following  is  a  true 
and  correct  list  of  all  fines  imposed  by  me  during  the  year  imme- 
diately preceding  January  1st,  190 — ,  with  all  statements  relating 
thereto,  as  prescribed  by  the  Code  of  West  Virginia,  chapter  50, 
section  229: 

Fine  of dollars,  upon  C.  D.,  for  assault  and  battery,  which 

was  paid  to  me  on day  of ^  190 — ^  and  by  me  paid  to 

the  sheriff  of  said  county  on day  of ^  190 — . 

Fine  of dollars,  upon  E.  F.,  for  {state  the  offense^ ,  which 

was  paid  to  me  on day  of ,  190 — ,  and  which  is  still 

in  my  hands. 

Fine  of dollars,  upon  G.  H.,  for  {here  state  the  offense), 

which  remains  unpaid  and  for  which  no  execution  has  issued. 

Fine  of  — dollars,  upon  I.  J.,  for  {state  offense),  for  which 

execution  was  issued  and  placed  in  the  hands  of ,  a  consta- 
ble of  said  county,  and  which  was  by  him  returned  unsatisfied. 

Fine  of dollars,  upon  K.  L.,  for  {state  offense),  for  which 

execution  was  issued  and  returned  satisfied  by ,  a  constable 

"Code,  ch.  50,  sec.  229;   1006;  sec.  2180. 
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of  said  county  and  into  whose  hands  said  execution  was  placed,  but 
the  money  on  said  execution  has  not  been  paid  by  said  constable  to 
me. 

Giveit  under  my  hand,  this day  of ,  190 — . 

.1  P." 

$724.  Duty  of  constable  or  other  officer  to  attend  all  trials 
before  justice  in  which  he  may  have  served  process. — It  is  pro- 
vided by  the  statute  that  the  constable  or  other  officer  shall  attend 
all  trials  before  the  justice  in  his  district,  town  or  village  in  which 
he  may  have  served  process,  and  preserve  order  and  enforce  the 
lawful  commands  of  the  justice  during  such  trial.*7 

§  725.  Duty  of  constable  or  other  officer  to  note  thereon  time 
process  is  received  by  him — ^to  execute  same— 'to  make  return 
thereon — to  pay  to  justice  all  money  received  by  him  in  his 
official  capacity. — It  shall  be  the  duty  of  every  constable  or 
other  officer  (that  is,  special  constable),  on  the  receipt  of  any  sum- 
mons, order,  execution,  or  other  process  issued  by  a  justice,  except  a 
subpoena,  to  note  thereon  the  time  of  receiving  the  same;  to  serve 
and  execute  the  same,  subpoenas  included,  according  to  the  com- 
mand thereof  and* the  provisions  of  law;  to  make  true  return  thereof 
to  the  proper  justice  on  the  return  day,  stating  in  such  return  th  * 
time  and  manner  of  executing  the  same,  or  why  it  was  not  executed  : 
to  subscribe  his  name  to  such  return,  and  to  pay  all  money  receive  I 
by  him  in  his  official  capacity  to  the  justice  before  whom  the  suit 
or  proceeding  is  pending.*' 

§  726.  The  authority  to  be  exercised  by  officer  in  executing 
process  from  justice. — In  serving  and  executing  orders  and 
process  issued  by  a  justice,  the  officer  may  exercise  the  same  au- 
thority over  persons  and  property,  as  it  would  be  lawful  for  a  sheriff 
to  exercise  under  like  orders  and  process  from  the  circuit  court.** 

§  727.  Penalty  for  failure  of  officer  to  discharge  his  duty  with 
reference  to  the  execution  and  return  of  process.— "Every  offi- 
cer who  shall  neglect  or  refuse  to  serve  or  execute  any  lawful  pro- 

"This  form  is  founded  on  the  pro-  "Code,  ch.  60  sec.  235;    1906,  sec. 

visions  of  the  law  appearing  in   sec-  2186. 

tion  722  of  this  treatise.  *Code  ch.  50,  sec.  236;    1906,  sec. 

"Code,  ch.  50,  sec.  234;    1906,  sec.  2187. 
2185. 
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cess  or  order  in  his  hands,  issued  by  a  justice,  when  in  his  power  *to 
do  so,  or  shall  make  a  false  return  thereon,  or  shall  fail  to  return 
the  same  on  the  return  day  thereof,  or  shall  fail  to  perform  any  duty 
which  he  is  required  by  law  to  perform  in  relation  thereto,  shall,  if 
there  be  no  other  fine  or  punishment  imposed  therefor,  be  fined  not 
exceeding  fifty  dollars  for  every  such  offense,  and  moreover,  he  and 
his  sureties,  or  any  one  or  more  of  them,  and  the  personal  represent- 
atives of  such  of  them  as  are  dead,  shall  be  liable  to  the  person  in- 
jured thereby  to  the  extent  of  such  injury,  with  interest  and  ten 
per  cent,  damages.""® 

§  728.  Who  to  perform  the  unfinished  work  of  constable  going 
out  of  office — Taking  receipt  for  process  and  property  delivered 
by  outgoing  constable  to  his  successor — Entry  of  such  receipts 
upon  justice's  docket. — "Every  constable  going  out  of  office  may 
finish  the  business  in  his  hands  remaining  unfinished,  in  the  same 
manner  as  if  his  term  had  not  expired ;  but  if  he  declines  to  do  so, 
he  shall  deliver  to  his  successor  all  process  and  orders  in  his  hands, 
with  his  proceedings  thereon  endorsed,  and  also  all  property  levied 
on  or  attached  and  remaining  unsold,  and  take  such  successor's  re- 
ceipt therefor,  including  in  different  receipts  the  process  and  orders 
from  different  justices,  and  shall  return  such  receipts  respectively 
to  the  proper  justices,  who  shall  enter  the  same  on  their  dockets 
and  carefully  preserve  the  originals.  Upon  the  death  of  a  constable, 
the  same  duty  shall  devolve  on  his  personal  representative." 


SI 


§  729.  Construction  of  word  "justice." — The  word  "justice" 
as  used  in  chapter  fifty  of  the  Code  shall  be  construed  as  if  im- 
mediately followed  by  the  words  "of  the  peace."  " 

%  730.  Authority  of  sheriff  over  persons  and  property  in  the 
execution  of  process — Commanding  power  of  county. — Inasmuch 
as  a  constable  or  other  officer  executing  process  issued  by  a  justice 
has  the  same  authority  over  persons  and  property  as  a  sheriff  per- 
forming the  same  duty,  the  authority  thus  possessed  by  a  sheriff  will 
now  be  considered. 

It  is  provided  by  statute  that  a  sheriff  may,  in  case  resistance  be 
made  or  apprehended  to  the  execution  of  such  process  or  order,  sum- 

"Code,  ch.  50,  sec.  237;   1906,  sec.  "Code,  ch.  60,  sec.  239;   1906,  sec. 

2188.  2190. 

''Code,  ch.  60,  sec  238;   1906,  sec. 
2189. 
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mon  to  his  assistance,  either  orally  or  by  writing,  so  many  of  the 
male  inhabitants  of  his  county  of  the  age  of  eighteen  years  or  more, 
or  require  the  commandant  of  any  company,  regiment  or  separate 
battalion  of  militia  or  volunteers  to  call  out  such  portion,  or  the 
whole  thereof,  to  assist  him,  as  shall  be  deemed  sufficient  for  the 
occasion;  and  he  and  those  assisting  him,  may  use  such  force  as 
shall  be  necessary  or  proper  to  overcome  any  resistance  made  to  the 
execution  of  said  process  or  order,  and  to  seize,  arrest  and  confine 
the  resisters,  their  aiders  and  abettors,  to  be  dealt  with  according 
to  law.  If  any  male  inhabitant  of  the  county  of  the  age  of  eighteen 
years  or  more  fail  to  obey  such  summons  or  if  any  command- 
ant fail  to  comply  with  such  requisition,  the  officer  shall  report  the 
fact  to  the  court  from  which  such  process  or  order  issued,  which 
court  may,  in  a  summary  way,  after  notice  to  the  person  so  reported, 
adjudge  him  to  be  fined  or  imprisoned,  or  both,  as  for  contempt. 
Or  if  the  process  or  order  was  not  issued  by  a  court,  the  person  so 
failing  to  obey  such  summons  or  requisition  shall  be  punished  as  for 
a  misdemeanor,  and  to  that  end  the  officer  shall  report  him  to  the 
prosecuting  attorney  for  the  county,** 

» 

§  731.     Form  of  report  of  sheriff  to  the  court  of  failure  of  per- 
son to  obey  his  order  to  assist  him  in  the  execution  of  process. 

State  of  West  Virginia,  County  of ,  ss : 

To  the  Circuit  Court  of  the  said  county : 

The  undersigned  sheriff  of  the  county  aforesaid   respectfully   re- 
ports that  on  the day  of  ,  190 — ,  there  was  issued 

by  the  Clerk  of  the  Circuit  Court  a  process  for  the  arrest  of  one 
C.  D.,  which  was  addressed  to  the  said  sheriff  and  by  him  received 
on  the —  day  of ,  190 — ;  and  thereupon  the  under- 
signed proceeded  to  execute  the  said  process  by  attempting  to  arrest 
the  said  C.  D.,  whereupon  the  said  C.  D.  resisted  the  undersigned 
with  such  force  and  violence  that  it  became  necessary  for  the  said 
sheriff,  the  undersigned,  to  summon  to  his  assistance,  which  was 
done  by  oral  request  and  demand,  one  L.  K.,  (or,  if  more  than  one 
person  so  state),  who  was  over  the  age  of  eighteen  years,  who 
failed  to  obey  said  summons,  which  fact  is  thus  reported  to  the 
court,  as  in  such  case  is  by  law  made  and  provided. 

,  Sheriff  of County.** 

"Code,   ch.   41,   sec.   5;    1906,   sec.  ■•This  report  is  authorized  by  and 

1301.  adapted   from   Code,   ch.   41,    sec.   5; 

1906,  sec.  1301. 
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§  732.  Form  of  order  of  circuit  court  directing  party  to  be 
notified  to  appear  and  show  cause  why  he  should  not  be  fined 
and  imprisoned  for.  his  failure  to  obey  order  of  sheriff  to  assist 
in  the  execution  of  process. 

State  of  West  Virginia  \  On  a  charge  of  failing  to  obey  sunimons 
vs.  >  of  sheriff  to  assist  him  in  making  the  ar- 

L.  K.  )  rest  of  C.  D. 

•This  day,  ,  the  sheriff  of  this  county,  presented  to  the 

court  his  report  of  the  failure  of  the  defendant,  L.  K.,  to  obey  the 
oral  summons  of  said  sheriff  to  assist  the  said  sheriff  in  making  an 
arrest  of  one  C.  D.,  which  report  is  now  filed  with  the  clerk  of  this 
court.  It  is  therefore  considered  that  said  L.  K.  be  notified  to  ap- 
pear here  on  the day  of ,  190 — ,  and  show  cause,  if 

any  he  can,  why  he  should  not  be  fined  and  imprisoned  for  his  fail- 
ure to  obey  the  summons  of  the  sheriff  of  this  county,  requiring  him 
to  assist  said  sheriff  in  the  execution  of  lawful  process.  And  it  is 
further  ordered  that  a  copy  of  this  order  be  served  upon  the  said 
L.  K.  in  lieu  of  a  formal  notice. 

§733.  Form  of  order  of  circuit  court  hearing  case  and  im- 
posing fine  on  person  refusing  to  obey  order  of  sheriff  to  assist 
in  the  execution  of  process. — FoUcnv  form  under  §  732  down  to 
the  asterisk,  then  proceed  as  follows:  This  day  came  L.  K.  in  person 
and  by  his  attorney,  in  response  to  the  notice  served  upon  him  to 
show  cause  why  he  should  not  be  fined  and  imprisoned  for  his  fail- 
ure to  obey  the  summons  of  the  sheriff  to  assist  in  the  execution  of 
lawful  process.  And  the  court  having  heard  all  the  evidence  ad- 
duced upon  this  proceeding,  is  of  the  opinion  that  the  said  L.  K. 
wilfully  refused  to  obey  an  oral  summons  by  the  sheriff  of  this 
county  requiring  the  said  L.  K.  to  assist  the  said  sheriff  in  arrest- 
ing one  C.  D.,  who  made  resistance  to  the  execution  of  the  process 
of  arrest  in  the  hands  of  the  sheriff.     It  is  therefore  considered 

that  the  said  L.  K.  be  and  he  is  hereby  fined  the  sum  of 

dollars  and  the  costs  herein. 

§  734.  Authority  of  officer  to  call  a  person  to*  assist  him  in 
the  execution  of  his  office  in  a  criminal  case,  or  in  the  preserva- 
tion of  the  peace  or  in  the  prevention  of  a  breach  thereof. — It  is 

provided  by  statute  that  every  officer,  in  the  execution  of  lawful  pro- 
cess, may,  in  case  resistance  be  made  or  apprehended  to  the  execu- 
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tion  thereof,  summon  to  his  assistance,  either  orally  or  by  writing, 
so  many  of  the  male  inhabitants  of  the  county  of  the  age  of  eighteen 
years  or  more,  or  require  the  commandant  of  any  company,  regiment 
or  separate  battalion  of  militia  or  volunteers,  to  call  out  such  portion 
or  the  whole  thereof,  to  assist  him,  as  shall  be  deemed  sufficient  for 
the  occasion ;  and  he  or  those  assisting  him,  shall  use  such  force  as 
may  be  necessary  or  proper  to  overcome  any  resistance  made  to 
the  execution  of  such  process ;  and  seize,  arrest  and  confine  the  re- 
sisters,  their  aiders  and  abett6rs,  to  be  dealt  with  according  to  law.*' 

« 

§  735.  Execution  of  process  on  Sunday. — It  is  provided  by 
statute  that  no  civil  process  or  order  shall  be  executed  on  Sunday, 
except  in  cases  of  persons  escaping  from  custody,  or  where  it  may 
be  especially  provided  by  law.*®  An  attachment  may  be  issued  or 
executed  on  Sunday,  if  oath  be  made  that  the  defendant  is  actually 
moving  his  effects  on  that  day.'^ 

§  736.  Arrests  in  criminal  and  civil  actions. — In  criminal 
and  in  civil  actions  where  the  statute  expressly  authorizes 
it,  arrests  may  be  made  by  constables,  or  special  constables,  or  sher- 
iffs, and  in  some  cases  by  private  persons. 

(a)  What  constitutes  an  arrest. — What  will  constitute  an 
arrest  is  the  same  in  both  criminal  and  civil  cases.  In  addition  to 
what  has  already  been  said  on  this  subject,"®  it  may  be  stated,  that 
an  arrest  is  the  taking  of  the  person  n  to  custody  under  legal  pro- 
cess.*® To  constitute  the  taking  ot  a  party  into  custody,  it  is  not 
essential  that  the  officer  making  the  arrest,  should  actually  lay  hand 
upon  or  touch  the  defendant. ^^  It  is  sufficient  if  he  be  within  the 
power  of  the  officer  and  submit  to  the  arrest.*^  It  is  sufficient  if 
the  officer,  in  the  presence  of  the  party,  informs  him  that  he  has  a 
process  for  his  arrest,  and  he  signifies  his  submission  to  the  officer's 

"Code,    ch.    41,    sees.    4,    5;     1906,  »An/e,  §478. 

Bees.    1300,    1301.      For    the    punish-  '•French  v.  Bancroft,  42  Mass.  602, 

ment   for   the  violation   of   this   pro-  504;    Hart  v.   Flynn's   Ex'r.,   38   Ky. 

vision  of  the  law,  see  Code,  ch.  147,  (8  Dana)  190,  191;  Emery  v.  Chelsey, 

sec.    14;     1906    see.    4314.      See    also  18  N.  H.  198,  201. 

2   Am.  &  Eng.   Enc.  Law    (2d  Ed.),  *" Ante,  §478. 

r59.  *^  Butler    v.    Washburn,    25    N.    H. 

"Code,  ch.  41,  sec.   15;    1906,  sec.  261,  258;    Emery  v.   Chelsey,  supra; 

1310.  Bissell  V.  Gold,  1  Wend,  (n!  Y.)  210, 

"Code  ch.    106,   sec.   8;    1906,   sec.  215,  19  Am.  Dec.  480. 
3543. 
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authority.*^     But  mere  words  are  not  sufficient  to  constitute  an  ar- 
rest if  the  party  resists  and  refuses  to  be  arrested  J 


43 


(b)  Can  only  arrest  person  named  in  warrant. — At  common 
law,  warrants  of  arrest,  in  cases  both  civil  and  criminal,  must  name 
or  describe  the  person  to  be  arrested;  and  the  officer  must  arrest 
the  person  named  in  such  warrant,  and  the  arrest  of  another  person 
than  the  one  so  named  or  described  will  render  the  officer  liable  in 
an  action  for  damages  for  false  imprisonment.** 

(c)  Officer  should  have  process  in  his  possession. — For  his 

own  safety  and  protection  the  officer  should  have  the  process  in  his 
possession;  it  is  not  sufficient  that  the  warrant  of  arrest  has  been 
issued.**^ 

(d)  Use  of  force  to  effect  arrest. — It  must  be  remembered- 
that  one  charged  with  the  legal  duty  of  executing  a  warrant  of  ar- 
rest is  a  peace  officer,**  and  he  can  not  use  more  force  than  is  actu- 
ally necessary  to  make  the  arrest  and  secure  the  safe  custody  of 
the  accused.*^  If  the  officer  can  make  the  arrest  without  commit- 
ting a  trespass  or  personal  injury  it  is  his  duty  to  do  so;  he  can  not 
drag  the  defendant  about  or  strike  him,  unless  such  acts  are  render- 
ed necessary  by  the  resistance  of  the  accused ;  **  so  any  cruel  or  un- 
necessary exposure  of  a  prisoner  to  cold,  or  deprivation  of  suitable 
clothing  or  covering,  while  in  the  custody  of  the  officer  arresting 
him,  is  unlawful,  and  will  render  such  officer  liable  in  an  action 
for  damages.*^  But  an  officer  acting  in  good  faith  and  in  the  line 
of  his  duty,  in  making  an  arrest  and  suppressing  a  fight,  may  strike 
a  reasonable  blow  for  that  purpose;  and,  he  is  the  judge  of  the 
force  necessary  under  the  circumstances,  and  not  guilty  of  any 
wrong  unless  he  arbitrarily  abuses  the  power  confided  in  him. 


:io 


(e)  Taking  life  to  effect  arrest. — The  extent  to  which  an  offi- 
cer may  go  in  taking  life  in  the  execution  of  process  of  arrest  de- 

« 

**  Jones  V.  Jones,  36  N.  C.  448,  449.  *'Note    to    Hawkins    v.    Common- 

**Case  V.  State   (Miss.),  17  South.  *    wealth,    61    Am.    Dec.     at     p,     161; 

379,  381.  Creighton  v.  Commonwealth,  83  Ky. 

**  West  V.  Campbell,  163  U.  S.  78,  142,  4  Am.  St.  Rep.  143. 

38  Law.  Ed.  643.  **Note    to    Hawkins    v.    Common- 

•*  2  Am.  &  Eng.  Enc.  Law  ( 2d  Ed. ) ,  wealth,  supra,  citing,  Kreger  v.   Os- 

846;   Galliard  v.  Laxton,  2  B.  &  S.,  born,  7  Blackf.  74. 

110   E.   C.   L.   363;    Rex  v.   Whaley,  *•  Petit  v.  Colmary,  «upra. 

32  E.  C.  L.  602.  "State  v.  Pugh,  101  N.  C.  737,  9 

*•  Petit  V.  Colmary   (Del.),  65  Atl.  Am.  St.  Rep.  44. 
344. 
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pends  upon  th^  ground  of  the  arrest.  If  the  party  to  be  arrested 
is  only  charged  with  a  misdemeanor,  the  officer  can  not  take  life  to 
prevent  his  escape,  but  only  when  it  is  necessary  in  order  that  the 
officer  may  save  his  own  life.'^  If  the  party  sought  to  be  arrested 
is  charged  with  a  felony,  the  officer  is  justified  in  killing  him  if  he 
resists  or  is  attempting  to  escape.*^ 

The  principle  here  considered  is  thus  stated  by  a  work  of  high 
repute :  '^\ny  officer  or  private  person  may  kill  another  who  is  com- 
mitting or  has  committed  a  felony,  provided  the  killing  is  necessary 
to  prevent  the  commission  in  the  one  case,  or  to  arrest  the  felon  in 
the  other.  Again,  if  his  own  life  is  threatened  by  the  felon  while 
making  the  arrest  he  may  lawfully  kill  the  felon.  Nevertheless,  if 
he  can  be  arrested  otherwise,  it  is  not  lawful  to  kill  him.  He  may 
not  therefore,  be  lawfully  killed  after  he  has  ceased'  to  resist."  ** 

(f)  Breaking  doors  to  effect  arrest. — As  to  the  extent  of  break- 
ing open  doors  in  making  an  arrest  in  civil  cases,  we  have  already 
seen.*''*  But  a  different  rule  obtains  in  criminal  actions.  In  such 
case  the  officer  may  break  open  the  outer  as  well  as  the  inner  door, 
after  demand  of  admittance  and  refusal,  and  this,  too,  in  the  night 
as  well  as  the  day  time.'^'^  Thus  an  officer  having  in  his  possess- 
ion a  warrant  of  arrest  in  a  criminal  case,  may  break  and  enter  a 
house  and  search  the  same  for  the  accused,  although  the  party 
sought  to  be  arrested  is  not  there,  if  the  officer  act  bona  fide  under 
a  belief  that  such  party  is  there,  and  does  no  unnecessary  damage.** 

(g)  Stopping  train  to  make  arrest. — It  is  held  that  an  officer 
naving  in  his  possession  process  for  the  arrest  of  a  person  in  the 
employ  of  a  railroad  company  engaged  in  the  operation  of  one  of 
its  trains,  may  stop  such  train  in  order  to  make  the  arrest  of  such 
employe.*^  And  it  is  also  held  that  a  proper  officer  has  the  right 
to  enter  a  train  of  cars  withki  the  limits  of  his  jurisdiction,  and  ar- 
rest a  person  guilty  of  a  known  breach  of  the  laws  of  the  state,  and 

•1  Thomas  v.  Kinkead,  56  Ark.  502,  »2   Hawk.   P.   C.  c.   14,   secs;   1-9: 

15  L.  R.  A.  658,  18  S.  W.  854.  Bell  v.  Clapp,  10  Johns.  Rep.  263,  4 

"Note  to  State  of  North  Carolina  Law.  Ed.  1025;  Williams  v.  Spencer, 

V.  Hunter,  8  L.  R.  A.  at  page  534,  5  Johns.  Rep.  352,  3  Law.  Ed.  1043: 

citing    numerous    cases;     Brooks    v.  Barnard  v.  Bartlett,  10  Gush.  (Mass.) 

Com.  61  Pa.  St.  362.  601,  57  Am.  Dec.  123. 

"2  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  "Barnard  v.  Bartlett,  aupra. 

848.                                ^  "St.  Johnsbury  etc.   R.  R.   Co.   v. 

■*  Ante,  §  478.  Hunt,  60  Vt.  588,  6  Am.  St.  Rep.  138. 
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the  railroad  company  will  not  be  liable  for  permitting  such  arrest 
to  be  made  on  one  of  its  trains/* 

(h)  Making  arrest  without  process. — It  is  well  settled  by 
the  common  law,  and  that  is  still  the  law  with  us  relating  to  arrests, 
that  a  sheriflF  or  constable,  by  virtue  of  his  office,  may  without  a  war- 
rant arrest  a  person  charged  with  a  felony,  or  upon  a  well-grounded 
suspicion  that  he  has  committed  a  felony,  and  for  a  misdemeanor 
committed  in  the  officer's  presence.'^*  But  as  a  general  rule,  a  con- 
stable or  other  peace  officer,  can  not,  any  more  than  a  private  per- 
son, justify  the  arrest  of  a  person  charged  with  a  misdemeanor, 
when  the  offense  was  not  committed  in  his  presence.*®  So  a  justice 
of  the  peace,  or  the  mayor  of  a  city  or  town  having  similar  powers 
may  arrest  or  cause  to  be  arrested,  by  word  only,  any  person  commit- 
ting a  felony  or  breach  of  the  peace  in  his  presence ;  but  this  is  as 
far  as  his  power  extends.  In  all  other  cases  he  must  issue  his  war- 
rant in  writing  for  the  arrest  pi  the  offender.®* 

It  is  not  only  necessary  for  the  arrest  of  a  person  charged  with 
a  misdemeanor  committed  out  of  the  presence  of  the  officer,  that 
there  be  a  warrant  authorizing  the  arrest,  but  the  officer  making  the 
arrest  must  have  the  warrant  with  him.®^ 


(i)  Disposal  of  person  upon  being  arrested. — It  is  the  duty  of 
the  officer  who  arrests  a  person  to  take  him  before  a  proper  mag- 
istrate within  a  reasonable  time  after  the  arrest  has  been  made,®* 
and  his  failure  co  do  so  will  render  such  officer  liable  to  the  party  ar- 
rested for  damages  in  an  action  for  assault  and  false  imprisonment.®* 
And  this  is  the  duty  of  the  officer,  whether  he  has  made  the  arrest 
with  or  without  process.®® 

(j)  Arrest  by  private  person. — A  mere  private  person  can  not 
lawfully  make  an  arrest  in  a  civil  action.®®  But  such  person  may 
arrest  one  who  has  committed  a  felony  in  his  presence,  and  in  such 


"Claiborne  v.  Chesapeake  &  Ohio 
Ry.  Co.,  46  W.  Va.  363,  33  S.  E.  262. 

"Muscoe  V.  Commonwealth,  86  Va. 
443,  10  S.  E.  534;  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.),  870  and  cases  cited. 

"Muscoe  V.  Commonwealth,  supra, 
citing  2  Hawk.  P.  C.  c.  13;  1  Chit. 
Crim.  Law,  20;  1  Bish.  Crim.  Proc. 
j(3d  Ed.)  §181;  7  Am.  &  Eng.  Enc. 
Law.  675;  1  Idem,  734;  1  Dill.  Mun. 
Corp.   (3d  Ed.)   §210. 


•^Muscoe  V.  Commonwealth,  supra, 
"Muscoe  V.  Commonwealth,  supra. 
"Brock  V.  Stimson,  108  Mass.  520, 

11   Am.  Rep.  300;   Wright  v.  Court, 

4  B.  &  C.  696,  10  E.  C.  L.  718. 
•*  Brock  V.  Stimson,  supra, 
"Wright  V.  Court,  supra;  2  Am.  & 

Eng.  Enc.  Law  (2d  Ed.)  880. 
**2  Am  &  Eng.  Enc.  Law  (2d  Ed.) 

850. 
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case  it  is  his  auty  to  make  the  arrest,  and  he  may  do  so  in  order 
to  prevent  the  commission  of  a  felony.®^  As  to  making  an  arrest 
for  a  past  offense,  there  is  this  difference  between  an  officer  and 
a  private  individual:  the  former  is  justified  in  arresting  one  whom 
he  has  good  reason  to  believe  to  be  guilty  of  a  felony,  while  the  lat- 
ter is  not  justified,  however  reasonable  his  belief,  unless  it  appears 
that  a  felony  has  actually  been  committed.*®  A  private  person  may 
arrest  a  party  for  a  misdemeanor  committed  in  his  presence,  and 
if  it  amounts  to  a  breach  of  the  peace  it  is  his  duty  to  do  so.*® 

§  736a.  Power  of  justice  as  to  removal  of  poor  person  to 
county  wherein  he  was  last  legally  settled — Complaint  and  war- 
rant in  such  case. — "On  the  complaint  of  an  overseer  for  any 
district  before  a  justice  thereof,  that  any  person  has  come  into 
such  county  who  is  likely  to  be  chargeable  thereto,  such  justice 
may,  by  warrant,  cause  such  person  to  be  brought  before  him,  and 
upon  proof  of  the  truth  of  such  complaint,  shall  cause  the  person 
complained  of  to  be  removed  to  the  county  wherein  he  was  last 
legally  settled,  of  if  he  migrated  from  another  state  and  has  no 
legal  settlement  in  this,  to  be  removed  to  such  other  state,  unless 
he  be  so  sick,  or  disabled  that  he  can  not  be  removed  without 
cruelty  or  danger  of  life,  in  which  case  he  shall  be  provided  for 
at  the  charge,  in  the  first  instance,  of  the  county  wherein  he  is, 
and  after  his  recovery  shall  be  removed."  ^® 

§  736b.  Form  of  complaint  of  overseer  of  the  poor  for  removal 
of  poor  person  to  county  wherein  he  was  last  legally  settled. 

State  of  West  Virginia, 
County  of  — 


irginia,  1 


Before  the  undersigned  authority  this  day  personally  appeared 
A.  B.,  who,  after  being  first  duly  sworn,  says  that  he  is  the  over- 
seer of  the  poor  within  and  for  the  district  of ,  in  the  coun- 
ty and  state  aforesaid,  and  that  one  (Jiere  name  the  person),  a, 
poor  person,  has  come  into  said  county,  who  is  likely  to  be 
chargeable  to  said  county. 

The  said  A.  B.  therefore  prays  that  said may  be  brought 

before  me  and  be  dealt  with  and  treated  in  the  manner  required 
by  law. 

A..  B.,  Complainant. 

eT  Idenif  884.  «»  2  Am.  &  Eng.  Enc.  Law  (2d  ed.), 

esHolley  v.  Mix,  3  Wend.  350,  10  889. 

Law.  Ed.  392;  Long  v.  State,  12  Ga.  to  CJode,  1913,  ch.  46,  sec.  10,  serial 

293;   Berne  v.  Erben,  40  N.  Y.  463;  sec.  2368. 
State  V.  Bryant,  65  N.  C.  327. 
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.  Taken,  sworn  to  and  ^^ubscribed  before  me,  this  the day. 

of ,  IS^. 

E.  H.,  Justice.^^ 

§  736c.  Form  of  warrant  for  removal  of  a  poor  person  to 
county  wherein  he  was  last  legally  settled. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  said  county,  that  the  said 
A.  B.  is  the  overseer  of  the  poor  within  and  for  the  district  of 

,  in  the  county  and  state  aforesaid,  and  that  on  the 

day  of ,  19 — ,  one  {here  name  the  person),  a  poor  person, 

has  come  into  said  county,  and  the  said ,  a  poor  person,  is 

likely  to  be  chargeable  to  said  county.  These  are,  therefore,  to 
command  you,  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  (here  name  the  poor  person)  and 
bring  him  before  me,  or  some  other  justice,  to  answer  the  said 
complaint  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  — ^ day  of ,  19 — . 

U.  M.,  J.  P." 

§  736d.  Form  of  docket  entry  direQting  removal  of  poor  per- 
son to  county  wherein  he  was  last  legally  settled. — On  complaint 

of  A.  B.,  an  overseer  of  the  poor :   On  the day  of , 

19 — ,  A.  B.,  an  overseer  of  the  poor  of  the  district  of  — '■ ,  in 

the  county  of ,  and  the  state  of  West  Virginia,  made  com- 
plaint and  information  on  oath  before  the  undersigned,  a  justice 
of  the  peace  within  and  for  the  county  and  state  aforesaid,  that 
one  E.  F.  has  come  into  said  county,  who  is  likely  to  be  charge- 
able thereto,  and  on  the  day  and  year  last  aforesaid  the  under- 
signed justice  aforesaid  issued  his  warrant  and  placed  the  same 

in  the  hands  of ,  a  constable  of  said  county,  commanding 

him,  the  said  constable  to  bring  the  said  E.  F.  before  the  under- 
signed or  some  other  justice  to  be  dealt  with  according  to  law; 

and  now  on  this  the day  of ,  19 — ,  upon  proof  of  the 

truth  of  the  said  complaint,  the  undersigned  justice  as  aforesaid, 
finds  that  the  said  E.  F.  is  a  poor  person  and  was  such  poor  per- 
son  on  the  day  upon  which  said  complaint  was  made  and  warrant 

71  Adapted    from    sec.    10,    ch.    46,  t2  Code,  1913,  ch.  46,  sec.  10,  serial 

Code  1913,  serial  sec.  2358.  sec.  2358. 
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issued,  and  was  then  and  there  likely  to  be  chargeable  to  this 
county;  and  the  undersigned  as  such  justice  finds  that  the  said 
E.  F.  was  last  legally  settled  in  the  county  of  R. 

It  is  therefore  considered  and  ordered  that  the  said  E.  F.  be  re- 
moved to  the  said  county  of  R.,  wherein  he  was  last  legally  settled. 

And  it  is  hereby  ordered  that ,  a  constable  of  this  coun- 
ty be,  and  he  is  hereby,  empowered,  directed  and  commanded  to 
transfer  said  E.  F.  to  the  said  county  of  R.,  and  deliver  him 
the  said  E.  F.  to  the  agent  or  person  in  charge  of  the  county  in- 
firmary or  place  of  general  reception  for  the  poor  of  the  said 

county  of  R. ;  and  what  the  said ,  constable  as  aforesaid, 

shall  do  in  executing  this  order  in  the  transfer  of  the  said  E.  F. 
to  the  said  county  of  R.  he  shall  make  known  in  not  less  than 

days  from  this  date  to  the  undersigned  justice,  together 

with  the  costs  and  expenses  incident  to  the  removal  of  the  said 
E.  F.  to  the  said  county  of  R.,  all  duly  verified  by  the  affidavit 
of  him,  the  said  constable  as  aforesaid. 

Given  under  my  hand  this  the day  of ,  19 — . 

L.  M.,  J.  P." 

§  736e.  Form  of  docket  entry  directing  removal  of  pocMr  per- 
son to  county  wherein  he  was  last  legally  settled,  but  only  to 
be  removed  after  he  has  recovered  from  present  illness. — On  com- 
plaint of  A.  B.,  an  overseer  of  the  poor :    On  this  the day  of 

,  19 — ,  A.  B.,  an  overseer  of  the  poor  of  the  district  of , 

in  the  county  of ,  and  the  state  of  West  Virginia,  made 

complaint  and  information  on  oath  before  the  undersigned,  a  jus- 
tice of  the  peace,  within  and  for  the  county  and  state  aforesaid, 
that  one  E.  F.  has  come  into  said  county,  who  is  likely  to  be 
chargeable  there,  and  on  the  day  and  year  last  aforesaid  the 
undersigned  justice  aforesaid  issued  his  warrant  and  placed  the 
same  in  the  hands  of ,  a  constable  of  said  county,  com- 
manding him,  the  said  constable,  to  bring  the  said  E.  F.  before 
the  undersigned  or  some  other  justice  to  be  dealt  with  according 

to  law;  and  now,  on  this  the  day  of ,  19 — ,  upon 

proof  of  the  truth  of  the  said  complaint,  the  undersigned  justice 

7>The  above  form  is  based  upon      appears   in   sees.   11-20,  eerial   sees, 
the  provisions  of  the  Code,  1913,  ch.      2359-2368. 
46,  sec.  10,  serial  sec  2358,  and  what 
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as  aforesaid  finds  that  the  said  E.  F.  is  a  poor  person  and  was  such 
poor  person  on  the  day  upon  which  said  complaint  was  made  and 
warrant  issued,  and  was  then  and  there  likely  to  be  chargeable  to 
this  county;  and  the  undersigned  as  such  justice  finds  that  the 
said  E.  F.  was  last  legally  settled  in  the  county  of  R. 

It  is  therefore  considered  and  ordered  that  the  said  E.  F.  be 
removed  to  the  said  county  of  R.,  wherein  he  was  last  legally 
settled. 

And  it  is  hereby  ordered  that ,  a  constable  of  this  county 

be,  and  he  is  hereby,  empowered,  directed  and  commanded  to 
transfer  said  E.  F.  to  the  said  county  of  R.,  and  deliver  him  the 
said  E.  F.  to  the  agent  or  person  in  charge  of  the  county  infirm- 
ary or  place  of  general  reception  for  the  poor  of  the  said  county 
of  R.  And  it  appearing  further  to  the  undersigned  that  the 
said  E.  F.  -is  so  sick  (or  disabled)  at  this  time  that  he  can  not 
be  removed  without  danger  to  his  life,  it  is  further  adjudged, 

m 

ordered  and  directed  that  he  be  provided  for  at  the  charge  of 
this  county  during  his  said  illness,  and  after  his  recovery  there- 
from he  shall  then  be  removed  to  the  county  of  R. 

And  it  is  further  ordered  that  what  the  said  E.  F.,  constable  as 
aforesaid,  shall  do  in  executing  this  order  in  the  transfer  of  the 
said  E.  F.  to   the  said   county  of  R.  he    shall  make    known  in 

not  less  than days  from  the  time  of  the  recovery  of  the  said 

E.  F.  from  his  present  illness  permitting  his  removal,  together 
with  the  costs  and  expenses  incident  to  the  removal  of  said  E.  F. 
to  the  said  county  of  R.,  and  also  the  costs  and  expenses  in- 
cident to  his  detention  in  this  county  during  his  said  sickness,  all 
duly  verified  by  the  affidavit  of  him,  the  said  constable  as  afore- 
said. 

Given  under  my  hand  this  the day  of ,  19 — . 

L.  M.,  J.  PJ* 

74  The  above  form   is  based  upon      appears   in   sees.   11-20,   senal   sees, 
the  provisions  of  the  Code,  1913,  ch.      2359-2368. 
46,  sec.  10,  serial  sec.  2368,  and  what 
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§  736f.  Right  of  justice  to  inspect  license. — Every  person 
holding  a  state  license  for  any  of  the  purposes  mentioned  in  sec- 
tion one  of  chapter  thirty-two  of  the^  Code,  shall  produce  such 
license  for  inspection  whenever  required  so  to  do  by  a  justice  of 
the  peace." 

§  736g.  Duty  of  justice  to  investigate^  or  cause  to  be  investi- 
gated, cause,  origin  and  circumstances  of  every  fire  in  certain 
localities. — ^^The  state  fire  marshal,  his  deputy  or  assistants,  and 
the  chief  of  the  fire  department  of  every  city  or  town  in  which  a 
fire  department  is  established,  and  the  mayor  of  every  incorpo- 
rated city  or  town  in  which  no  fire  department  exists,  and  the 
justice  of  the  peace  of  every  magisterial  district  outside  of  any 
city  or  town,  shall  investigate  or  cause  to  be  investigated  the 
cause,  origin,  and  circumstances  of  every  fire  occurrihg  in  every 
city,  town,  or  district  by  which  property  has  been  destroyed  or 
damaged,  when  the  damage  exceeds  fifty  dollars ;  except  that  all 
fires  of  unknown  origin  shall  be  reported,  and  shall  especially 
make  investigation  as  to  whether  such  fire  was  the  result  of  care- 
lessness, accident,  or  designJ* 

§  736i.  Docket  entry  of  appointment  of  p<eace  officers  for 
agricultural  and  mechanical  association. — Application  for  ap- 
pointment of  peace  officers :    On  this  the day  of , 

19 — ,     personally     came     before     the    undersigned,     a    justice 

of   the   peace    within    and    for    the    district    of   in    the 

county    of   and    state    of   West   Virginia,    A.    B.,    and 

showed  to  the  satisfaction  of  the  undersigned  justice  that  he  is 
an  officer  of  the '■ Agricultural  and  Mechanical  As- 
sociation and  desired  the  appointment  of  a  suitable  number  of 
discreet  persons  to  assist  in  keeping  the  peace  during  the  time 

* 

iTB  Code,  1913,  ch.  32,  sec.  43,  aerial      sec.  2525.    See  further  as  to  this  sub- 
sec.  1163.  ject,  Ckxie,  1913,  ch.  48a,  sees.  6-13, 
70  Code,  1913,  ch.  48a,  sec.  3,  serial      serial  sees.  2527-2535. 
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when  said  association  shall  be  holding  its  annual  or  other  fairs. 
And  thereupon  the  undersigned  justice  hereby  appoints  C.  D.,  E. 
F,  and  G.  H.  as  suitable  and  discreet  persons  to  assist  in  keeping 
the  peace  during  the  time  when  said  association  shall  be  holding 
its  annual  or  other  fairs,  and  hereby  empowers  them,  the  said 
C.  D.,  E.  F.  and  G.  H.,  and  each  of  them,  to  act  as  conservators 
of  the  peace  at  the  time  and  for  the  purpose  aforesaid. 


Given  under  my  hand  this 


day  of 


19—. 
L.  M.,  J.  P." 


§  736j.  Justice  may  issue  subpoenas  for  witnesses  in  legis- 
lative election  contests. — ^The  statute  provides  that  in  the  contest 
of  an  election  for  a  state  senator  or  a  delegate  to  the  legislature, 
a  justice  may  issue  subpoenas  for  witnesses,  upon  the  application 
of  either  party  to  the  contest.^*^ 

§  737.  Justice,  ordinarily,  not  liable  for  negligence  while  act- 
ing judicially. — ^The  rule  is  that  when  a  justice  does  an  act  of  a 
quasi  judicial  nature,  as  taking  and  certifying  acknowledgements 
to  deeds  and  other  papers,  he  is  not  liable  in  damages  to  the 
party  injured  because  of  negligence  in  performing  the  act,  unless 
he  acted  from  malicious,  impure  or  corrupt  motives.-^  And  when 
he  acts  in  a  purely  judicial  character,  as  when  he  is  sitting  in  a 
criminal  or  civil  action  brought  before  him,  he  is  never  liable 
civilly  to  the  party  affected  if  he  has  jurisdiction  of  the  subject 
matter  to  which  his  ruling  or  decision  relates,®^  and  this  is  the 
rule,  though  he  act  from  improper  or  corrupt  motives.*^    If,  how- 


78  The  above  form  is  based  upon 
the  provisions  of  the  Oode,  1913,  ch. 
149,  sec.  32a — I,  serial  sec.  6329  and 
ante,  §  18i*(/). 

7»Code,  1913,  ch.  6,  sec.  8,  serial 
sec.  205. 

80  Henderson  v.  Smith,  26  W.  Va. 
829. 

81  State  eso  rel,  Egan  v.  Wolever, 
127  Ind.  306,  26  N.  E.  Rep.  762; 
White  V.  Morse,  13C  Mass.  162,  29 
N.  E.  Rep.  539;  1  Jaggard  on  Torts, 
118-125. 

^2  Idem.  Johnston  v.  Moorman,  81 
Va.  131.  In'  this  case  the  court  de- 
cide as  follows :  "When  acting  with- 


in their  jurisdiction,  judicial  oflScera 
are  exempt  in  civil  actions  from  lia- 
bility for  their  official  acts,  although 
such  acts  are  alleged  to  have  been 
done  maliciously  and  corruptly." 

In  the  course  erf  its  ^  opinion  in 
Johnston  v.  Moorman,  supra,  the 
court  said:  "In  Stone  v.  Graves,  40 
Am.  Dec.  131,  it  was  held  tjbat  a  jus- 
tice of  the  peace  was  not  liable  in  a 
civil  action,  when  acting  judicially, 
and  within  the  sphere  of  his  jurisdic- 
tion, however  erroneous  his  decision 
or  malicious  his  motive.  See  also 
Yates  V.  Lansing,  6  Am.  Dec.  303; 
Ramis  y.  Simpson,  50  Texas  495;  32 
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ever,  a  justice  should  wilfully  and  corruptly  act  without  any 
jurisdiction  of  the  cause,  he  would  be  liable  to  a  party  injured  in 
a  civil  action  brought  against  him  for  damages." 

Am.  Rep.  609,  where  is  adopted  the  roneous   or  eorrupt,  eztendB   to   all 

language  of  Beardsley,  J.,  in  Weaver  public  officers  from  the  highest  to  the 

V.  Drimidoif,  3  Denio  117,  that  the  lowest.    See  also  1  Minor'a  Ins.  108." 

rule  exempting  judges  and  other  ofS-  » Austin  y.  Vrooman,   128  N*.  Y. 

cers-  from  liability  in  a  civil  suit  for  229,  28  X.  E.  Rep.  477. 
a  judicial  determination,  however  er- 


CHAPTEE  XXn. 

LANDLORD  AND  TENANT— COLLECTION  OF  RENT. 

I  738.  How  tenancy  from  year  to  year  terminated — On  whom  notice  to  termi^ 

nate  tenancy  to  be  served — 'When  notice  not  necessary. 

739.  What  is  a  tenancy  from  year  to  year. 

740.  Form  of  notice  by  landlord  to  terminate  tenancy  from  year  to  year. 

741.  Form  of  notice  to  terminate  tenancy  from  month  to  month. 

742.  Upon  desertion  of  premises  by  tenant  landlord  may  enter  thereon— 

Notice  in  such  case. 

743.  Form  of  notice  to  be  given  by  landlord  before  entering  upon  and  taking 

-  possession  of  premises  which  tenant  has  de^rted. 

744.  The  remedy  for  the  recovery  of  rent. 

745.  Who  may  maintain  a  proceeding  for  the  recovery  of  rent. 

746.  Who  liable  for  the  payment  of  rent. 

747.  Time  within  which  rent  may  be  distrained  for — ^By  whom  and  where 

distress  may  be  levied. 

748.  Form  of  affidavit  for  a  distress  warrant. 

749.  Requisites  of  a  distress  warrant. 

750.  Form  of  distress  warrant  or  writ. 

751.  On  what  property  a  distress  warrant  may  be  levied. 

'{a)  Common  law  changed  by  this  statute. 

{h)  Distress  must  be  made  on  the  premises,  except  in  cases  of  re* 
moval. 
762.  The  classes  of  goods  that  may  or  may  not  be  levied  on  by  distress. 

753.  When  goods  not  to  be  removed  from  the  premises  without  paying  one 

year's  rent — ^Taxes  and  militia  fines  not  to.be  affected  by 
claim  for  rent. 

754.  When  officer  may  enter  a  building  or  close  by  force  to  levy  distress  or 

attachment. 

755.  How  distress  is  made. 

756.  Irr^ularity  not  to  affect  rights  of  parties  under  distress  warrant. 

757.  Remedy  when  rent  is  to  be  paid  in  share  of  crop,  or  anything  other  than 

money. 

758.  Form  of  notice  to  tenant  to  fix  value  of  rent  where  it  is  payable  in 

anything  other  than  money. 

759.  Form  of  docket  entry  impanelling  jury  to  fix  value  of  rent  when  re- 

served in  share  of  crop,  and  verdict  of  jury  in  such  case, 
and  ordering  goods  sold. 

760.  Defense  which  may  be  made  to  distress  warrant — ^At  common  law  and 

under  the  statute. 

761.  Form  of  forthcoming  bond  given  to  obtain  possession,  ol  property  levied 

on  by  distress  warrant, 
621 
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§  762.  Form  of  officer's'  endorsement  on  the  distress  warrant  when  levied  on 

property  and  forthcoming  bond  given. 

763.  If  forthcoming  bond  forfeited,  where  to  be  returned  and  the  clerk's 

endorsement  thereon,  and  effect  thereof. 

764.  Endorsement  of  clerk  upon  forfeited  forthcoming  bond. 

765.  Form  of  endorsement  of  clerk  on  forfeited  forthcoming  bond. 

766.  When  bond  will  be  treated  as  forfeited  so  as  to  authorise  a  judgment 

thereon. 

767.  Liability  of  parties  signing  forthcoming  bond  and  how  such  liability 

may  be  enforced. 

_  _  • 

768.  Specific  defenses  that  may  be  made  to  the  taking  of  a  judgment  on  a 

forfeited  forthcoming  bond  given  upon  a  distress  for  rent. 

769.  Quashing  notice  of  motion  to  take  judgment  on  forfeited  forthcoming 

bond. 

770.  Form  of  order  quashing  forthcoming  bond. 

771.  Form  of  order  overruling  motion  to  quash  forfeited  forthcoming  bond. 

772.  Form  of  order  authorizing  issuance  of  execution  on  forfeited  bond. 

§  738.  How  tenancy  from  year  to  year  terminated — ^On 
whom  notice  to  terminate  tenancy  to  be  served — ^When  notice 
not  necessary. — "A  tenancy  from  year  to  year  may  be  terminated 
by  either  party  giving  notice  in  writing  to  the  other,  prior  to  the 
end  of  any  year,  for  three  months,  of  his  intention  to  terminate 
the  same.  When  such  notice  is  to  the  tenant,  it  may  be  served 
upon  him,  or  upon  any  one  holding  under  him  the  leased  prem- 
ises, or  any  part  thereof;  when  it  is  by  the  tenant,  it  may  be 
served  upon  any  one  who  at  the  time  owns  the  premises  in  whole 
or  in  part,  or  the  agent  of  such  owner,  or  according  to  the  com- 
mon law.  This  section  shall  not  apply  where,  by  special  agree- 
ment, no  notice  is  to  be  given ;  nor  shall  notice  be  necessary 
from  or  to  a  tenant  whose  term  is  to  end  at  a  certain  time."  ^ 

§  739.  What  is  a  tenancy  from  year  to  year. — A  tenancy  from 
year  to  year  arises  where  a  tenant  holds  over  after  the  expiration 
of  his  lease,  and  the  lessor  receives  rent  accruing  subsequently  to 
Hie  term,  or  does  any  other  act  from  which  it  may  be  inferred 
that  he  still  intends  to  recognize  the  lessee  as  a  tenant.*  If  the 
tenant  holds  over  after  the  expiration  of  a  certain  or  definite  lease- 
hold, and  the  lessor  does  nothing  to  indicate  that  he  any  longer 

iCodp,    ch.    93,    sec.   5;    1906,    sec.  Gratt,  220,  68  Am.  Dec.  217;  Peirce 

3398.  V.  Grice,  92  Va.   763,  24  S.  E.  Rep. 

2  Allen  V.  Bartlett,  20  W.  Va.  46 ;  392 ;  King  v.  Wilson,  98  Va.  257,  35 

Voss  V.  King,  38  W.  Va.  607,  18,  S.  S.  E.  Rep.  727. 
E.  Rep.   762;   Emerick  v.  Tavener,  9 
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recognizes  him  as  a  tenant,  the  lessee  then  becomes  a  tenant  at 
suflFerence.* 

Where  a  tenant  holds  over  after  the  expiration  of  his  term,  and 
by  any  act  of  recognition  of  the  landlord  he  becomes  a  tenant  from 
year  to  year,  the  law  presumes  that  the  holding  from  year  to  year 
thus  created  is  upon  the  terms  of  the  former  lease,  so  far  as  they 
may  be  applicable  to  his  new  situation,  in  the  absence  of  any  agree- 
ment to  the  contrary.* 

So,  where  a  person  takes  possession  of  premises  under  a  lease 
which  is  void  by  reason  of  the  statute  of  frauds,  as  where  the  lease 
is  in  writing  not  under  seal  for  a  greater  term  than  five  years,  and 
pays  rent,  the  tenancy  is  by  law  from  year  to  year.® 

If  a  tenant  holds  over  after  his  lease  expires,  and  there  is  no  rec- 
ognition of  his  tenancy,  he  becomes  either  a  tresspasser  or  a  tenant, 
at  the  option  of  his  landlord.  ^ 

The  presumption  of  the  law  that  a  lessee  holding  over  after  the 
close  of  his  term,  with  the  permission  of  his  landlord,  is  a  tenant 
from  year  to  year,  may  be  repelled  by  proof  that  he  holds  in  some 
other  character  or  for  some  other  purpose.^  Thus,  the  trustee  of 
a  married  woman,  with  power  to  sell,  sells  land  by  contract,  which 
provides  for  the  payment  in  cash  of  a  certain  sum,  and  if  the  pur- 
chaser fail  by  a  certain  day  to  do  a  certain  act,  that  he  shall  hold 
the  land  for  a  year,  and  the  cash  payment  shall  be  the  rent  for 
that  year.  The  purchaser  fails  to  do  the  act,  holds  as  a  tenant  for  the 
year,  and  then  holds  over.  This  does  not  constitute  him  a  tenant 
from  year  to  year,  and  so  entitle  him  to  notice  to  quit;  and 
neither  does  the  payment  of  rent  for  the  second  year  have  that  ef- 
fect.^ So,  where  an  agreement  for  the  renewal  of  a  lease  provides 
that  the  tenant  is  to  get  the  house,  at  the  price  stated  therein,  for 
one  year  after  his  present  year  expires,  and  was  to  have  the  prefer- 
ence each  succeeding  year  thereafter,  it  was  held  that  this  did 
not  create  a  tenancy  from  year  to  year,  so  as  to  entitle  the  tenant 
to  the  legal  notice  to  quit.®  So,  where  a  lease  provides  that  the  same 
shall  terminate   and   cease,   whenever  the   lessee   from   any   cause 

■  Emerick  v.«  Tavener,  supra.  "  Arbenz  v.  Exley,  Watkins  &  Co., 

*  Peirce   v.   Grice,   supra,   citing,    2  52  W.  Va.  470,  44  S.  E.  Rep.  149. 

Minor,    Inst.     (4th    Ed.)     200,    201;  •Voss  v.  King,  supra;  Williamson 

Tayl.  Landl.  &  Ten.  §525;   Digby  v.  v.  Paxton,  18  Gratt.  475. 

Atkinson,  4  Camp.  275,  277;   Doe  v.  'Williamson  v.  Paxton,  supra. 

Bell,  5  Term  R.  471,  472;  De  Young  *  Williamson  v.  Paxton,  supra. 

V.     Buchanan,     10    Gill    &    J.     149;  •Crawford  v.  Morris,  6  Gratt.  90. 

Phillips  V.  Monges,  4  Whart.  226. 
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ceases  to  work  for  the  lessor,  and  it  appears  that  the  lessee  had 
ceased  to  work  for  the  lessor,  before  the  action  was  commenced,  said 

• 

lessee  is  not  entitled  to  notice  to  quit.^® 

§  740.    Form  of  notice  by  landlord  to  terminate  tenancy  from 
year  to  year. 

To  C.  D. : 

You  are  hereby  respectfully  notified  to  vacate  and  return  to  my 
possession,  the  premises  now  occupied  by  you,  situate  in  the  {briefly 

describin^ir  them),  and  to  remove  therefrom  on  the  day  of 

,*190— ,  that  being  the  end  of  your  current  tenant  year,  and 


it  being  my  intention  to  terminate  your  tenancy  thereof  on  that 
day. 


A.  B. 


Dated  this 


day  of 


-,  190—." 


§  741.     Form  of  notice  to  terminate  a  tenancy  from  month  to 
month. 

To  C  D.: 

You  are  hereby  respectfully  notified  to  quit  and  surrender  the 

premises  belonging  to  me  and  occupied  by  you,  situate  on 

street  in  the  town  of ,  county  of ,  West  Virginia,  at 

the  termination  of  your  present  month's  tenancy,  to  wit,  on 

day  of ,  190-. 

Dated  this  day  of ,  190— J- 


A.  B. 


§  742.     Upon  desertion  of  premises  by  tenant  landlord  may 
enter  thereon. — Notice  in  such  case. — "If  any  tenant  frora  whom 


i^Marmet  Co.  v.  Archibald,  37  W. 
Va.  778,  17  S.  E.  Rep.  299. 

"  "A  notice  to  terminate  a  lease 
from  year  to  year  must  be  given 
ninety  daj-e  before  the  day  of  month 
when  tenancy  commenced  under  the 
lease."  Baltimore  Dental  Ass'n.  v. 
Fuller.  101  Va.  627,  44  S.  E.  771. 

The  day  upon  which  the  tenant  is 
expected  to  quit  his  tenancy  and 
vacate  the  premises,  must  he  speci- 
fied in  the  notice,  or  the  notice  will  be 
insufficient,  Steward  v.  Harding,  68 
Mass.  335;  and  it  must  indicate  that 


as  the  time  when  the  tenancy  expires. 
Hanchet  v.  Whitnev,  1  Vt.  311. 

*-This  i«  substantially  the  form 
found  in  Congdon  v.  Brown,  7  R.  I. 
19,  which  was  held  sufficient.  In  the 
absence  of  any  provision  of  statute  or 
contract  relating  thereto,  a  tenant 
from  month  to  month  is  entitled  to  a 
month's  notice  to  quit.  McDevitt  v. 
Lambert,  80  Ala.  636,  2  South.  438: 
Stephens  v.  Earl,  11  Vroom  (N.  J.), 
128,  29  Am.  Rep.  214;  Searle  v. 
Powell,  (Minn.)  94  N.  W.  868. 
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rent  is  in  arrear  and  unpaid,  shall  desert  the  demised  premises,  and 
leave  the  same  uncultivated  or  unoccupied,  without  goods  thereon 
subject  to  distress  sufficient  to  satisfy  the  said  rent,  the  lessor  or  his 
agent  may  post  a  notice  in  writing  in  a  conspicuous  part  of  the 
premises,  requiring  the  tenant  to  pay  the  said  rent  within  one  month. 
If  the  same  be  not  paid  within  that  time  the  lessor  shall  be  entitled 
to  possession  of  the  premises,  and  may  enter  thereon,  and  the  right 
of  such  tenant  thereto  shall  thenceforth  be  at  an  end.  But  the  land- 
lord may  recover  the  rent  up  to  that  time.*'  ** 

§  743.  Form  of  notice  to  be  given  by  landlord  before  entering 
upon  and  taking  possession  of  premises  which  tenant  has  de- 
serted. 

To  C  D.: 

You  are  hereby  notified  that  the  following  premises:  {Here  de- 

scribe  the  same);  situate    in    the    District    of   ,    County   of 

,  State  of  West  Virginia,  demised  by    me     to  you  on  the 

day  of ,  190 — ,  having  been  deserted  by  you  without 

paying  the  rent  in  arrear  therefor,  amounting  to  dollars; 

you  are  hereby  notified  and  required  to  pay  to  me  the  said  rent  with- 
in one  month  from  this  date;  and  in  default  thereof  I  shall  enter 
upon  the  said  premises,  and  your  right  thereto  shall  thenceforth 
be  at  an  end.  .    ^  , . 

§  744.  The  remedy  for  the  recovery  of  rent. — "Rent  of  every 
kind  may  be  recovered  by  distress  or  action.  A  landlord  may 
also,  by  action,  recover  (where  the  agreement  is  not  by  deed)  a 
reasonable  satisfaction  for  the  use  and  occupation  of  lands;  on  the 
trial  of  which  action,  if  any  parol  demise,  or  any  agreement  (not 
being  by  deed)  whereon  a  certain  rent  was  reserved,  shall  appear 
in  evidence,  the  plaintiff  shall  not  therefore  be  non-suited,  but  may 
use  the  same  as  evidence  of  the  amount  of  his  debt  or  clamagcs.  In 
any  action  for  rent,  or  for  such  use  and  occupation,  interest  shall 
be  allowed  as  on  other  contracts."  ^'' 

By  virtue  of  this  statute  a  lien 'is  given  for  one  year's  stipulated 
rent,  whether  accrued  or  not,  upon  the  tenant's  goods  carried  on  the 

**Code,   ch.   03,    sec.   6;    1906,    sec.      visions  found  in  the  Code,  ch.  93,  sec. 
3399.  6;    1906,  see.  3399. 

**  This  notice  is  based  upon  the  pro-  "  Code,   ch.   93,   sec.   7  >    1906,   sec. 

3400. 
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premises  over  liens  created  after  the  commencement  of  the  tenant's 
term  by  deed  of  trust,  mortgage,  or  otherwise,  though  no  distress 
warrant  has  been  issued  for  such  rent.** 

The  last  clause  of  the  statute  set  out  in  this  section,  declaring  that 
it  shall  not  affect  any  lien  for  taxes,  levies  or  militia  fines,  does  not 
destroy  the  lien  for  rent,  but  only  subordinates  the  lien  for  rent 
to  taxes.^^ 

The  trustee  in  a  deed  of  trust  given  by  the  lessor  on  property  af- 
ter it  has  been  carried  on  leased  premises  cannot  remove  the  prop- 
erty from  the  leased  premises  without  securing  to  the  lessor  one 
year's  rent.  And  the  intention  of  the  trustee  to  remove  or  sell  said 
property  is  sufficient  to  warrant  the  swearing  out  of  an  attach- 
ment." 

§  745.  Who  may  maintain  a  proceeding  for  the  recovery  of 
rent. — He  to  whom  rent  or  compensation  is  due,  whether  he  have 
the  reversion  or  not,  his  personal  representative  or  assignee,  may 
recover  it  by  distress  or  action,  whatever  be  the  estate  of  the  person 
owning  it,  and  though  his  estate  or  interest  in  the  land  be  ended. 
And  when  the  owner  of  real  estate  in  fee,  or  holder  of  a  term, 
yielding  him  rent,  dies,  the  rent  thereafter  due  shall  be  recoverable 
by  such  owner's  heir  or  devisee,  or  such  termholder's  personal  rep- 
resentative. And  if  the  owner  or  holder  alien  or  assign  his  estate 
or  term,  or  the  rent  thereafter  to  fall  due  thereon,  his  alienee  or 
assignee  may  recover  such  rent.^* 

Under  this  statute  the  lessor  himself  may  recover  the  rent,  what- 
ever be  his  interest  in  the  premises,  and  upon  his  death  his  personal 
representative  for  rent  already  accrued  or  thereafter  accruing  if  his 
interest  in  the  premises  be  other  than  a  fee,  but  if  it  be  in  fee, 
then  his  devisees  or  heirs  at  law. 

§  746.  Who  liaWe  for  the  payment  of  rent. — "Rent  may  be 
recovered  from  the  lessee,  or  other  person  owing  it,  or  his  assignee, 
or  the  personal  representative  of  either.  But  no  assignee  is  to  be 
liable  for  rent  which  became  due  before  his  interest  began.     Noth- 

"  Anderson    v.    Henry,    45    W.    Va.  of  sections   11   and  12  of  chapter  93 

319,  31  S.  E.  Rep.  998.  of  the  Code,  as  to  nature  and  extent 

*'  Partlett  v.  Loiinders,  34  W.  Va.  of  landlord's  lien  for  rent,  see  opinion 

493,  12  R.  E.  Rep.  762.  of   court    in   Anderson    v.    Henry,   45 

"Ofterdinger  v.   Ford,  92  Va.  636,  W.    Va.    319,    31    S.    E.    Rep.    998. 

24  S.  E.  Rep.  246.  "»Code,   ch.    93,    sec.    8;    1906,    sec. 

For  the  construction  and  meaning  3401. 
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ing  herein  shall  impair  or  change  the  liability  of  heirs  or  devisees 
for  rent,  as  for  other  debts  of  their  ancestor  or  devisor."  *® 

§747.  Time  within  which  rent  may  be  distrained  for. — By 
whom  and  where  distress  may  be  levied. — The  time  within  which 
distress  for  rent  may  be  levied  and  by  whom  and  where,  appears 
elsewhere  in  this  treatise.^^ 

%  748.     Form  of  affidavit  for  a  distress  warrant. 

State  of  West  Virginia,  County  of ,  to-wit : 

Before  the  undersigned  authority  within  and  for  the  county  afore- 
said, this  day  personally  came  A.  B.,  who,  being  duly  sworn,  says 
that  there  is  justly  due  to  the  said  A.  B.,  as  affiant  verily  believes, 

the  sum  of dollars,  for  rent  reserved  upon  contract  with  C. 

D.,  for  the  rent  and  use  of  those  certain  premises  described  as  fol- 
lows; (Here  insert  the  description)]  and  that  the  said  sum  of 
dollars  became  due  within  one  year  from  this  date. 


A.  B. 


Subscribed  and  sworn  to  before  me,  this  the day  of 

190—. 


22 


,    J.    P. 

§  749.  Requisites  of  a  distress  warrant. — A  distress  warrant 
is  a  writ  within  the  meaning  of  the  constitution  of  West  Virginia,^' 
and  should  therefore  run  in  the  name  of  the  State  of  West  Vir- 
ginia,^* and  set  forth  the  amount  due  for  rent  as  stated  in  the  affi- 
davit, describing  the  premises  yielding  the  rent,  and  commanding 
the  officer  to  distrain  sufficient  of  the  goods  and  chattels  found  on 
the  premises  or  removed  therefrom  not  more  than  thirty  days  prior 
to  the  issuance  of  the  warrant,  to  satisfy  the  claimant's  demand  and 
the  cost  of  the  proceeding.  It  may  also  direct  the  return  of  the 
warrant  to  the  justice  within  the  time  specified  therein,  though  this 
is  not  essential  to  its  validity.** 

"Code,   ch.   93,   sec.   9;    1906,   sec.  "Const.  W.  Va.,  Art.  2,  sec.  8. 

3402.  "  Beach  v.  O'Riley,  14  W.  Va.  55. 

« See  ante,  i  18d»  "  Anderson   v.   Henry,    46    W.   Va. 

32 Code,  ch.  93,  sec.   10;    1906,  sec.  319,  31   S.  E.   Rep.  998. 
3403. 
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§  750.     Form  of  distress  warrant  or  writ. 

State  of  West  Virginia,  County  of ,  to-wit : 

To  any  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  affidavit  before  me, ,  a 

justice  of  the  peace  of  said  county,  that  he  verily  believes  his  tenant 
C.  D.  is  justly  indebted  to  him,  said  A.  B.,  in  the  sum  of dol- 
lars for  rent  reserved  upon  contract,  for  a  certain  tenement  situate 
in  said  county,  to-wit:    {Here  describe  the  premises). 

These  are,  therefore,  to  command  you  in  the  name  of  the  State 
of  West  Virginia  to  forthwith  distrain  so  much  of  the  goods  and 
chattels  that  may  be  found  upon  the  premises  and  tenement,  or  that 
have  been  removed  therefrom  not  more  than  thirty  days,  as  will 
satisfy  the  plaintiff's  claim  and  cost  of  this  proceeding;  and  make 
return  within  sixty  days  from  this  date,  with  all  your  proceedings 
endorsed  thereon. 

Given  under  my  hand  this  the day  of ,  190 — . 

,  Justice  of  the  Peace.** 

.§751.     On  what  property  a  distress  warrant  may  be  levied. — 

It  is  provided  by  statute  that  the  distress  may  be  levied  on  any  goods 
of  the  lessee,  his  assignee  or  under  tenant,  found  on  the  premises, 
or  which  may  have  been  removed  therefrom  not  more  than  thirty 
days.  If  the  goods  of  such  lessee,  assignee,  or  under  tenant,  when 
carried  on  the  premises  are  subject  to  a  lien,  which  is  valid  against 
his  creditors,  his  interest  only  in  such  goods  shall  be  liable  to  such 
distress.  If  any  lien  be  created  thereon  while  they  are  upon  the 
leased  premises,  they  shall  be  liable  to  distress,  but  for  n6t  more 
than  one  year's  rent,  whether  it  shall  have  accrued  before  or  after 
the  creation  of  the  lien.  No  goods  shall  be  liable  to  distress  other 
than  such  as  are  declared  to  be  so  liable  in  this  section.^^ 

(a)  Common  law  changed  by  this  statute. — ^Under  the  statute 
here  set  out  the  distress  may  only  be  levied  on  the  property  of  the 
leasee,  or  his  assignee  or  under  tenant  found  on  the  premises.  At 
common  law  all  goods  on  the  leased  premises  were  subject  to  the 
landlord's  lien  for  rent,  no  matter  to  whom  it  belonged.**    And  the 

"Hutchinson's  Treatise,  p.  668.  *City  of  Richmond,  etc.,  v.  Dues- 

"Code,  ch.  93,  sec.    11;    1906,  sec.      berry,   27   Gratt.   210,   in  opinion   of 
340^  court. 
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distress  may  be  levied  thirty  days  after  the  removal  of  the  property 
from  the  premises. 

(b)  Distress  must  be  made  on  the  premises,  except  in  cases  of 
removal. — "Distress  for  rent  can  only  be  made  upon  the  demised 
premises,  unless  under  the  statute  in  case  of  a  removal  of  the 
goods."  " 

§  752.  The  classes  of  goods  that  may  or  may  not  be  levied  on 
by  distress^— The  language  of  the  statute  is  that  "any  goods"  of 
lessee,  assignee  or  under  tenant,  may  be  distrained  for  rent.  This 
only  gives  the  right  of  distress  as  to  tangible  property  capable  of 
seizure  and  sale,  and  property  which  can  be  restored  in  the  same 
plight  as  when  levied  on.'*® 

The  authorities  hold  that  the  following  property  can  not  be  dis- 
trained though  on  the  premises  occupied  by  the  tenant: 

1.  Things  fixed  to  the  freehold,  known  as  fixtures. 

2.  Chattels  in  the  actual  use  or  in  the  possession  and  presence 
of  the  owner  himself. 

3.  Things  wherein  a  man  can  not  have  any  absolute  and  valuable 
property,  such  as  deer,  rabbits,  cats  and  all  animals  fcrrae  naturae. 

4.  Goods  of  a  guest  at  an  inn  or  a  boarder  at  a  boarding  house, 
for  rent  due  by  the  keeper  of  the  inn  or  boarding  house. 

5.  Goods  stored  with  a  warehouseman  in  the  way  of  trade,  for 
arrears  of  rent  owing  by  the  bailee. 

6.  Goods  of  a  principal  entnisted  to  the  custody  of  an  agent, 
factor,  or  commission  merchant,  to  be  sold  on  commission,  for  rent 
due  by  the  latter. 


» Hutch.  W.  Va.  Treatise,  069,  cit- 
ing Mosby  V.  LeadH,  3  Call  439. 

At  common  law  every  distress  had 
to  be  made  on  the  premises.  9  Am. 
&  Eng.  Enc.  Law  (2d  Ed.),  635.  The 
single  exception  as  to  this  rule  was 
that  if  the  landlord  going  to  distrain 
saw  cattle  on  the  demised  premises, 
and  the  tenant,  to  prevent  the  dis- 
tress, drove  them  off  the  premises,  the 
landlord  might  then  follow  and  dis- 
train them,  but  he  could  not  distrain 
them  if,  after  he  had  seen  them,  they 
went  off  the  premises  of  their  own 
accord.  Poole  v.  Longevuill,  2  Saund. 
284,    note    2;    Rand    v.    Vaughan,    1 


Bing.  X.  Cas.  767,  27  E.  C.  L.  568; 
Mitchell  V.  Franklin,  3  J.  J.  Marsh. 
(Ky.)  482;  Stamps  v.  Oilman,  43 
Miss.  456;  Weiss  v.  Jahn,  37  N.  J. 
L.  93;  Clifford  v.  Beems,  3  Wayys 
(Pa.)  246;  Williams  v.  Terboss/2 
Wend.  (X.  Y.)  148;  9  Am.  &  Eng. 
Enc.  Law   (2d  E<}.)   635,  note  L 

»  9  Am.  &  Eng.  Enc.  Law  ( 2d  Ed. ) 
649,  and  642,  citing  2  Black.  Com. 
82;  3  Kent's  Com.  475;  Cooper  v. 
Pollard,  1  Roll.  Abr.  667;  Morley  v. 
Pincombe,  2  Exch.  101;  Given  v. 
Blann,  3  Blackf.  (Ind.)  64;  Bond  v. 
Ward,  7  Mass.  129,  6  Am.  Dec.  28. 
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7.  Goods  left  with  an  auctioneer. 

8.  Goods  in  the  custody  of  a  common  carrier. 

9.  Goods  in  the  custody  of  the  law.'^ 

§  753.  When  goods  not  to  be  removed  from  the  premises 
without  paying  one  year's  rent. — Taxes  and  militia  fines  not  to 
be  affected  by  claim  for  rent. — If,  after  the  commencement  of 
any  tenancy,  a  lien  be  obtained  or  created  by  deed  of  trust,  mort- 
gage, or  otherwise,  upon  the  interest  or  property  in  goods  on  prem- 
ises leased  or  rented,  or  any  person  liable  for  the  rent,  the  party 
having  such  lien  may  remove  said  goods  from  the  premises  on. the 
following  terms  and  not  otherwise,  that  is  to  say :  On  the  terms  of 
paying  to  the  person  entitled  to  the  rent,  so  much  as  is  in  arrear, 
and  securing  to  him  so  much  as  is  to  become  due ;  what  is  so  paid 
or  secured  not  being  more  altogether  than  a  year's  rent  in  any  case. 
If  the  goods  be  taken  under  legal  process,  the  officer  executing  it 
shall,  out  of  the  proceeds  of  the  goods,  make  such  payment  of  what 
is  in  arrear;  and  as  to  what  is  to  become  due,  he  shall  sell  a  suffi- 
cient portion  of  the  goods  on  a  credit  till  then,  taking  from  the 
purchasers,  bonds,  with  good  security,  payable  to  the  person  so 
entitled,  and  delivering  such  bonds  to  him.  If  the  goods  be  not 
taken  under  legal  process,  such  payment  and  security  shall  be  made 
,  and  given  before  their  removal.  Neither  this  nor  the  preceding 
section  shall  affect  any  lien  for  taxes,  levies,  or  militia  fines." 

§  754.  When  officer  may  enter  a  building  or  close  by  force  to 
levy  distress  or  attachment. — The  officer  having  a  distress  war- 
rant for  r^nt,  if  there  be  need  for  it,  may,  in  the  day  time,  break 
open  and  enter  into  any  house  or  close  in  which  there  may  be  goods 
liable  to  the  distress;  and  may,  either  in  the  day  or  night,  break 
open  and  enter  into  any  house  or  close  wherein  there  may  be  any 
goods  so  liable,  which  have  been  fraudulently  or  clandestinely  re- 
moved from  the  demised  premises.*' 

§  755.  How  distress  is  made. — There  is  no  precise  act  or  form 
of  words  necessary  to  a  distress,  and  it  may  be  made  without  an 
actual  seizure.  There  may  be  a  seizure  of  some  of  the  goods  in 
the  name  of  all,  and  this  will  be  a  sufficient  levy  of  the  distress. 

"9  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  "Code,  ch.  93.  aec.   13;    1906,  sec. 

641-646.  3406. 

"Code,  ch.   03,   sec.   12;    1906,  Bee. 
3405. 
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For  the  purpose  of  making  the  levy  the  officer  is  entitled  to  enter 
the  demised  premises  by  climbing  over  a  fence,  or  he  may  enter 
into  any  house  or  building  through  an  open  door  or  window,  but 
in  the  absence  of  statute  ^^*  he  cannot  open  gates  or  break  down 
enclosures,  and  if  the  doofs  or  windows  are  closed  he  cannbt 
forcibly  break  them  open,  even  if  property  is  fraudulently  de- 
posited in  a  building  to  prevent  the  levy  of  the  distress.  He  may 
open  the  outer  door  by  the  usual  means  adopted  by  persons  having 
access  to  the  building,  and  may  therefore  open  it  by  turning  the 
key,  lifting  the  latch  or  drawing  back  the  bolt.** 

.§  756.  Irregularity  not  to  affect  rights  of  parties  under  dis- 
tress warrant. — "Where  distress  shall  be  made  for  rent  justly 
due,  and  any  irregularity  or  unlawful  act  shall  be  afterwards  done 
by  the  party  distraining,  or  his  agent,  the  distress  itself  shall  not  be 
deemed  to  be  unlawful,  nor  the  party  making  it  be  therefore  deemed 
a  trespasser  ab  initio;  but  the  person  aggrieved  by  such  irregularity 
or  unlawful  act,  may,  by  action,  recover  full  satisfaction  for  the 
special  damage  he  shall  have  sustained  thereby."  ^^ 

§757.  Remedy  when  rent  is  to  be  paid  in  share  of  crop,  or 
anything  other  than  money. — "Where  goods  are  distrained  or 
attached  for  rent  reserved  in  a  share  of  the^  crops,  or  in  anything 
other  than  money,  the  claimant  of  the  rent,  having  given  the  tenant 
ten  days'  notice,  or  if  he  be  out  of  the  county,  having  set  up  the 
notice  in  some  conspicuous  place  on  the  premises,  may  apply  to  the 
court  or  justice  to  which  the  attachment  is  returnable,  to  fix  the 
value  of  such  rent.  Upon  such  application  the  court  or  justice  hav- 
ing ascertained  the  value,  either  by  his  own  judgment,  or  if  either 
party  require  it,  by  the  verdict  of  a  jury,  impanneled  without  the 
formality  of  pleading,  shall  order  the  goods  distrained  or  attached, 
to  be  sold  to  pay  the  amount  so  ascertained."  "* 

Where  a  land  owner  contracts  with  one  to  crop  his  land  and  to 
give  him  part  of  the  crop  after  paying  all  advances,  and  the  crop 
has  not  been  divided,  such  cropper  is  not  a  tenant,  but  a  mere  em- 

"*He    may    do  'so    under    the   pro-  "Code,  ch.  93,   sec.   14;    1906,  sec. 

visions  of  statute   in   West  Virginia  3407. 

as  shown  under  §  754.  "Code,  ch.  93,  sec.   16;    1906,  sec. 

»*9  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  3408. 
650,  651. 
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ploye,  and  the  ownership  oi  the  entire  crop  is  in  the  land  owner, 
and  if  the  cropper  forcibly,  or  against  the  consent  of  the  land  bwn- 
er,  takes  the  crop  from  the  possession  of  the  latter,  such  taking  is 
larceny,  robbery,  or  other  offence,  according  to  the  circumstances  of 
the  case." 

^  758.    Form  of  notice  to  tenant  to  fix  value  of  rent  where  it 
is  payable  in  anjrthing  other  than  money. 

To  C.  D. : 

You  are  hereby  notified  that  I  will  apply  to  — '■ ,  a  justice  of 

—  district,  county.  West  Virginia,  on  the day 


of ,  190 — ,  at  —  o'clock,  a.  m.,  to  fix  the  value  in  money  of 

the  one-third  of  the  crop  raised  upon  the  premises  occupied  and  held 
by  you  as  my  tenant,  reserved  by  me  under  and  by  virtue  of  a  con- 
tract between  yourself  and  myself  for  the  rental  of  the  premises 
described  in  said  contract,  which  bears  date  on  the day  of 

•  ^^-  A.  B. 

Dated  this  the day  of ,  190—. 

'  §  759.  Form  of  docket  entry  impanneling  jury  to  fix  value  of 
rent  when  reserved  in  share  of  crop,  and  verdict  of  jury  in  such 
case,  and  ordering  goods  sold. 

A.  B.      \ 

vs.         >       Upon  notice  to  fix  value  of  rent. 
CD.      ) , 

On  this day  of ,  190 — ,  at  —  o'clock,  a.  m.,  came 

A.  B.  and  C.  D.  And  it  appearing  that  said  C.  D.  has  had  due  no- 
tice of  this  application  to  fix  the  value  of  the  rent  described  in  the 
said  notice,  and  the  said  A.  B.  requiring  a  jury  to  ascertain  the 
value  of  the  rent  reserved  in  share  of  the  crop  raised  on  the  prem- 
ises held  by  the  said  C.  D.  as  tenant  of  said  A.  B.,  and  the  said  jury 
having  been  duly  summoned,  thereupon  came  (Here  specify  the 
names  of  the  jurors)  ^  who,  being  duly  impanneled,  were  sworn  to 
well  and  truly  ascertain  the  value  in  money  of  the  share  of  the  crop 
reserved  for  rent  of  the  premises  occupied  by  the  said  C.  D.,  as  the 
tenant  of  said  A.  B.  And  the  said  jury  having  heard  all  the  evi- 
dence, returned  the  following  verdict:  "We,  the  jury,  ascertain  and 

"Parrish  v.  Commonwealth,  81  Va.   1. 
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fix  the  value  of  the  rent  reserved  in  the  one-third  part  of  the  crop 
raised  upon  the  premises  held  by  C  D.  as  the  tenant  of  A.  B.  to  be 

dollars.    ,  Foreman/' 

It  IS  therefore  considered  by  me  that ,  a  constable  of  this 

county,  do  levy  the  distress  warrant  issued  by  me  upon  the  goods 
and  chattels  described  in  the  return  upon  the  said  warrant,  and  do 
sell  the  said  goods  and  chattels,  that  is  to  say,  {Here  describe  the 
goods)  as  if  upon  execution,  and  pay  over  the  proceeds,  after  the 
payment  of  the  costs  of  this  proceeding,  to  the  said  A.  B. 

%  760.  Defense  which  may  be  made  to  distress  warrant. — At 
common  law  and  under  the  statute. — "At  common  law,  if  the 
tenant  disputed  the  right  of  distress,  he  gave  a  replevin  bond,  and 
the  landlord  restored  to  the  tenant  his  property,  and  the  tenant 
brought  action  to  test  the  validity  of  the  distress,  and,  if  he  suc- 
ceeded, retained  the  property."  *®  But  inasmuch  as  the  action  of 
replevin  has  been  abolished  and  the  forthcoming  bond  substituted 
in  lieu  thereof,  such  bond  is  applied  to  a  distress  warrant,  as  well 
as  an  execution,  the  effect  of  which  is  to  let  the  tenant  keep  the 
property  till  a  given  day;  and,  if  he  fails  to  deliver  it  for  sale,  the 
landlord  cannot  again  take  it,  but  is  driven  to  a  motion,  or  action  on 
the  bond,  and  on  it  the  tenant  can  make  defense  "on  the  ground 
that  the  distress  was  for  rent,  not  due  in  whole  or  in  part,  or  was 
otherwise  illegal."  ^®  If  the  tenant  succeeds,  he  keeps  the  property. 
If  he  fails,  he  keeps  it,  but  judgment  goes  on  the  bond.  The  tenant 
can  only  make  defense  to  the  distress  warrant  by  giving  a  forth- 
coming bond,  and  resisting  award  of  execution  upon  it.  He  has 
just  as  efficient  remedy  as  the  common  law  gave.  In  fact,  he  is 
more  favored,  because  by  it  his  bond  bound  him  to  prosecute  suc- 
cessfully an  action  of  replevin,  but  now  he  has  only  to  defend  the 
other  party's  suit  on  the  bond,  which  may  never  be  brought.  He 
could  always — can  now — ^bring  trespass  for  wrongful  distress,  which 
he  could  not  do,  if  the  distress  were  a  judicial  proceeding. "^^ 

§  761.  Form  of  forthcoming  bond  given  to  obtain  possession 
of  property  levied  on  by  distress  warrant. — KNOW  ALL  MEN 
BY  THESE  PRESENTS:  That  we,  C  D.  and  E.  F.  are  held  and 
firmly  bound  unto  A.  B.  in  the  just  and  full  sum  of  — ^ dollars, 

•Anderson   v.    Henry,    45   W.    Va.      Code,  ch.  142,  §§1,  5;  Allen  v.  Hart, 
319,  31  S.  E.  Rep.  OOs'.  18  Gratt.  726;  4  Minor  Inst.  139. 

"Anderson  v.  Henry,  aupra^  citing  *•  Anderson  v.  Henry,  supra. 
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the  payment  whereof  well  and  truly  to  make    we    bind  ourselves 

jointly  and  severally  firmly  by  these  presents.     In  witness  whereof 

we  have  hereunto  set  our  hands  and  seals  this  the  day  of 

,  190—. 

The  condition  of  the  above  obligation  is  such  that  whereas  the 
above  named  A,  B.  has  sued  out  a  distress  warrant  for  rent  against 

the  said  C.  D.  for  the  sum  of dollars,  which  writ  is  directed 

to  the  sheriff  of county,  and  by  virtue  thereof  the  following 

goods  and  chattels  have  been  levied  upon,  to-wit:    (Here  describe 

the  property.)    The  true  value  of  which  property  is dollars, 

and  the  said  C.  D.,  the  owner  of  the  said  goods  and  chattels  so 
levied  upon  as  aforesaid,  desiring  that  said  goods  and  chattels 
should  be  suffered  to  remain  in  his  possession  and  at  his  risk  until 
the  day  bf  sale,  and  to  enable  him  so  to  do  has  executed  this  bond 
with  the  said  E.  F.  as  his  security, 

Now,  therefore,  if  the  said  C.  D.  shall  have  the  said  goods  and 

chattels    forthcoming   on    the   day   of    ,    190 — ,   at 

the  front  door  of  the  court  house  of  said  county,  that  being  the  day 
and  place  of  sale  appointed  by  the  said  sheriff,  then  the  above  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

C.  D.  (Seal) 
E.  F.  (Seal)" 

§  762.  Form  of  officer's  endorsement  on  the  distress  warrant 
when  levied  on  property  and  forthcoming  bond  given. — Levied 

the  within  distress  warrant  on  the day  of ,  190—,  at 

o'clock,  P.  M.,  of  that  day,  on  the  following  property  of  the 


within  named  C.  D. :     (Here  describe  the  said  property,)     Where- 


**Thi8  bond  is  founded  upon  the 
provisions  of  section  1,  chapter  142 
of  the  Code  of  West  Virginia,  1906, 
sec.  4188,  and  is  in  substance  taken 
from  the  one  found  in  Central  Land 
Co.  V.  Calhoun  et  al.,  16  W.  Va.  at 
pages  363,  364. 

The  foregoing  bond  should  be  taken 
by  the  oflScer  levying  the  distress  war- 
rant, whether  it  be  the  sherifT  or  the 
constable. 

The  statute  provides  that  if  the 
property  or  any  of  it  mentioned  in 
the  bond  be  not  delivered  as  therein 
provided,  the  officer,  unless  payment 


be  made  of  the  amount  due  shall 
forthwith  return  the  said  bond  to  the 
clerk's  office,  from  which  the  execu- 
tion issued,  or,  if  it  be  a  distress  w^ar- 
rant,  to  the  clerk's  office  of  the  cir- 
cuit court  of  the  county  in  which 
such  warrant  was  issued.  The  clerk 
shall  endorse  on  the  bond  the  date  of 
its  return;  and  against  such  of  the 
persons  who  signed  the  same  as  may 
be  alive  when  it  is  returned,  it  shall 
have  the  force  of  a  judgment.  But 
no  execution  shall  issue  thereon  un- 
der section  3  of  chapter  142  of  the 
Code,  1906,  sec.  4190. 
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Upon  the  said  C.  D.  entered  into  bond  in  the  penalty  of dol- 
lars, with  E.  F.  as  his  security,  conditioned  for  the  forthcoming  of 

said  property  on  the day  of ,  190 — ,  at  the  front  door 

of  the  court  house  of county,  West  Virginia,  that  being  the 

time  and  place  fixed  for  the  sale  of  said  property,  after  the  said 
property  had  been  duly  levied  on  under  and  by  virtue  of  the  within 
execution. 

And  the  said  property  not  having  been  produced  in  accordance 
with  the  conditions  of  the  said  bond,  no  sale  was  made  thereof,  and 
the  bond  thereby  having  become  forfeited,  the  same  was  by  me  on 

the day  of ,  190 — ,  returned  to  the  clerk's  office  of 

the  circuit  court  of  the  said  county  of ,  in  the  state  aforesaid. 

Given  under  my  hand,  this  the day  of ,  190 — . 

,  Sheriff  of County,    * 


{or,  constable,  as  the  case  may  be.) 
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§  763.  If  forthcoming  bond  forfeited,  where  to  be  returned 
and  the  clerk's  endorsement  thereon,  and  effect  thereof. — "If  the 
property  or  any  of  it,  mentioned  in  the  bond  be  not  delivered  as 
therein  provided,  the  officer,  unless  payment  be  made  of  the  amount 
due  on  the  execution  or  warrant,  including  his  fees  and  commis- 
sions, shall  forthwith  return  the  said  bond  to  the  clerk's  office  from 
which  the  execution  issued,  or  if  it  be  a  distress  warrant,  to  the 
clerk's  office  of  the  circuit  court  of  the  county  in  which  such  war- 
rant was  issued.  The  clerk  shall  endorse  on  the  bond  the  date  of 
its  return ;  and  against  such  of  the  persons  who  signed  the  same  as 
may  be  alive  when  it  is  so  returned,  it  shall  have  the  force  of  a  judg- 
ment.    But  no  execution  shall  issue  thereon  under  this  section."  ^' 

'^Where  the  only  evidence  of  the  time  such  bond  was  returned  to 
the  clerk's  office  was  an  indorsement  as  follows:  'Notice  proved 
and  docketed  in  court,  10  October,  1868,  and  mo.  to  quash,' — such 
bond  would  have  the  force  of  a  judgment  from  the  date  in  said 
indorsement."  ** 

"A  forfeited  forthcoming  bond  has  the  force  of  a  judgment,  so 
as  to  create  a  lien  upon  the  lands  of  the  obligors,  only  from  the 
time  the  bond  was  returned  to  the  clerk's  office."  " 

**The  law  requires  an  oflficer  taking  **Code,  ch.   142,  sec.  3;    1906,  sec. 

a  forthcoming  bond  in  a  case  of  this  4190. 

sort  to  make  return  of  what  is  done  "Cabell  v.  Given,  30  W.  Va.  760, 

under    the    distress   warrant,    to   the  6  S.  E.  Rep.  442. 

juBtice.  "Cabell  v.  Given,  supra. 
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§  764. — ^Endorsement  of  clerk  upon  forfeited  forthcoming  bond. 

— As  we  have  just  seen  (a)  in  a  previous  section,  the  clerk  is  re- 
quired to  endorse  on  the  bond  the  date  of  its  return,  but  the  statute 
requiring  this  is  only  directory,  and  the  omission  of  such  endorse- 
ment does  not  invalidate  the  bond,  or  affect  the  interests  of  the  par- 
ties under  such  bond.** 

§  765.  Form  of  endorsement  of  clerk  on  forfeited  forthcoming 
bond. — ^The  within  bond  was  returned  to  the  undersigned  clerk 

by ,  sheriff  of county,  (or  constable,  as  the  case  may 

be),  on  the day  of ,  190 — ,  and  by  me  duly  filed  in 

my  office. 

Gerk  of  the  Circuit  Court  of County,  W.  Va. 

§  766.  When  bond  will  be  treated  as  forfeited  so  as  to  author- 
ize a  judgment  thereon. — If  a  forthcoming  bond  has  been  given 
for  the  delivery  of  property  levied  upon  by  virtue  of  process  in  the 
hands  of  an  officer,  the  failure  to  deliver  such  property  on  the  day 
of  sale  by  reason  of  other  judicial  process  inhibiting  the  sale  of  said 
property,  as  by  injunction  for  instance/^  or  if  on  the  day  of  sale 
the  obligor  in  the  bond  or  debtor  goes  to  the  sheriff  or  other  officer 
to  whom  said  bond  was  delivered,  and  informs  him  that  the  prop- 
erty it  at  the  place  of  sale,  and  the  officer  does  not  go  there  to  re- 
cover it,  and  the  property  is  there  in  fact  and  ready  to  be  delivered 
to  the  officer,  there  can  be  no  judgment  in  these  cases  taken  upon 
said  bond,  as  in  contemplation  of  law  there  has  been  no  forfeiture 
of  it." 

In  order  to  constitute  a  performance  of  the  condition  of  the  bond 
for  the  delivery  of  the  property,  an  actual  tender  thereof  must  be 
made,  and  notice  of  readiness  to  deliver ;  and  the  fact  that  the  prop- 
erty was  actually  ready  for  delivery  at  the  proper  time  is  not  a  sat- 
isfaction of  the  condition.*^ 

It  is  not  enough  to  produce  only  a  portion  of  the  property,  or 
other  property  of  equal  value,  the  tender  must  be  of  all  the  goods 
recited  in  the  bond  ^^  and  the  tender  must  be  at  the  time  and  place 

••Cabell   V.  Given,  30  VV.  Va.  760,  •IS   Am.    &    Eng.    Enc.    T^w    (2(i 

5  R.  E.  Rep.  442.  Ed.)    1146. 

(a)  Ante,  note,  8  763.  '^ Idem,  and   the  authoritie*  there 

«Hiill  V.  Bloas,  27  W.  Va.  654.  cited. 
«Adler  v.  Green,  18  W.  Va.  202. 
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stipulated  in  the  bond.'*    And  not  at  a  subsequent  time  or  another 
•  place.'* 

§  767.  Liability  of  parties  signing  forthcoming  bond  and  how 
such  liability  may  be  enforced. — The  persons  signing  a  forth- 
coming bond  which  has  been  forfeited  shall  be  liable  for  the  true 
value  of  the  property  therein  mentioned,  and  not  delivered  as  afore- 
said, with  interest  on  such  value  from  the  date  of  the  bond,  and  costs 
incurred  in  proceedings  upon  the  bond.  And  the  obligee  in  such 
bond,  or  his  assignee  or  personal  representative,  may  recover  said 
sum  and  interest,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
his  demand  against  the  defendant  in  the  execution  or  warrant  with 
costs,  by  action  or  motion  against  the  persons  signing  said  bond. 
And  in  case  the  said  obligee  fail  for  any  cause,  to  recover  a  judg- 
ment on  said  bond,  or  to  collect  the  amount  soecified  in  any  such 
judgment,  or  any  part  thereof,  he  may  proceed  against  the  defend- 
ant in  the  original  judgment  for  the  amount  remaining  unpaid,  in 
the  same  manner  as  if  such  bond  had  not  been  given.'* 

§  768.  Specific  defenses  that  may  be  made  to  the  taking  of  a 
judgment  on  a  forfeited  forthcoming  bond  given  upon  a  distress 
for  rent. — If  there  be  any  inherent  defects  in  a  forthcoming  bon<l 
it  may  be  quashed,  ^*  and,  of  course,  no  execution  can  be  issued  or 
judgment  taken  thereon.  And  it  may  be  shown  that  there  was  no 
contract  reservinsr  rent  between  the  claimant  and  the  tenant,  or  that 
no  specific  sum  was  agreed  upon,*'  or  that  the  rent  was  not  due  and 
payable  at  tiie  time  of  the  distraint,"  or  that  the  right  of  distress 
was  waived  by  taking  negotiable  notes  for  rent  due,  and  that  such 
notes  were  not  payable  at  the  time  of  the  distress,"  or  that  the 
tenant  was  evicted  from  the  premises,  either  in  whole  or  in  part,'** 
or  that  the  lessee  tendered  the  amount  of  rent  due,°®  though  the 
tender  is  not  made  until  the  rent  day,'®  or,  if  the  landlord  covenants 

■*  Idem.  ferent  states,  among  which  is  dinger 

'^  Idem.  V.  McChesney,  7  Ix»igh,  660. 

"Code,  ch.   142,  sec.  4;    1906,  sec.  "  Hornbrooks  v.  Lucas,  24  W.  Va. 

4191.  493. 

••9  Enc.  PI.  &  Pr.  661.  "9  Am.  &  Eng.  Enc.  Law  (2(1  Ed.), 

"9    Am.    &    Eng.    Enc.    Law     (2d  625,    citing    among    other    Tunis    v. 

Ed.).  620,  621.  Grandy,  22  Gratt.   109. 

"/rfcw,  citing  a  long  Hat  of  cases  "9  Am.  &  Eng.  Enc.  Law  (2d  Ed.), 

from   England,   Canada   and   the   dif-  626. 

•»  Idem. 
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to  make  repairs,  the  tenant  may  notify  him  to  do  so,  and  if  he  fails 
or  refuses  to  comply  with  such  covenant,  the  tenant  may  make  * 
them,  and  offset  the  same  against  the  claim  for  rent.** 

§  769.  Quashing  notice  of  motion  to  take  judgment  on  for- 
feited forthcoming  bond. — ^Technical  form  is  not  required  in  a 
•  notice  of  a  motion  to  take  judgment  on  a  forfeited  forthcoming 
bond.  If  it  be  sufficient  to  give  the  defendant  notice  of  the  object 
of  the  motion,  the  requirements  of  the  law  in  this  regard  will 
have  been  met.  It  must  not  misdescribe  the  bond,  and  if  it  does 
the  notice  will  not  be  sufficient.  No  special  time  for  a  notice  of 
this  character  is  required,  and  it  therefore  comes  under  the  general 
rule  of  reasonable  notice,  which  under  ordinary  circumstances 
would  seem  to  be  ten  days.** 

§  770.    Form  of  order  quashing  forthcoming  bond. 

A.  B.  \ 

vs.  >      Upon  a  forfeited  forthcoming  bond. 

C.  D,  and  E.  F.        ) 

This  day  came  A.  B.  as  well  as  the  obligors  in  said  bond,  C.  D. 
and  E.  F. ;  and  thereupon  the  said  obligors  moved  the  court  to 
quash  the  forthcoming  bond  given  to  the  sheriff  of  this  county, 

(or  a  constable,  as  the  case  may  be),  taken  by  the  said 

sheriff  upon  a  distress  warrant  issued  in  favor  of  the  said  A.  B. 

against  the  said  C.  D.,  and  which  bond  bears  date  on  the 

day  of ,  190—,  upon  the  following  grounds:  (Here  set  forth 

the  grounds.)* 

Which  motion  being  argued  by  counsel  and  considered  by  the 
court,  is  hereby  sustained,  and  said  forthcoming  bond  is  hereby 
quashed.  And  it  is  also  considered  that  the  said  C.  D.  and  E.  F. 
do  recover  of  and  from  the  said  A.  B.  their  costs  in  and  about  the 
prosecution  of  their  motion  in  this  behalf  expended,  as  well  also  as 
the  costs  incident  to  the  taking  and  the  execution  of  the  said 
bond." 

^Cheuvront  v.  Bee,  44  W.  Va.  103,  "Mr.   Barton   says  where  there  is 

28  S.  E.  Rep.  751.  nothing,   either   in   the   bond   or   the 

•"See  Town  of  Weston  v.  Kalston,  effect  given  to  its  forfeiture  by  the 

51   W.  Va.   167,   161,  41   S.  E.   Rep.  statute  that  will  prevent  the  obligors 

338;  Code,  ch.  121,  sec.  5;   1006,  sec.  from  quashing  it  on  their  motion,  if 

3735,  asked,  such  as  defects  apparent  upon 
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§  771.  Fonn  of  order  overruling  motion  to  quash  forfeited 
forthcoming  bond. — Continue  as  in  form  under  §  770  to  the  aster- 
isk y  and  proceed  as  follows: 

Which  motion  being  argued  by  counsel  and  considered  by  the 
court,  is  hereby  overruled  and  said  forfeited  forthcoming  bond  is 
hereby  adjudged  to  be  sufficient. 

§  772.  Form  of  order  authorizing  issuance  of  execution  on  for- 
feited forthcoming  bond. 

A.  B.,  plaintiff,  ^       On  a  motion  on  a  forfeited  bond  for 

vs.  >  the  forthcoming  on  the  day  of  sale  of 

C.  D.  and  E.  F.,  defendants.  )  property  taken  under  distress  warrant. 

This  day  came  the  parties  by  their  attorneys,  and  it  appearing 
to  the  satisfaction  of  the  court  that  the  defendants  have  had  due  no- 
tice of  this  motion,  and  having  been  solemnly  thrice  called,  came 
not;  whereupon  the  bond  aforesaid  being  produced  and  inspected, 
it  is  considered  by  the  court  that  the  plaintiff  do  have  execution 

against  the  said  defendants  for  $-3 ,  the  penalty  of  the  said 

bond,  and  his  costs  by  him  in  this  behalf  expended ;  but  this  judg- 
ment is  to  be  discharged  upon  the  payment  of  $ ,  with  interest 

thereon  from  the day  of ,  190 — ,  at  six  per  cent,  per 

annum  till  paid,  and  the  costs  incurred  by  the  said  plaintiff  in  and 
about  the  prosecution  of  his  said  motion.** 


the  face  of  the  ex^ution  for  which 
it  was  taken,  or  for  a  variance  be- 
tween the  execution  and  the  bond,  or 
where  the  bond  was  taken,  payable 
to  some  one  other  than  the  plaintiff 
on  the  record,  though  that  person 
was  the  one  for  whose  use  the  execu- 
tion was  on  the  writ  endorsed  to  be. 
2  Bart.  Law  Pra.  1061;  eee  also  9 
Enc.  PI.  &  Pr.  661. 

••  The  statute  provides  that  the  per- 
sons signing  such  forthcoming  bond 
shall  be  liable  for  the  true  value  of 
the  property  therein  mentioned,  and 
not  delivered  as  required  by  the  stat- 


ute, with  Interest  on  such  value  from 
the  date  of  the  bond,  and  the  costs 
incurred  in  proceedings  upon  the 
bond.  And  the  statute  also  provides 
that  the  obligee  or  his  assignee  or 
personal  representative  may  recover 
said  sum  with  interest,  or  so  much 
thereof  as  may  be  necessary  to  sat- 
isfy the  demand  against  the  defend- 
ant in  the  execution  or  warrant,  with 
costs,  by  action  or  motion  against  the 
persons  signing  the  said  bond.  Code, 
ch.  142,  sec.  4;  1906,  sec.  4191.  See 
also  Town  of  Weston  v.  Ralston,  61 
W.  Va.  167,  41  S.  E.  Rep.  338. 


CHAPTER  XXIIL 

COMMITMENT  OF  MALE  MINORS  TO  THE  INDUS- 
TRIAL  SCHOOL  FOR  BOYS  AND  FEMALE  MINORS 

TO  THE  INDUSTRIAL  HOME. 

§  773.  Location — ^Name — Management — ^And  control  of  induBtrial  school. 
773a.  The  proceedings  before  a  justice  to  commit  minors  to  the  industrial 

school  are  commenced  by  complaint. 

774.  Form  of  complaint  for  arrest  of  minor  who,  by  reason  of  incorrigible 

or  vicious  conduct,  has  rendered  his  control  beyond  the 
power  of  the  parent  or  other  person  having  the  right  to  Ms 
custody. 

775.  Form  of  warrant  to  be  issued  by  the  justice  for  the  arreet  of  a  minor 

who,  by  reason  of  incorrigible  or  vicious  conduct,  has  ren- 
dered his  control  beyond  the  power  of  the  parent  or  other 
person  having  the  right  to  his  custody. 

776.  Form  of  complaint  for  arrest  of  minor  who  is  a  vagrant,  incorrigible 

or  vicious,  and  whose  parents  or  other  legal  custodians  are 
depraved  or  otherwise  unfit  to  exercise  care  or  discipline 
over  such  minor. 

777.  Form  of  warrant  to  be  used  under  the  complaint  made  for  the  arrest 

of  minor  who  is  vagrant,  incorrigible  or  vicious,  and  whose 
parents  or  other  legal  custodians  are  depraved  or  otherwise 
unfit  to  exercise  care  or  discipline  over  such  minor. 

778.  Form  of  docket  entry  showing  the  filing  of  compfaint  and  issuance  of 

warrant  for  arrest  of  minor  to  commit  to  industrial  school, 
appointment  of*  guardian  ad  litem  to  such  minor,  examina- 
tion of  witnesses  and  entering  order  of  conunittal. 

779.  Form  of  docket  entry  where  jury  is  impanelled  in  a  proceeding  to  com- 

mit minor  to  industrial  school. 

780.  Form  of  commitment  of  minor  to  industrial  school. 

781.  Form  of  notice  to  be  given  to  superintendent  of  industrial  school  when 

transmitting  papers  in  the  case  to  him. 

/82.  Form  of  paper  to  be  annexed  to  the  conunitment  of  minor  to  industrial 

school  containing  names  and  residences  of  the  different  wit- 
nesses examined  before  the  justice  and  the  substance  of  the 
testimony  given  by  them,  and  answers  to  interrogations. 

783.  Form  of  docket  entry  showing  proceeding  to  commit  minor  to  the  in- 
dustrial school  resulting  in  the  discharge  of  the  minor. 

783a.  Form  of  docket  entry  where  minor  committed  to  industrial  school  ia 

under  the  age  of  twelve  years. 
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f  784.  The  committal  of  girls  to  the  industrial  home — ^Those  eligible  to  be  re« 

ceived — How  committed. 
784a«  Commitment  of  girls  to  the  industrial  home — ^What  to  be  annexed  to 

the  c(Hmnitment — Girlj  found  incorrigible  or  pregnant  and 

what  to  be  done  in  such  cases. 
784&,  Guardian  ad  litem  to  be  appointed  for  a  girl — ^Right  to  trial  by  jury. 
7d4c.  Form  of  complaint  for  arrest  of  girl  because  of  her  incorrigible  or 

vicious  conduct. 
784(2.  Observations  as  to  the  procedure  for  the  committal  of  girls  to  the 

industrial  home. 


§  773.  Location — Name — Management — And  control  of  indus- 
trial school. — ^"The  West  Virginia  Reform  School,"  established 
by  chapter  three  of  the  Acts  of  one  thousand  eight  hundred  and 
eighty-nine,  shall  hereafter  be  known  and  designated  as  the 
"West  Virginia  Industrial  School  for  Boys,"  and  shall  be  con- 
ducted in  the  buildings  heretofore  and  hereafter  erected  for  that 
purpose  at  Pruntytown,  in  Taylor  county.  This  school  shall  be 
exclusively  charged  with  the  care  and  training  of  male  youth  of 
the  state,  but  white  and  colored  shall  be  kept  separate.  It  shall 
be  managed,  controlled,  and  governed  by  the  state  board  of  con- 
trol, as  provided  in  chapter  fifty-eight  of  the  Acts  of  one  thousand 
nine  hundred  and  nine.^ 


§  773a.  The  proceedings  before  a  justice  to  commit  minors 
to  the  industrial  school  are  commenced  by  complaint. — ^The  pro- 
ceedings before  a  justice  to  commit  a  minor  to  the  industrial 
school  are  commenced  by  complaint.^  The  statute  at  first  did 
not  declare  whether  the  complaint  should  be  in  writing  and  veri- 
fied by  affidavit,  or  whether  it  should  be  made  orally  before  the 
justice,  and  the  oral  complaint  entered  in  the  docket.  But  the 
present  law  requires  that  the  complaint  shall  be  under  oath,  and 
prescribes  two  classes  of  cases  in  which  a  minor  may  be  com- 
mitted to  the  reform  school.* 

§  774.  Form  of  complaint  for  arrest  of  minor  who,  by  reason 
of  incorrigible  or  vicious  conduct,  has  rendered  his  control  be- 


iCode,  1913,  ch.  45,  sec.  1,  serial  ^Ante,   §19;    Code,    1913,   ch.    45, 

sec.  2321.  serial  sec.  2322. 

2  Code,    1913,    ch.    45,    serial    sec. 
2322  and  ante,  ft  19. 
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yond  the  power  of  the  oarent  or  other  person  having  the  right 
to  his  custody. 

State  of  West  Virginia,  | 
County  of ,  j 

Before  the  undersigned  ,  a  justice  of  the  peace  with- 

|ln  and  for  the  county  and  state  aforesaid,  this  day  personally 
came  A.  B.,  who,  after  being  by  me  first  duly  sworn,  complains 
and  says  that  G.  H.  is  a  male  person  under  the  age  of  eighteen 
years,  who  is  a  resident  of  said  county,  that  he,  said  A,  B.,  is  the 
fathei  {or  mother,  in  case  the  father  be  dead,  or  other  person 
having  the  custody  and  control  of  said  minor,  as  the  case  may  be) 
of  the  said  G.  H.,  and  has  ^he  control  and  custody  of  him  the  said 
G.  H.,  and  that  by  reason  of  the  incorrigible  and  vicious  conduct 
of  the  said  G.  H.,  the  control  of  the  said  G.  H.  is  beyond  the 
power  of  the  said  father  (or  other  person  having  the  custody  and 
control  of  the  minor),  and  has  made  it  manifestly  requisite,  from 
regard  for  the  morals  and  future  welfare  of  such  minor  and  the 
peace  and  order  of  society,  that  he,  said  G.  H.,  should  be  placed 
in  the  West  Virginia  industrial  school  for  boys. 

And  therefore  the  said  A.  B.  prays  that  the  said  G.  H.  may  be 
apprehended  and  held  to  answer  the  said  complaint,  and  be  dealt 
with  according  to  law. 

A.  B.,  Complainant.* 

Taken,  sworn  to  and  subscribed  before  me  this day  of 

,  19-. 

L.  M.,  J.  P. 

§  775.  Form  of  warrant  to  be  issued  by  the  justice  for  the 
arrest  of  a  minor  who,  by  reason  of  incorrigible  or  vicious  con- 
duct, has  rendered  his  control  beyond  the  power  of  the  parent 
or  other  person  having  the  right  to  his  custody. 

State  of  West  Virginia, 

To  any  constable  of  the  county  of : 


Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before 
-,  a  justice  of  said  county,  that  G.  H.,  is  a  male  minor  under 


the  age  of  eighteen  years,  residing  in  the  said  county  of 


*  Ante,  §  19,  Code,  ch.  45,  bcc.  98rf —      under  clause  two  of  the  statute  ap- 
VI.     This  form  is   intended  for  use      pearing  in  this  work,  ante,  §  19. 
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and  that  he,  the  said  A.  B.,  is  the  parent  (guardian,  or  other  per- 
son) who  has  the  control  and  custody  of  said  G.  H.,  and  that  by 
reason  of  incorrigible  {or  vicious,  as  the  case  may  be)  conduct  of 
said  minor,  he  the  said  G.  H.  has  rendered  his  control  beyond  the 
power  of  said  A.  B.,  and  made  it  manifestly  requisite  from  regard 
for  the  morals  and  future  welfare  of  said  minor,  and  the  peace 
and  order  of  society  that  the  said  G.  H.  should  be  placed  in  the 
West  Virginia  industrial  school  for  boys. 

You  are,  therefore,  commanded  in  the  name  of  the  state  of 
West  Virginia  to  apprehend  the  said  G.  H.  and  bring  him  before 
me  to  answer  the  said  complaint,  and  be  further  dealt  with  ac- 
cording to  law. 

Given  under  my  hand,  this  the day  of ,  19 — . 

,  Justice. 

§  776.  Form  of  complaint  for  arrest  of  minor  who  is  a  vagrant, 
incorrigible  or  vicious,  and  whose  parents  or  other  legal  custo- 
dians are  depraved  or  otherwise  imfit  to  exercise  care  or  dis- 
cipline over  such  minor. 


State  of  West  Virginia,  \ 
County  of ,  j 


ss. 


Before  the  undersigned  authority, ,  a  justice  of  the  peace 

within  and  for  the  county  aforesaid,  this  day  personally  came 
A.  B.,  who,  after  being  by  me  first  duly  sworn,  complains  and 
says  that  G.  H.  is  a  male  minor  under  the  age  of  eighteen  years, 

who  is  a  resident  of  said  county  of ;  and  that  said  G.  H. 

is  a  vagrant,  incorrigible  and  vicious  in  disposition  and  conduct, 
and  that  his  parents,  L.  D.  and  M.  D.  {or  other  person,  as  the 
case  may  he),  having  the  custody  and  authority  tp  control  said 
iminor,  are  depraved  and  are  otherwise  unfit,  unwilling  and  unable 
to  exercise  proper  care  and  discipline  over  said  minor.  Said  A.  B. 
therefore  prays  that  the  said  G.  H.  may  be  apprehended  and  held 
to  answer  the  said  complaint,  and  be  further  dealt  with  accord- 
ing to  law. 

A.  B.,  Complainant. 

Taken,  sworn  to  and  subscribed  before  me,  this  the day 

of ,  19—. 

,  Justice. 
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§  777.  Form  of  warrant  to  be  used  under  the  complaint  made 
for  the  arrest  of  minor  who  is  vagrant,  incorrigible  or  vicious, 
and  whose  parents  or  other  legal  custodians  are  depraved  or 
otherwise  imfit  to  exercise  care  or  discipline  over  such  minor. 

State  of  West  Virginia, 

To  any  constable  of  the  county  of : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before 
-,  a  justice  of  said  county,  that  G.  H.  is  a  male  minor  under 


the  age  of  eighteen  years,  and  that  he  resides  in  the  county  of 

,  state  of  West  Virginia,  and  that  by  reason  of  vagrancy, 

and  of  incorrigible  and  vicious  conduct  and  disposition  on  the 
part  of  the  said  G.  H.,  he  the  said  G.  H.  is  a  proper  subject  for 
the  West  Virginia  industrial  school  for  boys;  and  upon  further 
complaint  that  his  parents,  L.  D.  and  M.  D.  (or  other  person,  as  the 
case  may  be),  having  custody  of  and  authority  to  control  said  minor, 
are  depraved  and  otherwise  unfit,  unwilling  and  unable  to  exer- 
cise proper  care  and  discipline  over  said  minor; 

You  are,  therefore,  commanded  in  the  name  of  the  state  of 
West  Virginia  to  apprehend  the  said  G.  H.,  and  bring  him  before 
me  to  answer  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand,  this  the day  of ,  19 — . 

,  Justice  of  the  Peace.* 

§  778.  Form  of  docket  entry  showing  the  filing  of  complaint 
and  issuance  of  warrant  for  arrest  of  minor  to  commit  to  in- 
dustrial school,  appointment  of  guardian  ad  litem  to  such  minor^ 
examination  of  witnesses  and  entering  order  of  conunittal. 

State  of  West  Virginia  ]     Application    to    send    to    industrial 

vs.'  -    school,  before  ,  a  justice  of 

G.  H.,  a  minor  under  district,  county.  West 

18  years  of  age.  Virginia. 

On  the day  of ,  19 — ,  A.  B.  made  complaint  in 

writing  under  oath,  and  filed  the  same  with  me,  that  G.  H.  is  a 

B  It  will   be   observed   that   all   of  permits  proof  of  each  ground,  either 

the    grounds    stated    in    the    second  jointly  or  severally,  upon  which  the 

clause  of  serial  sec.  2322,  Code,  1913,  action  of  the  justice  may  be  baaed 

are  united  conjunctively  in  the  above  for    a   committal    to    the    industrial 

form.    The  reason  for  this  is  that  it  school. 
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male  person  under  the  age  of  eighteen  years,  and  a  resident  of 
said  county ;  that  said  A.  B.  is  the  father  of  said  G.  H.,  and  has 
the  control  and  custody  of  him  the  said  G.  H.,  and  that  by  reason 
of  the  incorrigible  and  vicious  conduct  of  the  said  G.  H.,  his  con- 
trol is  beyond  the  power  of  the  said  father,  and  made  it  mani- 
festly requisite  that  from  regard  for  the  morals  and  future  wel- 
fare of  such  minor,  and  the  peace  and  order  of  society,  that  said 
minor  should  be  placed  in  the  West  Virginia  industrial  school  for 
boys. 

Whereupon  on  the  same  day  the  undersigned  justice  issued  his 
warrant  for  the  apprehension  of  said  G.  H.  to  be  brought  before 
him  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law,  and  placed  said  warrant  in  the  hands  of  R.  T., 
a  constable  of  said  county. 

And  on  the  day  of ,  19 — ,  the  said  G.  H.  was 

brought  before  the  undersigned  in  the  custody  of  the  said  con- 
stable, and  thereupon  L.  K,  a  discreet  and  disinterested  person, 
was  duly  appointed  guardian  ad  lit&m  for  said  minor,  *  and  the 
said  guardian  ad  litem  waiving  a  jury,  and  submitting  the  truth 
of  the  matters  charged  in  this  proceeding  against  said  minor  to 
the  undersigned  justice,  to  be  heard  and  determined,  and  all  the 
evidence  having  been  heard  and  considered,  the  undersigned  jus- 
tice is  of  opinion  that  the  said  G.  H.,  minor  as  aforesaid,  *  *  is 
under  the  age  of  eighteen  years,  and  is  guilty  as  charged  against 
him  in  said  complaint,  and  that  the  minor  should  be  committed 
to  the  West  Virginia  industrial  school  for  boys. 

It  is  therefore  considered  that  said  G.  H.  be  and  he  is  hereby 
committed  to  the  West  Virginia  industrial  school  for  boys.  And 
it  is  hereby  certified  that  the  following  witnesses  were  examined 
before  the  undersigned  upon  the  trial  of  said  charge,  viz : 

Q.  R.,  who  resides  at -in  the  county  of ; 

J.  T.,  who  resides  at in  the  county  of . 

,  Justice. 


§  779.  Form  of  docket  entry  where  jury  is  impanelled  in  a 
proceeding  to  conunit  minor  to  industrial  school. — Here  pro- 
ceed  as  in  form  given  under  §  778  to  the  asterisk,  and  continue  o^ 
follozvs:  and  thereupon  said  guardian  ad  litem  demanded  a  jury 
of  twelve  men  to  try  the  .truth  of  the  charges  made  against  the 
said  minor.     Thereupon  the  undersigned  justice  directed  ^ 
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constable  as  aforesaid,  to  summon  twelve  qualified  jurors  to  sit 
upon  the  trial  of  said  charges,  and  postponed  the  trial  thereof 

until  o'clock,  —  *M.,  on  the  day  of  ,  19 — . 

At  the  time  appointed  for  the  return  of  said  jury  the  said  constable 
appeared  with  twelve  qualified  men,  who,  having  been  examined 
on  oath  as  to  their  competency  as  jurors,  and  being  found  qualified 
to  sit  as  such  jurors,  they  were  duly  impanelled  and  sworn  to  try 
and  determine  the  truth  of  the  charges  made  against  the  said  G. 
H.,  minor  as  aforesaid,  and  a  true  verdict  render  according  to 
the  evidence.  And  the  jury  having  heard  all  the  evidence,  and 
being  kept  together  for  that  purpose  and  not  allowed  to  separate, 
after  a  time  upon  their  oaths  returned  the  following  verdict :  "We, 
the  jury,  find  G.  H.  guilty  of  the  charges  made  against  him  in  the 
complaint  filed  in  this  proceeding.  ,  Foreman."  It  is  there- 
fore considered  by  the  undersigned  justice  that  the  said  G.  H.  be, 
and  he  is  hereby  committed  to  the  West  Virginia  industrial  school 
for  boys  {here  continue  as  in  form  given  under  §  778  from  the 
*  *  to  the  end  of  the  form), 

§  760.    Form  of  commitment  of  minor  to  industrial  school. 

State  of  West  Virginia, 

To  the  superintendent  of  the  West  Virginia  industrial  school  for 
boys : 

Whereas,  A.  B.,  upon  complaint  on  oath  and  proof  thereof  made 
before  me,  that  he  is  the  parent  (guardian,  or  other  person)  of 
G.  H.,  a  male  minor  under  eighteen  years  of  age,  and  a  resident 
of  said  county,  and  by  reason  of  incorrigible  and  vicious  conduct, 
the  said  G.  H.,  has  rendered  his  control  beyond  the  power  of  the 
said  A,  B.,  and  that  it  is  manifestly  requisite,  from  regard  for  the 
morals  and  future  welfare  of  the  said  G.  H.,  and  the  peace  and 
order  of  society,  that  he  should  be  placed  in  the  West  Virginia 
industrial  school  for  boys, 

You,  the  said  superintendent  of  the  industrial  school  for  boys, 
are  hereby  requested  to  receive  into  said  West  Virginia  indus- 
trial school  to  be  under  your  care  and  charge,  the  said  G.  H.,  and  him 
safely  keep  until  he  is  discharged  therefrom  according  to  law. 

To  this  commitment  is  annexed  the  names  and  residences  of  the 
different  witnesses  examined  on  the  trial  of  the  charges  against 
said  G.'  H.,  and  the  substance  of  the  testimony  given  by  each  of 


647  COMMITMENT  OF   MINORS,   ETC.  §  781 

them,  together  with  my  full  answers  to  the  interrogations  respect- 
ing the  history  of  the  case  and  the  mental  and  physical  health  of 
the  said  G.  H. 

Given  under  my  hand,  this,  the day  of ,  19 — . 

,  Justice, 

District  of — ,  County  of .• 


§  781.    Form  of  notice  to  be  given  to  superintendent  of  in- 
dustrial school  when  transmitting  papers  in  the  case  to  him. 

To  ,  superintendent  of  the  West  Virginia  industrial  school 

for  boys: 

You  are  hereby  respectfully  notified  that  on  the  day  of 

,  19 — ,  before  me, ,  a  justice  of  the  peace  of 


district, county,  West  Virginia,  one  G.  H.,  a  minor  under 

eighteen  years  of  age,  upon  complaint  and  due  proof  before  me, 
was  adjudged  to  be,  by  reason  of  incorrigible  and  vicious  conduct, 
beyond  the  control  and  power  of  his  parent  (guardian,  or  other 
person),  and  made  it  manifestly  requisite,  from  regard  for  the 
morals  and  future  welfare  of  said  minor,  and  the  peace  and  order 
of  society,  that  he  should  be  placed  in  the  West  Virginia  industrial 
school  for  boys.  This  is,  therefore,  to  notify  you  of  the  facts  as 
stated  in  the  papers  of  the  case  which  are  herewith  mailed  to  you, 
and  you  are  respectfully  requested  to  authorize  an  officer  to  receive 
said  G.  H.  and  conduct  him,  in  the  manner  provided  by  law,  \o  said 
industrial  school. 

Givn  under  my  hand,  this,  the  day  of  ,  19 — , 

,  Justice. 

District  of ,  County  of .^ 


•Code,    1913,    ch.    45,    serial    sec.  the  papers  in  the  case  that  must  be 

2325,  and  ante^  S  19  (a).  mailed  to  the  superintendent  of  the, 

7  While  there  is  now  no  «tatute  ex-  industrial   school   under   CJode,    1913, 

presBly  prescribing  the  notice  to  be  ch.    45,    serial    sec    2327;    see    anie^ 

given  as  set  forth  in  the  above  form,  8  19    (c). 
it  seems  proper  to  send  the  same  with 
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§  782.  Form  of  paper  to  be  annexed  to  the  commitment  of 
minor  to  industrial  school  containing  names  and  residences  of 
the  different  witnesses  examined  before  the  justice  and  the  sub- 
stance of  the  testimony  given  by  them,  and  answers  to  interro- 
gatories. 

State  of  West  Virginia,  | 
County  of .  j 

I, ,  a  justice  of  the  peace  of  said  county,  do  hereby  cer- 
tify that  in  the  proceedings  before  me,  as  set  forth  in  the  coQimit- 
ment  to  which  this  certificate  is  annexed,  that  the  names  and  res- 
idences of  the  various  witnesses  examined  before  me,  and  the 
substance  of  the  testimony  given  by  them  on  which  the  adjudication 
mentioned  in  said  commitment  is  founded,  are  as  follows: 

Q.  R.,  who  resides  at  ,  in  the  county  of  ,  West 

Virginia,  on  said  trial,  after  being  duly  sworn,  stated:  {here  set 
forth  in  substance  what  was  sworn  to  by  the  witness). 

J.  T.,  who  resides  at  ,  in  the  county  of  ,  West 

Virginia,  after  being  duly  sworn,  testified  in  substance  as  follows: 
(here  set  forth  what  the  witness  stated). 

(And  continue,  if  there  are  other  witnesses,  as  in  the  above  form. 
Answers  to  interrogatories.  Here  set  forth  the  interrogatories  and 
the  answers  thereto.)^ 

Given  under  my  hand,  this,  the day  of ,  19 — . 

,  Justice, 


District  of ,  County  of 


§  783.  Form  of  docket  entry  showing  proceeding  to  commit 
minor  to  the  industrial  school  resulting  in  the  discharge  of  the 
minor. — Continue  as  in  form  under  §  778  down  to  the  double  aster^ 
isk,  and  proceed  as  follows:  is  not  guilty  as  charged  against  him  in 
the  complaint  filed  m  this  proceeding.  It  is  therefore  considered 
that  the  said  G.  H.  be  and  he  is  hereby  discharged  from  custody. 

,  Justice. 


8  The   statute   providfea   that   these  the  superintendent  of  the  industrial 

interrogatories  jftiall  be  prescribed  by  school.    Code,  1913,  eh.  45,  serial  sec, 

the  board   of   control,  and  furnished  2325.     See  onfe,  §  19  (6). 
in  printed  form,   on  application,  by 
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§  783a.  Form  of  docket  entry  where  minor  committed  to  in- 
dustrial school  is  under  the  age  of  twelve  years. — Here  follow 
the  form  given  under  §  778  down  to  the  *  *  flwwf  continue  as 
follows:  is  guilty  as  charged  against  him  in  said  complaint  and 
that  he  be  and  is  hereby  committed  to  said  industrial  school.  And 
it  appearing  to  the  satisfaction  of  the  undersigned  justice  that  the 
said  G.  H.  is  under  the  age  of  twelve  years,  it  is  hereby  ordered  that 
he  under  no  circumstances  be  lodged  in  any  jail  or  lock-up  during 
the  time  necessary  for  his  transfer  to  the  said  industrial  school. 

And  it  is  hereby  certified  that  the  following  witnesses  were 
examined  before  the  undersigned  upon  the  trial  of  the  said  charge, 

viz.:  Q.  R.,  who  resides  at in  the  county  of ;  J,  T., 

who  resides  at ,  in  the  county  of . 

,  Justice.® 

§  784.  The  committal  of  girls  to  the  industrial  home— Those 
eligible  to  be  received — How  committed. — Girls  eligible  to  be 
received  into  said  home  are  those  who  are  from  seven  to  eighteen 
years  of  age,  and  who  may  be  committed  by  any  justice  of  the 
peace  of  this  state,  on  complaint  and  due  proof  made  to  him  by 
the  parent,  guardian,  or  next  friend  of  such  girl,  that  by  reason 
of  incorrigible  or  vicious  conduct,  such  girl  has  rendered  her  con- 
trol beyond  the  power  of  such  parent,  guardian,  or  next  friend, 
and  made  it  manifestly  best  that  such  girl  should  be  placed  in 
said  home;  or  by  any  criminal,  circuit,  or  intermediate  court  of 
this  state.  Girls  may  be  so  committed  for  vagrancy  up  to  eighteen 
years  of  age,  or  where  parents,  guardians,  or  next  friends  agree 
and  contract  with  the  board  of  regents  for  their  support  and  main- 
tenance, or  girls  up  to  fifteen  years  of  age,  who  may  be  found  in 
houses  of  ill  fame  or  assignation  houses,  upon  conviction  thereof 
Jbefore  any  justice  of  the  peace,  mayor  of  a  town  or  city;  or  girls 
convicted  by  any  of  the  courts  of  this  state  of  felony  or  misde- 
meanor, punishable  by  imprisonment,  the  judge  in  his  discretion, 
instead  of  confining  such  girl  in  the  county  jail  or  sending  her 
to  the  penitentiary,  may  transfer  such  girl  so  convicted  to  said 
home,  from  any  county  of  this  state ;  provided,  there  is  room  there 
for  such  girl.  Every  girl  committed  to  said  home  shall  remain  there 
until  she  is  twenty-one  years  of  age,  unless  sooner  discharged  by 
the  board  of  regents.^*^ 

»  Code,  1913,  ch".  45,  sec.  7,  serial  i©  Code,  1 W3,  ch.  45,  sec.  258,  serial 
sec.  2327.  sec.  2339. 
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§  784a.  Commitment  of  girls  to  the  industrial  home — What 
to  be  annexed  to  the  commitment — Girls  found  incorrigible  or 
pregnant  and  what  to  be  done  in  such  cases. — It  shall  be  the 
duty  of  the  Justice  of  the  peace,  mayor,  or  other  authority,  when 
committing  any  girl  to  said  h6me,  in  addition  to  the  commitment, 
to  annex  the  name  and  residence  of  the  witnesses  examined,  and 
the  substance  of  the  testimony  given  on  which  the  adjudication 
was  founded,  as  well  as  the  name  and  residence  of  the  girl,  the 
.name  of  her  parents,  and  their  residence,  if  known.  Any  girl 
who  may  be  foimd  incorrigible,  or  pregnant,  or  otherwise  an  im- 
proper subject  for  admission  to  said  institution,  may  be  returned 
by  the  board  of  regents  to  the  court,  justice,  or  other  authority 
by  whom  she  was  committed,  and  thereupon  such  court,  justice, 
or  other  authority,  shall  have  power  to  pass  sentence  as  would 
have  been  legal  in  the  first  instance,  as  if  such  girl  had  not  been 
sent  to  said  home." 

§  784b.  Guardian  ad  litem  to  be  appointed  for  a  girl — Right  to 
trial  by  jury. — "In  all  cases  coming  before  a  justice,  mayor  or 
other  authority,  they  shall  appoint  a  guardian  ad  litem  for  such 
girl,  who  shall  be  some  disinterested  person,  discreet  and  careful, 
and  who  shall  see  that  no  injustice  is  done  the  girl;  and  he  shall 
have  the  right  to  demand  a  trial  for  his  ward  by  a  jury  of  twelve 
men  to  ascertain  the  truth  of  the  charges  against  the  girl,  and  said 
jury  shall  be  selected,  and  trial  conducted,  as  other  trials  are  con- 
ducted by  justices  in  criminal  cases  before  them.  Or,  said  justice 
or  court  may,  without  a  jury,  try  such  girl,  if  no  jury  is  demanded 
by  her  guardian  or  next  friend."  ^- 

§  784c.  Form  of  complaint  for  arrest  of  girl  because  of  her 
incorrigible  or  vicious  conduct. 

State  of  West  Virginia,  | 
County  of ,  j 

Before  the  undersigned  authority  this  day  personally  came  A. 
B.,  who,  after  being  first  duly  sworn,  says  that  E.  F.  is  a  girl  of 
the  age  of  twelve  years ;  that  the  said  A.  B.  is  the  father  of  the  said 
E.  F.  and  that  the  said  E.  F.  by  reason  of  her  incorrigible  (or 
vicious)   conduct,  has  rendered  her  control  beyond  the  power  of 

11  Code,  1913,  sec.  259,  serial  sec.  12  Code,  1913^  ch.  45,  sec.  260^  serial 

2340.  sec.  2341. 
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the  said  A.  B.,  her  father,  and  that  it  is  manifestly  best  that  the 
said  E.  F.  should  be  placed  in  the  industrial  home  for  girls.  And 
the  said  A.  B.  upon  his  oath  further  says  that  he  is  a  citizen  of 
the  state  of  West  Virginia  residing  in  the  county  aforesaid  and 
has  been  such  citizen  and  resident  of  said  county  and  state  since 

the day  of ,  19 — ,  (or  whatever  period  of  time  the 

residence  of  the  affiant  covers). 

A.  B. 

Taken,  sworn  to  and  subscribed  before  me  this  the day 

of  ,  19—. 

L.  M.,  J.  P.^» 

• 

§  784d.  Observations  as  to  the  procedure  for  the  committal 
of  girls  to  the  industrial  home. — ^An  examination  of  the  law 
governing  the  committal  of  girls  to  the  industrial  home,  discloses 
practically  the  same  grounds  and  a  similar  procedure  that  obtain 
in  the  case  of  the  committal  of  boys  to  the  industrial  school.  There- 
fore, the  forms  to  be  used  in  the  latter  cases  may  readily  be  adapted 
to  those  of  the  former  class,  and  hence  it  is  unnecessary  to  present 
forms  of  procedure  for  the  committal  of  girls  to  the  industrial 
home. 

IS  Code,  1913,  ch.  45,  sec.  258,  serial  sec.  2339. 


CHAPTER  XXIV. 

BASTARDY  PROCEEDINGS. 

§  784«.  Examination  of  unmarried  wojnan  under  oath. 
784/.  Examination  of  married  woman  under  oath. 
784p.  Form  of  order  for  arrest  issued  on  a  charge  of  bastardy. 
784/1.  Proceedings  when  defendant  has  been  arrested  and  brought  before  the 

justice. 
784«b  Form  of  recognizance  to  appear  before  the  circuit  court  to  answer  to 

the  charge  of  bastardy. 
784;'.  Form  of  mittimus  when  the  prisoner  charged  with  bastardy  fails  to 

enter  into  recognizance. 
784%;.  Re-arrest  of  accused  after  forfeiture  of  bond  for  appearance  in  circuit 

court. 
7841.  Recognizance  to  continue  in  full  force  until  final  judgment  unless  new 

recognizance  given. 
'    785.  In  whose  name  bastardy  proceedings  may  be  conducted — Compromise 

and  dismissal  of  such  proceedings. 
7850^  Form  of  agreement  of  compromise  of  a  bastary  charge. 
7855.  Circuit  court  may  order  a  bastardy  proceeding  to  be  conducted  in  the 

name  of  the  county  although  the  woman  has  directed  the 

dismissal  thereof  or  has  compromised  the  same  with  the  ac- 
cused. 
785c.  Effect  of  compromise  of  a  charge  of  bastardy  when  made  with  the 

mother  of  the  child. 

786.  In  whose  name  bastardy  proceedings  may  be  conducted — Compromise 

and  dismissal  of  such  proceedings. 

787.  How  the  charge  of  bastardy  is  to  be  tried — The  judgment — The  bond 

to  be  given — The  discharge  of  the  accused. 

788.  Form  of  order  making  up  issue,  impanelling  jury,  hearing  evidence, 

and  rendering  verdict  in  bastardy  proceeding. 

789.  Form  of  judgment  rendered  on  verdict,  when  defendant  is  found  guilty 

in  bastardy  proceeding,  and  bond  is  given  bj'  him  for  the 
support  of  the  child. 

790.  Form  of  judgment  rendered  on  verdict  when  defendant  is  found  guilty 

on  a  charge  of  bastardy  and  bond  not  given  by  him. 

791.  The  form  of  judgment  when  verdict  of  not  guilty  is  rendered. 

792.  Form  of  bond  to  be  given  by  the  accused  for  the  support  of  the  childj 

w^hen  found  guilty  in  bastardy  proceeding. 

793.  Proceedings  on  the  bond  given  for  support  of  bastard  child  when  de- 

fendant fails  to  comply  with  conditions  thereof. 

794.  Form  of  notice  of  motion  to  take  judgment  in  the  circuit  court  on  bond 

given  for  support  of  bastard  child. 
652 
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ft  795.  Form  of  judgment  on  bond  given  for  jupi>ort  of  bastard  child. 

796.  Duty  of  the  prosecuting  attorney  to  appear  on  behalf  of  the  woman  or 

county  court  in  bastardy  proceeding — His  fee  in  such  cases. 
796ok  Appeal  may  be  taken  in  a  bastardy  proceeding. 

797.  Evidence  in  bastardy  proceedings. 

(a)   Character  of  prosecutrix. 

(&)   Intercourse  with  other  men. 

(c)  Qood  character  of  defendant. 

{d)  Resemblance  of  child  to  putative  father. 

{€)  Intimacy  and  intercourse  of  the  parties. 

798.  The  nature  of  bastardy  proceeding,  character^  and  extent  of  the  evi- 

dence and  burden  of  proof. 

799.  Compromise  of  bastardy  proceedings. 

800.  Re-arrest  of  defendant  after  final  judgment  in  bastardy  proceedings. 

801.  Effect  of  the  death  of  the  child  on  bastardy  proceedings.  " 

802.  Marriage  of  prosecutrix — Effect  on  bastardy  proceedings. 

§  784e.    Examination  of  unmarried  woman  under  oath. 

•^  *   !     Upon  a  charge  of  bastardy  before  , 

'        1^    a  Justice  of  County,  West  Virginia. 

On  this  the  day  of  ,  19—,  came  Jane  B.,  who, 

after  being  by  me  first  duly  sworn  upon  her  oath  says  that  she  is  an 
unmarried  woman,  and  has  resided  in  the  said  county  for  one  year 

next  preceding  this  date;  that  on  the day  of ,  19 — , 

she  was  delivered  of  a  male  {or  female,  as  the  case  may  be)  bas- 
tard child,  and  that  the  said  C.  D.  is  the  father  of  the  said  child. 

,  Justice  of  the  Peace  of District  in  said  county.^ 

§  784f.    Examination  of  married  woman  under  oath. 

Jane  M.  ]  Upon  a  charge  of  bastardy  before  , 

vs.        }-  a  Justice  of  District, 

C.  D.    J   County  of  ,  West  Virginia. 

On  this  the  day  of  ,  19 — ,  came  Jane  M.,  who, 

after  being  by  me  duly  sworn,  upon  her  oath  says  that  she  is 
a  married  woman  living  separate  and  apart  from  her  husband, 
and  that  she  has  so  lived  separate  and  apart  from  her  husband 

continuously  for  more  than  one  year  next  preceding  the  

day  of  ,  19 — ,  and  that  during  the  said  period  while  she 

so  lived  separate  and  apart  from  her  husband  she  did  not  cohabit 
with  him  at  any  time;  that  she  has  resided  in  said  county  for 

1  This  form  is  adapted  from  sec.  1,  chap.  80  of  the  Code  of  1906. 
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one  year  next  preceding  this  date;  that  on  the  said  day 

of  ,  19 — ,  and  while  she  was  so  living  separate  and  apart 

from  her  husband  and  after  having  been  separated  from  him  for 
one  year  or  more  during  which  period  she  at  no  time  cohabited  with 
her  husband,  she  was  delivered  of  a  female  (or  male,  as  the  case 
may  be)  bastard  child  and  that  the  said  C.  D.  is  the  father  of  said 
child. 

,  Justice/ 

§  784g.  Form  of  order  for  arrest  issued  on  a  charge  of  bas- 
tardy. 

State  of  West  Virginia, County,  to-wit : 

To  the  Sheriff,  (or,  G.  H.,  Constable)  of  said  County: 

Whereas,  Jane  B.,  an  unmarried  woman,  (or,  a  married  woman 
living  separate  and  apart  from  her  husband),  of  the  said  county,  has 
on  this  the day  of ,  19 — ,  upon-  her  examination  un- 
der oath  taken  before  me, ,  a  justice  of  the  said  county,  ac- 
cused C.  D.  of  being  the  father  of  the  male  bastard  child  of  which 

she  was  delivered  on  the  day  of  ,  19 — ;  these  are, 

therefore,  in  the  name  of  the  state  of  West  Virginia,  to  command 
you  forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me 
or  some  other  justice  of  the  said  county,  to  be  dealt  with  according 
to  law. 

Given  under  my  hand,  this  the day  of  ,  19 — . 

,  Justice. 

§  784h.  Proceedings  when  defendant  has  been  arrested  and 
brought  before  the  justice. — When  the  accused  has  been  arrested 
and  brought  before  the  justice,  there  can  be  no  trial  as  to  the 
question  whether  or  not  the  accused  be  the  father  of  the  bastard 
child.  All  that  the  justice  can  do  is  to  permit  the  defendant  to  enter 
into  a  recognizance  with  one  or  more  gooJ  securities  in  a  sum  not 
less  than  three  hundred  nor  more  than  five  hundred  dollars,  con- 
ditioned for  his  appearance  before  the  next  term  of  the  circuit  court 
of  the  county  in  which  the  warrant  was  issued,  to  answer  such 

2  1  he  above  form  is  based  upon  the      Parsons,    78   W.    Va.    791,   90   S.   E. 
Code,  1913,  ch.  80,  sec.  1,  serial  sec.      336. 
3927,  and  as  construed  in  Bowen  v. 
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charge,  and  to  abide  bv  and  perform  the  order  of  the  court  in  re- 
lation thereto.* 

§  784i.  Form  of  recognizance  to  appear  before  the  circuit 
court  to  answer  to  the  charge  of  bastardy. 

State  of  West  Virginia,  County  of ,  to-wit: 

On  this  the day  of ,  19 — ,  personally  came  C.  D. 

and  E.  F.  before  ,  a  justice  of  the  said  county,  and  each 

of  them  acknowledged  himself  to  owe  and  be  indebted  to  the  state 

of  West  Virginia,  that  is  to  say,  the  said  C.  D.,  in  the  sum  of 

dollars,  and  the  said  E.  F.  in  the  like  sum  of  dol- 
lars, to  be  respectively  made  and  levied  of  their  several  goods 
and  chattels,  lands  and  tenements,  and  unto  the  state  rendered,  if 
he,  the  said  C  D.,  shall  make  default  in  the  condition  underwritten. 

The  condition  of  the  above  recognizance  is  such  that  whereas 
the  above  bound  C.  D.  has  been  arrested  and  was  this  day  brought 

before  me, ,  a  justice  of  said  county,  accused  upon  the  oath 

of  Jane  JB.,  an  unmarried  woman  (or,  married  woman  living  sep- 
arate from  her  husband),  of  being  the  father  of  the  male  (or  fe- 
male) bastard  child  of  which  she  was  delivered  on  the day 

of  ,  19—; 

Now,  therefore,  if  the  said  C.  D.  shall  appear  in  person  before 
the  circuit  court  of  the  said  county  on  the  first  day  of  the  next 
term  thereof  to  answer  said  charge,  and  to  abide  by  and  perform 
the  order  of  the  said  circuit  court  in  relation  thereto,  then  tkis  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  virtue.  En- 
tered into  before  me,  this  the day  of ,  19 — . 

,  Justice.* 

§  784j.  Form  of  mittimus  when  the  prisoner  charged  with  bas- 
tardy fails  to  enter  into  recognizance. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To  G.  H.,  Constable  of  said  County,  and  the  keeper  of  the  jail  of 
said  County: 

Whereas,  on  the day  of ,  19—,  C.  D.  was  brought 

before  me, ,  a  justice  of  the  district  of ,  and  county 

8  See  Code,  ch.  80,  sec.  1 ;  1906,  sec.  *  This  form  is  based  on  the  provis- 

3193.  ions  of  sec.  1,  chap.  80,  of  the  Ck>de, 

1906;  sec.  3193. 
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aforesaid,  accused  by  Jane  B.,  an  unmarried  woman,  (or,  married 
woman  living  separate  and  apart  from  her  husband),  upon  her  ex- 
amination under  oath  taken  and  reduced  to  writing  by  me, , 

a  justice  of  said  county,  on  the day  of ,  19 — ,  and  by 

me  signed,  of  being  the  father  of  the  bastard  child  of  which  she  was 

delivered  on  the  day  of ,  19 — ,  and  was  by  me  as 

justice  aforesaid  required  to  enter  into  recognizance  with  proper 
security  to  appear  before  the  circuit  court  of  said  county  on  the 
first  day  of  the  next  term  thereof,  to  answer  said  charge  and  to 
abide  the  order  of  said  court  in  relation  thereto,  and  the  said  C.  D. 
having  failed  to  enter  into  said  recognizance, 

These  are,  therefore,  in  the  name  of  the  state  of  West  Virginia 
to  command  you,  the  said  constable,  to  forthwith  convey  the  said 

C.  D.  to  the  jail  of  said  county  and  there  deliver  him  with  this 
process  to  the  keeper  of  the  said  jail;  and  you,  the  keeper  of  the 
said  jail,  are  hereby  likewise  commanded  to  receive  the  said  C 

D.  into  your  jail  and  custody,  and  him  there  safely  keep  until  he 
shall  thence  be  discharged  by  due  process  of  law. 


Given  under  my  hand,  this  the 


day  of 


,  19-. 

•,  Justice.** 


§  784k.  Re-arrest  of  accused  after  forfeiture  of  bond  for  appear- 
ance in  circuit  court. — If  the  accused  on  a  charge  of  bastardy 
give  bond  for  his  appearance  before  the  circuit  court,  and  he  fails 
to  appear  as  required  by  his  recognizance,  thereby  defaulting  it, 
he  may  again  be  taken  into  custody  by  capias  or  other  process  of 
the  court.* 


^o  This  form  is  adapted  to  cases  of 
this  character  where  the  accused  fails 
to  give  a  recognizance,  and  is  in  the 
usual  form  of  process  used  in  such 
case. 

c  Kimes  v.  Showalter,  Judge,  et 
al,  68  W.  Va.  545,  70  S.  E.  273, 

In  this  case  the  court  in  its  opin- 
ion said:  "The  court  had  power  to 
order  the  re-arrest  of  the  accused 
when  he  defaulted  his  recognizance. 
It  is  not  material  as  to  the  name  of 
the  process  by  which  the  re-arrest 
was  made.  It  could  be  by  capias  or 
mere  court  order.     The  court  is  en- 


titled to  the  actual  custody  of  one 
charged  with  bastardy,  unless  he 
gives  a  recognizance  for  *his  appear- 
ance when  the  case  is  to  be  heard  by 
the  court  and  unless  he  abides  by 
that  recognizance.  The  proceedings 
are  by  the  custody  of  the  accused  or 
a  recognizance  to  guarantee  that  cus- 
tody when  the  court  demands  it. 
Though  civil  in  effect,  in  form  the 
proceedings  are  criminal.  If  the  ac- 
cused does  not  answer  hie  recogni- 
zance, nevertheless  the  court  is  en- 
titled to  his  custody  and  may  bring 
him  in  as  he  should  have  come.    'One 
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§  7841.  Recognizance  to  continue  in  full  force  until  final  judg- 
ment unless  new  recognizance  given. — "Should  the  court  con- 
tinue the  case  at  the  first  or  any  subsequent  term,  the  recognizance 
shall  continue  in  force  until  the  final  judgment,  unless  the  accused, 
if  a  new  recognizance  be  required,  shall  give  the  same  or  be  com- 
mitted to  jail."  «^ 

It  is  now  held  by  our  supreme  court  that  a  failure  to  regularly 
continue  a  bastardy  case  from  term  to  term,  or  to  require  a  new 
recognizance,  does  not  operate  to  discharge  the  accused  or  to  re- 
lease his  recognizance.^ 


who,  on  bail,  has  forfeited  his  recog- 
nizance, iti  liable,  even  after  it  is 
paid,  to  be  re-arrested  and  tried  for 
his  crime,  whether  felony  or  misde- 
meanor/ 1  Bishop  Crim.  Pro., 
§263a.  Justice  Story  made  this 
principle  plain  many  years  ago.  Ew 
parte  Milburn,  9  Pet.  710.  As  ap- 
plied to  a  prosecution  in  bastardy,  it 
was  even  earlier  enunciated  in  Com. 
V.  Thompson,  3  Lit.  (Ky.)  284.  Mr. 
Bishop,  in  a  connection  other  than 
that  cited  above,  also  iterates  the 
point  in  this  language:  'One  who 
has  escaped  from  a  lawful  imprison- 
ment, whether  before  or  after  sen- 
tence, is  liable  to  be  re-arrested. 
And  it  is  the  same  with  a  prisoner 
not  technically  escaped,  but  set  free 
on  a  condition  which  he  has  broken.' 
1  Crim.  Pro.,  §  138^.  The  accused 
in  bastardy,  by  the  statutory  proced- 
ure prescribed  for  bringing  him  to 
answer  the  civil  ends  of  the  case,  is 
certainly  a  prisoner  held  by  actual 
custody  or  recognizance.  Lord  Ken- 
yon,  more  than  a  hundred  years  ago, 
sustained  the  re-arrest  of  a  debtor 
in  a  civil  suit  who  had  been  set  free 
on  a  condition  which  he  afterwards 
broke.  Puckford  v.  Maxwell,  6  T. 
R,  52." 

•  Code,  1913,  ch.  80,  sec.  2,  serial 
sec.  3928. 

7  Bratt  V.  Comwell,  68  W.  Va.  541, 
70  S.  E.  271,  overruling  point  2  of 
the  syllabus  ki  Billingsley  v.  Clel- 
land,  41  W.  Va.  234,  23  S.  E.  812. 

In  its  opinion  in  Bratt  v.  Comwell, 
supra,  the  court  said :  ''Did  the 
failure  of  the  court  to  enter  an  order 


continuing  the  case  operate  as  a  dis- 
charge of  the  accused?  It  is  insisted 
that  this  question  is  foreclosed  by 
the  decision  in  Billingsley  v.  Clel- 
land,  41  W.  Va.  234.  It  is  true  that 
there  is  dictum  in  one  of  the  opin- 
ions in  that  case,  answering  the  ques- 
tion in  the  affirmative,  and  that  a 
point  of  the  syllabus  has  been  pub- 
lished therein  accordingly.  But  de- 
cision of  that  case  was  by  an  equally 
divided  court.  Therefore  it  is  not 
a  binding  precedent.  A  reading  of 
the  opinions  in  the  case  shows  that  a 
majority  of  the  court  could  not  have 
concurred  in  the  syllabus  which  has 
been  improperly  published  in  the  re- 
ports. Besides,  we  can  not  approve 
the  dictum  therein  that  a  bastardy 
case  must  be  continued  by  order  en- 
tered of  record,  to  keep  it  alive  and 
the  recognizance  of  the  accused  in 
force.  Judge  Brannon,  who  con- 
curred in  the  result  reached  by 
the  opinion  in  which  that  dictum  ap- 
pears, is  satisfied  that  it  is  not 
sound.  The  point  at  any  rate  was 
not  vitally  necessary  to  a  decision  of 
that  case.  It  was  not  directly  in- 
volved therein.  That  case  was  not  s 
bastardy  proceeding. 

The  plain,  common  sense  view  of 
the  meaning  of  our  statute  is  that 
the  initial  recognizance  in  a  bastardy 
case  is  to  continue  in  force  until  final 
judgment,  unless  a  new  recognizance 
is  required  and  given,  or  the  accused 
is  committed  to  jail  because  he  fails 
to  give  the  new  recognizance  re- 
quired." 
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§  785.  In  whose  name  bastardy  proceedings  may  be  conducted 
— Compromise  and  dismissal  of  such  proceedings. — ^After  an 
accusation  of  bastardy  shall  have  been  made,  proceedings  thereon 
may  be  had  in  the  name  of  the  woman,  or,  if  the  court  so  order, 
in  the  name  of  the  county  court.® 

By  virtue  of  the  statute  of  this  state,  a  bastardy  proceeding  can 
only  be  instituted  by  the  mother  of  the  child ;  and  unless  the  county 
court  assumes  the  prosecution  thereof,  and  orders  the  suit  to  pro- 
ceed in  its  name,  she  has  the  right  to  compromise  and  dismiss  the 
same.® 

§  785a.    Form   of  agreement   of  compromise   of  a  bastardy 

charge. — Whereas,  Lora  D.,  on  the day  of ,  19 — ,  was 

delivered  of  a  male  bastard  child  and  has  made  affidavit  before 

L.  M.,  a  justice  of  the  peace  in  the  district  of ,  in  the  county 

of and  state  of  West  Virginia,  charging  G.  H.  with  being 

the  father  of  said  child,  the  said  child  now  being months 

of  age;  and. 

Whereas,  the  said  Lora  D.  desiring  to  compromise  with  the  said 
G.  H.  by  the  payment  to  her  of  a  reasonable  sum  of  money  for 
the  support  and  maintenance  of  the  said  child,  and  the  said  G.  H. 
not  desiring  to  defend  the  said  charge  but  being  willing  to  contri- 
bute a  reasonable  sum  to  the  support  and  maintenance  of  the 
said  child  of  which  the  said  G.  H.  is  charged  with  being  the  father, 

Now,  therefore,  in  consideration  of  the  premises,  the  said  G.  H. 
hereby  agrees  to  pay  to  the  said  Lora  D.  the  sum  of  two  hundred 
dollars  (or  whatever  sum  is  agreed  upon  between  the  parties),  to 
be  used  for  the  support  and  maintenance  of  the  said  child,  the 
said  sum  of  two  hundred  dollars  to  be  paid  in  installments  (except 
the  first  one  thereof)  every  three  months,  that  is  to  say,  twenty- 
five  dollars  in  cash  on  this  date,  the  receipt  of  which  is  hereby 
acknowledged,  and  the  residue  in  installments  of  twenty-five  dol- 
lars each  payable  every  three  months,  until  the  said  two  hundred 
dollars  shall  have  been  fully  paid,  the  deferred  installments  to 
draw  interest  at  the  rate  of  six  per  cent  per  annum.  (Or,  what^ 
ever  the  terms  of  payment  are,  set  them  forth;  if  in  cash,  so  stat^ 
with  the  acknowledgment  of  its  payment  in  the  contract,) 


8  Code,  ch.    80,  sec.    3;    1906,   sec.  »  Bmingsley  v.  Clelland,  41  W.  Va. 

3195.  234,  23  S.  E.  Rep.  812. 
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In  consideration  whereof,  the  said  Lora  D.  hereby  agrees  not 
to  prosecute  the  charge  of  bastardy  against  the  said  G.  H.  further, 
but  to  dismiss  the  same  upon  her  own  motion,  and  will  give  in- 
structions to  the  prosecuting  attorney  of  the  said  county  to  dismiss 
the  said  proceeding  instituted  by  her  against  the  said  G.  H. 

In   witness  whereof,   the  said  parties  have  hereunto  set  their 

hands  this  the day  of ,  19 — . 

Lora  D. 
G.  H.*« 

§  785b.  Circuit  court  may  order  a  bastardy  proceeding  to  be 
conducted  in  the  name  of  the  county  although  the  woman  has 
directed  the  dismissal  thereof  or  has  compromised  the  same  with 
the  accused. — As  we  have  already  seen®^  a  proceeding  in 
bastardy  may  be  compromised  by  the  mother  of  the  bastard  child ; 
and  our  court  holds  that :  "Although  the  complainant  in  a  bastardy 
proceeding,  has  signed  and  acknowledged  a  paper,  avowing  mis- 
apprehension under  which  she  made  the  complaint  and  lack  of 
intention  to  make  it,  releasing  the  accused  from  all  claims  of  every 
kind  and  character  that  she  might  or  could  allege  against  him,  on 
account  of  his  paternity  of  her  child,  and  directing  the  warrant 
to  be  returned,  and  caused  the  same  to  be  filed  in  the  circuit  court, 
with  the  warrant  and  complaint,  that  court  has  jurisdiction,  by 
virtue  of  sec.  3,  ch.  80,  of  the  Code,  serial  sec.  3929,  *to  order  the 
proceedings  to  be  had  in  the  name  of  the  county  court  of  the 
county."  '^^ 

§  785c.  Effect*  of  compromise  of  a  charge  of  bastardy  when 
made  with  the  mother  of  the  child. — If  a  compromise  of  a  bas- 
tardy proceeding  be  made  with  the  mother  of  the  child,  before  any 
order  has  been  made  by  the  circuit  court  directing  the  prosecution 
to  proceed  in  the  name  of  the  county  court,  such  a  compromise  is 
not  invalid  on  the  ground  of  public  policy.®**  To  uphold  a  com- 
promise made  with  the  mother  of  the  child,  it  ought  to  be  fair  and 


oo  The    above    form    in    predicated  ^6  Ante,  %  785. 

upon  the  principles  announced  in  the  o^Dent   v.   McDougle,    75    W.    Va. 

case  of  Billingsley  vs.  Clelland,  41  W.  588,  84  S.  E.  382. 

Va.  234,  23  S.  E.  812,  and  Burr  v.  »<*  Billingsley    v.    C4elland,    41    W. 

Phares,  W.  Va.  ,  94  S.  B.  Va,  234,  23  S.  E.  812. 

30. 
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reasonable  and  inure  to  the  benefit  of  the  child.  It  is  suggested, 
however,  that  if  a  substantial  and  reasonable  compromise  be  made 
between  the  mother  and  the  putative  father  that  it  be  with  the 
consent  of  the  county  court,  or  the  approval  of  the  circuit  court. 
This  would  fully  protect  all  of  the  parties  concerned.^* 

§  786.     Form  of  order  of  the  circuit  court  directing  bastardy 
proceedings  to  be  conducted  in  the  name  of  the  county  court. 

Jane  B ' 

^  Upon  a  charge  of  bastardy. 


vs. 
CD. 


J 


It  appearing  to  the  court  that  C.  D.  has  been  accused  of  being 
the  father  of  the  bastard  child,  upon  the  examination  under  oath 


»eln  Burr  v.  Phares, 


—  W.  Va. 

,   94   S.    E.   30,   the   compromise 

was  not  sustained  because  the  com- 
promise in  that  case  was  not  re- 
garded  as  reasonable  under  the  cir- 
cumstances of  that  case,  nor  was  it 
considered  as  having  been  made  in 
good  faith.  In  the  course  of  its  opin- 
ion in  the  case  of  Burr  v.  Phares, 
supra,  the  court  said:  "The  law  here 
and  in  other  jurisdictions  with  simi- 
lar statutes  seems  to  be  that  though 
the  primary  object  of  the  statute  is  to 
protect  the  public  against  the  burden 
of  supporting  and  maintaining  ille- 
gitimate children,  yet  it  is  so.  far  in 
the  interests  of  the  mother  that  she 
becomes  the  beneficiary  and  she  alone 
can  institute  the  proceedings.  And 
all  authorities  agree  that  she  may  at 
least  compromise  her  right,  if  not 
the  county's  and  settle  her  claims 
out  of  court,  at  least  before  suit 
brought.  Billingsley  v.  Clelland,  41 
W.  Va.  234,  23  S.  W.  812;  Bratt  v. 
Comwell,  68  W.  Va.  541,  70  S.  E. 
271;  Ingwaldson  v.  Skrivseth,  7  N.  D. 
388,  75  N.  W.  772;  Rohrheimer  v. 
Winters,  126  Pa.  253,  17  Atl.  606; 
Hendrix  v.  People,  9  111.  App.  42; 
Spalding  v.  Fitch,  1  Root  (Conn.) 
319;  Black  Hawk  County  v.  Cotter, 
32  Iowa,  125;  Humf^rey  v.  Kasson, 
26  Vt.  760;  Sherman  v.  Johnson,  20 
Vt.    567;    Burgen   v.    Straughan,    30 


Ky.  (7  J.  J.  Marsh)  583;  Holmes  v. 
State,  2  Green  (Iowa)  501;  Hays  v. 
McFarlan,  32  Ga.  699^  79  Am.  Dec 
317;  Flint  v.  Pierce  (Sup.)  136  N. 
Y.  Supp.  1056,  2  A.  R  C.  463,  and 
note;  Allison  v.  Bryan,  21  Okl.  557, 
97  Pac.  282,  18  L.  R.  A.  (N.S.)  931, 
17  Ann.  Cas.  468. 

While  the  'principal  point  pre- 
sented here,  namely,  the  sufficiency 
of  the  consideration  necessary  to  sup- 
port such  a  contract,  does  not  seem 
to  have  been  directly  involved  or  de- 
cided in  any  of  the  cas?s  cited,  yet 
fraud  and  deceit  w^as  involved  in  some 
of  them.  Nevertheless,  the  text  writ- 
ers and  the  cyclopedias  of  the  law 
have  deduced  froijL  them  the  general 
rule  that  in  order  to  preclude  the 
mother  of  a  bastard  child  from  prose- 
cuting such  proceedings  the  contract 
must  be  grounded  upon  a  good  and 
sufficient  consideration.  5  Cyc.  647; 
3  R.  C.  L.  p.  749,  §  28. 

In  Black  Hawk  Coimtv  v.  Cotter, 
supra,  the  holding  was  that  the 
mother  of  an  illegitimate  child  may, 
by  a  fair  settlement,  founded  upon  a 
reasonable  consideration  with  the 
putative  father,  preclude  herself  and 
the  county  from  the  right  to  main- 
tain a  proceeding  under  the  provi- 
sions of  the  statute,  relating  to  bas- 
tardy to  secure  to  her  the  mainte- 
nance of  the  child.*" 
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of  the  said  Jane  B ,  and  that  he  has  entered  into  a  recog- 
nizance to  appear  here  and  answer  the  said  charge,  it  is  hereby 
ordered  that  the  proceedings  in  this  case  be  and  the  same  shall  be 
conducted  in  the  name  of  the  county  court  of  this  county  as  plain- 
tiff, against  the  said  C.  D.  as  defendant  therein. 

g  787.    How  the  charge  of  bastardy  is  to  be  tried — The  judg- 
ment— The  bond  to  be  given — The  discharge  of  the  accused. — 

If  the  party  accused  of  bastardy  appear  and  plead  not  guilty,  the 
issue  shall  be  tried  by  a  jury,  if  not  waived  by  the  parties,  and  if 
he  be  found  guilty,  the  court  shall  order  him  to  pay  to  the  county 
court  for  the  maintenance  of  the  child,  such  sums  as  it  may  deem 
proper  for  each  year,  until  such  time  as  the  court  may  appoint, 
unless  it  sooner  die;  and  shall  order  the  father  to  give  a  bond  in 
such  penalty  and  with  such  sureties  as  it  may  deem  sufficient  for 
the  performance  of  said  order;  and  shall  order  him  to  jail  until 
such  bond  be  given  in  the  court  or  filed  in  the  clerk's  office  with 
sufficient  sureties,  to  be  approved  by  the  court  or  clerk,  or  the 
woman  and  the  said  county  court  consent  to  his  discharge,  or  until 
he  be  discharged  by  an  order  of  the  circuit  court  or  county  court, 
the  court  being  satisfied  that  the  prisoner  cannot  pay  the  judgment 
of  the  court  or  give  the  bond  required,  or  he  be  otherwise*  legally 
discharged;  and  if  found  not  guilty,  by  the  jury,  he  shall  be  dis- 
charged and  shall  recover  his  costs  against  the  party  in  whose  name 
the  proceedings  are  had.  ^® 

^  788.    Form  of  order  making  up  issue,  impanneling  jury,  hear- 
ing evidence,  and  rendering  verdict  in  bastardy  proceeding. 

County  Court  of County     ^ 

vs.  >      Upon  a  charge  of  bastardy. 

C  D.  ) 

This  day  came  the  county  of ,  by  L.  M.,  her  prosecuting 

attorney,  as  well  also  as  the  said  C.  D.  in  person  and  by  counsel; 
and  thereupon  the  defendant  for  plea  in  this  behalf,  says  that  he 
is  not  guilty  of  the  charge  alleged  against  him  in  this  proceeding,, 
and  of  this  he  puts  himself  upon  the  county,  and  the  plaintiflF 
doth  the  like,  and  issue  is  thereon  joined.  Thereupon  came  a  jury 
(here  insert  the  names  of  the  jurors),  twelve  good  and  lawful  men 

**Code,   ch.    80,    sec.    4;    lOOfi,    sec.    3196. 
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selected  by  lot,  and  sworn  to  well  and  truly  try  the  issue  joined 
between  the  parties,  and  a  true  verdict  render  according. to  the 
evidence ;  and  the  jury  having  heard  all  the  evidence  adduced  in 
this  cause,  and  the  argument  of  counsel  thereon,  retired  to  their 
room  to  consider  of  their  verdict,  and  after  a  time  returned  into 
court  and  upon  their  oaths  do  say :  *  "We,  the  jury,  find  the  de- 
fendant guilty.  L.  S.,  Foreman." 

§  789.  Form  of  judgment  rendered  on  verdict,  when  defendant 
is  found  guilty  in  bastardy  proceeding,  and  bond  is  given  by 
him  for  the  support  of  the  child.-^This  day  came  again  the  par- 
ties by  their  attorneys ;  and  thereupon  it  is  considered  by  the  court 

that  the  said  C.  D.  do  pay dollars  within days  from 

the  adjournment  of  this  court,  and  annually  thereafter  the  sum  of 

dollars,  for  the  period  of years,  to  be  paid  on  the 

day  of of  each  year,  for  the  maintenance  of  said 

bastard  child,  unless  it  sooner  die,  and  that  he  do  give  bond  be- 
fore the  clerk  of  this  court  at  the  present  term  in  the  penalty  of 

dollars,  conditioned  for  the  performance  of  this  order,  with 

sureties  to  be  approved  by  the  said  clerk;  and  in  default  of  said 
payment  and  execution  of  said  bond  or  either,  aforesaid,  it  is  or- 
dered that  said  C.  D.  be  confined  in  the  jail  of  this  county  until 
said  bond  be  executed  and  such  payment  made.  * 

Thereupon,  in  pursuance  of  said  order,  said  C.  D.  tenders  bond 

with  as  his  surety,  for  the  performance  of  said  judgment, 

which  bond  being  approved  by  the  clerk  of  this  court,  is  hereby 
ordered  to  be  and  the  same  is  hereby  filed,  and  the  said  defendant 
discharged.     And  it  is  also  considered  that  the  said  county  court 

of county  do  recover  of  and  from  the  said  C.  D.  its  costs 

about  the  prosecution  of  this  proceeding  in  this  behalf  expended."' 

§  790.  Form  of  judgment  rendered  on  verdict  when  defendant 
is  found  guilty  on  a  charge  of  bastardy  and  bond  not  given  by 
him. — Here  follozv  the  form  given  under  §  789  down  to  the  aster- 
isk, and  then  continue  as  follows:  And  the  said  defendant  failing 
to  comply  with  said  order,  it  is  therefore  considered  that  the  said 
defendant  be  committed  to  the  jail  of  this  county,  there  to  be  kept 
until  he  shall  be  discharged  by  due  process  of  law. 

"  See  Tennant  v.  Brookover,  12  W.      v.  O'Neal,  42  W.  Va.  295,  62  S,  E. 
Va.  387;  Swisher  v.  Monk,  31  W.  Va.      Rep.   182. 
442,  7  S.  E.  Rep.  439;  County  Court 
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§791.  The  form  of  judgment  when  verdict  of  not  guilty  is 
rendered  in  bastardy  proceedings. — Here  follotv  the  form  given 
under  §  788  to  the  asterisk,  and  then  continue  as  follows: 

"We,  the  jury,  find  the  defendant  not  guilty. 

L.  S.,  Foreman. 

It  is  therefore  considered  by  the  court  that  the  said  C.  D.  be 
and  he  is  hereby  discharged,  and  that  he  do  recover  of  and  from  the 

County  Court  of County  his  costs  in  and  about  his  defense 

in  this  behalf  expended. 

§  792.  Form  of  bond  to  be  given  by  the  accused  for  the  sup- 
port of  the  child,  when  found  guilty  in  bastardy  proceeding. — 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That  we,  C. 
D.  and  E.  P.,  are  held  and  firmly  bound  unto  the  State  of  West 
Virginia  in  the  just  and  full  sum  of dollars,  for  the  pay- 
ment whereof  well  and  truly  to  be  made  we  bind  ourselves  jointly 
and  severally  firmly  by  these  presents.  Witnjess  our  hands  and 
seals,  this  the day  of ,  190—. 

The  condition  of  the  above  obligation  is  such  that  whereas  the 

above  bound  C.  D.  was,  on  the  day  of ,  ISH) — ,  by 

the  judgment  of  the  Circuit  Court  of County,  West  Vir- 
ginia, found  guilty  of  being  the  father  of  the  male  bastard  child, 
upon  the  complaint  of  Jane  B.,  of  which  she  the  said  Jane  B.  was 

on  the  day  of  ,   190 — ,  delivered,  and  was  by  the 

said  judgment  of  the  said  court  required  to  give  bond  before  the 
clerk  of  the  said  court  for  the  performance  of  said  judgment,  by 

which  judgment  the  said  C.  D.  was  and  is  required  to  pay  • 

dollars  within  days  from  the  adjournment  of  this  court, 

and  annually  thereafter  the  sum  of dollars,  for  the  period 

of years,  to  be  paid  on  the day  of each  year, 

for  the  maintenance  of  the  said  bastard  child  unless  it  sooner  die. 

Now,  therefore,  if  the  said  C.  D.  shall  well  and  truly  perform  the 
said  order  and  judgment  of  said  court,  requiring  him  the  said  C 
D.  to  pay  the  said  sums  of  money,  as  by  the  said  order  and  judg- 
ment is  ascertained  and  determined,  then  this  obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue. 

CD.  (Seal) 
E.  P.  (Seal)  " 

"The  above  form  is  based  upon  the       in  the  Code,  ch.  80,  sec.  4;   1906,  sec, 
requirementa  of  the  statute  appearing      3106. 
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§  793.  Proceedings  on  the  bond  given  for  support  of  bastard 
child  when  defendant  fails  to  comply  with  conditions  thereof. — 

As  often  as  the  condition  of  a  bond  given  for  the  support  of  a 
bastard  child  is  broken,  a  motion  may  be  made  before  the  circuit 
court  of  the  county  and  judgment  may  be  given  in  the  name  of 
the  county  court,  against  the  said  father  and  his  sureties,  and 
against  his  and  their  personal  representatives,  for  the  money  due, 
with  lawful  interest  thereon  from  the  time  or  times  when  the  same 
ought  to  have  been  paid.*' 

§  794.  Form  of  notice  of  motion  to  take  judgment  in  the  cir- 
cuit court  on  bond  given  for  support  of  bastard  child. 

To  C.  D.  and  E.  F. : 

You  and  each  of  you  are  hereby  respectfully  notified  that  the 

undersigned  will,  on  the  day  of  ,   190 — ,  make  a 

motion  before  the  circuit  court  of  the  County  of ,  for  judg- 
ment to  be  given  against  you  in  the  name  of  the  County  Court  of 

County,  on  the  bond  executed  by  you  on  the  day 

of ,  190 — ,  given  for  the  support  and  maintenance  of  a  cer- 
tain male  bastard  child  of  which  Jane  B.  was  delivered,  and  of 

which  said  C.  D.  was  by  the  said  Circuit  Court  on  the day 

of ,  190 — ,  adjudged  to  be  the  father;  which  motion  will 

be  based  upon  the  failure  of  the  said  C.  D.  to  perform  the  con- 
dition of  said  bond  in  that  he  has  not  complied  with  the  said 
judgment  by  making  the  payments  therein  required ;  but  has  failed 

and  omitted  to  pay  the  installment  due  and  payable  on  the  

(lay  of ,  190 — ,  as  in  said  judgment  is  specified  and  required. 

County  Court  of County, 

By ^  Prosecuting  Attorney. 

§  795.  Form  of  judgment  on  bond  given  for  support  of  bas- 
tard child. 

County  Court  of  County     ^ 

vs.  >       On  notice  and  motion. 

C.  D.  and  E.  F.  ) 

This  day  came  the  County  Court  of  County  by  L.  M., 

Prosecuting  Attorney,  and  moved  the  court  for  judgment  upon  the 

"Code,   ch.    80,    sec.    5:     11>0G,    sec.  3197.   . 
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bond  executed  before  the  clerk  of  this  court  on  the day 

of ,  J9 — ,  by  C.  D.  and  E,  F.,  given  for  the  maintenance 

of  the  male  bastard  child  of  which  the  said  C.  D.  was  adjudged  to 

be  the  father  by  this  court  on  the day  of ,  19 — , 

upon  complaint  of  one  Jane  B. ;  and  it  appearing  to  the  court  that 
the  said  C.  D.  and  E.  F.  have  had  reasonable  notice  of  this  motion, 
and  it  further  appearing  that  there  is  due  and  unpaid  upon  the 
judgment  rendered  against  the  said  C.  D.  by  this  court  on  the 

day  of ,  19 — ,  and  for  the  payment  whereof  the  said 

bond  was  executed,  the  sum  of dollars  with  interest  thereon 

from  the  day  of  ,  19 — ,  it  is  therefore  considered 

by  the  court  that  the  said  county  court  of  — '■ county  do  re- 
cover of  and  from  the  said  C.  D.  and  E.  F.  the  said  sum  of 

dollars  with  lawful  interest  thereon  from  the  said day  of 

,  19 — ,  until  paid,  and  the  costs  of  this  motion. 

§  796.  Duty  of  the  prosecuting  attorney  to  appear  on  behalf 
of  the  woman  or  county  court  in  bastardy  proceeding — His  fee 
in  such  cases. — The  prosecuting  attorney  of  the  county  shall 
appear  on  behalf  of  the  woman  or  the  county  court,  in  every  prose- 
cution of  a  person  charged  with  bastardy,  and  if  judgment  be 
given  against  the  father,  there  shall  be  included  in  the  costs  a  fee 
of  ten  dollars  to  said  attorney.^* 

§  796a  Appeal  may  be  taken  in  a  bastardy  proceeding. — In- 
asmuch as  a  bastardy  proceeding  is  a  civil  case  and  from  its  very 
nature  involving  a  matter  in  controversy  of  greater  amount  or 
value  than  one  hundred  dollars,  the  case  may  be  appealed  by  the 
prosecutrix  when  improperly  dismissed.^*"  Of  course,  the  de- 
fendant may  appeal  when  judgment  is  rendered  against  him  in 
such  case. 

§  797.  Evidence  in  bastardy  proceedings. — Upon  the  trial  of 
a  case  charging  a  person  with  being  the  father  of  a  bastard  child, 
there  are  certain  rules  of  evidence  that  apply,  that  should  be 
observed  in  determining  the  question  at  issue.  Of  course,  this 
question  is  the  paternity  of  the  child  of  which  the  woman  making 
the  complaint  has  been  delivered.  It  is  not  intended  here  to  lay 
down  all  the  principles  of  evidence  which  may  be  invoked,  but 

i*Code,  ch.  80,  sec.   6;   1906,  sec.  "aBratt  v.  Ck)rnwell,  68  W.  Va. 

8197.  641,  70  S.  E.  271. 
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only  some  of  the  more  general  and  more  important  ones,  and 
which  are  recognized  and  enforced  by  the  courts  in  cases  of  this 
sort. 

(a)  Character  of  prosecutrix. — By  the  great  weight  of  author- 
ity the  character  of  the  prosecutrix  for  chastity,  in  the  trial  of  bas- 
tardy, can  not  be  put  in  issue,  and  evidence  in  regard  to  it  is  not 
admissible." 

(b)  Intercourse  with  other  men. — It  is  competent  in  cases  of 
this  character  for  the  defendant  to  offer  evidence  to  show  that  the 
prosecutrix  had  sexual  intercourse  with  other  men,  about  the 
time  she  became  pregnant ;  but  such  evidence  must  be  limited  to 
a  period  of  time  within  which,  in  the  course  of  nature,  the  child 
could  have  been  begotten." 

• 

(c)  Good  character  of  defendant. — In  cases  involving  a  charge 
of  bastardy,  the  defendant  is  not  permitted  to  introduce  evidence 
of  his  general  good  character,  and  he  will  not  be  allowed  to  show 
his  reputation  for  morality,  where  he  has  not  been  impeached  as 
a  witness.^^ 

(d)  Resemblance  of  child  to  putative  father. — ^Witnesses  can 
not  be  examined,  according  to  many  authorities,  to  show  a  resem- 
blance of  the  child  to  its  alleged  father,  or  the  manner  of  such  re- 
semblance, on  the  question  of  its  paternity." 

Upon  the  question  of  the  propriety  of  exhibiting  the  child  to 
the  jury  for  the  purpose  of  showing  its  resemblance  to  the  de- 
fendant, the  decisions  of  the  courts  are  not  in  harmony." 

In  Clarke  v.  Bradstreet,^**  the  court  held  that  it  was  error  to 
permit  inspection  by  the  jury  of  an  infant  child  six  weeks  old,  to 
enable  them  to  judge  from  a  comparison  of  its  appearance,  com- 
plexion and  features  with  those  of  the  defendant,  whether  any  in- 

15  Swisher  v.  Malone,  31  W.  Va.  it  2  Enc  Ev.  251,  252,  and  cases 
442,  7   S.  E.  Rep.   439;   Davisson  v.      there  cited. 

Cruse,  42  Neb.   821,  66  N,  W.  Rep.  is  2  Enc.  Ev.  253;   Eddy  v.  Gray, 

823;  Bookhout  v.  State,  66  Wis.  416,  4  Allen   (Mass.),  435. 

28  N.  W.  Rep.  179.  i»  Idem,  254,  and  cases  cited. 

16  Swisher  v.  Malone,  supra;  Fall  20  80  Me.  464,  6  Am,  St.  Rep.  221, 
V.  Overseers  of  Augusta  Co.,  3  Munf.  16  Atl.  Rep.  56. 

495;  State  v.  Karson,  65  Iowa,  141, 
21  N.  W.  Rep.  161. 
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ference  could  be  legitimately  drawn  therefrom  as  to  its  paternity, 
and  to  decide  otherwise  would  be  to  establish  an  uncertain  and 
dangerous  rule  of  evidence. 

In  line  with  this  decision  are  the  cases  cited  in  the  foot  note.** 
On. the  other  hand  there  are  a  large  number  of  decisions  which 
hold  that  the  jury  may  inspect  the  child,  and  consider  the  same 
as  evidence  bearing  on  the  question  of  its  paternity.^* 

In  cases,  however,  where  the  question  of  race  or  color  is  con- 
cerned, the  child  may  be  exhibited  and  considered  as  evidence  on 
the  question  of  the  race  or  color  of  its  alleged  father.^* 

(e)  Intimacy  and  intercourse  of  the  parties. — Evidence  of  acts 
of  intimacy  and  sexual  intercourse,  both  before  and  after  the  al- 
leged act  resulting  in  conception,  is  admissible  to  show  the  rela- 
tionship of  the  parties,  and  as  bearing  upon  the  probability  of  the 
intercourse  at  the  time  the  woman  became  pregnant.  This  is  sup- 
ported by  abundant  authority.** 

§  798.  The  nature  of  bastardy  proceeding,  character  and  ex- 
tent of  the  evidence  and  burden  of  proof. — It  has  been  stated 
that  bastardy  proceedings  are  quasi  criminal ;  ^*  but  by  the  weight 
of  authority,  though  in  form  criminal,  it  is  in  effect  a  civil  pro- 
ceeding, and  a  preponderance  of  the  evidence  is  sufficient  to  justify 
a  conviction.^' 

The  burden  of  proof  to  establish  the  paternity  of  the  child  is  on 
complainant,  but  the  guilt  of  the  defendant  need  not  be  esfab- 
lished  beyond  a  reasonable  doubt.  A  preponderance  of  the  evi- 
dence, as  just  stated,  is  sufficient.*^ 


2iRobnett  v.  People,  16  111.  App. 
290 ;  State  v.  Danforth,  48  la.  43,  30 
Am.  Rep.  387;  State  v.  Harvey,  112 
la.  416,  84  N.  W.  Rep.  635;  Overlock 
V.  Hall,  81  Me.  348,  17  Atl.  169; 
Hannawalt  v.  State,  64  Wis.  84,  24 
N.  W.  Rep.  489,  54  Am.  Rep.  588; 
La.  Matt  v.  State,  128  Ind.  123,  27 
N.  E.  Rep.  346. 

22  Scott  V.  Donovan,  153  Ma«8.  378, 
26  N.  E.  871;  Finnegan  v.  Dugan,  14 
Allen  (Mass.),  197;  Gaunt  v.  State, 
60  N.  J.  L.  490,  14  Atl.  600;  Crow  v. 
Jordan,  49  Ohio  St.  655,  32  N.  E. 
759. 

See    in    this    connection    note    to 


Weatherford  v.  Weatherford,  66  Am. 
Dec.  at  page  218. 

2»2  Enc.  Ev.  254. 

2*2  Enc.  Ev.  255,  and  the  numer- 
ous cases  cited  in  support  of  the  text. 

28  People  V.  Phalen,  49  Mich.  492, 
13  N.  W.  830;  Van  Tassel  v.  State, 
59  Wis.  351,  18  N.  W.  328. 

2e  People  v.  Christian,  66  111.  162} 
Robertson  v.  Burley,  3  AUen,  479; 
Edmond  v.  State,  25  Fla.  268,  6  So. 
Rep.  58;  Reynolds  v.  State,  115  Ind. 
421,  17  N.  E.  909;  State  v.  Bratho- 
vey,  81  Minn.  501,  84  N.  W.  340. 

27  2  Enc.  Ev.  242,  and  the  cases 
there  cited. 
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§  799.  Compromise  of  bastardy  proceedings. — ^A  bastardy 
proceeding  may  be  compromised  on  sufficient  consideraTion,  and 
when  instituted  by  the  woman  she  has  a  right  to  compromise  and 
dismiss  it,  just  as  she  would  dismiss  any  other  civil  action." 

§  800.  Re-arrest  of  defendant  after  final  judgment  in  bastardy 
proceedings. — It  is  held  in  Barbour  County  Court  v.  O'Neal,*' 
that  in  a  proceeding  in  bastardy  against  the  putative  father,  after 
the  defendant  has  been  arrested,  the  case  tried  before  a  jury,  and 
verdict  rendered,  and  a  judgment  rendered  upon  the  verdict,  and 
the  defendant  has  given  bond,  approved  by  the  court,  to  insure 
compliance  with  the  order  of  court  as  to  the  payment  of  money 
for  the  maintenance  of  the  child,  that  the  case  is  ended,  and  the 
law  does  not  authorize  the  re-arrest  of  the  defendant  to  compel 
him  to  comply  with  the  judgment  of  the  court,  or. to  give  a  new 
bond  to  securjs  such  compliance. 

It  is  also  held  in  Martin  v.  State,^^  that  a  bona  fide  compromise 
by  the  mother,  of  a  bastardy  proceeding  against  the  putative 
father,  is  a  bar  to  the  further  maintenance  of  the  prosecution. 

§801.  Effect  of  the  death  of  the  child  on  bastardy  proceed- 
ings.— As  the  object  of  a  proceeding  in  bastardy  is  to  fix  the  lia- 
bility for  its  support  upon  the  father,  and  thus  to  prevent  the  bur- 
den for  its  maintenance  from  falling  upon  the  community,  it  fol- 
lows as  a  logical  sequence  that  the  death  of  the  child  must  put  an 
end  to  the  proceedings.    Therefore,  if  after  the  charge  has  been 

made  the  child  dies,  the  prosecution  of  the  case  should  end.*^ 

* 

§  802.  Marriage  of  prosecutrix — ^Eff ect  on  bastardy  proceed- 
ings.— Inasmuch  as  the  bastardy  act  applies  mainly  to  unmar- 
ried women,  and  is  not  designed  to  include  a  married  woman, 
unless  she  lives  separate  and  apart  from  her  husband  for  the  space 
of  one  year  or  more,  and  shall  not  at  any  time  during  such  sep- 
aration cohabit  with  her  said  husband,  the  inference  is  properly 
deducible  that  if  pending  bastardy  proceedings  to  fix  the  pa- 
ternity of  the  child  against  a  man,  he  shall  marry  the  prosecutrix, 

28  Billingsley  v.  Clelland,  41  W.  si  See  in  this  connection  note  to 
Va.  234,  23  S.  E.  812.                                 Weatherford  v.  Weatherford,  56  Am. 

29  42  W.  Va.  795,  26  S.  E.  182.  Dec.  pages  220,  221;  State  v.  Beatty, 
»0  62  Ala.  119.  61  la.  307,  16  N.  W.  149. 
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this  of  itself  ought  to  operate  as  a  termination  of  the  case.  And 
the  course  usually  pursued  in  practice  after  the  marriage  of  the 
parties  is  to  dismiss  the  proceeding.  -However,  under  statutes  of 
this  character  not  substantially  unlike  our  own,  marriage  of  the 
parties  after  the  proceeding  has  been  instituted,  does  not  of  itself 
constitute  a  bar  to  the  prosecution  of  the  case.** 

>2  Cuffy  V.  State,  24  Ind.  399.     See  in  this  connection  note  to  Weather- 
ford  v.  Weatherf  ord,  56  Am.  Dec  221. 
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time  when  he  is  alleged  to  have  been  insane.     ^ 

816.  Proof  of  the  condition  of  mind  both  before  and  after  the  act  in  question 

is  proper. 

817.  Declarations  of  a  party  whose  sanity  is  in  question,  made  both  before 

and  after  the  act  in  question,  are  competent  evidence. 
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819.  Person  suspected  of  being  a  lunatic — Complaint  in  such  case — ^Warrant 

to  bring  person   suspected  before  commission — Meetings  of 
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S  824.  Duty  of  superintendent  of  asylum  upon  application  for  admission  of 

lunatic  into  hospital — tDuty  of  superintendent  when  no  room 
for  the  lunatic  in  his  hospital. 
826.  Duty  of  superintendent  of  hospital  when  lunatic  is  received  therein — 

Course  to  be  pursued  when  not  proper  to  be  received  into 
the  hospital. 

826.  Committee  to  be  appointed  for  a  person  found  to  be  insane. 

827.  Forms  to  be  used  before  the  commission  of  lunacy. 

§803,  Observations  —  Insanity  and  lunacy. — As  already 
stated^  a  justice  does  not  now  have  judisdiction  in  cases  of  per- 
sons suspected  of  being  lunatics.  What  is  here  given  is  only  for 
the  convenience  of  the  lawyer  and  others  interested  in  the  matter 
of  having  a  person  adjudged  insane. 

It  is  usual  to  speak  of  one  who  is  non  compos  as  insane,  and  so 
he  is;  and  our  statute^  declares:  "That  the  words  'insane  person' 
include  every  one  who  is  an  idiot,  lunatic,  non  compos,  or  de- 
ranged." But  there  is  a  marked  difference  between  idiocy  and 
lunacy  and  x^ther  forms  of  mental  derangement,  both  as  to  the 
nature  of  the  disorder  and  the  status  of  the  sufferer. 

§  804.  Who  is  an  idiot. — It  is  well  to  notice  that  class  of  per- 
sons who  are  recognized  and  treated  as  idiots,  inasmuch  as  they 
can  not  be  cared  for  in  an  asylum  for  the  insane.^ 

The  question  as  to  what  constitutes  idiocy  has  often  been  judi- 
cially answered,  and  has  been  treated  by  many  different  text  writ- 
ers; and  all  agree  that  an  idiot  is  a  person  void  of  understanding 
or  mental  capacity  from  birth.* 


^Ante,   §22. 

3  Code,  eh.  ,13,  sec.  17;  1906,  sec. 
293,  paragraph  14. 

*Post,  §805. 

*Coke  on  Littleton,  246,  b,  247;  1 
Blk.  Comm.  302;  15  Am.  &  Eng.  Enc. 
Law  (2d  ed.),  924;  5  Bacon's 
Abridgement,  6;  In  re  Beaumont,  1 
Whart.  (Pa.)  63,  29  Am.  Dec.  33; 
Clark  V.  Robinson,  88  111.  498,  602; 
Battle  V.  State,  105  Ga.  703,  32  S.  E. 
160,  162;  In  re  Anderson,  132  N.  C. 
243,  43  S.  E.  649;  Crowell  v.  People, 
13  Mich.  427,  87  Am.  Dec.  774;  Hiett 
V.  Shull,  36  W.  Va.  563,  15  S.  E.  46 ; 
Owing's  Case,  1  Bland  Ch.  370,  17 
Am.  Dec.  311. 


Bland^  Chancellor,  in  his  able  opin- 
ion in  Owings'  case,  conmienting  on 
the  different  phases  of  mental  de- 
rangement, says:  ''Idiocy  is  that 
condition  in  which  the  human  crea- 
ture has  never  had,  from  birth,  any 
the  least  glimmering  of  reason,  and 
is  utterly  destitute  of  all  those  in- 
tellectual faculties  by  which  man,  in 
general,  is  so  eminently  and  peculiar- 
ly distinguished.  It  is  not  the  con- 
dition of  a  deranged  mind,  but  that 
of  a  total  absence  of  all  mind.  Hence 
this  state  of  fatuity  can  rarely  or 
ever  be  mistaken  by  any,  the  most 
superficial  observer.  The  medical 
profession   seems  to  regard   it  as  a 
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§  805.    An  idiot  can  not  be  sent  to  a  hospital  for  the  insane. — 

Our  statute  provides :  "If  any  idiot  be  sent  to  or  received  in  any 
hospital,  the  board  shall  order  him  to  be  removed  to  the  county 
whence  he  came,  and  delivered  to  his  committee,  if  he  have  one, 
or  if  not  to  the  county  court,  or  a  county  commissioner,  who  shall 
give  a  receipt  for  him.  The  costs  of  such  removal  shall  be  paid 
out  of  his  estate,  if  sufficient,  if  not,  shall  be  provided  for  by  the 
county  court  at  the  charge  of  their  county."' 

§  806.  Who  is  a  lunatic — ^The  word  "lunacy,"  in  contempla- 
tion of  the. law  formerly  conferring  upon  the  justice  the  power  of 
inquisition  and  commitment,  includes,  necessarily,  all  forms  of  mental 
derangement  except  idiocy .• 

One  who  is  mentally  deranged  is  generally  spoken  of  as  insane. 
Formerly,  the  word  "lunacy"  was  used  to  designate  periodical 
insanity,  but  now  its  meaning  is  not  so  restricted,  and  it  is  gen- 
erally regarded  as  synonymous  with  the  word  "insanity."' 

It  is  concededly  difficult  to  lay  down  with  precision,  any  rules 
by  which  the  sanity  of  the  human  mind  can  be  determined.* 

An  insane  person  is  one  of  unsound  mind  or  intellect,®  and  in 
whom  the  faculty  of  reason,  which  includes  responsibility  for  con- 
duct and  acts,  is  absent.^® 

§  807.  The  different  kinds  of  insanity.— The  term  "insanity" 
includes  every  species  of  organic  mental  derangement,  whether  of 
a  mild  or  violent  form,  and  excludes  every  other  condition  of  mind 


natural  defect,  not  as  a  disease  in  it- 
self, or  as  the  result  of  any  disorder. 
In  law  it  is  also  considered  as  a  de- 
fect, and  as  a  permanent  and  hope- 
less incapacity."  1  Par.  &  Fonb,  289, 
308;  Rush  on  the  Mind,  292;  Co.  Lit. 
246;  1  Hawk  P.  C.  2,  note;  Donegal's 
case,  2  Vas.  408. 

BCode,  ch.  58.  sec.  19;  1906,  sec. 
2654.  It  is  clear  from  this  statute 
that  an  idiot  can  not  be  admitted 
into  an  asylum  for  the  insane.  But 
it  is  provided  by  statute  that  an 
idiot  may  be  admitted  as  a  patient 
into  the  West  Virginia  Asylum  for 
Incurables,  located  at  Huntington,  in 
this  state.  'Code,  1906,  ch.  68a,  sec 
8,  sec.  2690. 


« In  re  Clark,  175  N.  Y.  139,  67  N. 
E.  212;  Code,  ch.  58,  sec.  44. 

7  Smith  y.  Hickenbottom,  57  Iowa, 
733,  11  N.  W.  664. 

sowing's  Case,  1  Bland's  Ch.  370, 
17  Am.  Dec.  311,  321;  Snyder  v.  Sny- 
der, 142  111.  60,  31  N.  E.  303,  306. 

»  Crosswell  v.  People,  13  Mich.  427, 
87  Am.  Dec.  774;  Meyers  v.  Common- 
wealth, 83  Pa.  St.  131,  136. 

loBoswell  V.  Commonwealth,  20 
Gratt  860,  873;  Somes  v.  Pumphrey, 
24  Ind.  231,  245;  Moore  y.  Connecti- 
cut Mut.  Life  Ins.  Co.  (U.  S.)  17 
Fed.  Cas.  672,  673. 
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as  regards  the  mental  condition.  In  this  respect  there  are  two 
classes  of  people — sane  and  insane.**  It  is  a  diseased  or  dis- 
ordered condition  or  malefaction  of  the  physical  organs  through 
which  the. mind  receives  impressions,  or  manifests  its  operations, 
by  which  the  will  and  judgment  are  impaired  and  the  conduct 
rendered  irrational." 

There  are,  however,  different  kinds  or  degrees  of  insanity. 
Thus,  a  disease  of  all  the  organs  causes  what  is  called  total  in- 
sanity, while  the  disease  of  one  or  more  produces  what  is  .desig- 
nated as  partial  insanity.**  There  is  also  a  class  of  persons  called 
lunatics,  which  is  used  to  distinguish  any  form  of  unsoundness  of 
mind  other  than  idiocy.** 

The  term  "mental  derangement"  is  used  with  reference  to  those 
persons  who  have  intermittent — strictly  periodically  intermittent 
— lucid  intervals ;  while  the  term  "deranged"  embraces  all  except 
an  idiot.*" 

Insanity  does  not  include  drunkenness,  nor  does  drunkenness 
answer  to  what  is  termed  an  unsound  mind,  unless  the  derange- 
ment which  it  causes  becomes  fixed  and  continued,  by  the  drunk- 
enness being  habitual,  and  thereby  rendering  the  party  incapable 
of  distinguishing  between  right  and  wrong,  or  produces  such  an 
absence  or  weakness  of  the  understanding  as  to  make  the  party 
imbecile,  or  incapable  of  appreciating  the  consequences  of  his  own 
act.*« 

§  808.  The  degree  of  insanity  which  authorizes  a  confinement 
in  the  asylum. — The  degree  of  mental  unsoundness  which  is  re- 
quired to  authorize  a  finding  of  insanity  by  a  commission  of  luna- 
cy, to  authorize  it  to  direct  a  party  to  be  confined  in  an  asylum, 
must  amount  to  more  than  a  mere  incapacity  to  transact  business, 
by  reason  of  old  age  or  disease.*^ 


"Warner  v.  State,  114  Ind.  137, 
16  N.  E.  189,  191 ;  ISeitzinger  v.  Mod- 
em Woodmen  of  America,  204  111. 
68,  68  N.  E.  478,  481. 

i^Blackstone  v.  Standard  Life  & 
Accident  Ins.  Co.  74  Mich.  592,  3  L. 
R.  A.  486,  42  N.  W.  156,  162;  Haile's 
Curator  v.  Tex.  &  P.  Ry.  Co.,  9  C.  C. 
A.  134,  23  L.  R.  A.  774. 


i»  Hopps  V.  People,  31  111.  386,  390, 
83  Am.  Dec.  231;  State  y.  Cole 
(Del.),  45  Atl.  391. 

1*  Hiett  V.  Shull,  36  W.  Va.  563,  15 
S.  E.  146. 

i»  Hiett  V.  Shull,  suprd, 

19  Terrace  v.  State,  74  Wis.  278,  42 
N.  W.  243,  246. 

17  Beaumont's  Case,  1  Whart.  52, 
29  Am.  Dec.  33;  Owing's  Case,  17 
Am.  Dec.  311. 
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If  a  party  has  so  far  lost  the  use  of  his  reasoning  faculties  as 

to  be  unable  to  govern  his  own  actions,  has  become  the  victim  of 

any  sort  of  mania,  whereby  he  is  liable  to  do  injury  to  himself  or 

others  as  a  consequence  of  this  mania,  he  may  be  properly  treated 

•  as  insane,  and  lodged  in  an  asylum  by  an  order  properly  issued  by 

4 

a  commission  of  lunacy.^®  But  it  is  not  necessary,  to  subject  one 
to  a  committal  for  lunacy,  that  there  should  be  a  total  deprivation 
of  sense,  or  entire  "blotting  out"  of  the  mind,  but  such  a  state  of 
mental  unsoundness  as  to  incapacitate  a  person  from  taking  care 
of  himself  or  business.^® 

§  809.  Evidence  on  the  question  of  insanity. — In  determining 
whether  or  not  a  person  is  insane,  a  wide  range  of  inquiry  is  per- 
missible, and  many  matters  may  be  heard  and  considered.  Thus, 
"facts  connected  with  the  personal  history  of  the  party  whose  san- 
ity is  being  investigated,  his  conduct,  conversation  and  acts,  his 
bodily  ailments,  his  temperament,  character,  any  change  (if  there 
was  one)  in  his  temper  or  disposition,  the  causes  which  produced 
it  and  other  circumstances  before,  at  the  time  of  and  after  the  act 
in  question,  may  be  competent  as  tending  to  show  insanity."  ^ 
So,  the  oral  and  written  declarations,  conduct  and  appearance, 
irritability  and  moroseness,  the  habits  and  physical  condition  of  a 
person  suspected  of  insanity  may  be  considered."^^  So  "proof  of 
the  mental  condition  of  the  members  of  the  family,  ancestors  and 
relatives  of  the  person  who  is  claimed  to  be  insane  is  competent, 
as  affording  some  ground  for  the  presumption  that  mental  un- 
soundness may  have  been  inherited  by  the  person  in  question."  ^^ 

§810.  Mode  of  proving  insanity. — As  insanity  is  a  mental 
status  or  condition,  it  must  be  shown  by  competent  witnesses  who 
must  testify  to  the  facts  and  circumstances  involved  in  the  in- 
quiry, from  their  own  knowledge.^^  The  mere  opinion  of  a  non- 
expert witness  is  not  admissible  on  a  question  of  sanity  or  insan- 
ity.^*   But  if  the  opinion  of  a  non-expert  witness  is  founded  upon 

18  Beaumont's   Case,  supra;  In  re  21  Idem,  447,  449,  451,  452. 
Vanauken,    10   N.   J.    Eq.    186,    193;          ^^  Idem,  453. 

Thompson  v.  Thompson,  21  Barb.  (N.  237  Enc.  Ev.  467. 

Y.)   107,  128.  24McCrury  v.  Hooper,  12  Ala.  823, 

19  Note  to  Beaumont's  Case,  29  Am.  46  Am.  Dec.  280;  Jajrrett  v.  Jarrett, 
Dec.  at  p  39.  11  W.  Va.  584. 

20  7  Enc.  Ev.  449,  and  authorities 
cited. 
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facts,  then  it  is  admissible.*''  "The  facts  upon  which  the  opin- 
ion of  a  non-expert  witness  is  based  ought  to  be  such  as  to 
furnish  a  reasonable  foundation  for  such  opinion.  The  witnesses 
need  not  detail  every  fact  influencing  their  opinion,  because,  if 
this  were  required,  the  opinion  would  simply  amount  to  a  deduc- 
tion from  the  facts  in  evidence,  and  that  is  the  duty  of  the  jury; 
but  non-professional  witnesses  should  not  be  asked  hypothetical 
questions,  as  to  the  sanity  or  insanity  of  a  person,  based  upon 
facts  not  stated  by  them."^® 

The  opinion  of  professional  witnesses  conversant  with  the  va- 
rious forms  of  insanity,  and  who  have  had  the  care  and  superin- 
tendence of  insane  persons,  and  medical  witnesses,  may  give  their 
opinions,  based  upon  their  own  observations  or  acquaintance  of 
the  party  suspected  of  being  insane,  or  upon  hypothetical  ques- 
tions propounded  to  them.^^  Thus,  the  opinion  of  the  family 
physician  who  is  acquainted  with  the  person  suspected  of  insanity 
is  admissible.^® 

§811.  The  existence  of  insanity  sometimes  difficult  to  de- 
termine.— In  People  v.  Garbut,^®  the  court  in  its  opinion  said: 
•*Those  questions  which  relate  to  the  discovery  and  proof  of 
insanity  in  criminal  cases  are  perhaps  the  most  difficult  of  any 
with  which  courts  and  juries  are  compelled  to  deal.  Mental 
disease  is  itself  so  various  in  character,  so  vague  sometimes  in  its 
manifestations,  and  so  deceptive,  especially  in  its  early  stages, 
and  its  causes  are  so  subtle  and  so  difficult  to  trace,  that  the 
most  experienced  experts  are  sometimes  obliged  to  confess  that^ 
however  careful  and  thorough  their  investigations  they  still  prove 
unsatisfactory,  leaving  thq  mind  not  only  in  a  condition  of  painful 
uncertainty  upon  the  principal  question  whether  mental  disease 
actually  exists,  but  when  its  actual  presence  is  demonstrated,  fail- 
ing utterly  in  many  cases  to  trace  it  to  any  sufficient  cause.  This 
fact  is  very  forcibly  brought  home  to  us  by  the  conflicting  views 
expressed  on  criminal  trials  by  careful,  experienced  and  conscien- 
tious medical  experts,  who,  regarding  the  same  state  of  facts  in 
the  light  of  their  scientific  investigations  and  actual  but  diverse 

25jarrett  v.  Jarrett,  supra;  State  287  Enc.  Ev.  473,  474. 

V.  Maier,  36  W.  Va.  757,  16  S.  E.  991.  2*17    Mich.    9,   97    Am.   Dec.    164, 

2C  7  Enc.  E^.  469,  470.  165. 

27/rfem,  471,  472;   Jarrett  v.  Jar- 
rett, aupra;  State  v.  Maier,  9upr<h 
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experience,  are  forced  to  express  differing  views,  in  consequence 
of  which  juries  in  these  difficult  cases  are  sometimes  left  in  a  state 
of  greater  doubt  and  difficulty,  if  possible,  than  if  no  such  evi- 
dence had  been  given.  The  case  of  Freeman  v.  People,  4  Denio, 
9  (47  Am.  Dec.  216),  and  the  more  recent  and  noted  case  of  the 
forger  Huntington,  are  conspicuous  instances  in  illustration  of 
this  truth ;  but  others  will  readily  occur  to  the  mind." 

So  in  Conn.  Mutual  Life  Insurance  Co.  v.  Lathrop,**  the  su- 
preme court  in  its  opinion  said :  "Insanity  is  a  disease  of  the 
mind,  which  assumes  as  many  and  various  forms  as  there  are 
shades  of  difference  in  the  human  character.  It  is,  as  has  been 
well  said,  a  condition  which  impresses  itself  as  an  aggregate  on 
the  observer,  and  the  opinion  of  one,  personally  cognizant  of  the 
minute  circumstances  making  up  that  aggregate  and  which  are 
detailed  in  connection  with  such  opinion,  is,  in  its  essence,  only 
fact  'at  short  hand.'  " 

§  812.  If  a  person  suspect  another  to  be  a  lunatic  he  may  have 
such  suspected  person  examined  by  the  lunacy  commission. — 

The  statute  provides  for  the  examination  of  a  person  suspected 
of  being  a  lunatic.^^  The  word  "suspect"  is  not  synonymous  with 
the  word  "believe."  The  former  imports  a  less  degree  of  certainty 
than  the  latter.'^**    Suspecting  does  not  necessarily  imply  belief.'^* 

§  813.  The  evidence  of  non-professional  witnesses,  such  as 
neighbors  and  other  intimate  acquaintances  entitled  to  great 
weight.— Ordinarily  the  reliable  evidence  in  cases  of  insanity  is 
the  evidence  of  neighbors  of  sound  judgment  and  fair  powers  of 
observation,  who  have  known  plaintiff  long  and  well  and  who 
have  had  occasion  to  observe  and  test  the  vigor  of  his  mental  fac- 
ulties and  who  can  give  the  facts  upon  which  their  impressions 
and  opinions  are  based. "^ 


80  111  U.  S.  612,  28  Law  Ed.  535, 
especially  at  p.  537. 

81  Barnes*  Code,  ch.  58,  sec.  5. 

81a  Humes  v.  Tabor,  1  R.  I.  464, 
473. 

816  Commonwealth  v.  Certain  Lot- 
tery Tickets,  59  Mass.  369,  371. 

8ic7  Enc.  Dig.  Va.  and  W..  Va. 
Rep.  683,  citing  Hiett  v.  Shull,  36 
W.  Va.  563,  15  S.  E.  146.  See  also 
Jarrett  v.  Jarrett,  11   W.  Va,   584; 


Fishburne  v.  Ferguson,  84  Va.  87,  4 
S.  £.  575;  Burton  v.  Scott,  3  Rand. 
399;  Cropp  v.  Cropp,  88  Va.  753,  14 
S.  E.  529 ;  Miller  v.  Rutledge,  82  Va. 
863,  1  S.  E.  202;  Cunningham  ▼. 
Hedrick,  23  W.  Va.  579;  Porter  v. 
Porter,  89  Va.  118,  15  S.  E.  600;  Bev- 
erage V.  Ralston,  98  Va.  625,  37  S. 
E.  283;  Buckley  v.  B^ickley,  38  W. 
Va.  168,  18  S.  E.  383. 
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§  614.  What  constitutes  a  statement  of  facts  authorizing  a 
non-expert  witness  to  give  his  opinion  on  the  question  of  the 
sanity  of  a  person. — It  is  often  difficult  to  draw  the  line  between 
what  is  a  fact  and  what  is  an  opinion.^^  The  distinction  is  better 
illustrated  than  defined.  For  instance,  when  the  question  of  the 
mental  capacity  of  a  testator  is  involved,  a  non-expert  witness  may 
state  any  difference  he  observed  in  the  testator's  actions  and  ap- 
pearance, indicating  mental  strength  or  weakness  the  last  time 
he  saw  him,  as  this  does  not  call  for  an  opinion  but  for  a  fact.*** 
So,  evidence  that  a  person  acted  strangely  or  in  a  childish  man- 
ner is  a  fact,  and  may  be  testified  to  by  any  one.*^*  So,  a  witness 
who  described  the  actions,  looks,  and  language  of  a  person  in- 
consistent with  a  rational  state  of  mind,  narrates  facts  within  the 
principle  under  consideration  and  is  competent  to  express  an 
opinion  as  to  the  sanity  of  such  person.*'^ 


»2  Yahn  v.  Ottumwa,  60  Iowa,  429, 
16  N.  W.  267. 

820  Manatt  v.  Scott,  106  Iowa,  203, 
68  Am.  St.  Rep.  300,  76  N.  W.  717. 

825  Parsons  v.  Parsons,  66  Iowa, 
764,  21  N.  W.  670,  24  N.  W.  564; 
Manatt  y.  Scott,  supra. 

82cRivard  V.  Rivard,  109  Mich.  98, 
63  Am.  St.  Rep.  567,  66  N.  W.  681, 

Testimony  evidencing  facta  upon 
tohich  a  witness  may  predicate  an 
opinion  as  to  soundness  or  v/nsound- 
ness  of  mvnd,  "On  the  issue  of  the 
mental  capacity  of  testator,  a  ques- 
tion asked  a  witness,  'From  what 
you  have  stated,  from  what  you  have 
seen  of  (testator),  will  you  tell  the 
jury  as  to  what  you  think  as  to  his 
being  of  sound  or  unsound  mind  dur- 
ing those  ten  years  you  knew  him?' 
was  intended  to  illicit  the  opinion  of 
the  witness  upon  the  facts  gathered 
from  his  acquaintance  with  and  ob- 
servation of  the  testator  for  ten 
years,  and  detailed  to  the  jury  in  his 
previous  testimony,  and  did  not  vio- 
late the  rule  that  an  opinion  sought 
must  be  limited  'to  the  facts  and  ap- 
pearances detailed  to  the  jury." 
Swygart  v.  Willard,  (Ind.)  N.  E. 
765. 

"After  witness  had  stated  that  on 
one  occasion  testator,  after  turning 


into  his  gate,  'was.  making  faces  and 
slapping  himself,  and  making  maneu- 
vers,' he  wa»  asked  whether  there 
was  anything  else,  up  to  a  certain 
time,  'that  was  strange  and  unusual 
in  his  conduct,*  and,  after  answering 
this,  he  expressed  the  opinion  that, 
from  all  the  actions  and  conduct  ob- 
served by  him,  testator  was  not  of 
sound  mind.  Held,  that  the  question 
was  proper,  as  requesting  a  state- 
ment of  any  other  strange  or  ui\usual 
conduct  of  testator  observed  by  wit- 
ness from  which  he  formed  an  opin- 
ion as  to  his  mental  condition."  Pete- 
fish  V.  Becker,  (111.)   52  N.  E.  71. 

"In  a  will  contest  on  the  ground 
of  the  testatrix's  incapacity,  a  ques- 
tion as  to  whether  the  witness,  dur- 
ing a  certain  time  mentioned,  had 
observed  in  the  testatrix  *any  pecu- 
liarity of  manner,  speech,  or  con- 
duct,' was  not  objectionable  on  the 
ground  that  it  called  for  an  opinion." 
Hogan  V.  Roch's  Heirs,  61  N.  E.  67. 

"A  witness  who  is  not  an  expert 
may  testify  that  the  testator  acted 
'strangely'  or  in  a  'childish  man- 
ner.'" Parsons  v.  Parsons,  (Iowa), 
21  N.  v..  570. 

In  the  case  last  cited,  the  court  in 
its  opinion  said:  "A  witness  was 
asked  to  describe  the  conduct  of  the 
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§  815.  Evidence  of  physicians  who  were  with  the  person  a 
great  deal  of  the  time  when  he  is  alleged  to  have  been  insane. — 

The  evidence  of  physicians,  especially  those  who  attended  a  per- 
son and  were  with  him  considerably  during  the  time  it  is  charged 
he  was  of  unsound  mind,  is  entitled  to  great  weight.®* 

§816.  Proof  of  the  condition  of  mind  both  before  and  after 
the  act  in  question  is  proper. — Evidence  of  the  condition  of  a  per- 
son's mind,  both  before  and  after  the  doing  oJF  the  act  in  question 
is  proper  to  be  considered  in  determining  what  his  mental  condi- 
tion was  at  the  time  of  the  act.*®* 


testator,  and  the  witness  answered: 
'He  acted  strange.  He  acted  in  a 
way  I  never  saw  him  before.'  And 
the  w^itness  also  testified:  *Well  his 
mind  was  weak  from  this  on,  and  he 
was  childish  all  summer.'  The  plain- 
tiffs moved  to  strike  out  this  evi- 
dence, because  incompetent  and  be- 
cause relating  to  personal  transac- 
tions between  the  witness  and  the 
testator.  This  motion  was  overruled; 
the  last  objection  is  not  insisted 
upon.  But  it  19  said  that  a  'non- 
expert witness  can  not  give  an  opin- 
ion unless  the  facts  on  which  it  is 
based  are  first  given  to  the  jury  and 
the  opinion  is  based  upon  such  facts.' 
We  think  evidence  that  a  person 
acted  strangely  or  in  a  childish  man- 
ner are  facts  and  mav  be  testified  to 
by  any  one."  Smith  v.  Hickenoottom, 
57  Iowa,  733,  s.  c  11  ^.  W.  Rep. 
664. 

83  7  Enc.  Dig.  Va.  and  W.  Va. 
Heps.  682,  citing  the  following  cases: 
Jarrett  v.  Jarrett,  11  W.  Va.  684; 
Beverley  v.  Walden,  20  Gratt.  147; 
Porter  v.  Porter,  89  Va.  118,  15  S. 
E.  500;  Buckey  v.  Buckey,  38  W. 
Va.  168,  18  S."e,  383;  Nicholas  v. 
Kershner,  20  W.  Va.  251;  Burton  v. 
Scott,  3  Rand,  399;  Famsworth  v. 
Noff singer,  46  W.  Va.  410,  33  S.  E. 
246;  Hale  v.  Cole,  31  W.  Va.  676, 
8  S.  E.  516;  Sterans  v.  Beckham,  31 
Gratt,  379;  Chesapeake,  etc.,  R.  Co. 
V.  Mosby,  93  Va.  93,  24  S.  E.  916; 
McPeck'v.  Graham  (W.  Va.),  49  S. 
E.  125. 


880  Jarrett  v.  Jarrett,  11  W.  Va, 
584.  To  the  same  effect  are  the  fol- 
lowing cases:  Andrews  v.  Cramler, 
11  W.  Va.  562,  582;  Vanc^  v.  Corn, 
2  Va.  Cas.  132;  Bever  v.  Spangler, 
(Iowa)  61  N..  W.  1072.  In  the 
course  of  the  opinion  in  the  case  last 
cited,  the  Supreme  Court  of  Iowa, 
quoting  from  Shailer  v.  Bum  stead, 
99  Mass.  112,  said:  "The  previous 
conduct  and  declarations  are  admis- 
sible, and  so,  by  the  weight  of 
authority,  and  upon  principle,  are 
subsequent  declarations,  when  they 
denote  the  mental  fact  to  be  proved; 
for,  by  common  observation  and  ex- 
perience, the  existence  of  many  forms 
of  mental  development,  especially 
that  of  weakness  in  those  faculties 
which  are  an  essential  part  of  the 
mind  itself,  when  once  proved,  im- 
ply that  the  infirmity  must  have  ex- 
isted for  some  considerable  time.  The 
inference  is  quite  as  conclusive  that 
such  a  condition  must  have  had  a 
gradual  and  progressive  development, 
requiring  antecedent  lapse  of  time,  aa 
that  it  will  continue,  when  once 
proved,  for  any  considerable  period 
thereafter.  See  also  Ross  v.  Mc- 
Quiston,  45  Iowa,  145;  Grant  v. 
Thompson,  4  Conn.  203;  Kerr  v. 
Lunsford  (W.  Va.)  8  S.  E.  493; 
Chrisman  v.  Chrisman  (Or.)  18  Pac. 
6;  Dyer  v.  Dyer,  87  Ind.  13;  Estate 
of  Dalrymple  (Cal.)  7  Pac.  906;  Ash- 
craft  V.  DeArmond,  44  Iowa,  232. 

In  Burton  v.  Hall,  105  N.  C.  154, 
10  S.  £.  903,  the  first  point  of  the 
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§  817.  Declarations  of  a  party  whose  sanity  is  in  question, 
made  both  before  and  after  the  act  in  question,  are  competent 
evidence. — Declarations  of  a  person  alleged  to  be  insane  are  com- 
petent evidence  to  show  his  mental  incapacity  at  the  time  of  the 
civil  act,  in  connection  with  the  facts  tending  to  establish  the 
same  issue,  including  his  written  declarations  tending  to  show  his 
comprehension  or  non-comprehension  of  daily  occurrences  in  his 
business.  Such  declarations  may  have  been  made  before  or  after 
the  civil  act  in  question.  They  are  admissible  in  evidence  if  suffi- 
ciently near' to  the  factum  in  point  of  time.^^* 


syllabus  reads  as  follows:  "Evi- 
dence as  to  a  person's  sanity  or  in- 
flanitv  at  the  time  of  trial  is  com- 
•  petent  to  show  the  condition  of  his 
mind  at  a  previous  period,  when 
some  act  was  done  by  him  which  de- 
pends for  its  validity  on  his  mental 
capacity;  its  competency  not  being 
affected  by  the  mere  lapse  of  time." 
In  this  case  last  above  cited,  the 
court  in  the  course  of  its  opinion 
said:  "The  objection  to  the  compe- 
tency of  the  physician's  testimony  as 
to  the  sanity  of  the  feme  plaintiff 
after  he  had  observed  her  demeanor 
as  a  witness  is  clearlv  not  tenable. 
It  is  a  well-settled  rule  that  evidence 
that  a  person  is  sane  or  insane  at 
the  time  of  trial  is  competent,  as 
tending  to  show  the  condition  of  his 
mind  at  a  previous  period,  when 
some  act  was  done  by  him,  the  char- 
acter or  validity  of  which  depended 
upon  his  mental  capacity;  and, 
though  months  or  years  may  inter- 
vene, such  evidence  does  not  become 
incompetent  by  the  mere  lapse  of 
time,  but  the  jury  must  be  left  to 
judge  of  its  weight.  2  Greenl.  Ev. 
§690;  People  V.  Farrell,  31  Cal.  576; 
Freeman  v.  People,  4  Denio,  9." 

88  6  7  Enc.  Ev.  447,  448,  and  the 
cases  cited.  Where  the  validity  of  a 
will  is  attacked  on  the  ground  that  the 
testator  was  not  of  sound  mind,  or 
that  the  will  was  procured  by  undue 
influence,  which  involves  his  mental 
capacity  at  the  time  the  will  was  ex- 
ecuted, subsequent  declarations  of 
the  testator  touching  the  disposition 


of  his  property  and  inconsistent  with 
the  will,  in  connection  with  other  evi- 
den<?e  tending  to  prove  a  want  of 
mental  capacity,  are  competent;  and 
it  seems  that  on  these  issues  his  dec- 
larations made  prior  to  the  execution 
of  the  will  are  competent  evidence 
under  the  same  restrictions  and  for 
the  same  purpose.  Waterman  v. 
Whitney,  11  N.  Y.  157. 

From  a  note  to  Roberts  v.  Traw- 
ick,  52  Am.  Dec,  at  page  168,  we 
take  the  following:  "That  declara- 
tions tending  to  show  the  state  of 
mind  of  testator  are  admissible,  is 
unanimously  agreed  by  the  authori- 
ties, for,  says  Selden,  J.:  *The  differ- 
ence is  certainly  very  obvious  be- 
tween receiving  the  declarations  of  a 
testator  to  prove  a  distinct  external 
fact,  such  as  duress  or  fraud,  for  in- 
stance; and  as  evidence  of  the  mental 
conditions  of  the  testator,  ♦  •  ♦ 
the  latter  is  the  most  direct  and  ap- 
propriate species  of  evidence.' " 
Waterman  v.  Whitney,  1  Kern.  157; 
Boylan  v.  Meeker,  4  Dutch,  279; 
Mortz  V.  Brough,  16  Serg.  &  R.  403; 
Robinson  v.  Hutchinson,  215  Vt.  38; 
McTaggart  v.  Thompson,  14  Pa.  St. 
149;  Cudney  v.  Cudney,  68  N.  Y, 
148;  Baubien  v.  acotte,  12  Mich.  459; 
Colvin  V.  Warford,  20  Md.  389; 
Thompson  v.  Updegraff,  3  W.  Va. 
629.  "And  it  matters  not  whether 
such  declarations  were  made  before 
or  after  the  execution  of  the  will." 
Waterman  v.  Whitney,  supra,  and 
cases  cited;  also  McTaggart  v. 
Thompson,  aii^a. 
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§  818.  Commission  of  lunacy — Of  whom  composed — Chairman 
and  clerk  thereof. — "There  is  hereby  established  in  each  county 
a  commission  of  lunacy,  to  be  composed  of  the  president  of  the 
county  court,  the  prosecuting  attorney,  and  the  clerk  of  the  coun- 
ty court,  who  shall  serve  as  such  without  compensation,  except 
for  travelling  or  other  necessary  expenses  incurred  in  the  dis- 
charge of  their  duties  as  members  of  the  commission,  which  ex- 
penses shall  be  audited  by  the  county  court  and  paid  out  of  the 
county  treasury;  provided,  that  if  the  president  of  the  county 
court  shall  not  reside  conveniently  to  the  county  seat  and  for  that 
reason,  or  for  other  reason,  shall  desire  not  to  serve  as  a  member 
of  the  commission,  the  county  court  may  choose  one  of  its  other 
members  as  a  member  of  sJid  commission.  The  president  of  the 
county  court,  or  other  member  thereof  chosen  in  his  stead,  as' 
above  provided,  shall  be  the  chairman  of  the  commission.  In  his 
absence,  the  prosecuting  attorney  shall  act  as  such  chairman,  the 
clerk  of  the  county  court  shall  be  the  clerk  of  the  commission,  and 
shall  keep  in  a  proper  book  provided  for  the  purpose  the  full  and 
careful  proceedings  of  all  the  acts,  orders,  and  resolutions  of  the 
commission.  Two  members  of  the  commission  shall  be  a  quorum 
thereof."  ««^ 

§  819.  Person  suspected  of  being  a  lunatic — Complaint  in  such 
case — ^Warrant  to  bring  person  suspected  before  commission- 
Meetings  of  the  commission. — "If  any  resident  of  a  county  sus- 
pect any  person  therein  to  be  a  lunatic,  he  may  make  complaint 
under  oath  to  the  clerk  of  the  county  court,  giving  such  informa- 
tion and  stating  such  facts  therein  as  may  be  required,  and  de- 
liver the  same  to  the  clerk  of  the  county  court,  whose  duty  it 
shall  be  to  issue  a  warrant  ordering  the  person  so  suspected  and 
named  in  such  complaint  to  be  brought  before  the  commission  at 
a  time  and  place  named  therein,  that  his  sanity  may  be  inquired 
into.  Any  member  of  the  commission  without  such  complaint 
may  have  such  warrant  issued  for  any  person  found  in  his  county, 
whom  he  shall  suspect  to  be  a  lunatic.  All  such  warrants  shall 
be  signed  by  the  clerk  of  the  county  court  and  have  impressed 
thereon  the  seal  thereof;  and  may  be  addressed  to  the  sheriff  of 
the  county  or  to  any  constable  of  any  district  thereof,  or  to  a 
special  constable  appointed  for  the  purpose  and  named  therein; 

ssc  Acts,  1915,  ch.  51,  sec.  '4. 
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but  if  any  relative  or  friend  of  the  person  so  suspected  will  serve 
such  warrant  and  cause  such  suspected  person  to  be  brought  be- 
fore the  commission,  he  may  be  allowed  to  do  so.  All  meetings  of 
the  commission  shall  be  held  at  the  county  seat,  unless  it  shall 
be  thought  best  by  the  commission  to  meet  at  some  other  place, 
as  in  the  case  of  an  insane  person  whose  condition  makes  it  ad- 
visable to  meet  at  or  near  his  residence."  '**' 

§  820.  Proceedings  after  issuance  of  warrant  for  person  sus- 
pected of  being  a  lunatic — Guardian  ad  litem — ^Witnesses — Physi- 
^cians. — "The  officer  or  person  to  whom  the  warrant  is  addressed 
shall  take  the  suspected  person  into  his  custody  and  bring  him  before 
the  commission  at  the  time  and  place  named  therein.  Before  pro- 
ceeding with  the  hearing  of  such  suspected  person,  the  commission 
shall  appoint  a  guardian  ad  litem  for  him,  who  shall  be  present  at 
the  hearing  and  manage  the  case  on  behalf  of  the  person  sus- 
pected. Such  witnesses  as  shall  appear  necessary  shall  be  sum- 
moned by  the  commission  to  testify  in  the  hearing.  Among  the 
witnesses  there  shall  be  included  two  reputable  physicians,  duly 
authorized  to  practice  medicine  in  this  state,  who  shall  separately 
make  a  physical  and  mental  examination  of  the  suspected  person, 
and  each  physician  shall  make  out  a  certificate  of  the  result  of 
such  examination  in  the  form  required  by  the  state  board,  which 
certificate  shall  be  sworn  to  by  the  physician,  and  shall  be  con- 
sidered as  evidence  by  the  commission.  The  substance  of  the 
evidence  of  each  witness  shall  be  reduced  to  writing."  '* 

§  821.  Course  to  be  pursued  if  the  commission  finds  that  the 
person  suspected  is  a  lunatic — "If  the  commission  finds  as  a  re- 
sult of  the  hearing  that  the  person  suspected  is  a  lunatic  and 
should  be  confined  in  a  hospital,  and  that  he  is  not  a  resident  of 
another  county  of  this  state,  they  shall  order  him  to  be  com- 
mitted to  the  nearest  hospital  unless  some  relative  or  friend  of 
such  person  will  agree  to  take  care  of  him,  in  which  case  the  com- 
mission may  deliver  him  to  such  person,  and  take  from  such  rel- 
ative or  friend  a  bond  in  the  penalty  of  at  least  five  hundred  dol- 
lars, with  suffit^ient  security,  to  be  approved  by  the  commission, 
payable  to  the  state  of  West  Virginia,  with  condition  to  restrain 
and  take  proper  care  of  such  insane  person  until  the  cause  of  con- 

88(1  Acts,  1915,  ch.  51,  sec.  5.  ^Acts,  1915,  ch.  51,  sec.  5. 
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finement  shall  cease,  or  until  he  is  delivered  to  the  commission 
to  be  proceeded  with  according  to  law;  but  if  the  person  found 
to  be  a  lunatic  is  not  dangerous  to  himself  or  to  the  lives  or  prop- 
erty of  others,  or  is  found  harmless  and  incurable,  he  may  be  de- 
livered to  any  relative  or  friend  who  will  agree  to  take  proper  care 
of  him,  without  such  bond,  if  in  the  judgment  of  the  commission 
in  any  case  the  same  may  be  proper."  ^*** 

§  822.  Course  to  be  pursued  if  person  found  to  be  a  lunatic 
is  a  resident  of  another  county. — "If  the  person  so  found  to  be  a 
lunatic  by  the  commission  is  a  resident  of  another  county  of  this 
state,  the  commission  shall  make  up  and  transmit  to  the  sheriff 
of  its  county  a  copy  of  the  evidence  taken  on  the  examination  of 
such  person,  and  shall  find  and  certify  to  the  sheriff  the  following 
facts  concerning  such  person,  namely :  his  color,  age,  and  sex,  and 
the  county  of  which  he  is  a  resident,  giving  the  name  of  the  city, 
town,  or  postoffice  of  such  residence,  if  known.  Such  certificate 
and  copy  of  the  evidence  shall  be  signed  by  the  chairman  and 
clerk  of  the  commission,  attested  by  the  seal  of  the  county.  Upon 
receipt  of  such  certificate  and  copy  of  evidence,  the  sheriff  shall 
thereupon  remove  such  person  to  the  county  of  which  he  is  a 
resident  and  deliver  him  into  the  custody  of  the  clerk  of  the  coun- 
ty court;  or,  in  his  absence,  to  the  sheriff,  and  take  a  receipt  in 
writing  for  him,  which  shall  show  the  name  of  such  insane  person, 
the  date  of  delivery,  the  person  who  delivered  him  and  the  person 
receiving  him.  The  sheriff  shall  make  due  return  to  the  clerk  of 
the  county  court  of  his  county,  showing  the  manner  in  which  he 
removed  such  insane  person,  making  the  above  mentioned  receipt 
part  of  such  return.  Such  return  shall  be  entered  by  the  county 
clerk  in  the  record  of  the  proceedings  of  the  county  commission 
of  lunacy."  "^ 

§  823.  Clerk  of  commission  to  communicate  with  superintend- 
ent of  hospital — Safe  keeping  of  person  found  insane  before  be- 
ing sent  to  hospital — When  insane  person  not  to  be  confined  in 
jail — Expenses  of  committal  of  insane  person. — ''When  a  person 
has  been  committed  to  a  hospital,  as  hereinbefore  provided,  the 
clerk  of  the  commission  shall  immediately  communicate  with  the 
superintendent  of  the  proper  hospital,  and  forward  to  him  the 

3*oAct8,  1915,  ch.  51,  sec.  5.  8*&Act8,  1915,  ch.  51,  sec  6. 
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commitment  papers.  In  the  meantime  the  commission  may  de- 
liver such  insane  person  into  the  custody  of  the  sheriff  for  safe 
keeping  until  he  is  taken  to  the  hospital,  or  may  provide  for  his 
safe  keeping  for  such  time  by  any  relative  or  friend  who  may 
agree  to  do  so,  upon  such  terms  as  may  be  agreed  upon.  No 
such  insane  person  shall  be  confined  in  any  jail,  lockup,  or  other 
similar  place,  unless  by  reason  of  his  violent  or  dangerous  condi- 
tion the  same  shall  be  necessary;  and  it  shall  be  the  duty  of  the 
commission  to  have  all  such  persons  admitted  to  a  hospital  where 
they  can  receive  proper  treatment,  as  speedily  as  possible.  In  any 
case  the  clerk  of  the  county  court  may  communicate  with  the 
superintendent  of  the  hospital  by  telegraph  or  telephone.  All 
expenses  incurred  in  the  arrest,  hearing,  and  transportation  of 
any  insane  person  to  a  hospital,  including  any  such  telegraphing 
or  telephoning,  shall  be  certified  to  the  county  court  by  the  clerk 
thereof,  and  shall  be  paid  out  of  the  county  treasury."  " 

§  824.  Duty  of  superintendent  of  asylum  upon  application  for 
admission  of  lunatic  into  hospital — Duty  of  superintendent  when 
no  room  for  the  limatic  in  his  hospital.— "The  superintendent  of 
the  hospital  to  whom  application  is  made  as  hereinbefore  pro- 
vided, shall,  on  receipt  of  such  application,  carefully  consider  the 
same,  and  if  he  be  of  the^opinion  that  the  person  named  is  a 
proper  one  to  be  admitted  to  his  institution,  and  there  is  room  for 
him  therein,  he  shall,  without  delay,  cause  such  person  to  be 
brought  to  his  hospital  by  one  of  the  attendants  thereof,  the  actual 
expenses  whereof  shall  be  paid  out  of  the  proper  fund  of  the  hos- 
pital, and  repaid  to  the  state  by  the  county  as  hereinafter  pro- 
vided. If  there  be  no  room  in  the  hospital  to  which  the  applica- 
tion is  made,  the  superintendent  thereof  shall  immediately  com- 
municate the  fact  to  the  state  board,  which  he  may  do  when 
deemed  necessary  by  telegraph  or  telephone,  and  transmit  the 
commitment  papers  to  the  state  board,  whose  duty  it  shall  be  to 
ascertain  whether  there  is  room  in  any  one  of  the  other  hospitals, 
and  if  there  is,  to  cause  him  to  be  admitted  thereto,  and  the  super- 
intendent thereof  to  send  an  attendant  for  such  person ;  provided, 
that  any  reputable  and  trustworthy  relative  or  friend  of  such  in- 
sane person  may  be  allowed  by  the  county  commission  of  lunacy 
to  deliver  him  to  the  hospital,  if  such  relative  or  friend  will  do  so, 
without  expense  to  the  county  or  state."  ^'* 

«5  Acts,  1915,  ch.  61,  sec.  7.  »»«  Acts,  1915,  ch.  61,  sec.  8. 
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§  825.  Duty  of  superintendent  of  hospital  when  lunatic  is  re- 
ceived therein — Course  to  be  pursued  when  not  proper  to  be  re- 
ceived into  the  hospital. — "When  a  person  committed  to  a  state 
hospital  is  received  therein  he  shall  be  carefully  examined  by  the 
superintendent  and  the  assistant  physicians  thereof,  who  are 
hereby  constituted  the  examining  board  of  such  institutions. 
Such  examination  shall  be  made  as  soon  after  such  person  is  re- 
ceived in  the  hospital  as  may  be  prudent ;  and,  if  from  such  exam- 
ination (or  from  a  subsequent  examination,  if  the  first  one  be  not 
satisfactory  to  the  examining  board)  he  is  found  to  be  insane  and 
a  proper  person  to  be  received  therein,  he  shall  be  registered  as 
aa  inmate  of  such  hospital,  and  receive  maintenance,  treatment, 
and  care  therein ;  but  if  he  is  not  a  proper  person  to  be  received 
in  such  hospital,  or  if  in  the  opinion  of  the  examining  board  such 
person  be  not  insane,  the  superintendent  shall  cause  him  to  be  re- 
turned by  an  attendant  to  the  sheriff  of  the  county  from  which 
he  was  received.  On  receiving  any  such  person  it  shall  be  the 
duty  of  the  sheriff  immediately  to  notify  the  clerk  of  the  county 
court  thereof ;  and  it  shall  be  the  duty  of  the  commission  of  lunacy 
of  such  county  promptly  to  consider  and  dispose  of  such  case."'* 

§  826.  Committee  to  be  appointed  for  a  person  found  to  be 
insane. — "When  a  person  is  found  insane  by  the  county  commis- 
sion of  lunacy,  or  be  committed  to  a  state  hospital  by  the  county 
court,  the  county  court  shall  appoint  a  guardian  or  a  committee 
for  him ;  and  when  a  person  is  found  insane  by  the  circuit  court, 
such  court  shall  appoint  a  guardian  or  committee  for  him."  '^ 

§  827.  Forms  to  be  used  before  the  commission  of  lunacy. — 
The  statute  places  the  hospitals  for  the  insane  under  the  govern- 
ment and  control  of  the  state  board  of  control,  called  in  the  Act 
of  1915,  chapter  51,  the  "state  board,"  and  empowers  such  board 
to  prepare,  prescribe,  and  have  printed  forms  to  be  used  in  com- 
mitting patients  to  any  of  the  hospitals  of  this  state."  As  these 
forms  are  furnished  to  the  clerk  of  the  county  courts  of  the  state, 
and  are  accessible  to  every  one  needing  them,  it  is  unnecessary  to 
set  them  forth  in  this  treatise. 

88  Acts,  1915,  eh.  51,  see.  9.  8«  Acts,  1915,  ch,  51,  sec  3. 
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RECOVERY  OF  SPECIFIC  PERSONAL  PROPERTY— 

THE  ACTION  OF  DETINUE  AT  COMMON  LAW— 

A  CIVIL  ACTION. 

I  828.  General  remarks. 
ft29.  What  property  may  be  recovered  in  detinue — ^A  civil  action  for  speciflo 

property — General  rule — Conditional  sale. 

830.  Requisites  essential  to  the  maintenance  of  an  action  for  the  recovery 

of  specific  personal  •  property . 

831.  The  summons  and  its  requisites. 

832.  fV>nn  of  summons  in  an  action  for  -the  recovery  of  specific  personal 

property. 

833.  Form  of  complaint  in  action  for  recovery  of  specific  personal  property. 

834.  Another  form  of  complaint. 

835.  How  plaintiff  may  obtain  possession  of  property  sued  for. 

836*  Form  of  affidavit  that  plaintiff  may  obtain  immediate  possession  of  the 

personal  property  sued  for. 
836a^  Form  of  bond  to  be  given  by  plaintiff  to  obtain  possession  of  property 

sued  for. 

837.  What  to  be  endorsed  on  summons  when  bond  and  affidavit  given  at 

commencement  of  action. 

838.  What  order  to  be  made  when  affidavit  and  bond  filed  during  pendency 

of  action,  but  not  at  commencement  thereof. 

839.  Form  of  indorsement  to  be  made  on  summons  when  affidavit  and  bond 

given  at  commencement  of  action. 

840.  Form  of  order  to  be  made  when  affidavit  and  bond  filed  during  pendency 

of  action,  but  not  at  commencement  thereof. 

841.  Duty  of  officer  executing  sunomons  in  action   for  recovery  of  specific 

personal  property. 

842.  How  defendant  may  have  property  returned  to  him  when  taken  by  the 

plaintiff  in  the  action. 

843.  Form  of  bond  to  be  given  by  the  defendant  to  have  property  returned  to 

him. 

844.  Defenses  to  the  action  for  recovery  of  specific  personal  property. 

845.  Form  of  answer  containing  denial  that  defendant  unlawfully  detains 

the  property  sued  for. 

846.  Form  of  answer  containing  special  matter  of  defense  accruing  after 

action  brought. 

847.  What  plaintiff  must  prove  to  recover  in  an  action  for  recovery  o£ 

specific  personal  property. 

848.  The  verdict  in  an  action  for  recovery  of  specific  personal  property. 

849.  Statute  relating  to  verdict,  judgment,  and  execution. 
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I  850.  Form  of  verdict  for  plaintiff  where  but  one  article  of  property  is  in- 
volved. 

851.  Form  of  verdict  for  plaintiff  when  more  than  one  piece  of  property  ia 

involved. 

852.  Form  of  verdict  for  defendant. 

853.  Form  of  verdict  for  defendant  when  plaintiff  in  posseaBion. 

854.  The  judgment  in  an  action  for  the  recovery  of  specific  personal  prop* 

erty. 

855.  Form  of  judgment  for  plaintiff  when  not  in  possession  of  the  property. 

856.  Form  of  judgment  for  plaintiff  when  in  possession  of  the  property. 

857.  Form  of  judgment  for  the  defendant  when  in  possession  of  the  property. 

858.  Form  of  judgment  for  defendant  when  not  in  possession  of  the  prop- 

erty. 

859.  Exceptions  to  bonds  in  actions  for  recovery  of  specific  personal  prop- 

erty. 

860.  Form  of  exceptions  to  bond  given  by  plaintiff  in  action  to  recover 

specific  personal  property. 

861.  Form  of  exceptions  to  bond  given  by  defendant  in  action  for  recovery  of 

specific  personal  property. 

862.  Form  of  docket  entry  overruling  exceptions  to  bond  in  action  for  re- 

covery of  specific  personal  property. 

863.  Form  of  docket  entry  sustaining  exceptions  to  bond  in  action  for  re- 

covery of  specific  personal  property. 
863a.  The  execution  in  an  action  of  detinue  shall  conform  to  the  judgment. 

864.  Form  of  execution  in  actions  for  the  recovery  of  specific  personal  prop- 

erty when  there  is  only  one  piece  thereof. 
864a.  Form  of  execution  for  specific  personal  property  if  possession  can  be 

had,  where  there  are  two  or  more  pieces  thereof,  and  if 
possession  of  the  same  can  not  be  had,  then  for  the  alternate 
judgment  for  the  value  thereof  and  the  damages  and  costs. 

§  828.  General  remarks. — What  has  already  been  said  as  to 
the  recovery  of  specific  personal  property  need  not  be  repeated 
here.^  The  persons  who  may  sue  and  be  sued  and  when  an 
action  for  the  recovery  of  personal  property  may  be  maintained, 
is  sufficiently  considered  in  those  parts  of  this  treatise  referred 
to  in  the  foot  notes.^  An  action  of  this  sort  is  distinctly 
known  as  and  commonly  called  "detinue."  ^^  The  ground  of  juris- 
diction in  the  justices'  act*  of  actions  for  the  recovery  of  possession 

lAnte,   §39,    (<£),    (1),    (2),    (3),  « It   is   expressly   provided  by  the 

(4),   (5),   (6),   (7),  (8).  constitution   of   West  Virginia,  Art. 

2  See  references  in  footnote  1.  8,  sec.  28,  that  the  jurisdiction  of  a 

2a  The    constitution    expressly   pro-  justice  of  the  peace  shall  extend  to 

vides  that  the  jurisdiction  of  a  jus-  the  action  of  detinue,  if  the  amount 

tice    shall    extend    to   the    action    of  claimed   does  not  exceed  three   hun- 

detinue.     Const.  W.  Va.  Art.  9,  sec.  dred  dollars. 

28. 
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of  personal  property  is  that  found  m  sections  eight  and  twenty-six 
thereof.  The  law  regulating  this  procedure  is  found  in  another 
statute/  and  the  general  decisions  of  the  courts  relating  to  actions 
of  this  character. 

§  829.  What  property  may  be  recovered  in  detinue — ^A  civil 
action  for  specific  property — General  rule. — In  addition  to  what 
has  been  said  as  to  the  property  that  may  be  sued  for  in  this 
action,*^  it  is  now  a  recognized  general  rule,  that  by  long  and  con- 
stant use  and  a  liberal  construction  of  the  statute,  the  action  of 
detinue  has  been  so  advanced  and  promoted,  that  it  lies  as  a  rem- 
edy for  the  recovery  of  the  possession  of  all  tangible  personal 
property  capable  of  being  described  and  identified  with  such  a 
reasonable  degree  of  certainty  that  it  may  be  known,  and  the  pos- 
session thereof  delivered.* 

Conditional  sale. — ^\Vhen  property  has  been  sold  under  a  con- 
ditional contract  of  sale,  to  be  paid  for  by  installments,  the  vendor 
retaining  the  title  to  such  property,  until  the  same  has  been  paid 
for,  and  the  vendee  fails  to  comply  with  the  terms  of  sale,  the 
vendor  may  recover  the  property  in  this  action.^ 

This  action,  which  as  we  have  seen  is  a  civil  action  for  the  re- 
covery of  specific  personal  property,  may  be  brought  for  the  re- 
covery of  deeds  and  writings,®  sawlogs ; "  but  it  does  not  lie  for  the 
recovery  of  fixtures  which  are  attached  to  and  a  part  of  the 
realty." 

§  830.  Requisites  essential  to  the  maintenance  of  an  action 
for  the  recovery  of  specific  personal  property. — In  order  to  main- 
tain an  action  for  the  recovery  of  specific  personal  property  the 
following  points  are  essentially  requisite : 

(1)  The  plaintiff  must  have  property  in  the  thing  sought  to  be 
recovered. 

(2)  He  must  have  the  right  to  its  immediate  possession. 

(3)  The  property  must  be  capable  of  identification. 

(4)  The  property  must  be  of  some  value. 

*  Code,  ch.   102.  «  McFadden  v.  Crawford,  36  W.  Va. 

^Ante,  §39   (4).  671,  16  S.  E.  408. 

0  Robinson  v.  Woodford,  37  W.  Va.  »  Burns  v.  Morrison,  36  W.  Va.  423, 

377,  16  S.  E.  602.  15  S.  E.  62. 

T  McGinnis  v.   Savage,  29  W.  Va.  ^^  McFadden  v.  Crawford,  suprcL 

362,  1  S.  £.  764. 
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(5)  The  defendant  must  have  had  actual  possession  of  the 
property  at  some  time  prior  to  the  institution  of  the  suit.*^ 

§  831.  The  summons  and  its  requisites. — An  examination  of 
the  statute  in  an  action  of  this  kind  may  lead  to  the  conclusion 
that  no  description  of  the  property  for  the  purposes  of  the  suit  is 
at  all  necessary  to  be  inserted  in  the  summons.^-  But  it  seems  to 
us  that  this  was  not  intended  by  the  legislature ;  and  that  by  this 
statute  it  was  only  intended  in  a  general  way  to  indicate  the  form 
of  the  writ.  It  should  describe  the  property  sued  for  so  as  to  be 
susceptible  of  identification,  unless  a  complaint  is  filed  and  such 
a  description  is  set  forth  therein ;  and  when  more  than  one  piece 
of  property  is  sued  for,  the  value  of  each  piece  should  be  laid  in 
the  summons.^^^ 

§  832.  Form  of  summons  in  an  action  for  the  recovery  of 
specific  personal  property. 

,  County,  to-wit: 

To  any  constable  of  said  county: 

You  are  hereby  commanded  in  the  name  of  the  state  of  We^t 
Virginia  to  summon  C.  D.  to  appear  before  me  at  my  office  in  the 

district  of ,  in  said  county,  on  the  day  of , 

19—,  at o'clock,  —  M.,  to  answer  the  complaint  of  A.  B., 

for  the  recovery  of  the  possession  of  one  horse  (or  whatever  the 
article  of  personal  property  may  be),  of  the  value  of  dol- 
lars, and dollars  damages  for  the  detention  thereof. 

Given  under  my  hand,  this  the day  of ,  19 — . 

.  J.  P." 

§  833.  Form  of  complaint  in  action  for  recovery  of  specific 
personal  property. 

A.  B.,  Plaintiff,         1     t-      ^i.  £         'n 

\     roT  the  recovery  of  specific 

C.  D.,  De7endant.     J     P^"°"^^  ^'''^'''^- 

The  plaintiff  complains  and  says  that  the  defendant  unlawfully 
withholds  from  him  the  possession  of  one  bay  horse  named  Bill,. 

11  Heffner  v.  Fidler,  58  W.  Va.  159,  ing  the  average  value  of  each,  and 
52  S.  E.  513.  the  aggregate  value  of  all,  sujffices  as. 

12  Ante,  §  53 ;  Code,  ch.  50,  sec.  26 ;  to  Bpecification  of  value."  Such  a 
1906,  sec.   1977.  statement  of  value,  in  the  Bummons 

12a  In  Justice  v.  Moore,  69  W.  Va.  of  a  justice  in  this  action  would  cer- 

51,  71  S.  E.  204,  the  following  is  the  tainly  be  sufficient, 
first  point  of  the  syllabus:  "A  decla-  ii^The    form    of    the    summons    as 

ration  in  detinue  for  saw  logs,  stat-  given  above  is  predicated  upon  what 
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of  the  value  of dollars,  and  for  the  recovery  of  which  the 

plaintiff  will  demand  judgment,  and dollars  as  damages 

for  the  detention  of  the  said  horse  from  the  said  plaintiff. 

By  A.  B.,  his  agent. 
§  834.     Another  form  of  complaint. 


A.  B.,  Plaintiff, 

vs. 
C.  D.,  Defendant. 


For  the  recovery  of 
specific  personal  property. 


The  plaintiff  claims  of  the  defendant  the  following  personal 
property,  to-wit :  One  single  shovel  plow  of  the  value  of  five  dol- 
lars ;  one  four-prong  pitchfork  of  the  value  of  two  dollars ;  one  red 
heifer  calf  about  six  months  old  of  the  value  of  ten  dollars;  and 
one  pair  of  buggy  shafts  of  the  value  of  eight  dollars ;  and  all  of 
the  value  of dollars ;  and  for  which  the  plaintiff  will  de- 
mand judgment  for  possession,  and  dollars  damages  for 

their  detention. 


By 


A.  B.,  plaintiff, 
,  his  agent. 


§  835.  How  plaintiff  may  obtain  possession  of  property  sued 
for. — If  the  plaintiff  in  an  action  of  detinue  shall  desire  to  have 
immediate  possession  of  the  property  for  the  recovery  of  which 
such  action  is  brought,  he  may,  at  the  commencement  of  the  ac- 
tion, or  at  any  time  after,  and  before  judgment,  file  with  the  clerk 
of  the  court  in  which  the  action  is  brought,  or  if  the  action  is 
brought  before  a  justice,  with  the  justice  before  whom  the  same 
is  brought  or  is  pending,  an  affidavit  stating  the  kind,  quantity, 
and  value  of  the  property  claimed  by  the  plaintiff  in  such  action, 
and  that  the  affiant  verily  believes  the  plaintiff  is  entitled  to  re- 
cover the  same  therein.  He  shall  also,  in  such  case,  execute  a 
bond  with  good  security,  to  be  approved  by  the  clerk  or  justice, 
in  a  penalty  at  least  double  the  amount  of  the  property  claimed. 


secfms  to  be  the  requirement  of  the 
fliatute.  Code,  1906,  ch.  50,  sec.  26, 
sec.  1977.  It  does  not  appear  from 
this  statute  to  be  necessary  to  de* 
«cribe  the  property;  but  while  this 
is  true,  it  i^  suggested  that  in  the 
draft  of  the  summons  the  property 
be  described  so  as  to  be  reasonably 


identified.  For  illustration,  in  the 
form  given  above,  instead  of  saying 
"one  horse,"  say  "one  bay  horse 
named  Bill,"  or  whatever  the  facts 
as  to  the  color  and  name  may  be. 
This  would  certainly  be  required  in 
an  action  in  the  circuit  court.  See 
also  in  this  connection,  ante,  1 53. 


§836a 
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payable  to  the  defendant,  with  condition  to  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him,  or  sustained  by  any 
person  by  reason  of  such  suit,  and  to  have  the  property  so  claimed 
forthcoming  to  answer  any  judgment  or  order  of  the  court  or  jus- 
tice respecting  the  same,  made  at  any  time  during  the  pendency 
of  the  action,  and  shall  file  such  bond  with  the  clerk  or  justice." 

§  836.     Form  of  af&davit  that  plaintiff  may*  obtain  inunediate 
possession  of  the  personal  property  sued  for. 


State  of  West  Virginia,  county  of 


-,  to-wit: 


Before  the  undersigned  authority  this  day  personally  came 
A.  B.,  who,  after  being  by  me  first  duly  sworn,  says  that  he  has 

brought    a    civil    action    before    ,    a    justice    within    and 

for    the    district    of    ,    and    county    and    state    aforesaid, 

against  C.  D.  for  the  recovery  of  the  following  personal  property, 
to-wit :    One  bay  horse  called  Bill,  six  years  old,  of  the  value  of 

dollars,  and  one  red  cow  called  Flossie,  about  eight  years 

old,  of  the  value  of dollars,  both  of  which  pieces  of  per- 
sonal property  are  claimed  by  this  affiant  as  the  plaintiff  in  said 
action ;  and  affiant  verily  believes  that  he  as  plaintiff  in  said  ac- 
tion is  entitled  to  recover  in  said  action  all  of  the  said  personal 
property  hereinbefore  described. 


Subscribed  and  sworn  to  before  me,  this 
19—. 


day  of 


Official  character  of  the  officer  before 
whom  the  affidavit  is  made." 


i*Code,  1899,  ch.  102,  sec.  1;  Code, 
1906,  sec.  3477. 

15  Adapted  from  Code,  1913,  ch. 
102,  sec.  1,  serial  sec.  4398.  From 
the  notation  to  this  section  in  Code, 
1913,  we  take  the  following: 

"1.  Operatian  and  effect  of  sec- 
tion in  general.  In  this  state,  the 
action  of  replevin  having  been  abol- 
ished, a  replevy  bond  and  counter 
forthcoming  bond  have  been  made  a 
part  of  the  proceedings  in  the  action 
of  detinue,  and  the  scope  of  this  ac- 
tion as  a  remedy  has  been  enlarged 
and  advanced  by  this  chapter."  Rob- 
inson V.  Woodford.  37  W.  Va.  377, 
16  S.  E.  602.    "And  since  this  action 


has  been  so  enlarged  as  to  include 
many  of  the  principles  of  the  law  of 
replevin,  it  is  proper  to  observe  the 
analogy  between  detinue  as  so  mod- 
ified and  replevin  in  construing  the 
statutes  by  which  this  change  has 
been  wrought."  Young  v.  Edwards, 
64  W.  Va.  67,  60  S.  E.  992. 

"2.  Natn/re  and  scope  of  remedy. 
Betinue  is  a  purely  defensive  action 
on  the  part  of  plaintiff,  its  object 
being  merely  to  resist  an  attempted 
wrong  and  restore  the  status  quo  as 
it  was  when  the  right  to  be  vindi- 
cated was  invoked."  Poindezter  v. 
Greenhow,  114  U.  S.  270,  f»  Sup.  Ct. 
903,  29  L.  Ed.  185. 
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§  836a.  Form  of  bond  to  be  given  by  plaintiff  to  obtain  pos- 
session of  property  sued  for.— KNOW  ALL  MEN  BY  THESE 
PRESENTS:     That  we,  A.  B.  and  S.  T.,  are  held  and  firmly 

bound  unto  C.  D.  in  the  penalty  of dollars,  (at  least  double 

the  value  of  the  property  claimed),  the  payment  whereof  well  and 
truly  to  make  we  bind  ourselves  jointly  and  severally  firmly  by 

these  presents.    Witness  our  hands  and  seals  this  the day 

of ,  19—. 

The  condition  of  the  above  obligation  is  such  that  whereas  the 
above  bound  A.  B.  hath  brought  an  action  against  C.  D.  before 

,  a  justice  of  the  peace  within  and  for  the  district  of , 

county  of ,  and  state  aforesaid,  for  the  recovery  of  (here 

describe  the  personal  property)  ;  and  the  said  A.  B.  desiring  to 
obtain  possession  thereof  pending  said  action ; 

Now,  therefore,  if  the  above  bound  A.  B.  shall  pay  all  costs  and 
damages  which  may  be  awarded  against  him,  or  isustained  by  any 
person  by  reason  of  said  action,  and  shall  have  the  property  forth- 
coming to  answer  any  judgment  or  order  of  the  justice  respecting 
the  same,  made  at  any  time  during  the  pendency  of  the  said  ac- 
tion, then  this  obligation  to  be  void,  else  to  remain  in  full  force  and 
virtue. 

A.    B.    (Seal.) 
S.  T.   (Seal.)" 

§  837.  What  to  be  endorsed  on  summons  when  bond  and  affi- 
davit given  at  commencement  of  action. — If  the  affidavit  and 
bond  required  by  the  statute  be  filed  at  the  commencement  of  the 
action,  the  justice  shall  endorse  on  the  summons  an  order  to  the 
officer  to  whom  the  same  is  directed,  to  seize  and  take  into  his 
possession  the  property  mentioned  in  such  summons." 

§  838.  What  order  to  be  made  when  affidavit  and  bond  filed 
during  pendency  of  action,  but  not  at  commencement  thereof. — 

If  the  affidavit  and  bond  be  filed  after  the  commencement  of  the 
action,  the  justice  shall  issue  an  order  reciting  the  pendency  of 


i«  This  bond  must  be  executed  in      for.    The  bond  must  be  filed  with  the 
order  to  enable  the  plaintiff  to  ob-      justice. 

tain  possesaion  of  the  property  sued  1 7  Code,  1006,  ch.  102,  sec.  2;  sec 

3478. 
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the  action,  stating  the  kind,  quantity  and  value  of  the  prop- 
erty for  which  the  action  is  brought,  and  requiring  the  officer  to 
whom  the  same  is  directed  to  seize  and  take  into  his  possession 
the  property  mentioned  in  such  order." 

§B39.    Form  of  indorsement  to  be  made  on  summons  when 
affidavit  and  bond  given  at  commencement  of  action. 

To  the  Constable  to  whose  possession  the  within  summons  may 
come : 

You  are  hereby  ordered  to  seize  and  take  into  your  possession 
the  property  mentioned  and  described  in  the  within  summons. 

,  J.  P. 


§840.  Form  of  order  to  be  made  when  affidavit  and  bond 
are  filed  during  pendency  of  action,  but  not  at  commencement 
thereof. 

A.  B.,  Plaintiff,         1      tt      .t.  r         •!? 

!      For  the  recovery  of  specific 

C  D.,  Defendant.      I      P^"°"^^  P'^^P^^^" 


To  any  constable  of county: 

Whereas,  said  A.  B.  hath  brought  an  action  before  the  under- 
signed justice  against  C.  D.  for  the  recovery  of  the  following 
personal  property:  {Here  describe  the  kind,  quantity,  and  value  of 
the  property  for  which  the  action  is  brought)  and  which  action 
is  atill  pending  before  the  said  justice; 

You  are  therefore  commanded  in  the  name  of  the  state  of  West 
Virginia  to  seize  and  take  into  your  possession  the  above  de- 
scribed property. 

Given  under  my  hand,  this  the day  of ,  19 — , 

,  J.  P." 


18  Idem,  action,  and  before  judgment,  and  after 

10  The  above  order  is  required  when  the  Bummons  has  been  served  upon 

the  affidavit  and  bond  are  filed  with  the  defendant.     Code,  1906,  oh.  102, 

the  justice  during  the  pendency  of  the  sec.  2;  sec.  3478. 
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§  841.  Duty  of  officer  executing  summons  in  action  for  recov- 
ery of  specific  personal  property. — "It  shall  be  the  duty  of  the 
officer  to  whom  any  such  summons  or  order  is  delivered,  to  pro- 
ceed forthwith  to  execute  the  same;  and  he  may,  if  necessary, 
break  open  and  enter  any  house  or  other  inclosure  in  which  such 
property  may  be,  in  order  to  seize  the  same."  ^ 

§842.  How  defendant  may  have  property  returned  to  him 
when  taken  by  the  plaintiff  in  the  action. — "The  defendant  in 
any  such  action  may  have  the  property  taken  possession  of  by 
such  officer,  by  virtue  of  such  summons  or  order,  returned  to  him 
at  any  time  within  three  days  after  such  taking,  upon  executing 
a  bond  with  good  security,  to  be  approved  by  said  officer,  pay- 
able to  the  plaintiff,  in  a  penalty  at  least  double  the  value  of  such 
property,  with  condition  to  pay  all  costs  and  damages  which  may 
be  awarded  against  him  in  said  action,  and  all  damages  which 
may  be  sustained  by  any  person  by  reason  of  the  return  of  said 
property  to  him,  and  to  have  said  property  forthcoming  to  answer 
any  judgment  or  order  of  the  court  or  justice  respecting  the  same, 
made  at  any  time  during  the  pendency  of  the  action;  which  bond 
shall  be  delivered  to  such  officer,  and  by  him  returned  to  the  office 
of  the  clerk  or  justice  who  issued  such  summons  or  order.  Upon 
the  reception  of  such  bond  by  the  officer  aforesaid,  he  shall  forth- 
with return  the  property  taken  by  him  to  the  defendant ;  but  in  case 
no  such  bond  be  delivered  to  such  officei^  within  three  days,  the 
property  shall  be  delivered  by  the  officer  to  the  plaintiff."  " 

• 

§  843.  Form  of  bond  to  be  given  by  the  defendant  to  have 
property  returned  to  him.— KNOW  ALL  MEN  BY  THESE 
PRESENTS:  That  we,  C.  D.  and  O.  P..  are  held  and  firmly 
bound  unto  A.  B.  in  the  just  and  full  sum  of dollars  (pen- 
alty to  he  at  least  double  the  value  of  the  property),  the  payment 
whereof  well  and  truly  to  make  we  bind  ourselves  jointly  and  sev- 
erally firmly  by  these  presents.  'Witness  our  hands  and  seals  this 
the day  of ,  19—. 

The  condition  of  the  above  obligation  is  such  that  whereas  A.  B. 

hath  brought  an  action  against  C.  D.  before ,  a  justice  within 

and  for  the  district  of  ,  in  the  county  of  ,  state  of 

West  Virginia,  for  the  recovery  of  the  following  property:  (Here 

20  Code,  1890,  ch.  102,  sec.  3;  Code,  21  Code,  1899,  ch.  102,  sec  4;  Code, 
1906,  sec.  3479.  1906,  sec.  3480. 
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describe  the  property  by  separate  items,  giving  the  value  of  each 
item)  and  the  officer  executing  the  summons  in  said  action  hath 
in  due  course  of  law  taken  into  his  possession  the  said  property; 
and  the  said  C.  D.  desiring  to  have  the  said  property  returned  to 
him; 

Now,  therefore,  if  the  said  C.  D.  shall  pay  all  costs  and  damages 
which  may  be  awarded  against  him  in  the  said  action,  and  all 
damages  which  may  be  sustained  by  any  person  by  reason  of  the 
return  to  him  of  the  said  property,  and  shall  have  the  said  property 
forthcoming  to  answer  any  judgment  of  the  said  justice  respect- 
ing" the  same  made  at  any  time  during  the  pendency  of  the  said 
action,  then  the  said. obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue. 

C  D.  (Seal.) 
O.  P.  (Seal.)" 

§  844.  Defenses  to  the  action  for  recovery  of  specific  personal 
property. — The  defenses  that  may  be  made  to  this  action  are 
such  as  may  be  given  in  evidence  under  an  answer  of  a  general 
denial  of  unlawful  detention,  known  at  common  law  as  the  general 
issue,  and  called  "non  detinet,"  ^^  and  such  as  must  be  specifically 
set  out  in  the  answer,  known  in  the  language  of  the  common  law 
as  a  "special  plea.'' 

If  the  answer  contain  a  general  denial  of  unlawful  detention, 
it  puts  in  issue  the  plaintiff's  right  of  recovery,  and  the  plaintiff 
must  prove  all  that  is  necessary  to  make  out  his  case.^* 

If  the  property  be  destroyed  or-  die  after  suit  has  been  brought, 
it  must  be  relied  on  by  specific  averment  in  the  answer,  or,  as  we 
usually  say,  specially  pleaded.**^ 

The  defenses  available  under  the  general  issue  are  restricted  to 
such  as  exist  at  the  time  the  suit  was  brought.^* 

Under  the  general  denial  in  the  answer  of  the  defendant,  and 
to  thus  defeat  the  action,  he  may  show  that  the  title  to  the  prop- 
erty sued  for  is  not  in  the  plaintiff,  or  that  the  defendant  never  at 
any  time  had  possession  of  the  property,"  or  that  plaintiff  was  not 

22  The  form  of  the  above  bond  is  23  ^Vhite  v.  Emblem,  43  W.  Va,  819, 

based  upon  the  requirements  of  Code,  28  S.  £.  761. 

1906,  ch.  102,  sec.  4;  sec.  3480.    This  '    2*6  Enc.  PI.  &  Pr.  654,  655. 

bond  must  be  delivered  to  the  oflSeer  25  Arthur  v.  Ingles,  34  W.  Va.  639, 

within  three  days  after  the  taking  of  12  S.  £.  872. 

the  property,  and  by  the  officer  re-  26  q  Enc.  PI.  &  Pr.  655. 

turned  to  the  justice  who  issued  the  zTBums  v.   Morrison,   36  W.  Va, 

summons.  423,  15  S.  E.  62, 


[      For  the  recovery  of 
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entitled  to  the  possession  of  the  property  at  the  time  he  brought 
his  action,^*  or  that  plaintiff's  right  of  recovery  is  barred  by  the 
statute  of  limitations.*" 

In  an  action  of  detinue  the  defendant  may  show  a  right  to  de- 
tain the  property  involved  therein  until  he  has  been  compensated 
for  taking  qare  thereof,  and  thus  defeat  the  action.*®** 

If  the  plaintiff  has  not  had  previous  possession  of  the  property, 
but  relies  solely  upon  legal  title  in  himself,  his  action  may  be  de- 
feated by  showing  an  outstanding  title  in  a  third  person.*®*  But 
a  defendant  in  this  action  can  not  set  up,  against  a  plaintiff  whose 
possession  he  has  wrongfully  invaded  by  taking  the  property,  an 
outstanding  title  in  a  third  person  under  which  he  does  not 
claim.*®^ 

§  845.  Form  of  answer  containing  denial  that  defendant  un- 
lawfully detains  the  property  sued  for. 

A.  B.,  Plaintiff, 

C  D.,  Defendant.   |     '^'''^'  P^''^^""'  ^^^P^^'^^' 

The  defendant  for  answer  to  the  above  styled  action  says*  that 
he  does  not  have  in  his  possession,  nor  did  he  at  any  time  prior  to 
the  institution  of  this  action  have  in  his  possession,  nor  has  he  at 
any  time  detained  from  the  plaintiff  the  property  mentioned  or 
described  in  the  summons  or  complaint  filed  herein,  and  he  there- 
fore denies  that  the  plaintiff  is  entitled  to  recover  anything  against 
this  defendant  by  reason  of  the  claim  made  against  him  in  this 
action  by  the  said  plaintiff. 

C.  D., 
By ^  }|is  agent.*® 

§  846.  Form  of  answer  containing  special  matter  of  defense 
accruing  after  action  brought. — Proceed  as  in  form  §  845  to  the 
asterisk  and  continue  as  follows:  that  after  the  institution  of  this 

suit,  on  the day  of ,  19 — ,  the  bay  horse  called  Bill, 

sued  for  by  the  plaintiff,  and  while  in  the  possession  of  this  de- 
fendant, died,  and  that,  too,  without  any  fault  of  this  defendant. 

28  Bums  V.  Morrison,  supra,  29c  Justice  v.  Moore,  supra. 

28  Elam  Y.  Bass,  4  Munf.  301.  ^^  This  form  embodies  a  general  de- 

2»a  Caroway  v.  Ck)chran,  71  W.  Va.  nial  on  the  part  of  the  defendant,  and 

698,  77  S.  E.  778.  when  filed  in  the  action,  the  plaintiff 

296  Justice  V.  Moore,  69  W.  Va.  61,  is  put  upon  proof  of  his  claim. 
66,  71  S.  E.  204. 
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So  this  defendant  aays  that  he  does  not  detain  the  said  property 
from  the  said  plaintiff,  aftd  that  the  plaintiff  is  not  entitled  to  the 
recovery  of  any  damages  from  the  time  of  the  death  of  the  said 
horse,  because  of  any  alleged  detention  thereof. 

C  D., 
By ,  his  agent.'^ 

%  847.  What  plaintiff  must  prove  to  recover  in  an  action  for 
recovery  of  specific  personal  property. — In  order  that  the  plain- 
tiff may  recover  in  an  action  of  detinue,  he  must  prove  the  kind, 
quality,  and  value  of  the  property  for  which  he  has  sued,  its  wrong- 
ful detention  by  the  defendant,  and  the  right  of  possession  when 
he  brought  his  action.*^ 

The  identity  of  the  property  as  described  should  be  established 
by  the  plaintiff.  The  requisites  to  the  maintenance  of  this  action, 
as  required  in  a  previous  section,-''^  should  be  made  to  appear  by 
competent  evidence. 

If  a  trustee  suing  for  property  embraced  in  the  deed  of  trust  be 
the  plaintiff,  he  need  not  prove  the  value  of  the  property,  but  only 
the  value  of  the  lien,  if* the  value  of  the  property  be  greater  than 
that  of  the  lien.'* 


§  848.  The  verdict  in  an  action  for  recovery  of  specific  per- 
sonal property. — The  verdict  in  detinue  should  be  responsive  to 
the  issues  raised  in  the  action  f^  if  the  verdict  be  for  plaintiff,  find 
the  value  of  each  -article  of  property  to  which  the  plaintiff  is  en- 
titled ;'•  and  assess  the  damages  for  the  detention  of  the  property. 

§  849.     Statute  relating  to  verdict,  judgment  and  execution. — 

**Upon  the  final  trial  of  any  such  action,  if  the  verdict  be  for  the 
plaintiff   and   he   be   not   already   in   possession   of   the   property 


■*  This  form  is  only  given  to  admit 
proof  of  the  death,  as  it  cannot  be 
allowed  under  a  general  denial.  Ar- 
thur v.  Ingles,  34  W.  Va.  639,  12  S. 
E.  872. 

Of  course,  it  also  constitutes  a  de- 
fense against  a  claim  for  any  dam- 
ages for  the  detention  arising  after 
the  death  of  the  subject  in  contro- 
versy. But  hv  the  law  of  this  state, 
and  in  nearly  all  jurisdictions,  the 
death  of  the  property,  though  pleaded, 


will  not  preclude  a  judgment  for  its 
value. 

"  Robinson  v.  Woodford.  37  W.  Va. 
377,  16  S.  E.  602. 

"Anfc.   §830. 

••Hundley  v.  Calloway,  42  W.  Va. 
616,  31  S.  E.  037. 

"Boatright  v.  Meggs.  4  Munf.  146; 
Garland  v.  Bugg,  1  H.  &  M.  376. 

*  Higginbotham  v.  Rucker,  2  Call. 
313;  White  v.  Emblem,  43  W.  Va. 
819,  28  S.  E.  761. 
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claimed,  the  judgment  shall  be  that  he  recover  the  possession  of 
said  property,  if  a  recovery  thereof  can  be  had;  and  if  not,  that 
he  recover  the  value  thereof  as  found  by  such  verdict;  and,  in 
either  event,  that  he  recover  the  damages  assessed  by  the  jury  for 
the  detention  of  said  property,  and  his  costs  in  such  action.  And 
it  shall  be  the  duty  of  the  jury  in  such  cases  to  ascertain  and 
assess  such  damages  as  the  plaintiff  has  sustained  by  reason  of 
the  detention  of  such  property  by  the  defendant.  If  the  plaintiff  be 
already  in  possession  of  such  property  the  judgment  shall  be  that 
he  retain  the  possession  thereof,  and  for  damages  and  costs  as 
aforesaid.  In  case  the  verdict  at  such  trial  be  for  the  defendant, 
if  the  plaintiff  be  in  possession  of  the  property  claimed,  the  jury 
shall,  in  like  manner,  ascertain  and  assess  the  damages  sustained 
by  the  defendant  by  reason  of  the  detention  of  such  property  by 
the-  plaintiff,  and  also  the  value  of  said  property,  and  judgment 
shall  be  entered  upon  such  verdict  in  all  respects  as  is  provided  in 
case  the  verdict  be  for  the  plaintiff.  If  on  an  issue  concerning' 
several  things  in  one  count,  no  verdict  be  found  for  part  of  them, 
it  shall  not  be  error,  but  the  plaintiff  shall  be  barred  of  his  title  to 
the  things  omitted;  and  if  the  verdict  omit  price  or  value,  the 
court  may  at  any  time  have  a  jury  impanneled  to  ascertain  the 
same."  ^^ 

r§  850.  Form  of  verdict  for  plaintiff  where  but  one  article  of 
property  is  involved. — We,  the  jury,  find  for  the  plaintiff  the 
property  sued  for  in  this  action,  being  one  bay  horse  called  Bill,  and 

we  further  find  that  the  value  thereof  is dollars ;  and  assess 

the  damages  of  the  plaintiff  for  the  detention  of  said  property  at 

dollars. 

,  Foreman.** 

§  851.  Form  of  verdict  for  plaintiff  when  more  than  one  piece 
of  property  is  involved. — Wc,  the  jury,  find  for  the  plaintiff  the 
property  sued  for  in  this  action,  being  one  red  heifer  calf,  and  that 
the  value  thereof  is dollars;  one  bay  colt,  and  that  the  value 

"Code,  1899.  ch.  102,  sec.  6;  Code,  where  the  general  issue,  that  is,  that 

1906,  sec.  3482.  the  defendant  does  not  unlawfully  de- 

"The  verdict  in  this  form  when  in  tain  the  property  sued  for,  and  the 

favor    of    the    plaintiff    is    sufficient,  statute    of     limitations     is     pleaded, 

though  there  be  different  issues  raised  Boatright  v.  Meggs.  4  Munf.  145. 
by    the    pleadings,    as    for    instance 
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thereof  is dollars ;  and  we  further  assess  the  damages  of  the 

plaintiff  for  the  detention  of  said  property  at dollars. 

^  Foreman." 


§  852.     Form  of  verdict  for  defendant. — We,  the  jury,  find  for 
the  defendant. 

, .  Foreman.*** 


§  853.  Form  of  verdict  for  defendant  when  plaintiff  in  pos- 
session.— We,  the  jury,  find  for  the  defendant  the  property  sued 
for  in  this  action,  being  one  bay  horse  called  Bill,  and  find  the 
Value  thereof  to  be  ■ dollars. 

^  Foreman.** 


§  854.  The  judgipent  in  an  action  for  the  recovery  of  specific 
personal  property. — In  an  action  of  detinue,  which  is  one  for  the 
recovery  of  specific  personal  pt"operty,  the  judgment  should  be 
in  the  alternative.  That  is,  for  the  recovery  of  the  goods  if  they 
can  be  obtained  from  the  defendant  by  the  sheriff  or  other  officer 
having  in  his  possession  the  process  for  execution,  and  a  certain 
sum  assessed  by  the  jury  as  damages  for  the  detention  of  the 
property,  when  damages  have  been  assessed ;  and  if  the  goods  can 
not  be  had,  then  a  certain  sum  assessed  by  the  jury  as  their  value, 
besides  the  damages  for  their  detention,  together  with  a  judgment 
for  costs.*'^ 

The  rule  here  given  and  supported  by  the  authority  cited  in  the 
footnote,  is  the  practice  in  the  circuit  court.  The  same  rule  obtains 
in  a  justice's  court.  When  the  action  is  for  several  articles  of 
property,  the  verdict  must  find  the  value  of  each  article  of  property, 
and  the  judgment  must  correspond  to  the  verdict.  The  plaintiff 
has  the  right  to  the  particular  article  of  property  for  which  he 
sues,  if  it  can  be  had,  and  if  not,  then  its  value ;  while  the  defend- 


"A  verdict  in  an  action  for  the  re- 
covery of  personal  property  before  a 
justice,  or  on  its  appeal  to  the  circuit 
court,  must  find  the  value  of  the  prop- 
erty and  of  each  article  sued  for,  as 
in  the  action  of  detinue,  and  the  judg- 
ment must  also  be  likewise.  White 
v.  Emblem.  43  W.  Va.  819,  28  S.  E. 
761. 

**The  form  given  above  is  intended 


to  be  used  in  cases  where  the  defend- 
ant still  has  possession  of  the  prop- 
erty. 

'^The  above  form  is  adapted  to 
those  cases  in  which  the  finding  of 
the  jury  is  for  the  defendant,  when 
the  plaintiff  has  given  bond  and  taken 
possession  of  the  property. 

*»  Arthur  v.  Ingles,  34  W.  Va.  639, 
642,  13  S.  E.  872. 
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ant  has  the  right  to  surrender  the  property  and  not  pay  its  value. 
Therefore  the  judgment  should  be  for  the  recovery  of  each  item 
of  personal  property,  if  it  can  be  had,  and  if  not  then  a  judgment 
for  the  value  of  each  article  of  personal  property,  together  with 
damages,  of  course,  for  the  detention  of  each  article,  when  as- 
sessed.** 

There  certainly  can  be  no  objection,  however,  to  a  judgment  for 
the  damages  for  the  detention  of  the  property  in  the  aggregate,  as 
there  is  no  reason  why  a  money  judgment  should  be  segregated 
as  to  each  article  of  property  upon  which  the  assessment  of  dam- 
ages for  its  detention  is  based. 

§  855.  Form  of  judgment  for  plaintiff  when  not  in  possession 
of    the    property. 


A.  B.,  plaintiff, 

vs. 
C.  D.,  defendant. 


For  the  recovery  of 
specific  personal  property. 


After  the  entry  of  the  fact  •  of  the  institution  of  the  suit,  the 
issuance  and  return  of  the  summons,  the  trial  of  the  action,  and 
the  verdict  of  the  jury,  if  a  jury  was  empanneled,  proceed  as  fol- 
lows:* Jt  is  therefore  considered  by  me  that  the  plaintiff,  A.  B., 
do  recover  of  and  from  the  defendant,  C.  D.,  the  possession  of  the 

one  bay  horse  of  the  value  of  :-  dollars,  if  recovery  thereof 

can  be  had ;  and  if  recovery  thereof  cannot  be  had  that  the  said 
plaintiff  do  recover  of  and  from  the  said  defendant  the  sum  of 

dollars,  the  value  of  the  said  property;  including  therein 

the  further  sum  of dollars,  the  damages  assessed  by  the  jury 

as  aforesaid  for  the  detention  of  said  property ;  and  that  the  plain- 
tiff do  recover  of  and  from  the  said  defendant  his  costs  about  the 
prosecution  of  his  action  in  this  behalf  expended,  amounting  to 

dollars. 

,  J.  P. 

§  856.  Form  of  judgment  for  plaintiff  when  in  possession  of 
the  property. — Pursue  the  form  as  directed  under  §  855  to  the  as- 
terisk, and  continue  as  follows:  And  it  appearing  to  me  that  the 
plaintiff  is  already  in  possession  of  the  property  sued  for  in  this 
action,  to-wit,  one  bay  horse,  of  the  value  of  dollars;  it 

« White  V.  Emblem,  43  W.  Va.  819,     28  S.  E.  761. 
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is  therefore  considered  that  the  plaintiff,  A.  B.,  do  retain  the  pos- 
session of  the  said  horse,  and  that  he  do  recover  from  the  said 
defendant,  C.  D.,  the  sum  of dollars,  the  damages  ascer- 
tained by  the  jury  in  their  verdict  for  the  detention  of  said  prop- 
erty, (if  damages  have  been  assessed  by  the  jury  for  such  deten- 
tion)^  and  that  the  said  plaintiff  do  recover  of  and  from  the  said 
defendant  his  costs  in  and  about  the  prosecution  of  his  action  in 
this  behalf  expended,  amounting  to dollars. 

.  J.  p. 

§  857.  Form  of  judgment  for  the  defendant  when  in  posses- 
sion of  the  property. — Pursue  the  form  given  under  %  855  to  the 
asterisk,  and  continue  as  follows:  And  it  appearing  ;that  the  de- 
fendant is  already  in  possession  of  the  property  sued  for  in  this 
action,  it  is  therefore  considered  by  me  that  the  said  defendant  do 
retain  the  possession  of  the  said  property,  being  one  bay  horse  of 

the  value  of  dollars;  and  it  is  further  considered  that  the 

said  defendant,  C.  D.,  do  recover  of  and  from  the  plaintiff,  A.  B., 

the  sum  of  dollars  damages  assessed  by  the  jury  for  the 

detention  of  said  property  from  the  said  defendant;  and  that  the 
defendant  do  recover  of  and  from  the  plaintiff  his  costs  in  and 
about  the  prosecution  of  his  defense  in  this  behalf  expended, 
amounting  to dollars. 

§  858.  Form  of  judgment  for  defendant  when  not  in  posses- 
sion of  the  property. — Pursue  the  form  given  under  §  855  to  the 
asterisk,  and  continue  as  follozvs:  And  it  appearing  that  the 
plaintiff  is  in  possession  of  the  property  sued  for  in  this  action,  it 
is  therefore  considered  that  the  defendant  do  recover  of  and  from 
the  plaintiff  the  possession  of  the  said  property,  being  one  bay 

horse  of  the  value  of dollars,  if  possession  thereof  can  be 

had;  and  if  such  possession  cannot  be  had,  it  is  further  considered 
by  me  that  the  defendant,  C.  D.,  do  recover  of  and  from  the  plain- 
tiff, A.  B.,  the  said  sum  of dollars,  the  value  of  said  prop- 
erty found  bv  the  jurv  in  its  verdict  as  aforesaid;  and  the  further 

sum  of dollars  for  the  detention  of  said  property;  which 

aggregate  the  sum  of  dollars;  with  interest  thereon  from 

this  date  until  paid ;  and  that  the  defendant  do  recover  of  and  from 
the  said  plaintiff  his  costs  in  and  about  the  prosecution  of  his  de- 
fense in  this  behalf  expended,  amounting  to dollars. 

,  J.  P. 
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§  859.  Exceptions  to  bonds  in  actions  for  recovery  of  specific 
personal  property. — "Either  party  may,  upon  reasonable  notice 
to  the  other,  except  to  the  sufficiency  of  the  sureties  in  the  bond 
of  siich  other  party  and  the  court,  or  the  judge  thereof  in  vacation 
or  the  justice  before  whom  such  action  is  pending,  may,  upon  the 
hearing  of  such  exceptions,  make  such,  order  in  the  premises  as 
may  seem  just  and  equitable."  ** 

§  860.  Form  of  exceptions  to  bond  given  by  plaintiff  in  action 
to  recover  specific  personal  property. 

A.  B.,  plaintiff, 


vs. 


For  the  recovery  of 


C.  D..  defendant.     )       specific  personal  property. 

Pending  before ,  a  justice  of  the  peace  within  and  for  the 

District  of ,  County  of ■ — ,  West  Virginia.* 

The  defendant  excepts  to  the  bond  given  by  the  plaintiff  in  this 
action,  because  the  sureties  in  said  bond  are  not  sufficient,  as  O.  P., 
a  surety  named  ^therein  is  a  non-resident  of  the  State  of  West 
Virginia,  (or,  is  insolvent,  or,  is  a  minor,  or  whatever  the  ground 
of  exception  may  be.)  ^   ^^  Defendant." 

§  861.  Form  of  exceptions  to  bond  given  by  defendant  in 
action  for  recovery  of  specific  personal  property. — Follow  the 
form  given  under  §  860  to  the  asterisk,  and  then  proceed  as  fol- 
lows: The  plaintiff  excepts  to  the  bond  given  by  the  defendant  in 
this  action,  for  the  following  reason:  (Here  state  the  ground  of 
exception  as  indicated  in  the  form  given  under  §860.) 

A.  B.,  Plaintiff. 

§862.  Form  of  docket  entry  overruling  exceptions  to  bond 
in  action  for  recovery  of  specific  personal  property. 

A.  B.,  plaintiff,        ^       t-      ^t.  r 

^  f       For  the  recovery  of 

vs  > 

C.  D.,  defendant.     )       specific  personal  property. 

After  the  recital  of  zvhat  has  already  taken  place  before  the  jus- 
tice  up  to  this  point,  proceed  as  follozvs: 

**Code,  1890,  ch.  102,  sec.  5;  Code,  sec.  5.    The  above  exception  cannot  be 

1906,  sec.  3481.  filed,  as  shown  by  the  law  contained 

"This  exoepti'^n  is  based  upon  the  in  §869,  until  after  reasonable  notice 

statute,  Code,  1906,  sec.  3481,  ch.  102,  to  the  opposite  party. 
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On  this  the  day  of  ,  19—,  the  defendant  filed 

exceptions  to  the  bond  given  by  the  plaintiff  in  this  action,  which 
exceptions  are  in  writing  and  now  filed  with  me  among  the  papers 
of  this  case.  And  having  heard  the  evidence  adduced  in  support 
of  said  exceptions,  as  well  as  that  in  support  of  the  sufficiency  of 
said  bond,  I  am  of  opinion  to  and  do  find  that  said  exceptions* 
'  are  not  well  taken.  It  is  therefore  considered  by  me  that  said  ex- 
ceptions be  and  the  same  are  hereby  overruled,  and  said  bond 
adjudged  to  be  sufficient. 

§  863.  Form  of  docket  entry  sustaining  exceptions  to  bond  in 
action  for  recovery  of  specific  personal  property. — Follow  the 
form  given  under  §  862  doivn  to  the  asterisk,  and  then  continue  as 
follows:  are  well  taken.  It  is  therefore  considered  by  me  that  the 
said  exceptions  be  and  the  same  are  hereby  sustained  and  said  bond 
adjudged  to  be  insufficient.    It  is  therefore  ordered  that  the  plaintiff 

do  on  or  before  the  hour  of  —  o'clock,  a.  m.,  on  the day  of 

,  19 — ,  execute  and  file  with  me  a  good  and  sufficient  bond  in 

lieu  of  the  one  already  filed,  exceptions  to  which  have  been  sus- 
tained ;  and  upon  the  failure  of  the  said  A.  B.  to  give  such  bond. 

It  is  further  ordered  that  the  property  seized  upon  by  ,  a 

constable  having  in  his  possession  the  summons  issued  in  this  ac- 
tion, be  retained  by  said  constable,  and  upon  the  failure  of  the 
plaintiff  to  execute  a  good  and  sufficient  bond  at  the  time  pro- 
vided for  in  this  order,  that  then  the  said  constable  shall  at  once 
restore  the  said  property  to  the  possession  of  the  said  defendant.** 

§  863a.  The  execution  in  an  action  of  detinue  shall  conform  to 
the  judgment. — It   is  provided  by  statute  that  the  execution 


40  The  above  order  is  based  upon  the  judge  thereof  in  vacation,  or  the 

that  provision  of  the  statute  (Code,  justice  before  whom  such  action  is 

1906,  sec.  3481),  which  provides  that  pending,   may,  upon  the  hearing  of 

either  party  may,  upon  reasonable  no-  such  exceptions,  make  such  order  in 

tice  to  the  other,  except  to  the  suf-  the  premises  as  may  seem  just  and 

ficiency  of  the  sureties  to  the  bond  of  equitable.        ^ 
such  other  party,  and  the  court,  or 
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issued  in  an  action  of  detinue  shall  in  all  things  conform  to  fhe 
judgment  entered  therein.*'  I 

§  864.    Form  of  execution  in  actions  for  the  recovery  of  specific 
personal  property  when  there  is  only  one  piece  thereof. 

State  of  West  Virginia,  County  of ,  to- wit: 

To  any  constable  of  said  county: 


Judgment  having  been,  rendered  by  me  in  my  district  of -, 

in  said  county,  on  the day  of ,  19—,  in  favor  of  A.  B., 

against  C.  D.,  for  the  possession  of  one  bay  horse,  if  possession 
thereof  could  be  had,  and  if  possession  thereof  could  not  be  had,* 
that  the  said  A.  B.  recover  of  and  from  the  said  C.  D.  the  sum  of 

dollars,  the  value  of  said  horse,  with  interest  thereon  from 

the day  of ,  19 —  until  paid,  and  the  further  sum  of 

dollars  for  the  detention  thereof,  and dollars  costs. 

You  are  therefore  hereby  commanded,  in  the  name  of  the  state 
of  West  Virginia,  to  seize  and  deliver  t}ie  said  bay  horse  to  the  said 
A.  B.,  if  possession  of  the  same  can  be  had,  and  if  not,  you  are 
further  commanded,  in  the  name  of  the  state  of  West  Virginia, 
of  the  personal  property  of  said  C.  D.  you  cause  to  be  made  the  said 

sum  of dollars,  the  alternate  value  of  the  said  horse,  with 

legal  interest  thereon  from  the day  of ,  19 — ,  until 

paid.  And  you  are  hereby  commanded,  in  the  name  of  the  state  of 
West  Virginia,  the  sum  of  dollars,  the  damages  ascer- 
tained in  said  action  for  the  unlawful  detention  of  said 
horse,  you  cause  to  be  made  out  of  the  personal  property  of  said 

C.  D.,  as  well  also  as  the  said  sum  of dollars,  costs,  adjudged 

to  said  A.  B.  in  said  action ;  and  the  money  that  you  collect  here- 
under you  shall  pay  over  to  the  said  A.  B.,  and  return  this  execu- 
tion to  me  with  your  certificate  thereon  showing  the  manner  in 
which  you  have  executed  the  same,  within  sixty  days  from  the 
date  hereof. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  Justice. 

ft 

*7  Code,  1913,  ch.  102,  sec.  7,  serial  sec.  4404. 
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Costs, 

Justice $ 


Constable   $. 

Witnesses. 

^ 

^ 

Total, $- 


-48 


§  864a.     Form  of  execution  for  specific  personal  property  if 
possession  can  be  had,  where  there  are  two  or  more  pieces  there- 
of, and  if  possession  of  the  same  can  not  be  had,  then  for  the 
alternate  judgment  for  the  value  thereof  and  the  damages  and 
-  costs. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Judgment  having  been  rendered  by  me,  a  justice  of  the  peace 

in  my  district  of in  said  county  and  state,  on  the ' 

day  of ,  19 — ,  in  the  civil  action  of  A.  B.,  plaintiff,  against 

C.  D.,  defendant,  for  the  possession  of  one  bay  horse  called  Bill, 
if  possession  thereof  could  be  had,  and  if  possession  thereof  could 
not  be  had,  that  the  said  A.  B.  recover  of  and  from  the  said  C.  D. 
the  sum  of  one  hundred  dollars,  the  value  of  said  horse,  with  in- 
terest thereon  from  the day  of ,  19 — ,  until  paid,  and 

the  further  sum  of  ten  dollars  as  damages  for  the  unlawful  de- 
tention thereof;  and  also  for  the  possession  of  one  red  cow  called 
Flossie,  if  possession  thereof  could  be  had,  and  if  possession  there- 
of could  not  be  had,  that  the  said  A.  B.  do  recover  of  and  from  the 
said    C.    D.,    the    sum    of    fifty     dollars,     the    value    of    said 

cow^    with    interest    thereon    from    the   day    of    , 

19 — ,  until  paid,  and  the  further  sum  of  five  dollars  as  damages 
for  the  unlawful  detention  thereof ;  and  also  for  the  possession  of 
one  black  mule  called  Mike,  if  possession  thereof  could  be  had, 
and  if  possession  thereof  could  not  be  had,  that  the  said  A.  B.  do 
recover  of  and  from  the  said  C.  D.  the  sum  of  one  hundred  dollars, 
tha  value  of  said  mule,  with  interest  thereon  from  the —  day 

*8  The  above  is  a  form  of  a  writ  for  visions  of  the  Oode,  1913,  ch.  102,  sec. 

the    possession    of    specific    personal  1,  serial  sec.  4398,  and  ch.  140,  sec.  4, 

property  involving  but  one  piece  of  serial  sec.  5109. 
property  and  is  founded  upon  the  pro- 
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of ,  19 — ,  until  paid,  and  the  further  sum  of  twelve  dollars 

as  damages  for  the  unlawful  detention  thereof;  and  that  said 
C.  D.  do  pay  to  said  A.  B.  his  costs  in  the  prosecution  of  said 
action  amounting  to dollars. 

You  are  therefore  hereby  commanded,  in  the  name  of  the  state 
of  West  Virginia,  to  seize  and  deliver  the  said  bay  horse  to  said 
A.  B.,  if  possession  of  the  same  can  be  had,  and  if  not,  you  are 
further  commanded,  in  the  name  of  the  state  of  West  Virginia, 
of  the  personal  property  of  said  C.  D.  you  cause  to  be  made  the 
sum  of  one  hundred  dollars,  the  alternate  value  of  the  said  horse, 

with  legal  interest  thereon  from  the  day  of  ,  19 — , 

until  paid;  you  are  further  commanded,  in  the  name  of  the  state 
of  West  Virginia,  to  seize  and  deliver  the  said  red  cow,  if  posses- 
sion thereof  can  be  had,  and  deliver  the  same  to  the  said  A.  B., 
and  if  possession  thereof  can  not  be  had,  you  are  further  com- 
manded, in  the  name  of  the  state  of  West  Virginia,  of  the  personal 
property  of  said  C.  D.  you  cause  to  be  made  the  sum  of  fifty  dol- 
lars, the  alternate  vahie  of  the  said  cow,  with  legal  interest  there- 
on from  the day  of ,  19 — ,  until  paid ;  and  you  are 

further  commanded,  in  the  name  of  the  state  of  West  Virginia,  to 
seize  and  deliver  said  black  mule  to  the  said  A.  B.,  if  possession 
of  the  same  can  be  had,  -if  not  you  are  further  commanded,  in 
the  name  of  the  state  of  West  Virginia,  of  the  personal  property 
of  the  said  C.  D.  you  cause  to  be  made  the  sum  of  one  huridred 
dollars,  the  alternate  value  of  the  said  black  mule,  with  legal  inter- 
est thereon  from  the day  of  -: ,  19 — ,  until  paid. 

And  you  are  hereby  further  commanded,  in  the  name  of  the 

state  of  West  Virginia,  the  sum  of dollars,  the  aggregate 

damages  ascertained  in  said  action  for  the  unlawful  detention  of 
all  of  said  pieces  of  personal  property,  with  legal  interest  thereon 

from day  pf ,  19 — ,  until  paid,  you  cause  to  be  made 

out  of  the  personal  property  of  said  C.  D.,  as  well  also  as  the  said 

sum  of  dollars,  costs  adjudged  to  said  A.  B.  in  the  said 

action ;  and  all  money  that  you  collect  hereunder  you  shall  pay  over 
to  the  said  A.  B.,  and  return  this  execution  to  me  with  your  return 
thereon  showing  the  manner  in  which  you  have  executed  the 
same,  within  sixty  days  from  the  date  hereof. 

Given  under  my  hand  this  the day  of ,  19 — . 

L.  M.,  Justice. 
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Costs. 

Justice,   $ 

Constable, $ 

Witnesses, 

$ 

$ 

Total,   $ *^ 

-  49  The  foregoing  form  is  based  upon      102,    sec.   7,   serial   sec.   4404;    Idem, 
the  provisions  of  the  Code,  1913,  ch.      ch.  140,  sec.  4,  serial  sec.  5109. 
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880.  Form   of   reducing   testimony   to   writing   on   examination  of  person 

charged  with  a  felony. 

881.  Form  of  certificate  of  justice  to  circuit  court  where  accused  makes  de- 

fault in  his  appearance  for  further  'examination  upon  ad- 
journment thereof  by  justice. 

882.  Form  of  docket  entry  committing  accused  to  jail  to  await  further  exam- 

ination. 

883.  Form  of  order  of  justice  committing  accused  to  jail  to  await  further 
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accused  was  committed  or  admitted  to  bail. 

886.  Form  of  certificate  of  justice  of  examination  and  recognizance  of  party 

charged  with  crime  to  be  returned  to  clerk  of  circuit  court. 
886a.  Surety  on  a  bail  bond  has,  in  contemplation  of  law,  the  custody  of  the 
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appearance   of   the    accused   before   the   court   of    another 
county. 
707 


§  867  Hogg's  treatise  and  forms.  708 

1 888.  Form  of  certificate  on  warrant  when  recognizance  is  for  appearance  of 

accused  before  a  court  of  another  county. 
889.  Form  of  docket  entry  where  recognizance  is  taken  for  appearance  of 

accused  in  another  county. 

§  865.  General  observations. — ^We  have  already  considered 
the  subject  of  arrest  in  civil  and  criminal  actions  in  another  part 
of  this  treatise,^  and  we  here  refer  to  that  part  of  the  work  as  to 
the  law  of  arrest.  The  jurisdiction  of  a  justice  in  criminal  cases 
has  also  been  considered  in  this  work,^  and  a  great  deal  has  been 
said  relating  to  the  subject  of  bail.* 

The  arrest  of  a  person  on  a  charge  of  crime  is  generally,  though 
not  exclusively,  made  upon  a  warrant  issued  by  g  justice  upon  a 
complaint  duly  verified  by  affidavit,  in  which  is  set  forth  the  time 
and  place  of  the  commission  of  the  offense,  and  the  nature  of  the 
crime. 

The  constitution  declares  that  "no  warrant  shall  be  issued  ex- 
cept upon  probable  cause,  supported  by  oath  or  affirmation,  par- 
ticularly describing  the  place  to  be  searched,  or  the  person  or 
thing  to  be  seized."* 

The  statute  provides  that  "the  proceedings  before  the  justice 
shall  be  by  warrant  of  arrest  in  the  name  of  the  state,  except  when 
an  offense  of  which  the  justice  has  jurisdiction  is  committed  in  his 
presence,  or  in  that  of  a  constable,  either  of  them  may  forthwith 
apprehend  the  offender  or  cause  him  to  be  appreherfded,  and  in 
such  case  the  offender  may  be  tried  before  the  justice  and  dealt 
with  according  to  law,  without  such  warrant."  ^ 

§866.  To  whom  warrant  of  arrest  ^directed. — ^**If  the  justice 
have  jurisdiction,  the  warrant  of  arrest  may  be  directed  to  any 
constable  in  the  county  in  which  the  offense  was  committed, 
and  the  officer  to  whom  it  is  directed  may  execute  the  same  any- 
where within  his  county,  or  on  any  river  or  creek  adjoining  there- 
to. It  may  be  directed  to  the  constable  by  name  or  official  desig- 
nation.'' • 

§  867.  When  justice  may  issue  his  warrant  and  what  the 
warrant  must  contain. — It  is  expressly  provided  by  statute  that 

lAnte,   §736,  a-;,  and  5  478.  5  Code,  1899,  ch.  50,  sec.  221;  Code, 

2  Ante,    §§  18n-18o.  1906,  sec.  2172. 

8  Ante,  §§  18^  IS-u,  ISi?  {a)-{q),  «  Code,  1899,  ch.  50,  sec  222;  Code, 

*  Const.  W.  Va.  Art.  Ill,  sec.  6.  1906,  sec.  2173. 
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"the  warrant  of  arrest  shall  be  issued  only  on  information, 
under  oath,  of  some  credible  person.  It  shall  describe  the  offense 
alleged  to  have  been  committed,  as  heretofore  required  in  such  cases 
by  law,  and  command  the  officer  forthwith  to  apprehend  the  ac- 
cused and  bring  him  before  the  justice,  to  be  dealt  with  according 
to  law."  ^ 

§  868.     General  form  of  complaint  to  obtain  issuance  of  war- 
rant of  arrest. 

State  of  West  Virginia,  County  of ,  to-wit : 

This  day  A.  B.,  upon  oath  before ,  a  justice  of  the  peace 

within  and  for  the  district  of ,  County  and  State  aforesaid, 

complains  that  on  the day  of ,  190 — ,  C.  D.,  in  the 

county  aforesaid,  did  (here  describe  the  offense  charged). 

A.  B.,  Complainant. 

Subscribed   and  sworn  to  before  me,  this   the day  of 

,  190—. 


,  J.  P. 


§  869.     General  form  of  warrant  of  arrest. 

State  of  West  Virginia,  County  of ,  to-wit : 

To  any  Constable  of  said  County: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 

on  oath  before  me,  ,  a  justice  of  the  peace  within  and  for 

the  district  of ,  in  said  county,  that  C.  D.  did,  on  the 

day  of ,  190 — ,  in  said  county,  {here  describe  the  offense) ; 

these  are,  therefore,  in  the  name  of  the  State  of  West  Virginia,  to 
command  you  forthwith  to  apprehend  and  bring  before  me,  or 
some  other  justice  of  the  said  county,  the  body  of  the  said  C.  D.. 
to  answer  the  said  complaint,  and  be  further  dealt  with  according 
to  law. 

Given  under  my  hand,  this  the day  of ,  190 — 

,  J.  P.« 

*Code,  1809,  ch.  50,  sec.  223;  Code,    'Code,  ch.  166,  sec.  2;  Code,  1906, 
1906,  sec.  2174.  sec.  4607. 
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§  870.  How  witnesses  summoned  in  criminal  case  to  attend 
before  justice. — "The  justice  may  also,  by  endorsement  on  the 
warrant  or  by  subpoena,  direct  witnesses  to  be  summoned,  and  may 
proceed  against  them  as  for  contempt  if  they  fail  or  refuse  to 
attend  or  testify."  ^ 

§  871.  Form  of  indorsement  on  warrant  of  arrest  directing 
witnesses  to  be  summoned. 

To  the  officer  to  whom  this  warrant  shall  come: 

You  are  hereby  directed  to  summon  the  following  witnesses  to 
attend  before  me  at  the  trial  of  the  within  named  C.  D. :  (Here 
set  forth  the  names  of  the  witnesses), 

,  J.  P. 

§  872.  Purposes  for  which  warrant  may  issue. — The  primary 
function  of  a  warrant  is  to  secure  the  arrest  of  the  alleged  offender, 
but  while  this  is  true,  the  ultimate  purpose  of  the  arrest  may  be 
the  trial  and  punishment  of  the  party  arrested  by  the  justice,  or 
the  examination  of  such  person  with  a  view  to  determine  whether 
there  is  sufficient  cause  for  charging  him  with  a  felony,  or  other 
crime. 

If  the  warrant  issue  for  the  arrest  of  a  party  charged  with  an 
oifense  which  the  justice  has  jurisdiction  to  try,  the  justice  shall 
try  the  accused  in  the  manner  prescribed  by  law,^**  but  if  the  party 
is  accused  of  a  felony  or  other  crime  of.  which  he  has  not  jurisdic- 
tion to  try,  the  justice  can  only  examine  into  the  case  of  the  ac- 
cused, and  if  he  consider  that  there  is  not  sufficient  cause  for  charg- 
ing him  with  the  offense,  he  shall  discharge  him,  but  if  he  consider 
that  there  is  such  cause,  he  shall  commit  him  to  jail,  or  let  him 
to  bail,  as  provided  by  section  six  of  chapter  156  of  the  Code." 

When  a  justice  may  let  to  bail  is  shown  in  a  previous  part  of  this 
treatise.*^ 

§873.  Form  of  docket  entry  adjourning  the  examination  of 
a  person  charged  with  an  offense  punishable  with  death. — After 
the  style  of  the  cause  and  the  recital  of  what  has  already  taken 

•Code,  ch.  50,  sec.  224;   1906,  sec.  "Code,  ch.  156.  see.  15;  rm*e,  §10 

2176.  ih). 

^•The  manner  of  trial  la  hereafter  i2i.n*c,  §  18<,  and  sub-sec.  (a), 
considered  in  §§  890-007. 
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place  before  the  justice,  proceed  as  follows:   And  now  on  this  the 

day  of ,  190 — ,  the  said  C.  D.  appeared  before  me  at 

my  office  in  the  district  of ,  in  the  county  of ,  in  said 

State;  and  it  appearing  that  (here  set  forth  the  ground  of  the 
adjournment)  ;  it  is  therefore  considered  by  me  that  the  examina- 
tion and  trial  of  the  said  C.  D.  be  adjourned  until  the day  of 

,  190 — ,  at  —  o'clock  —  m.,  at  my  said  office  in  the  said 

district  of  .*     And   it  is  ordered  that  the  said   C.  D.  be 

conveyed  to  and  confined  in  the  jail  of  said  county,  there  to  await 
further  hearing  on  said  charge." 

§  874.  What  offenses  punishable  with  death. — It  is  provided 
by  statute  that  "No  crime  shall  be  punished  with  death  unless  it  be 
d^ected  by  statute."  "* 

"Whoever  is  guilty  of  treason  against  the  State,  shall  be  punished 
with  death,  or,  at  the  discretion  of  the  jury,  by  confinement  in  the 
penitentiary  not  less  than  three  nor  more  than  ten  years,  and  by 
the  confiscation  of  his  real  and  personal  estate."  ** 

"Murder  of  the  first  degree  shall  be  punished  with  death,  except 
as  provided  in  chapter  one  hundred  and  fifty-nine  of  this  Code."  *' 
Chapter  one  hundred  and  fifty-nine  of  the  Code  provides  that  if 
the  jury  find  a  defendant  guilty  of  murder  in  the  first  degree,  they 
may  in  their  discretion  further  find  that  he  be  punished  by  con- 
finement in  the  penitentiary.  When  this  is  added  to  their  finding 
the  confinement  in  the  penitentiary  is  for  life." 

"If  any  person,  in  the  night,  maliciously  burn  the  dwelling  house 
of  another,  or  any  jail  or  prison,  or  maliciously  set  fire  to  anything, 
by  the  burning  whereof  such  dwelling  house,  jail  or  prison  shall 
be  burnt  in  the  night,  he  shall  be  punished  with  death,  or  by  con- 
finement in  the  penitentiary  durino:  his  life,  at  the  discretion  of  the 
jury;  but  if  the  jury  find  that,  at  the  time  of  committing  the  of- 
fense, there  was  no  person  in  the  dwelling  house,  jail  or  prison,  the 
oflFender  shall  be  confined  in  the  penitentiary  not  less  than  five 
years."  " 

It  is  provided  by  statute  that  any  convict  in  the  penitentiary 

**T}ie  above  form  is  based  upon  the  **  Code,  ch.   143,  sec.  2;    1906,   sec, 

provisions  of  the  statute.    Code,  1906,  4197. 

sec.  4514,  ch.   156,  sec.  9.     This  sec-  "Code,  ch.    144,  sec.   2;    1906.   sec. 

tion   provides   that   the   adjournment  4201. 

shall  not  be  for  a  period  exceeding  ten  **Code,  ch.  169,  sec.  19;    1906,  sec. 

days  at  one  time.  4684. 

"*Code,  ch.  162,  sec.  2;   1906,  sec.  "Code,  ch.   146,  sec.   1:    1906.   sec. 

4454.  4236. 


§  876  Hogg's  treatise  and  forms.  712 

guilty  of  such  killing  as  is  mentioned  in  the  first  section  of  chapter 
one  hundred  and  sixty-four  of  the  Code,  or  of  any  act  therein 
mentioned,  from  which  death  ensues  to  such  officer  or  guard,  shall 
be  punished  with  death,  notwithstanding  anything  contained  in 
chapter  one  hundred  and  forty-four  and  one  hundred  and  forty- 
nine  of  the  Code.*' 

In  any  of  the  cases  specified  above,  a  justice  cannot  let  to  bail 
any  person  examined  before  him  charged  with  any  one  of  the 
oflFenses  therein  enumerated. 

§  875.  Form  of  docket  entry  adjourning  the  examination  of 
a  person  charged  with  an  offense  not  punishable  with  death. — 
Prpceed  as  in  form  under  §  873  to  the  asterisk,  and  then  proceed 
as  follozvs:  And  thereupon  the  said  C.  D.  entered  into  bond  with 
security,  which  is  approved  by  me,  conditioned  as  required  by 
law.*» 

§  876.  Form  of  recognizance  for  appearance  of  accused  for 
further  examination,  where  there  is  an  adjournment. — After  the 
proper  docket  recitals,  continue  as  follows:  There  not  being  time  to 
complete  the  examination  of  the  said  C.  D.,  who  is  charged  with 
perjury  (or  whatever  the  charge  may  be,  except  that  it  must  not 
be  punishable  by  death,  as  in  such  case  the  justice  cannot  admit  to 
bail),  and  the  said  C.  D.*  desiring  to  go  at  large  until  his  said 
examination  shall  be  resumed,  entered  into  the  following  recogni- 
zance before  me :   On  this  the day  of ,  190 — ,  C.  D. 

and  ,  his  securities,**  acknowledjj^ed  themselves  respectively 

to  owe  and  be  indebted  unto  the  State  of  West  Virginia  in  the  just 
and  full  sum  of  five  hundred  dollars,  to  be  made  and  levied  of 
their  respective  goods  and  chattels  and  unto  the  State  rendered. 
Yet  upon  this  condition,  that  said.C.  D.  shall  make  his  personal 

■appearance  on  the  day  of  ,    190 — ,   at  —  o'clock, 

A.  M.,  before  the  undersigned  justice  at  his  office  in  the  District  of 

,  County  of  ,  State  of  West  Virginia,  to  answer  for 

the  offense  of  perjury  (or  whatever  the  offense  may  be),  and  not 
depart  thence  without  leave  of  the  said  justice,  then  this  recogni- 
zance to  be  void,  else  to  remain  in  full  force  and  virtue. 

"Code,  ch.   164,  sec.  3;    1006,  sec.  ch.  156,  sec.  9.    In  case  the  defendant 

4680.  fails  to  give  bond  for  his  appearance, 

"•This  form  is  baped  iinon  the  pro-  use  the  form  found  under  §873. 
visions  of  the  Code,  1906,  sec.  4514, 
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Taken,  acknowledged  and  approved  before  me,  this  the 


day  of ,  190—,  at  my  office  in  the  district  of ,  county 

of ,  State  of  West  Virginia.  t    p 

,  J.  A- 

§877.     Form  of  docket  entry  where  accused  has  been  exam- 
ined and  discharged. 

State  of  West  Virginia.  ^       r-  x.  r\       % 

^  /       Lpon  charge  of  burglary. 

'                        ^       (Or  whatever  the  charge  may  be.) 
Before  the   undersigned  justice  on  the day  of  , 


190 — ,  A.  B.,  in  my  district  of  ,  county  of  ,  State 

aforesaid,  made  complaint  on  oath  in  writing  that  C:  D.,  on  the 

— : day  of ,  190 — ,  in  said  county,  in  the  night  time  of 

that  day,  did  feloniously  and  burglariously  break  and  enter  the 
dwelling  house  of  the  said  A.  B.,  with  intent,  the  goods  and  chattels 
of  the  said  A.  B.,  in  the  said  dwelling  house  then  and  there  being, 
then  and  there  feloniously  and  burglariously  to  steal,  and  did  then 
and  there,  take,  steal  and  carry  away,  one  overcoat  of  the  value  of 

— ■■ dollars,  of  the  goods  and  chattels  of  the  said  C.  D.,  in  the 

said  dwelling  house  then  and  there  being;  whereupon  I  issued  a 
warrant  for  the  arrest  of  the  said  C.  D.,  then  and  there  directed 
to  any  constable  of  said  county,  commanding  him  in  the  name  of 
the  State  of  West  Virginia  to  forthwith  apprehend  the  said  C.  D. 
and  bring  him  before  me  or  some  other  justice  of  said  county,  to 
answer  said  complaint,  and  to  be  further  dealt  with  according  to 
law. 

And  on  said  day  of ,  190 — ,  J.  C,  the  constable 

having  in  his  possession  said  warrant,  made  return  before  me  of 
the  execution  of  said  warrant,  by  arresting  said  C.  D.,  by  seizing 
his  body  and  bringing  him,  said  C  D.,  before  me  to  answer  said 
complaint.  Whereupon  I  issued  a  summons  for  E.  F.  and  L.  K. 
as  witnesses  on  behalf  of  the  State,  as  well  as  C.  Q.  and  S.  P., 
witnesses  on  behalf  of  the  defendant,  who  were  duly  summoned 
and  appeared  in  obedience  to  such  summons.**  Thereupon,  having 
examined  into  the  truth  of  the  charge  made  against  the  said  C.  D., 
I  find  that  there  is*  not  sufficient  cause  to  detain  him  further  upon 
such  charge.  It  is  therefore  considered  that  the  said  C.  D.  be  and 
he  is  hereby  discharged  from  custody. 

Taxation  of  Costs.  '  •'' 

(Here  insert  items  of  cost.) 
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§  878.    Form  of  docket  entry  where  accused  is  held  to  ball  or 

committed  to  jail  in  default  thereof. — Folloiv  the  form  prescribed 
under  §  877  to  the  *  and  then  continue  as  follows:  sufficient  cause 
to  detain  him  further  upon  such  charge  to  answer  to  the  circuit 
court  therefor.  It  is  therefore  ordered  that  the  said  C.  D.  be 
conveyed  to  and  be  confined  in  the  jail  of  said  county,  there  to 
await  the  action  of  the  circuit  court  touching  the  charge  aforesaid 
against  the  said  C.  D.,  and  for  trial  by  said  court.  (Or  if  the 
offense  is  bailable  by  the  justice  and  the  prisoner  is  able  to  give 
bail  the  following  order  may  be  entered) :  And  the  said  C.  D. 
desiring  to  give  bail  for  his  appearance  before  the  next  term  of  the 
circuit  court  of  this  county,  on  the  first  day  thereof,  {or  on  such 
day  as  the  justice  may  designate  of  the  term  then  being  held),  the 

said  C.  D.  on  this  the  day  of  190 — ,  and  • 

his  surety  *  acknowledged  themselves  to  owe  and  be  indebted  unto 
the  State  of  West  Virginia  in  the  just  and  full  sum  of  Five  Hun- 
dred Dollars  to  be  made  and  levied  of  their  respective  gobds  and 
chattels,  lands  and  tenements  and  unto  the  State  rendered.  Yet 
upon  the  condition,  that  said  C.  D.  shall  make  his  personal  ap- 
pearance on  the  first  day  of  the  next  term  of  the  circuit  court  of 

the  county  of ,  to  answer  tq  the  charge  of  (here  insert  the 

nature  of  the  offense)  and  not  depart  thence  without  leave  of  said 
court,  then  this  recognizance  to  be  void,  else  to  remain  in  full  force 
and  virtue. 

Taken,  acknowledged  and  approved  before  me,  the  day  and  year 

above  written,  at  my  ofiice  in  the  district  of ,  county  of 

,  State  of  West  Virginia. 

,  J.  P. 

§879.  Form  of  recognizance  for  appearance  of  accused  at 
court,  where  accused  waives  preliminary  examination. — Pursue 
the  form  given  under  §877  to  the  *  *' and  continue  as  follows: 
Thereupon  the  said  C.  D.  waived  any  examination  into  the  truth 
of  the  charge  made  against  him  as  aforesaid,  and  signified  his 
desire  to  give  bail  for  his  appearance  on  the  first  day  of  the  next 

term  of  the  circuit  court  of  the  county  of  in  this  State, 

whereupon  the  said  C.  D.  was  allowed  to  give  such  bail.  There- 
upon the  said  C.  D.,  on  this  the  day  of ,  190 — ,  and  

his  surety  (here  follow  the  form  given  under  §  878  from  the  as- 
terisk to  the  end  of  the  form,) 
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1 880.    Form  of  reducing  testimony  to  writing  on  examination 
of  person  charged  with  a  felony. 


State  of  West 
Virginia 


"\ 


Before  ,  sl  justice  of  the  district  of 

county  of ,   State  of  West 


vs.  r       Virginia,  charged  with   (here  state  nature 

C.  D.  J        of  the  crime,  as  for  instance,  burglary.) 

On  this  the  day  of ,  190 — ,  at  my  office  in  the 

district  of ,  county  of ,  State  of  West  Virginia,  C.  D. 

was  brought  before  me,  ,  a  justice  within  and  for  the  dis* 

trict,  county  and  State  aforesaid,  upon  sworn  complaint  and  war- 
rant  issuing  thereon,  charged  with  the  crime  of  (here  state  the 
nature  of  the  crime)  and  the  accused  desiring  the  testimony  of 
the  witnesses  examined  upon  said  charge  reduced  to  writing  (or 
the  justice  deeming  it  proper  to  reduce  the  testimony  etc.,  as  the 
case  may  be)  the  following  is  all  the  testimony  of  the  witnesses 
examined  upon  the  said  charge  before  me  at  the  time  and  place 
and  upon  the  occasion  aforesaid: 

Thereupon  came  G.  H,.  a  witness  duly  sworn  and  examined  on 
behalf  of  the  State,  who  deposed  and  said  as  follows : 

Ques.  1.     State  your  age,  residence  and  occupation. 

Ans.  My  age  is  24  years,  residence county.  West  Vir- 
ginia, and  occupation,  a  farmer. 

Ques.  2.     Are  you  acquainted  with  the  prisoner,  C.  D.  ? 

Ans.     I  am  and  have  known  him  for  ten  years. 

Ques.  3.  (Here  continue  the  questions  and  answers  until  the 
examination  in  chief  is  completed,) 

Cross  Examination. 

Ques.  1.  Where  were  you  on  the  day  the  alleged  crime  was 
committed  ? 

Ans.  At  my  home  until  the  middle  of  the  forenoon,  and  I  then 
went  to  the  mill  where  the  difficulty  happened. 

(Here  continue  the  cross  examination  until  completed.) 

When  the  testimony  is  concluded,  the  witness  should  sign  it. 

Thereupon  came  L.  M.,  another  witness  duly  sworn  and  exam- 
ined on  behalf  of  the  State,  who  deposed  and  said  as  follows : 

(Here  proceed  as  with  the  other  witness,  and  so  on  until  the 
examination  of  those  on  behalf  of  the  State  are  all  examined.) 

And  thereupon  came  P.  R.  a  witness  duly  sworn  and  examined 
on  behalf  of  the  said  C.  D.,  who  deposed  and  said  as  follows: 
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{Here  proceed  with  the  defendant's  witnesses  as  with  those 
examined  on  behalf  of  the  State,  until  all  of  the  defendant's  wit- 
nesses are  examined.) 

When  the  evidence  is  all  concluded  the  justice  should  appcni 
to  the  paper  containing  the  entire  testimony  the  follounng  certi- 
ficate: 

I,  ,  a  justice  of  the  peace  within  and  for  the  district  of 

,  county  of and  State  of  West  Virginia,  do  hereby 

certify  that  the  foregoing  testimony  was  taken  down  and  reduced 
to  writing  at  the  instance  of  C.  D.,  in  my  presence  and  under  my 

direction,  on  the  day  of ,  190 — ,  at  my  office  in  the 

district,  county  and  State  aforesaid,  and  that  the  foregoing  is  all 
the  testimony  taken  or  offered  before  me  at  the  time  and  place 
and  on  the  occasion  stated  in  the  caption  hereof. 

Given  under  my  hand,  this  the  day  of  — ,  190 — . 

.  J.  p. 

§  881.  Form  of  certificate  of  justice  to  circuit  court  where 
accused  makes  default  in  his  appearance  for  further  examina- 
tion upon  adjournmetrt  thereof  by  justice. — T,  ,  a  justice 

of  the  peace  of  the  district  of :,  county  of ,  State  of 

West    Virginia,    do   hereby   certify   to    the   circuit    court   of   said 

county   that   C.   D.,   was,   on   the  day   of ,   190 — , 

brought  before  me  at  my  office  in  the  district,  county  and  State 
r  foresaid,  for  a  preliminary  examination  for  the  offense  of  (here 
state  the  nature  of  the  crime),  and  having  on  that  day  entered 
upon  such  examination,  and  there  not  being  time  to  complete  the 
same,  such  examination  was  by  me  adjourned  to  my  office  afore- 
said till  the day  of ,  190 —  at  the  hour  of  9  o'clock 

A.  M.  of  that  day  (or  zvhatever  the  hour  ims  to  which  the  adjourn- 
ment was  made),  and  the  said  C.  D.,  desiring  to  enter  into  a 
recognizance  for  his  appearance  before  me  at  the  said  time  and 
place  to  which  the  said  further  examination  was  by  me  so  ad- 
journed, he,  the  said  C.  D.,  together  with  as  his  surety 

(here  continue  as  in  the  form  given  under  §  876  from  the  **  to  the 
end,  and  thus  proceed  thus)  :  And  I  do  further  certify  that  the 
said  C.  D.  did  make  default  in  his  said  recognizance  in  that  he 
did  not  appear  at  the  time  and  place  appointed  for  the  further 
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examination  of  the  said  C.  D.  before  me  the  justice  aforesaid. 
All  of  which  is  hereby  certified  accordingly. 

Given  under  my  hand  this  the day  of ,  190 — . 

,  J.  p. 


Vv 


§882.  Form  of  docket  entr^  committing  accused  to  jail  to 
await  further  examination. — Proceed  as  in  the  form  given  under 
§  876  to  the  *  and  continue  as  follows:  not  being  abl^  to  give  bail 
for  his  appearance  for  further  examination  (or  whatever  may  be 
the  reason  why  bail  is  not  given),  it  is  by  me  ordered  that  said 
C.  D.  be  conveyed  to  and  confined  in  the  jail  of  said  county,  there 
to  await  further  order  for  his  removal  therefrom  for  the  further 
examination  of  the  said  C.  D.,  on  the  said  charg,i,  to  be  had  on 
the day  of ,  190 — ,  at  -r  b'clock  —  m. 

,  J.  p. 

§  883.    Form  of  order  of  justice  committing  accused  to  jail  to 
await  further  examination. 

State  of  West  Virginia,  County  of ,  to-wit : 

To  any  Constable  of  said  county,  and  the  Jailer  thereof: 

C.   D.   having  been   brought  before   me,  ,   a   justice   of 

district  in  the  county  and   state  aforesaid,  charged  with 


having  on  the  day  of ,  190 — ,  in  the  county  afore- 
said, maliciously  and  feloniously  wounded  one  E.  F.,  with  intent 
him  the  said  E.  F.  to  maim,  disfigure,  disable  and  kill  (or  zvhatever 
the  crime  may  be)  and  having  proceeded  to  examine  into  the  truth 
of  the  truth  of  the  said  charge,  and  there  not  being  time  to  complete 
such  examination,  and  said  examination  having  been  on  the  day 
and  year  aforesaid  by  me  adjourned  to  my  office  in  the  district 

aforesaid  in  the  county  and  state  aforesaid,  till  the day  of 

190—,  at  the  hour  of  (here  state  the  hour)  of  that  day, 

and  the  said  C.  D.  having  failed  to  give  bail  for  his  appearance 
before  me  at  that  time,  it  is  therefore  ordered  that  the  said  C.  D. 
be  committed  to  the  jail  of  this  county  for  further  examination 
on  the  said  charge  at  the  time  and  place  last  aforesaid,  and  you 
the  said  constable  in  the  name  of  the  State  of  West  Virginia,  are 
hereby  commanded  to  convey  the  said  C.  D.  to  the  said  jail,  and 
you  the  said  jailer  to  receive  him,  the  said  C.  D.  into  the  said 
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jail  and  him  there  safely  keep  until  the  day  and  year  last  above 
mentioned,  and  until  he  may  then  be  further  examined  upon  the 
charge  aforesaid. 

Given  under  my  hand  this  the day  of ,  190 — . 

,  J-  p- 

§  884.    Form  of  written  order  of  justice  to  bring  accused  be- 
fore him  for  further  examination  after  committal  to  jail. 

State  of  West  Virginia,  county  of ,  ss: 

To ,  a  constable  of  said  county: 

The  undersigned  justice  of  the  district  of  ,  county  and 

state  aforesaid,  having  committed  C  D.  to  the  jail  of  the  said 
county  upon  an  adjournment  of  the  preliminary  examination  of 
the  said  C.  D.  upon  the  charge  of  {here  state  the  nature  of  the 
crime,  as  burglary,  for  instance)  to  be  further  proceeded  with  at 

the  office  of  the  undersigned  in  said  district,  on  the  day 

of 190 — ,  at  9  o'clock  a.  m.,  and  the  said  C.  D.  being  now 

in  said  jail  to  await  further  examination  on  the  charge  aforesaid, 
you,  the  said  constable  are  hereby  directed,  and  in  the  name  of  the 
State  of  West  Virginia  commanded,  to  bring  the  said  C.  D.  before 
the  undersigned  at  his  office  in  the  district  aforesaid,  on  the  said 

ft 

7-  day  of 190 — ,  at  the  hour  of  9  o'clock  a.  m.  of  that 

day,  that  the  said  examination  may  be  further  proceeded  with. 

Given  under  my  hand,  this day  of 190 — . 

'■ .  J.   P.^" 

§  885.     Form  of  certificate  of  justice  to  clerk  of  circuit  court 
showing  whether  accused  was  committed  or  admitted  to  bail. 

To  the  clerk  of  the  circuit  court  of county,  West  Virginia : 

I  hereby  certify  that  on  the day  of ,  190—,  C.  D. 

was  brought  before  me, ,  a  justice  of  the  peace  of  the  district 

of ,  county  of ,  State  of  West  Virginia  on  the  charge 

of  {here  state  the  nature  of  crime)  and  having  examined  into  the 

■"This  form  i«  based  upon  the  re- 
quirements of  the  Code,  ch.  156,  sec. 
11;   1900,  sec.  4516. 
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said  charge,  I  considered  that  there  was  sufficient  cause  for  charg- 
ing him  with  the  said  offense,  and  thereupon  the  said  C.  D.,  to- 
gether with  F.  G.  as  his  surety  entered  into  a  recognizance  before 
me  in  the  penalty  of  five  hundred  dollars  for  the  appearance  of 
the  said  C.  D.  on  the  first  day  of  the  next  term  of  the  said  circuit 
court.  And  there  is  herewith  transmitted  to  you  under  my  cer- 
tificate the  said  examination  and  recognizance. 

Given  under  my  hand  this  day  of ,  190 — . 

— ,  J.   P.^^ 

^886.  Form  of  certificate  of  justice  of  examination  and 
recognizance  of  party  charged  with  crime  to  be  returned  to 
clerk  of  circuit  court. 

State  of  West  Virginia,  County  of ,  ss: 

On  the day  of 190 — ,  before  me ,  a  justice 

of  the  peace  of  the  district  of ,  county  and  state  aforesaid, 

was  brought   C.   D.   charged   with   feloniously   and   burglariously 

breaking  and  entering,  On  the day  of ,  190 — ,  in  the 

county  aforesaid,  the  dwelling  house  of  one  E.  F.  then  and  there 
situate,  with  the  intent  the  goods  and.  chattels  of  the  said  E.  F. 
in  the  said  dwelling  then  and  there  being,  to  take,  steal  and  carry 
away,  (or  whatever  the  crime  may  be,  describe  it) ;  whereupon  the 
said  C.  D.  was  duly  examined  before  me  touching  said  charge,  and 
upon  said  examination  it  was  by  me  considered  that  there  was  suffi- 
cient cause  for  charging  him  the  said  C.  D.  with  the  said  offense. 

Thereupon  the  said  C.  D.  and his  security,  (here  continue 

as  in  form  given  under  §876  from  the  **  and  then  conclude  as 
follows: 

.  J.  p. 

All  of  which  is  by  me  duly  certified  to  the  clerk  of  the  circuit 

court  of  the  county  and  state  aforesaid,  this day  of , 

•190—. 


-,  J.  P. 


"See  Code,  ch.  156,  sec.  17;   1906,  sec.  4622. 
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§  886a.  Surety  on  a  bail  bond  has,  in  contemplation  of  law» 
the  custody  of  the  accused.^Where  one  becomes  surety  for  a 
person,  admitted  to  bail  charged  with  an  offense,  such  surety  is 
regarded  in  law  as  the  jailer  of  the  accused,  the  surety's  custody 
of  him  being  but  a  continuance  of  the  original  imprisonment,  and 
the  surety  is  subrogated  to  all  the  rights  and  means  which  the 
state  possesses  to  make  his  control  effective ;  and  without  a  bail 
piece,  which  he  may  have  by  statute,^^**  the  surety  may  exercise 
his  common  law  right  to  arrest  the  accused  at  any  time  for  the 
purpose  of  surrendering  him  to  the  custody  of  the  jailer."* 

§  887.  Form  of  recognizance  taken  before  a  justice  in  one 
county  for  the  appearance  of  the  accused  before  the  court  of 
another  county. 


State  of  West  Virginia,  County  of  Jackson,  ss: 
On  this day  of ,  19 — ,  before  me 


•,  a  jus- 


-,  county  and  state  afore- 


tice  of  the  peace  of  the  district  of 

said,  at  his  request,  was  brought  C.  D.,  in  the  custody  of  , 

a  constable  of  said  county,  upon  the  charge  of  (here  state  the 
nature  of  the  crime,  which  must  be  one  not  punishable  with  death 
or  confinement  in  the  penitentiary),  and  who  is  to  be  taken  to 
the  county  of  Mason  in  said  state  for  examination  {or  trial,  as  the 
case  may  be),  and  the  said  C.  D.  having  been  arrested  in  my  said 
county  of  Jackson,  and  the  said  C.  D.  requesting  to  be  permitted 
to  give  bail  for  his  appearance  before  the  circuit  court  of  the 
said  county  of  Mason;  thereupon,  without  any  examination  of 
the  said  C.  D.,  on  this  the  day  and  year  first  above  written  at 
my  office  in  the  said  district  of  and  county  of  Jackson 


21*  Code,  1913,  ch.  166,  sec.  8,  serial 
sec.  5524. 

216  Carr  v.  Sutton,  70  W.  Va.  417, 
74  S.  E.  239. 

The  statute  giving  the  surety  right 
to  bail  piece  is  but  cumulative  of  his 
common-law  remedy,  for  without  pro- 
cess he  has  the  right  to  arrest  his 
principal  for  the  purpose  of  surrend- 
ering him  as  an  incident  to  his  en- 
gagement, 3  Am.  k  Eng.  Ency.  Law, 
supra,  citing  note  3;  Taylor  v.  Tain- 
•tor,  16  WaU.  371 ;  State  v.  Cunning- 
ham, 10  La.  Ann.  393 ;  State  v.  Beiss, 
12  La.  Ann.  166;  State  v.  Lingerfelt, 


supra;  Com.  v.  Brickett,  8  Pick.  138; 
NicoUs  v.  IngersoU,  7  Johns.  145. 

In  letting  a  prisoner  to  bail  the  ob- 
ject of  the  state  is  to  secure  the  pres- 
ence of  the  prisoner  to  answer  the 
judgment  of  the  court,  and  not  the 
money  that  may  be  recovered  upon  a  * 
defaulted  recognizance.  And  so  ac- 
cording to  the  authorities  cited,  the 
powers  given  the  bail  over  his  princi- 
pal are  very  great  to  enable  him  to 
perform  his  onerous  duties  and  obli- 
gations to  the  state,  which  he  has 
voluntarily  assumed. 
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and  state  aforesaid,  the  said  C.  D.,  together  with ,  his  surety, 

acknowledged  themselves  to  owe  and  be  indebted  unto  the  state 
of  West  Virginia  in  the  just  and  full  sum  of  five  hundred  dol- 
lars {or  whatever  the  penalty  may  be)  to  be  made  and  levied  of 
their  respective  goods  and  chattels  and  unto  the  state  rendered. 
Yet  upon  this  condition:  that  the  said  C.  D.  shall  make  his  per- 
sonal appearance  on  the  first  day  of  the  next  term  of  the  circuit 
court  of  the  said  county  of  Mason  and  state  aforesaid,  and  not 
depart  thence  without  leave  of  the  court,  then  this  recognizance 
to  be  void,  else  to  remain  in  full  force  and  virtue. 

Taken,   acknowledged  and  approved  before  me,   this   the   day 
and  year  first  above  written. 

,  J.  P." 

§  888.    Form  of  certificate  on  warrant  when  recognizance  is 
for  appearance  of  accused  before  a  court  of  another  county. 

State  of  West  Virginia,,  County  of  Jackson,  ss : 

I, ,  a  justice  of  the  peace  within  and  for  the  county  and 

state   aforesaid,   do  hereby   certify,   that  on   the  day   of 

,  19 — ,  in  the  county  aforesaid,  was  brought  at  his  re- 
quest before  me  in  the  custody  of  a  constable  of  said  county, 
C.  D.,  charged  with  (here  state  the  nature  of  the  offense),  and  to 
be  taken  to  Mason  county  for  examination,  and  the  said  C.  D.  re- 
questing it,  he  was  by  me  admitted  to  bail  upon  recognizance  in 

the  penalty  of  dollars  with  as  his  surety,  for  his 

appearance  before  the  circuit  court  of  said  Mason  county  on  the 
first  day  of  the  next  term  thereof. 

Given  under  my  hand  this day  of ,  19 — . 

.  J.  p. 

X 

§  889.     Form  of  docket  entry  where  recognizance  is  taken  for 
appearance  of  accused  in  another  county. 

State  of  West  Virginia,    ]     Upon  an  arrest  for  an  offense  com- 
vs.  [-     mitted  in  another  county,  and  to  give 

C.  D.  J      bail  for  appearance  therein. 

On  this  day  of  ,  19 — ,  upon  his  request,  C.  D. 

was  brought  before  me  charged  with  unlawfully  selling  spirituous 

22  Code,  ch.  156,  sec.  7;   1906,  sec.  4513. 
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liquors,    wine,    porter,    ale    and    beer,    on    the    day    of 

,    19 — ,    in    the    county    of    Mason    and    state    of    West 

Virginia  (or  whatever  the  offense  may  be),  and  desiring  to 
give  bail  for  his  appearance  to  answer  the  said  charge  in  the  said 

county  of  Mason,  thereupon  the  said  C.  D.  and his  surety 

entered  into  a  recognizance  before  me  in  the  penalty  of  

dollars,  for  the  appearance  of  the  said  C.  D.  before  the  circuit 
court  of  Mason  county  on  the  first  day  of  the  next  term  thereof, 
which  has  been  returned  by  me  under  my  certificate  to  the  clerk 
of  said  circuit  court,  with  an  indorsement  of  my  certificate  on  the 
warrant  issued  for  the  arrest  of  the  said  C.  D.,  showing  the 
giving  of  said  recognizance  by  the  said  C.  D. 

• .  J.  p. 
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ance of  accused  upon  continuance  of  case. 

899.  Form  of  docket  entry  impanelling  and  swearing  jury  to  try  the  case 

and  rendering  verdict  finding  defendant  guilty. 

900.  The  judgment  in  a  criminal  case  and  what  may  be  included  in  it — ^The 

issuance  of  execution  thereon — Issuance  of  fee  bills. 

901.  Form  of  docket  entry  of  judgment  upon  verdict  of  guilty. 

901a.  Docket  entry  of  plea  of  guilty  of  offense  charged  in  the  warrant. 

902.  Form  of  verdict  and  docket  entry  of  judgment  of  not  guilty. 

903.  Imprisonment  for  failure  to  pay  fine  and  costs — Imprisonment  to  be  in 
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904.  Form  of  verdict  and  docket  entry  for  imprisonment  of  defendant  until 

fine  and  costs  are  paid. 

905.  Form  of  warrant  of  commitment  imprisoning  defendant  until  fine  and 

costs  are  paid. 
905a  Two  justices  may  commit  prisoner  to  jail  of  another  county,  when  a 

county  is  without  a  sufficient  jail  or  the  jail  is  to  be  re- 
moved, rebuilt,  or  repaired. 

906.  Form  of  warrant  of  arrest  and  commitment  when  defendant  is  not  in 

custody. 

907.  Criminal  case  may  be  tried  by  a  justice  without  plea  or  issue. 
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§  907a.  Form  of  docket  entry  where  the  justice  tries  the  case  on  a  plea  of 

not  guilty  and  finds  the  defendant  guilty  and  renders  judg- 
ment accordingly. 

907 &.  When  two  justices  issue  warrants  in  a  criminal  case  against  same 

person  for  one  and  the  same  offense. 

907c.  Sentence  where  either  fine  or  imprisonment  may  be  imposed,  but  nofe 

both. 

907d.  Person  convicted  of  crime  shall  be  sentenced  to  labor  on  public  roads — 

Escape  of  person  sentenced  to  work  on  public  roads — Sheriff 
to  employ  guards — Deduction  for  good  behavior. 

907c.  Form  of  docket  entry  trying  person  charged  with  crime  and  imposing 

fine  and  costs  and  sentencing  party  convicted  to  labor  o.n  the 
public  roads. 

907/.  Form  of  docket  entry  trying  person  charged  with  crime  and  imposing 

fine  and  imprisonment,  and  omitting  from  the  sentence  the 
penalty  requiring  the  person  to  work  on  the  public  roads. 

907g.  Form  of  docket  entry  finding  a  party  guilty  of  escape  after  being  sen- 
tenced to  labor  on  the  public  roads,  and  sentenced  to  further 
labor  thereon. 

907^.  A  new  trial  can  not  be  awarded  by  a  justice  of  the  peace  in  a  criminal 

case. 

907t.  Form  of  warrant  of  commitment  imprisoning  defendant  until  fine  and 

costs  are  paid,  where  defendant  has  been  sentenced  to  work 
on  the  public  roads. 

§  890.  General  Remarks.^In  the  next  preceding-  chapter,  the 
jurisdiction  and  practice  in  cases  in  which  only  the  question  of 
holding  a  party  for  his  appearance  at  a  circuit  court  to  answer 
to  a  charge  of  felony,  has  been  considered.  We  are  now  to  con- 
sider those  cases  in  which  a  justice  may  arrest  a  person  charged 
with  a  violation  of  criminal  law  and  hear  and  determine  the  case 
on  its  merits,  and  inflict  the  punishment  prescribed  by  law.  If  a 
person  has  been  convicted  of  an  offense  of  which  a  justice  has 
jurisdiction,  he  can  not  be  again  prosecuted  for  the  same  offense 
by  a  circuit  court.* 


1  On  an  indictment  for  felony,  a 
plea  of  former  conviction  is  not  sup- 
ported by  proof  of  an  acquittal  of  the 
same  charge  before  a  justice,  and  con- 
viction of  a  misdemeanor  included  in 
such  felony,  the  justice  having  no  ju- 
risdiction over  felonies.  State  v. 
Nichols,  38  Ark.  550. 

A  plea  of  acquittal  before  a  justice 
of  the  peace  is  a  sufficient  bar  to  an 
indictment  for  aa  assault  and  bat- 


tery, which  alleges  that  "the  life  of 
the  prosecutor  was  put  in  great  dan- 
ger," etc.  Com.  V.  Cunningham,  13 
Mass.  245. 

Defendant  was  acquitted  before  a 
justice  upon  a  complaint  charging  as- 
'sault  and  battery.  He  was  subse- 
quently tried  on  information  in  the 
county  court  for  aggravated  assault 
and  battery.  Held:  That  his  acquit- 
tal before  the  justice  would  only  bar 
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And  the  same  rule  applies  as  to  another  trial  for  the  same  of- 
fense before  a  justice  where  there  has  been  a  conviction  in  the 
municipal  or  police  court  of  any  incorporated  town  or  city.^ 

If  a  conviction  has  been  fraudulently  or  collusively  procured  by 
an  offender,  to  protect  himself  from  further  prosecution  and  ade- 
quate punishment,  such  conviction  will  not  bar  a  subsequent  pros- 
ecution for  the  same  offense.' 

That  all  criminal  procedure  before  a  justice  must  generally  be 
instituted  by  complaint  and  warrant  will  be  perceived  by  reference 
to  a  former  part  of  this  work.*** 

§  891.  Appearance  of  the  accused,  the  trial  of  the  case,  and 
the  continuance  thereof. — "On  the  appearance  of*  the  accused, 
the  justice  may  proceed  to  try  the  case;  but  he  may  grant  con- 
tinuances from  time  to  time,  if  the  circumstances  of  the  case  re- 
quire it.  If  a  continuance  be  granted  at  the  instance  of  the  ac- 
cused, the  justice,  if  he  sees  fit,  may  require  him  to  enter  into  a 
recognizance,  with  surety  deemed  sufficient,  conditioned  for  his 
appearance  at  the  time  and  place  appointed  for  trial,  to  answer  for 
the  offense  with  which  he  is  charged,  and  if  such  recognizance  be 
not  given,  may  commit  him  to  prison  until  the  time  appointed  for 
trial,  but  such  imprisonment  shall  not  exceed  five  days.  The 
accused,  if  such  continuance  be  not  at  his  instance,  shall  be  dis- 
charged from  custody  on  his  own  recognizance,  or  witKout  a 
recognizance,  as  the  justice  shall  deem  proper.  The  justice  may 
render  judgment  on  any  recognizance  taken  by  him  pursuant  to 
this  section."* 


a  conviction  for  simple  assault  and 
battery,  under  Code,  Art.  553.  White 
V.  State,  9  Tex.  App.  390. 

An  acquittal  on  an  indictment  for 
&  felonious  assault  will  not  bar  a 
prosecution  for  the  same  offense  as  a 
common  assault  and  battery,  before 
ft  justice  of  the  peace.  State  v. 
Wightman,  26  Mo.  515. 

Where  an  afficavlt  made  before  a 
justice  charges  an  indictable  offense 
above  the  grade  of  assault,  for  which 
the  defendant  is  subsequently  in- 
dicted and  acquitted,  such  acquittal 
may  be  pleaded  in  bar  of  further  pro- 
ceedings for  assault  before  the  justice. 
Idem* 


Where  the  accused,  after  trial  upon 
the  merits,  has  been  acquitted  before 
a  justice  of  the  peace,  the  state  can 
not,  upon  appeal  to  the  district  court, 
compel  him  to  stand  a  second  trial. 
State  v.  Van  Horn,  26  la.  402. 

2  Code,  ch.  50,  sec.  220;  1906,  sec. 
2171. 

8  17  Am.  &  Eng.  Enc.  Law.  (2d 
Ed.),  593,  594,  citing  a  large  num- 
ber of  cases,  among  which  is  Com.  v. 
Jackson,  2  Va.  Cas.  601. 

3oA»«e,  §§865-872. 

4  Code,  1899,  ch.  50,  sec.  225;  1906, 
sec.  2176. 
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§  892.    When  the  accused  may   demand  ,  a  trial  by  jury. — 

"When  the  penalty  authorized  by  law  is  a  fine  exceeding  five  dol- 
lars, or  imprisonment,  the  accused  shall  be  entitled  to  a  trial  by 
twelve  jurors,  or  a  less  number  if  demanded,  under  the  regula- 
tions respecting  such  trials  in  civil  suits  before  justices;  except 
that  no  peremptory  challenge  shall  be  allowed  to  the  state,  and 
that  the  jury  shall  be  sworn  well  and  truly  to  try  the  case  be- 
tween the  state  and  the  accused,  and  to  give  a  true  verdict  accord- 
ing to  the  evidence.  If  the  jury  find  the  accused  guilty,  they 
shall,  subject  to  the  limitations  prescribed  in  section  two  hundred 
and  nineteen  of  this  chapter,  ascertain  the  fine  and  term  of  im- 
prisonment, if  any,  not  exceeding  ten  days,  unless  the  same  be 
fixed  by  law."" 
I 

§892a.  The  right  to  trial  "by  jury. — Except  where  the  fine 
is  limited  by  law  to  an  amount  not  exceeding  five  dollars,  and 
imprisonment  can  not  be  lawfully  inflicted,  the  defendant,  if  the 
case  be  in  a  justice's  court,  may  demand  as  of  right  a  trial  by 
jury.  If  a  jury  be  impanelled  in  such  case  and  find  the  defendant 
guilty,  they  shall  ascertain  the  amount  of  the  fine,  unless  it  is 
fixed  by  law.*^** 

.  §  893.  Form  of  docket  entry  granting  continuance  on  motion 
of  accused   and  requiring  recognizance   for  his   appearance. — 

After  the  proper  recitals  of  zvhat  has  taken  place  before  the  jus- 
tice, proceed  as  follows:  And  thereupon  on  motion  of  the  defend- 
ant the  trial  hereof  is  continued  until  the  day  of  , 

19 — ,  at o'clock,  A.  M.,  at  my  office  in  the  district  of , 

in  said  county  and  state.*     And  being  required  by  me  so  to  do, 

the   said   C.    D.   entered   into  a   recognizance,   with  and 

as  his  sureties,  in  the  penalty  of dollars,  conditioned 

for  his  appearance  before  me  at  the  time  and  place  aforesaid. 

§  894.  Form  of  docket  entry  granting  continuance  on  motion  of 
accused  and  committing  him  to  jail  in  default  of  recognizance. — 

Continue  os  in  form  under  §  893,  to  the  asterisk,  and  proceed 
as  follows:  And  the  said  C.  D.  having  failed  to  enter  into  a 
recognizance  for  his  appearance  at  the  time  and  place  aforesaid, 

sCode,  1899,  ch.  50,  sec.  226;  Code,  fiaCode,  1913,  cIl  36,  sec  6,  serial 
1906,  sec.  2177.  sec  1492. 
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I  ordered  him  to  be  confined  in  the  jail  of  this  county  and  there 
safely  kept  to  await  the  further  hearing  hereof. 

§  895.  Form  of  docket  entry  granting  continuance  on  motion 
of  accused  dispensing  with  recognizance  for  his  appearance. — 

After  the  proper  recitals  of  what  has  taken  place  before  the  jus- 
tice, continue  as  follows:    And  thereupon,  upon  motion  of  the 

defendant,  the  further  hearing  hereof  is  continued  until  the 

day  of ,  19 — ,  at o'clock,  a.  m.,  at  my  office  in  the 

district  of  ,  county  of ,  and  state  aforesaid. 

§  896.  Form  of  docket  entry  granting  continuance  on  motion 
of  state,  taking  accused's  own  recognizance  for  his  appearance. 

— After  the  proper  recitals,  continue  as  follows:   And  thereupon, 

on  motion  of  the  state,  the  trial  hereof  is  continued  until  the 

day  of ,  19 — ,  at  o'clock,  a.  m.,  at  my  office  in  the 

district   of  ,   county   of  ,    state   of   West   Virginia. 

Whereupon  the  said  defendant  entered  into  a  recognizance  with- 
out surety  before  me  in  the  sum  of dollars,  conditioned  for 

his  appearance  before  me  at  the  time  and  place  last  aforesaid,  to 
answer  said  charge. 

§  897.  Form  of  docket  entry  granting  continuance  on  motion 
of  state  dispensing  with  recognizance  for  the  appearance  of  the 
accused* — After  the  proper  recitals,  continue  as  follows:  And 
thereupon,  on  motion  of  the  state,  the  trial  hereof  is  continued 

until  the day  of ,  19 — ,  at o'clock,  a.  m.,  at 

my  office  in  the  district  of  ,  county  of  ,  state  of 

West  Virginia. 

§  897a.  Form  of  docket  entry  of  forfeiture  of  defendant's 
recognizance. — After  the  proper  recitals  showing  what  has  already 
been  done  by  and  before  the  justice,  continue  as  follows:  And  now 

on  the day  of ,  19 — ,  at  o'clock,  a.  m.,  the 

hour  to  which  this  case  was  continued,  comes  the  representative 
of  the  state  {if  the  state  have  a  represefttative,  which  is  not  re-- 
quired  before  the  justice)  ^  but  the  defendant  did  not  appear  in 
obedience  to  his  recognizance,  and  thereupon  the  said  defendant, 

C.  D.,  and ,  his  surety,  were  each  thrice  audibly  called,  but 

came  not.     Wherefore  the  recognizance  entered  into  by  the  said  C.  D. 
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-,  his  surety,  on  the 


and 

me,  IS  hereby  declared  forfeited.* 


day  of 


-,  19 — ,  before 


§  898.    Form  of  docket  entry  of  judgment  upon  recognizance 
given  for  appearance  of  accused  upon  continuance  of  case. 

State  of  West  Virginia, 


Plaintiff, 

VS. 

C.  D.  and  E.  F., 
Defendants. 

On  this  


Upon  a  forfeited  recognizance. 


day  of 


19 — ,  came  the  state  by  her 


attorney   and   showed   to  his   satisfaction   by   the   record   of   the 

undersigned  justice  that  default  was  on  the day  of , 

19 — ,  made  upon  the  recognizance  taken  by  the  undersigned  for 
the  appearance  of  said  C  D.  before  the  undersigned  justice,  and 
that  said  E.  F.  was  the  surety  in  said  recognizance  and  process 
against  the  said  defendants  issued  by  me  and  placed  in  the  hands 

of ,  a  constable  of  this  county,  to  be  served  upon  the  said 

defendants  to  show  cause  why  judgment  should  not  now  be  ren- 
dered against  them  upon  said  recognizance,  having  this  day  been 
returned  executed  as  to  the  said  E.  F.,  and  not  found  as  to  the 
said  C.  D.,  and  the  said  E.  F.  failing  to  show  cause  why  judgment 
should  not  now  be  rendered  against  him  the  said  E.  F., 

It  is  therefore  considered  by  me  that  the  state  of  West  Vir- 
ginia do  recover  of  and  from  the  said  E.  F.  the  sum  of  

dollars,  the  penalty  named  in  said  recognizance,  with  her  costs  as 
by  me  taxed  in  and  about  the  prosecution  of  her  action  in  this 
behalf  expended. 

L.  M.,  J.  P.^ 
Taxation  of  costs. 
{Here  specify  the  costs  by  items,) 


« There  must  be  a  record  of  de- 
fendant's forfeiture  of  his  cognizance. 

7  It  will  be  observed  in  the  above 
form,  that  there  is  a  recital  of  the 
issuance  of  process  against  the  de- 
fendants to  show  cause  why  judgment 
should  not  be  rendered  against  them 
upon  the  default  of  the  accused  upon 
his  recognizance,  and  that  such  pro- 
cess is  returned  executed  as  to  one 
of  them,  and  as  to  such  one  the  judg- 


ment is  rendered.  This  is  necessary 
because  an  absolute  judgment  can  not 
be  entered  against  the  bail  on  a  crim- 
inal recognizance,  until  it  appears 
from  the  record  that  he  has  had  an  op- 
portunity to  produce  the  body  of  his 
principal,  or  of  showing  cause  why 
his  principal  does  not  appear.  Well- 
maker  V.  TerreU,  3  Ga.  A.  791,  60  S. 
£.  464. 
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§  899.    Form  of  docket  entry  impanelling  and  swearing  jury 
to  try  the  case  and  rendering  verdict  finding  defendant  guilty. 


State  of  West  Virginia, 

vs. 

C.  D. 


Upon  a  charge  of  assault  and 
battery. 


On  this  day  of ,  19 — ,  A.  B.  made  complaint  on 

oath  before  me  that  C.  D.  did  on day  of ,  19 — ,  in 

the  county  of  ,  state  of  West  Virginia,  make  an  assault 

upon  him  the  said  A.  B.,  and  him  the  said  A.  B.  did  then  and  there 
beat,  wound  and  ill-treat  and  other  wrongs  and  injuries  to  him 
the  said  A.  B.  did  then  and  there  do.  Whereupon  I  issued  a  war- 
rant  of   arrest   addressed  to  any   constable   of   the   said   county 

of  ,  commanding  the  said  constable,  in  the  name  of  the 

state  of  West  Virginia,  to  forthwith  apprehend  and  bring  before 
me  or  some  other  justice  of  said  county  the  body  of  said  C.  D., 
to  answer  said  complaint,  and  to  be  further  dealt  with  according 

to  law,  and  delivered  said  warrant  to ,  a  constable  of  said 

county.  And  the  accused  having  been  brought  before  me  in  the 
custody  of  said  constable,  and  announcing  himself  ready  for  trial, 
and  demanding  a  jury  of  twelve  for  the  trial  of  the  said  charge, 
thereupon  I  issued  a  venire  facias  and  delivered  the  same  to  said 
constable,  commanding  him,  in  the  name  of  the  state  of  West  Vir- 
ginia, to  summon  twelve  qualified  jurors  to  appear  before  me  at 

my  office  on  this  day  at  the  hour  of o'clock  A.  m.,  to  serve 

as  a  jury  in  the  trial  of  the  said  C.  D.  upon  the  the  charge  afore- 
said.   And  at  the  hour  of o'clock  as  aforesaid  the  following 

jurors  appeared  in  obedience  to  said  venire  facias:  {here  insert  the 
names  of  the  jurors).  And  the  said  jurors  being  examined  on 
oath  as  to  their  qualifications,  and  being  found  duly  qualified  to 
sit  in  the  trial  of  said  case,  they  were  by  me  duly  impanelled 
and  sworn  to  try  the  same. 

And  the  jury  having  heard  all  the  evidence  introduced  on  behalf 
of  the  state  and  the  said  defendant,  retired  in  charge  of  the  con- 
stable to  consider  of  their  verdict,  the  said  officer  being  required 
to  keep  the  said  jury  together  and  not  permit  them  to  separate 
until  they  agreed  upon  a  verdict  or  were  duly  discharged  by  me. 

After  awhile  they  returned  into  my  office,  and  upon  their  oaths 
did  say:  ♦  ♦  "We,  the  jury,  find  the  defendant,  C.  D.,  guilty  of 
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assault  and  battery  as  charged  in  the  complajnt  and  fix  his  fine  al 
the  sum  of  ten  dollars. 

L.  M.,  Foreman."* 

§  900.  The  judgment  in  a  criminal  case  and  what  may  be 
included  in  it — Issuance  of  execution  thereon — Issuance  of  fee 
bills.— "Whether  the  trial  is  by  a  jury  or  not,  if  the  judgment 
be  against  the  accused,  it  shall  be  for  the  costs  of  the  proceeding 
in  addition  to  the  fine  and  term  of  imprisonment  imposed,  and 
when  the  accused  is  sentenced  to  imprisonment,  whether  a  fine  be 
also  imposed  or  not,  or  is  imprisoned  for  non-payment  of  a  fine 
and  costs,  the  jailer's  fees  shall  be  included  in  the  costs.  Execu- 
tion, to  be  collected  out  of  the  personal  property  of  the  accused, 
may  be  issued  on  such  judgment  for  fine  and  costs,  or  for  the 
costs  alone,  if  the  judgment  be  for  imprisonment  and  costs  with- 
out fine.  Fee  bills  may  be  issued  .against  the  accused  for  costs 
incurred  at  his  instance,  including  the  jailer's  fees,  under  the  same 
regulations  and  with  like  effect  as  in  civil  suits."  • 

§  901.  Form  of  docket  entry  of  judgment  upon  verdict  of 
guilty. — Proceed  as  in  form  given  under  §  899  to  the  asterisk,  and 
continue  as  follows:  It  is  therefore  considered  by  me  that  the 
said  C.  D.  be  fined  the  sum  of  ten  (10)  dollars,  and  that  he  do 
pay  the  costs  of  this  proceeding,  as  taxed  by  me  and  appearing 
on  my  docket. 

,  J.  p. 

Taxation  of  costs. 

{Here  insert  the  costs,  duly  itemised,) 

§  901a.  Docket  entry  of  plea  of  guilty  of  offense  charged  in 
the  warrant. 

State  of  West  Virginia,    1     tt  i.  r  .l         i      r  i      i 

I     Upon  a  charge  of  the  unlawful  sale 

P    '  I     ^^  intoxicating  liquors. 

On  the day  of  ,  19 — ,  the  undersigned,  a  justice 

of  the  peace  within  and  for  the  district  of  ,  in  the  county 

of  and  state  of  West  Virginia,  issued  his  warrant,  upon 

the  complaint  of  A.  B.  made  upon  oath,  for  the  arrest  of  C.  D., 

8  Code,  1899,  ch.  50,  sec.  227;  Code,  1906,  sec  2178. 
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charging  him  with  the  unlawful  sale  of  intoxicating  liquors,  and 

placed  the  said  warrant  in  the  hands  of ,  a  constable  of  said 

county,  to  be  executed;  and  on  the  same  day,  to-wit,  the  day  and 
year  last  aforesaid,  the  said  constable  by  virtue  of  said  warrant 
arrested  the  said  C.  D.  and  brought  him  before  the  undersigned 
justice;  and  now  the  said  defendant,  C.  D.,  appearing  to  the  said 
warrant  after  having  the  same  read  to  him,  for  plea  thereto  says 
that  he  is  guilty  of  the  charge  of  selling  and  offering  for  sale 
intoxicating  liquors  such  as  malt,  vinous  and  spirituous  liquors, 
wine,  porter,  ale  and  beer  as  charged  in  the  said  warrant.  {Here 
the  justice  zvill  enter  his  judgment  fining^  and  imprisoning  the 
said  C.  D,  and  sentencing  him  to  work  upon  the  public  roads.y 

§  902.  Form  of  verdict  and  docket  entry  of  judgment  of  not 
guilty. — Proceed  as  in  the  form  given  under  §  899  to  the  *  *  and 
continue  as  follozvs:  "We,  the  jury,  find  the  defendant,  C.  D.,  not 
guilty  as  charged  in  the  complaint  in  this  case. 

L.  M.,  Foreman." 

It  is  therefore  considered  by.  me  that  the  said  C.  D.  be  and  he 
is  hereby  discharged  from  further  prosecution  upon  the  charge 
of  assault  and  battery  in  the  complaint  in  this  case  made  against 
him  and  that  he  go  thereof  without  day. 

,  J.  P. 

§903.  Imprisonment  for  failure  to  pay  fine  and  costs — Im- 
prisonment to  be  in  county  jail — Warrant  and  commitment. — 

"When  a  fine  is  imposed,  whether  with  or  without  imprisonment, 
and  whether  execution  be  issued  under  the  preceding  section  or 
not,  the  justice,  if  he  see  fit,  may  adjudge  the  offender  to  be 
imprisoned  until  such  fine  and  all  the  costs  are  paid,  but  not  ex- 
ceeding ten  days  for  that  cause  ^  and  if  fine  and  imprisonment  be 
imposed,  the  offender  may  be  imprisoned  for  not  exceeding  ten 
days  on  account  of  the  non-payment  of  the  fine  and  costs,  in  addi- 
tion to  the  term  of  imprisonment  imposed  for  the  offense.  When 
the  offender  is  to  be  imprisoned  it  shall  be  in  the  county  jail  unless 

B  It  is  necessary  to  sustain  the  plea  elude   the   discharge  of  the  prisoner 

of  guilty  that  the  warrant  state  such  on  a  writ  of  habeas  corpus.    State  v. 

facts  as  consiitute  an  offense,  other-  Erasweller,  78  W.  Va.  214,  88  S.  E. 

wise  the  plea  of  guilty  involves  no  ad-  788, 
mission  of  crime  and  will  not  pre- 
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Otherwise  provided  by  law,  under  a  warrant  of  commitment  to  be 
issued  by  the  justice.  And  if  he  is  not  in  custody,  the  justice  may 
issue  a  warrant  for  his  arrest,  and  commitment  in  such  jail."^* 

§  904.  Form  of  verdict  and  docket  entry  for  imprisonment  of 
defendant  until  fine  and  costs  are  paid. — Proceed  as  in  form 
given  under  §  899  to  the  *  *  and  continue  as  follows:  "We,  the 
jury,  find  the  defendant,  C.  D.,  guilty  of  assault  and  battery  as 
charged  in  the  complaint  and  fix  his  imprisonment  in  the  county 
jail  at  five  days  (or  whatever  the  term  of  imprisonment  may  be 
that  the  jury  ascert^n^  and  do  fix  his  fine  at  the  sum  of  ten 
dollars. 

L.  M.,  Foreman." 

It  IS  therefore  considered  by  me  that  the  said  C.  D.  be  im- 
prisoned in  the  county  jail  of  this  county  for  the  period  of  five 
days,  the  time  ascertained  and  fixed  by  the  jury  in  their  verdict 
this  day  rendered  in  this  proceeding,  and  that  he,  the  said  C.  D., 
be  further  imprisoned  in  the  said  county  jail  for  ten  days  in 
addition  to  said  five  days,  unless  the  fine  of  ten  dollars  fixed  by 
the  said  jury  in  their  verdict  aforesaid  and  the  costs  of  this  pro- 
ceeding amounting  to dollars,  be  sooner  paid. 

,  J.  P. 

§  905.  Form  of  warrant  of  conoimitment  imprisoning  defend- 
ant until  fine  and  costs  are  paid. 

State  of  West  Virginia,  County  of : 

To  the^keeper  of  the  jail  of  said  county: 

Whereas,  on  the  day  of  ,  19 — ,  before  me,  the 

undersigned  justice  in  and  for  the  district  of  and  county 

aforesaid,  A.  B.  made  complaint  on  oath  that  C.  D.  did  on  the 

day  of  ,  19 — ,  in  the  said  county  upon  him,  the 

said  A.  B.,  make  an  assault,  and  him,  the  said  A.  B.,  did  then  and 
there  beat,  wound  and  ill-treat ;  whereupon  a  warrant  of  arrest  was 
issued  by  me  for  the  said  C.  D.,  addressed  to  any  constable  of  said 
county  and  was  placed  in  the  hands  of  G.  H.,  one  of  the  con- 
stables of  said  county,  who,  by  virtue  of  said  warrant,  brought 

10  Code,    1899,    ch.    6u,    Btjc.    228;  Code,  1906,  sec.  2179. 
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said  C.  D.  before  me  to  be  dealt  with  according  to  law.    And  on 

the day  of ,  19 — ,  in  my  said  county  the  said  C.  D. 

was  tried  by  me  upon  said  charge  and  by  me  found  guilty  and 
fined  in  the  sum  of  ten  dollars  ($10),  and  the  costs  of  the  pro- 
ceeding;  which   amounts   to  $ ;   and   it   was   also   by  me 

adjudged  that  the  said  C.  D.  be  imprisoned  in  the  jail  of  said 
county  for  the  period  of  ten  days,  unless  the  fine  and  costs  afore- 
said be  paid  before  the  expiration  of  that  time;  these  are  there- 
fore to  command  you  in  the  name  of  the  state  of  West  Virginia 
to  receive  into  your  keeping  and  safe  custody  the  body  of  said 
C.  D.  for  the  period  of  ten  days,  unless  you  shall,  before  the 
expiration  of  that  time,  be  otherwise  lawfully  directed. 

Given  under  my  hand  this day  of ,  19 — . 

.  J.  p. 

§  905a.  Two  justices  may  commit  prisoner  to  jail  of  another 
county,  when  a  county  is  without  a  sufficient  jail  or  the  jail  is 
to  be  removed,  rebuilt,  or  repaired. — It  is  provided  by  statute 
that:  When  a  county  is  without  a  sufficient  jail,  or  its  jail  is  to 
be  removed,  rebuilt  or  repaired,  the  circuit  court  thereof  may 
adopt  as  its  jail,  the  jail  of  another  county,  until  a  sufficient  jail 
is  obtained  by  building  or  repairing.  And  persons  committed,  or 
to  be  committed,  to  the  jail  of  the  first  mentioned  county,  at  or 
after  such  adoption,  and  before  a  sufficient  jail  is  so  obtained, 
shall  be  conveyed  to  the  jail  so  adopted. 

In  the  recess  of  the  court,  and  before  the  jail  is  adopted  under  the 
preceding  section,  any  two  justices  may,  by  a  warrant,  direct  any 
person  committed,  or  to  be  committed,  to  the  jail  of  such  county, 
to  be  conveyed  by  the  officer  in  whose  custody  he  may  be,  to  some 
other  jail,  to  be  designated  in  the  warrant." 

§  906.  Form  of  warrant  of  arrest  and  conunitment  when  de- 
fendant is  not  in  custody. 

State  of  West  Virginia,  County  of  ^"i 

To  any  constable  of  said  county: 

Whereas,  on  the  day  of  ,  19 — ,  before  me,  the 

undersigned  justice   within  and   for   the   district  of  and 

11  Code,  1913,  ch.  41,  sees,  47,  48,      serial  sees.  1688,  1689. 
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county  aforesaid,  A.  B.  made  complaint  on  oath  that  C.  D.  did  on 

the day  of ,  19 — ,  in  said  county,  upon  him  the  said 

A  B.  make  an  assault,  and  him  the  said  A.  B.  did  then  and  there 
beat,  wound  and  ill-treat;  whereupon  I  issued  a  warrant  of  arrest 
for  the  said  C.  D.,  addressed  to  any  constable  of  said  county  and 
placed  the  same  in  the  hands  of  G.  H.,  one  of  the  constables  of 
said  cotfnty,  who,  by  virtue  of  said  warrant,  brought  the  said  C.  D. 

before  me  to  be  dealt  with  according  to  law.    And  on  the 

day  of ,  19 — ,  in  my  said  county,  the  said  C.  D.  was  tried 

by  me  upon  the  said  charge  and  by  me  found  guilty,  and  fined  the 
sum  of  ten  dollars  and  the  costs  of  the  proceeding,  which  amount 

to dollars;  and  it  was  also  by  me  adjudged  that  the  said 

C.  D.  be  imprisoned  in  the  jail  of  the  said  county  for  the  period 
of  ten  days,  unless  the  fine  and  costs  aforesaid  be  paid  before  the 
expiration  of  that  time ;  and  the  said  C.  D.  not  being  in  custody, 

TKese  are,  therefore,  to  command  you,  in  the  name  of  the  state 
of  West  Virginia,  to  forthwith  apprehend  and  deliver  to  the  jailer 
of  the  said  county,  the  body  of  said  C.  D.,  and  you,  the  said  jailer, 
are  hereby  commanded  in  the  name  of  the  state  of  West  Virginia, 
to  receive  into  your  keeping  and  safe  custody  the  body  of  the  said 
C  D.  for  the  period  of  ten  days,  unless  you  shall,  before  the 
expiration  of  that  time,  be  otherwise  lawfully  directed. 

Given  under  my  hand,  this day  of ,  19 — . 

,  J.  P. 

§  907.  Criminal  case  may  be  tried  by  a  justice  without  plea 
or  issue. — In  a  case  involving  a  criminal  charge,  the  case  may  be 
tried  without  the  plea  of  "not  guilty"  before  a  justice.  The  charge 
is  not  taken  for  confessed  in  the  absence  of  a  plea,  but  the  prose- 
cution must  prove  its  case,  just  as  if  a  plea  of  not  guilty  had  been 
entered.^-  The  rule  in  the  circuit  court  upon  an  indictment  is 
different,  and  there  a  plea  is  indispensable.^ 


18 


§  907a.    Form  of  docket  entry  where  the  justice  tries  the  case 
on  a  plea  of  not  guilty  and  finds  the  defendant  guilty  and  renders 

judgment  accordingly. — On  the  day  of  ,  19 — ,  A. 

B.  made  complaint  on  oath  before  me,  a  justice  of  the  peace, 

12  Moundsville  v.  Velton,  35  W.  Va.  i8  Moundsville  v.  Velton,  supra. 

217,  221,  13  S.  E.  373. 


735 


CRIMINAL   PROCEDURE — ^TRIAL  OF  THE   CASE. 


§907c 


charging  one  C.  D.  with  selling  intoxicating  liquors,  and  offer- 
ing and  exposing  for  sale  intoxicating  liquors  contrary  to 
law ;  whereupon  I  issued  a  warrant  for  the  arrest  of  the  said 
C.  D.,  charging  him  with  the  unlawful  sale  of  spirituous  liquors 
and  offering  and  exposing  for  sale  such  liquors,  and  placed  the 

same  in  the  hands  of  ,  a  constable,  who  executed  the  said 

warrant  by  bringing  the  said  C.  D.  before  me,  a  justice  as  afore- 
said, to  be   dealt  with  according  to  law. 

Whereupon  the  said  defendant,  for  plea  to  the  said  warrant  and 
complaint,  says  that  he  is  not  guilty  of  the  offense  charged  therein 
and  demanded  a  trial;  and  having  heard  the  evidence  on  behalf 
of  the  state,  as  well  as  that  introduced  on  behalf  of  the  defendant, 
I  am  of  opinion  to  and  do  find  the  said  C  D.  guilty  as  charged 
in  the  said  complaint  and  warrant. 

It  is  therefore  considered  by  me,  justice  as  aforesaid,  that  the 
said  C.  D.  be  and  he  is  hereby  fined  the  sum  of  one  hundred 
dollars  and  imprisoned  in  the  county  jail  of  this  county  for  the 
period  of  two  months,  and  that  he  do  pay  the  costs  of  this  prose- 
cution, and  the  said  C.  D.  is  hereby  remanded  to  the  jail  of  this 
county,  to  be  in  the  custody  of  the  jailer  thereof  until  the  said 
term  of  imprisonment  shall  have  expired,  unless  he  shall  sooner 
be  lawfully  discharged  therefrom. 

.  L.  M.,  J.  P." 

§  907b.  When  two  justices  issue  warrants  in  a  criminal  case 
against  same  person  for  one  and  the  same  offense. — In  Page  v. 
Johnson,  Sheriff,**^  it  is  decided  that :  "While  justices  of  the  peace 
have  concurrent  jurisdiction  within  their  county  of  criminal  pro- 
ceedings cognizable  by  them,  the  one  first  issuing  the  warrant 
has  the  exclusive  right  to  hear  and  determine  the  case."  ^® 

§  907c.  Sentence  where  either  fine  or  imprisonment  may  be 
imposed,  but  not  both. — If  a  statute  authorizes  either  fine  or 


1*  The  above  form  is  based  upon  the 
provisions  of  eh.  32a  of  the  Code,  and 
see.  228a  of  ch.  50  of  the  Code. 

IB  77  W.  Va.  467,  87  S.  E.  849. 

i«  But,  "if  -after  one  justice  has  ac- 
quired jurisdiction  of  a  prosecution, 
another  justice  of  the  same  county, 
assuming  to  act  under  a  warrant  is- 
sued by  him  against  the  same  person 
for  the   same   offense,   tries   the   ac- 


cused and  sentences  him  to  imprison- 
ment, notwithstanding  the  pendency 
of  the  first  proceeding,  his  judgment 
is  erroneous  only,  and  not  void;  and 
the  person  detained  pursuant  to  such 
sentence  can  not  be  discharged  there- 
from upon  writ  of  habeas  corpus.*' 
Page  V.  Johnson,  Sheriff,  77  W.  Va. 
467,  87  S.  E.  849. 
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imprisonment  and  not  both,  as  punishment  for  an  offense,  a  sen- 
tence of  fine  and  imprisonment  in  such  case  is  unauthorized  and 
void,  and  the  person  detained  under  such  sentence  may  be  dis- 
charged therefrom  by  writ  of  habeas  corpus.^'' 

§  907d.  Person  convicted  of  crime  shall  be  sentenced  to  labor 
on  public  roads — Escape  of  person  sentenced  to  work  on  public 
roads. — Sheriff  to  employ  guards — Deduction  for  good  behavior. 

— That  all  male  persons  over  the  age  of  sixteen  years,  who  may 
be  convicted  before  a  justice  of  the  peace  of  crime,  of  which  such 
justice  has  jurisdiction,  and  sentenced  by  such  justice  of  the  peace 
to  imprisonment  in  the  county  jail,  and  to  pay  a  fine  and  costs, 
shall  be  sentenced  by  such  justice  of  the  pea.ce  to  labor  on  the 
public  roads  of  the  county,  under  the  direction  of,  and  with  those 
worked  by  the  county  road  engineer,  or  other  representative  of 
the  county  court  having  such  work  in  charge,  during  the  time  of 
such  imprisonment,  and  until  said  fine  and  costs  are  satisfied; 
and,  whenever  a  fine  and  costs  are  imposed  on  such  person,  with- 
out imprisonment,  and  said  fine  and  costs  are  not  paid,  such  justice 
of  the  peace  shall  sentence  such  person  to  labor  on  the  public 
roads  of  such  county,  until  such  fine  and  costs  are  satisfied,  by 
crediting  such  person  on  said  fine  and  costs  the  amount  allowed 
by  law  for  such  labor;  and  such  person  so  sentenced  by  the 
justice  of  the  peace  shall  labor  on  the  public  roads  under  the 
direction  of  the  county  road  engineer,  or  other  officer  having  • 
charge  of  the  roads  under  the  supervision  of  the  county  court. 
Provided,  however,  that  such  justice  of  the  peace  before  whom 
any  such  prisoner  is  convicted,  may,  for  good  reasons  appearing 
to  him  and  entered  in  his  docket,  omit  from  the  sentence  that 
part  of  the  penalty  requiring  such  person  to  work  on  the  public 
roads  of  the  county. 

Whenever  any  such  person  shall  escape,  while  working  on  said 
public  road,  and  be  recaptured,  he  shall  be  taken  by  the  officer 
having  him  in  custody  before  a  justice  of  the  peace  in  the  county 
where  such  escape  was  made,  who  shall,  after  a  trial  and  upon 
conviction  for  such  escape,  sentence  him  to  labor  on  the  public 
roads  of  said  county  for  not  less  than  sixty  days  nor  more  than 
six  months,  and  to  pay  the  cost  of  making  arrest,  and  including 
all  cost  of  trial,  and  in  default  of  payment  shall  sentence  said 

17  Page  V.  Johiison,  Sheriflf,  supra. 


7Z7  CRIMINAL. PROCEDURE — ^TRIAL  OF  THE   CASE.  §  907e 

prisoner  to  work  out  said  cost  on  the  said  public  roads,  as  herein 
provided. 

The  sheriff,  v/ith  the  approval  of  the  county  court,  shall  employ 
a  sufficient  number  of  persons  to  guard  such  prisoners,  not  to 
exceed  one  for  every  ten  prisoners  so  employed  on  such  county 
roads,  and  the  wages  of  such  guards  shall  be  paid  out  of  the 
county  treasury,  when  allowed  by  the  county  court,  and  shall  not 
exceed  two  dollars  and  fifty  cents  per  day  for  each  guard. 

Every  person  sentenced  to  labor  on  the  public  roads  under  the 
provisions  of  this  act,  and  who  faithfully  complies  with  all  the 
rules  and  regulations  which  may  be  prescribed  by  the  county  road 
authorities,  governing  the  working  of  prisoners  on  the  public 
roads,  shall  be  entitled  to  a  deduction  of  his  sentence  of  five  davs 
from  each  month.^* 

§  907e.  Form  of  docket  entry  trying  person  charged  with 
crime  and  imposing  fine  and  costs  and  sentencing  party  convicted 

to  labor  on  the  public  roads. — On  this  day  of  , 

19 — ,   A.   B.   appeared  before  me,  a  justice  of  the   peace,   and 

made  complaint  on  oath  that  C.  D.  did  in  the  county  of  

and  state  of  West  Virginia,  on  the  day  of  ,  19 — , 

make  an  assault  upon  one  E.  F.  and  him  the  said  E.  F.  did  then 
and  there  beat,  wound  and  ill-treat;  whereupon  I  issued  my  war- 
rant for  the  arrest  of  the  said  C.  D.  and  delivered  the  same  into 

the  hands  of  ,  a  constable  of  said  county,  to  be  executed, 

and  thereupon  the  said  constable  on  the  day  and  year  first  above 
written  brought  the  said  C.  D.  before  me  to  answer  the  said 
charge,  and  the  said  C.  D.  for  plea  thereto  says  that  he  is  not 
guilty  as  charged  in  the  said  complaint  and  warrant,  and  after 
hearing  the  evidence  in  the  case  I  am  of  opinion  to  and  do  find 
the  said  C.  D.  guilty  as  charged  in  the  said  complaint  and  warrant. 

It  is  therefore  considered  by  me  that  the  said  C.  D.  be,  and  he 
is  hereby,  fined  the  sum  of  twenty  dollars;  and  I  further  find 
that  the  said  C.  D.  do  pay  the  costs  of  this  prosecution. 

And  the  said  C.  D.,  failing  to  pay  the  said  fine  and  costs,  it  is 
further  considered  that  the  said  C.  D.  be,  and  he  is  hereby  sen- 
tenced to  labor  on  the  public  roads  of  this  county  until  such  fine 
and  costs  are  paid,  by  crediting  the  said  C.  D.  on  said  fine  and 
costs  the  amount  allowed  by  law  for  such  labor. 

18  Code,  1913,  ch.  60,  sec.  228a — ^I,  serial  sec.  2783. 
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And  it  is  ordered  that  the  said  C.  D.  be  committed  to  the  jail  of 
this  county  that  he  may  be  there  retained  in  custody  until  he  may  be 
lawfully  placed  on  the  public  road  to  work  out  the  &aid  fine 
and  costs. 

L.  M.,  J.  P.^» 

§  907f.  Form  of  docket  entry  trying  person  charged  with 
crime  and  imposing  fine  and  imprisonment,  and  omitting  from 
the  sentence  the  penalty  requiring  the  person  to  work  on  the 

public  roads. — On  this  day  of  ,  19 — ,  A.  B.  made 

complaint  on  oaj:h  before  me,  a  justice  of  the  peace,  that  one 

C.  D.,  on  the day  of ,  19 — ,  in  the  county  of 

and  state  of  West  Virginia,  did  unlawfully  and  feloniously  take, 
steal  and  carry  away  one  sheep,  the  property  of  E.  F.,  and  of 
the  value  of  ten  dollars;  whereupon  I  issued  a  warrant  for  the 
arrest  of  said  C.  D.,  charging  him  with  said  offense  and  placed 
the  same  in  the  hands  of  a  constable  of  said  county  for  the  arrest 
of  the  said  C.  D. ;  now,  on  the  day  and  year  first  above  written, 
the  said  C.  D.  was  brought  before  me  by  the  said  constable  by 
virtue  of  the  warrant  aforesaid,  and  having  the  said  charge  read 
to  him,  said  C  D.,  he,  the  said  C.  D.,  for  plea  thereto,  says  that 
he  is  not  guilty  of  the  crime  charged  against  him  in  said  com- 
plaint and  warrant;  and  the  said  defendant  having  been  given 
time  to  get  his  witnesses,  now  again,  on  the  day  and  year  first 
above  written,  and  the  said  defendant  being  ready  for  trial,  with 
his  witnesses  present,  and  represented  by  counsel,  I  proceeded  to 
hear  the  evidence  for  and  on  behalf  of  the  state,  as  well  as  that 
introduced  by  and  on  behalf  of  the  defendant,  and  having  heard 
all  of  the  evidence,  I  am  of  opinion  to  and  do  find  the  said 
defendant,  C.  D.,  guilty  as  charged  in  said  complaint  and  warrant. 

It  is  therefore  considered  by  me  that  the  said  defendant,  C.  D., 
be,  and  he  is,  fined  the  sum  of  twenty  dollars.  And  I  further 
adjudge  that  the  said  C.  D.  be  imprisoned  in  the  county  jail  for 
the  period  of  fifteen  days,  and  it  is  further  considered  by  me  that 
the  said  C.  D.  do  pay  the  costs  of  this  prosecution. 

And  it  appearing  that  the  said  C.  D.  is  in  delicate  health  and 
for  that  reason  unable,  physically,  to  work  on  the  public  roads 
of  this   county,   I    hereby   omit   from   my  sentence   of  the    said 

19  The  foregoing  form  is  based  upon  the  Code,  1913,  ch.  60,  sec.  228a — I, 
serial  sec.  2783. 
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defendant  that  part  of  the  penalty  requiring  said  C.  D.  to  work 
on  the  public  roads  of  this  county. 

L.  M.,  J.  P.*« 

§  907g.  Form  of  docket  entry  finding  a  party  guilty — ^Escape 
after  being  sentenced  to  labor  on  the  public  roads,  and  sentenced 
to  further  labor  thereon. 

« 

State  of  West  Virginia,    ]     Upon  a  charge  of  escape  while  work- 
vs.  J.    ing  on  the  public  roads  after  sentence 

C.  D.  J     so  to  do. 

On  this day  of ,  19 — ,  C.  D.  was  brought  before 

me,  a  justice  of  the  peace  of  the  district  of ,  in  the  county 

of and  state  aforesaid,  by  E.  F.,  the  officer  having  him  in 

charge,  who,  after  due  examination  under  oath,  charges  the  said 
C.  D.,  with  the  offense  of  having  unlawfully  escaped  and  gone  at 
large  while  working  on  the  public  roads  of  said  county  and  while 
under  a  lawful  sentence  to  work  thereon  for  the  period  of  three 

months,   imposed   and   pronounced  by  ,   a   justice  of   said 

county,  on  the day  of ,  19 — ,  against  the  said  C.  D. 

after  trial  for  an  offense  of  which  the  said  justice  so  imposing 
said  sentence  had  jurisdiction;  whereupon  I  held  the  said  C.  D. 
for  the  trial  of  having  made  unlawful  escape  while  working  on 
the  public  roads  during  the  sentence  so  to  do  as  aforesaid. 

Thereupon  said  C.  D.  was  placed  on  trial  before  me  on  the 
said  charge,  and  having  heard  all  the  evidence  thereon,  I  find 
him,  the  said  C.  D.,  guilty  of  having  unlawfully  escaped  during 
the  time  he  was  working  on  the  public  roads  of  said  county  under 

a  sentence  requiring  him  to  do  so,  imposed  by  ,  a  justice 

of  said  county,  on  the  day  of  ,  19 — ,  as  aforesaid. 

It  is  therefore  considered  by  me  that  said  C.  D.  be,  and  he  is, 
hereby  sentenced  again  to  work  on  the  public  roads  of  this  county 
for  the  period  of  sixty  days,  to  commence  at  the  expiration  of 
the  period  of  the  said  former  sentence,  and  it  is  further  con- 
sidered that  said  C.  D.  do  pay  the  costs  9f  making  his  arrest  after 
his  said  escape,  including  the  costs  of  this  trial ;  and  in  the  default 
of  the  payment  thereof,  the  said  C.  D.  is  hereby  sentenced  to 
further  labor  on  the  public  roads  for  such  period  as  will  require 

zoCJode,  1913,  ch.  50,  sec.  228a— I,    serial. sec.*  2783. 


§  907i  Hogg's  treatise  and  forms.  740 

him  to  pay  the  same  by  crediting  him  with  the  amount  allowed 
by  law  in  such  case  made  and  provided. 

L.  M.,  J.  P.«i 

§  907h.  A  new  trial  can  not  be  awarded  by  a  justice  of  the 
peace  in  a  criminal  case. — No  provision  being  made  by  law 
authorizing  a  justice  to  grant  a  new  trial  in  a  criminal  case,  he 
has  no  jurisdiction  to  set  aside  a  judgment  of  conviction  of  a 
misdemeanor,  rendered  by  him  in  a  case  of  which  lie  has  juris- 
diction, and  grant  a  new  trial,  at  the  instance  of  the  defendant." 

§  907i.  Form  of  warrant  of  commitment  imprisoning  defend- 
ant until  fine  and  costs  are  paid  where  defendant  has  been 
sentenced  to  work  on  the  public  roads. 

State  of  West  Virginia,  County  of : 

To  the  keeper  of  the  jail  of  said  county: 

Whereas,  on  the  day  of  ,  19 — ,  the  undersigned 

justice  in  and  for  the  district  of  and  county  aforesaid, 

A.  B.  made  complaint  on  oath  that  C.  D,  did  on  the day 

of ,  19 — ,  in  the  said  county  {here  state  the  offense  charged, 

which  must  be  one  of  which  the  justice  has  jurisdiction)  ;  where- 
upon a  warrant  of  arrest  was  issued  by  me  for  the  said  C.  D., 
addressed  to  G.  H.,  a  constable  of  said  county,  who,  by  virtue 
of  said  warrant,  brought  said  C.  D.  before  me  to  be  dealt  with 

according  to  law.    And  on  the day  of ,  19 — ,  in  my 

said  county,  the  said  C.  D.  was  tried  by  me  upon  the  said  charge 
and  by  me  found  guilty  and  fined  in  the  sum  of  twenty  dollars, 

and  the  costs  of  the  proceeding,  amounting  to  $ ;  and  it 

was  also  by  me,  as  justice  aforesaid,  adjudged  that  the  said  C.  D. 
do  pay  the  said  fine  and  costs,  and  the  said  fine  and  costs  not 
being  paid,  I  thereupon  sentenced  the  said  C.  D.  to  labor  on  the 
public  roads  of  said  county,  under  the  direction  of  and  with  those 
working  under  the  county  court  engineer,  or  other  representative  of 
the  county  court  having  such  work  in  charge,  until  said  fine  and 
costs  were  satisfied,  by  crediting  said  C  D.  on  said  fines  and  costs 

21  This  form  is  based  upon  the  pro-  22  Gilbert   v.   Johnson,    Sheriff,   78 

visions  of  the  law  contained  in  the      W.  Va.  658,  &Q  S.  E.  111. 
Code,    1913,    ch.    60,    sec.    228a— I, 
serial  sec.  2783. 
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the  amount  allowed  by  law  for  such  labor.  These  are  therefore 
to  command  you,  in  the  name  of  the  state  of  West  Virginia,  to 
receive  into  your  keeping  and  safe  custody  the  body  of  the  said 
C  D.,  that  he  may  be  received  forthwith,  or  as  soon  as  may  be 
reasonably  convenient,  by  the  county  road  engineer,  or  other 
representative  of  said  county,  having  in  his  charge  the  perform- 
ance of  labor  upon  the  public  roads  of  said  county. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

38  This  form  has  been  prepared  for  posed  upon  him  and  he  is  sentenced 

use  under  the  Code,  1913,  ch.  60,  sec.  to  work  the  same  out  on  the  public 

228a — I,  serial  sec.  2783,  where  a  par-  roads  of  the  county  wherein  he  has 

ty  fails  to  pay  the  fine  and  costs  im-  been  convicted. 


CHAPTER   XXIX. 

CRIMINAL  PROCEDURE— VIOLATION  OF  TOWN 

ORDINANCES. 

« 

I  908.  The  proceeding  for  violation  of  ordinances  is  by  summons. 

909.  Form  of  summons  for  violation  of  town  ordinance. 

910.  Form  of  endorsement  on  summons  for  arrest  of  party  charged  with 

violation  of  town  ordinance. 

911.  Procedure  in  cases  involving  the  violation  of  town  ordinances. 

912.  To  whom  process  may  be  directed  in  cases  involving  violation  of  town 

ordinances. 

§  908.  The  proceeding  for  violation  of  ordinances  is  by  sum- 
mons.— ^"The  proceedings  in  such  case  shall  be  by  summons  in 
the  corporate  name  of  the  town  or  village,  as  plaintiff,  and  shall 
conform,  so  far  as  practicable,  to  the  regulations  respecting  civil 
actions  before  justices.  But  the  justice,  for  good  cause  shown, 
may,  by  endorsement  on  the  summons,  order  the  person  charged 
with  such  violation  to  be  forthwith  apprehended  and  brought  be- 
fore him  to  answer  therefor."  ^ 

§  909.    Form  of  summons  for  violation  of  town  ordinance. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To  any  constable  of  said  county: 

You  are  hereby  commanded,  in  the  name  of  the  State  of  West 
Virginia,  to  summon  C.  D.  to  appear  before  me  at  my  office  in  the 

district  of  ,  in  said  county,  on  the day  of  ,. 

190 — ,  at  —  o'clock  a.  m.  (or  p.  m.,  as  the  case  may  be),  to  answer 
the  complaint  of  the  Town  of ,  in  an  action  for  the  recov- 
ery of  a  fine  for  the  violation  of  a  certain  ordinance  existing  and 
in  force  in  said  town  prohibiting,  {here  state  the  matter  pro- 
hibited), it  being  charged  that  the  said  C.  D.  in  violation  of  said 

^  Code,  ISnn,  ch.  i)0,  sec.  232;  Code,      jurisdiction    of    justice    in    cases    in- 
1I)(M),  fc.ec.  2183.     See  ante  §  18o,  as  to      volving  violations  of  town  ordinances. 

~4J 
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ordinance  did,  (here  state  the  acts  of  the  defendant  constituting 
such  violation),  and  in  which  action  the  plaintiff  will  demand  judg- 
ment for.  $ ,  the  fine  prescribed  by  said  ordinance. 

Given  under  my  hand  this  — day  of ,  190. 

L.  M.,  J.  P.* 

%  910.  Form  of  endorsement  on  summons  for  arrest  of  party 
charged  with  violation  of  town  ordinance. — Good  cause  having 
been  made  to  appear  to  me  tlierefor,  it  is  hereby  ordered  that  the 
constable,  to  whom  this  summons  shall  be  delivered,  do  forthwith 
apprehend  the  within  named  C.  D.,  and  bring  him  before  me  to 
answer  the  charge  contained  in  said  summons. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.» 

§911.  Procedure  in  cases  involving  the  violation  of  town 
ordinances. — In  proceedings  before  a  justice  of  the  peace  for  the 
violation  of  town  ordinances  the  provisions  of  Sees.  225  to  228 
inclusive,  of  Qiap.  50  of  the  Code  of  West  Virginia  are  to  be  fol- 
lowed.* 

Although  the  statute  provides,"  that  "the  proceeding  in  such 
case  shall  be  by  summons  in  the  corporate  name  of  the  town  or 
village,  as  plaintiff,  and  shall  conform,  so  far  as  practicable,  to  the 
regulations  respecting  civil  actions  before  justices,"  the  criminal 
character  of  the  offense  involved  is  not  converted  into  a  demand 
of  a  civil  nature,  for  the  reason  that  criminal  proceedings,  so  far 
as  practicable,  and  not  repugnant  thereto,  always  correspond  to 
civil  proceedings,  unless  otherwise  provided.  Therefore  this  stat- 
ute, in  providing  for  summons  in  the  name  of  the  municipality,  as 
plaintiff,  to  be  converted  into  a  capias  by  endorsement^  when  neces- 
sary, complies  strictly  with  criminal  procedure;  the  name  of  the 
municipality  being  merely  substituted  for  the  state,  to  distinguish 
the  prosecutions  from  each  other,  and  control  the  disposition  of 
the  fines  and  costs  when  recovered.* 

•This    form    is   adapted   from   sec.  *  Code  West  Virginia,  ch.  60,   sec. 

231,  232,  ch.  50,  Code  West  Va.,  1006,  233,  and  of  Ed.  1906,  sec.  2184. 

sees.  2182,  2183.  'Code  West  Virginia,  sec.  232,  ch. 

•Adapted    from    the    requirements  60,   1906  Ed.  sec.  2183. 

and  provisions  of  sec.  232,  Code  W.  'City  of  Charleston  vs.  Beller,  46 

Va.,  ch.  60,  1906,  sec.  2183.  W.  Va.,  44,  30  S.  E.  162. 
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§  912.  To  whom  process  may  be  directed  in  cases  involving 
violation  of  town  ordinances. — The  statute  provides  that  "when 
the  suit  is  for  the  violation  of  an  ordinance  of  the  town  or  village, 
the  process  therein  may  be  directed  to  the  sergeant  or  constable 
of  said  town  or  village,  if  there  be  such  officer,  and  may  be  exe- 
cuted by  him  within  the  county."  ^  But  it  must  not  be  inferred 
from  this  statutory  provision  that  the  process  may  not  be  directed 
to  any  constable  of  the  county,  in  which  the  proceeding  is  insti- 
tuted. So.  therefore,  the  justice,  at  his  election,  may  direct  the 
process,  not  only  to  the  sergeant  of  the  town  or  village,  whose 
ordinances  are  violated,  but  also  to  any  constable  of  his  county. 

*  Sec.   233    cb.   50,   Code   of   West  Virginia;  1906  Ed.  2184. 
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1 918.  In  what  cases  an  appeal  may  be  taken  from  the  judgment  of  a  justice 

in  a  criminal  case — ^What  papers  shall  be  delivered  by  the 
justice  to  the  clerk  of  the  circuit  court  in  such  case — ^The 
—       trial  and  judgment  on  such  appeal. 
91da.  Defendant  in  a  criminal  case  may  appeal  from  a  judgment  of  convio- 

tion  as  a  matter  of  right  without  security. 
013&.  The  right  of  appeal  in  a  criminal  case  is  not  restricted  to  ten  days 

from  the  rendition  of  the  judgment  of  conviction. 

914.  Form  of  docket  entry  allowing  appeal  to  defendant  in  criminal  case. 
914ck  Form  of  docket  entry  allowing  an  appeal  in  a  criminal  case  without 

security  after  the  defendant  has  been  sentenced  to  work  on 
the  public  roads. 

915.  Form  of  paper  to  be  signed  by  the  justice  delivering  record  of  case 

to  circuit  clerk  on  appeal  in  criminal  case. 

916.  Appeal  in  criminal  case  from  judgment  of  justice  is  matter  of  right. 

917.  Form  of  order  trying  criminal  case  in  circuit  court  on  appeal  from  jus- 

tice. 

917<k  Form  of  order  trying  a  criminal  case  in  circuit  court  on  appeal  from  a 

justice  and  sentencing  defendant  to  work  on  the  public 
roads. 

917&.  Course  to  be  pursued  on  an  appeal  of  a  case  tried  by  a  justice  having 

no  jurisdiction  of  the  offense. 

917o.  Course  to  be  pursued  in  the  circuit  court  when  the  defendant  fails  to 

appear  to  prosecute  his  appeal. 

917(2.  Form  of  order  finding  defendant  ^ilty  on  an  appeal  where  such  de- 
fendant fails  to  appear  to  prosecute  his  appeal. 

917e.  Order  of  circuit  court  on  appeal  from  a  justice  of  the  peace  requiring 

a  party  to  give  a  recognizance  to  be  of  good  behavior  in  a 
case  in  which  the  judgment  of  the  justice  is  affirmed. 

917/.  Order  of  circuit  court  on  appeal  from  a  justice  of  the  peace  requiring 

a  party  to  give  a  recognizance  to  be  of  good  behavior  in  a 
case  in  which  the  complaint  is  dismissed. 

917jr.  Order  of  circuit  court  on  appeal  from  the  judgment  of  a  justice  re- 
quiring a  party  to  give  a  recognizance  in  a  case  where  the 
circuit  court  requires  a  new  recognizance. 

§  913.    In  what  cases  an  appeal  may  be  taken  from  the  judg- 
ment of  a  justice  in  a  criminal  case — ^What  papers  shall  be  de- 
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J- 
livercd  by  the  justice  to  the  clerk  of  the  circuit  court  in  such 
case — The  trial  and  judgment  on  such  appeal. — "Every  person 
sentenced  to  imprisonment  under  chapter  fifty  of  the  Code  of 
West  Virginia,  by  the  judgment  of  a  justice,  or  to  the  payment  of 
a  fine  of  ten  dollars  or  more  (and  in  no  case  shall  a  judgment  for 
a  fine  of  less  than  ten  dollars  be  given  by  a  justice  if  the  defend- 
ant, his  agent  or  attorney,  object  thereto)  shall  be  allowed  an  ap- 
peal to  the  circuit  court  of  the  county,  upon  entering  into  a  recog- 
nizance before  the  justice,  with  surety  deemed  sufficient,  to 
appear  before  the  said  court  on  the  first  day  of  the  next  temi 
thereof,  to  answer  for  the  offense  wherewith  he  is  charged,  and 
not  depart  thence  without  leave  of  the  court.  If  sucli  appeal  be 
taken,  the  warrant  of  arrest  (//  there  be  any),  the  transcript  of  the 
judgment,  the  recognizance  and  other  papers  of  the  case  shall  be 
forthwith  delivered  by  the  justice  to  the  clerk  of  the  court,  and 
the  court  shall  proceed  to  try  the  case  as  upon  indictment  or  pre- 
sentment, and  render  such  judgment  without  remanding  the  case, 
as  the  law  and  the  evidence  may  require.  If  the  judgment  be 
against  the  accused,  it  shall  include  the  costs  incurred  in  the  pro- 
ceedings before  the  justice  as  well  as  in  the  said  court,  including  a 
fee  of  ten  dollars  to  the  prosecuting  attorney,  and  the  jailer's  fees, 
if  any/' 1 

§  913a.    Defendant  in  a  criminal  case  may  appeal  from  a  judg- 
ment of  conviction  as  a  matter  of  right  without  security. — It 

might  be  concluded  from  what  is  stated  in  the  next  preceding  sec- 
tion that  a  person  convicted  of  an  offense  by  a  justice  could  not 
appeal  from  the  judgment  except  upon  entering  into  a  recogni- 
zance with  sufficient  surety  for  his  appearance  before  the  circuit 
court  at  the  next  term  thereof.  But  the  statute-  authorizing  an 
appeal  in  a  criminal  case  is  not  so  construed  by  our  court.  In 
Vetoch  V.  Hufford,  justice,^  it  is  held  that  sec.  230,  cK.  50,  of  the 
Code,  properly  construed,  gives  the  accused  an  absolute  and  "un- 
conditional right  of  appeal  from  the  judgment  of  the  justice,  as  a 
means  of  preserving  to  him  on  such  appeal  trial  by  a  jury  of  twelve 
persons  according  to  the  course  of  the  common  law;  his  right  to 
be  discharged  from  custody  pending  such  appeal,  however,  to  be 
conditioned  upon  his  entering  into  a  recognizance  with  surety, 
and  conditioned  as  required  by  said  section."  ^® 

1  Code,  1890,  ch.  50,  sec.  230;  1906,  of   the  peace   is   entitled,  as  matter 
80C.  2181.  of  right,  to  an  appeal  without  giving 

2  Code,  1013,  ch.  50,  sec.  230,  serial  bond  or  entering  into  a  recognizance, 
see.  2785.  provided   he   applies   therefor   within 

374  W.  Va.  785,  82  S,  E.  1009.  a   reasonahle   time  after  conviction." 

■''a  The    supreme    court    of    appeals  The  following  are  the  other  three 

of  this  state  holds  in  State  v.  Tharp,  and-  last   points    of    the   syllabus    in 

81   W.  Va.  194,  94  S.  E.  119,  that  "a  this  case: 

])crson  convicted  of  crime  by  a  justice  "A  justice   of   the   peace   can   not 
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§913b.  The  right  of  appeal  in  a  criminal  case  is  not  re- 
stricted to  ten  days  from  the  rendition  of  the  judgment  of  con- 
viction.— In  civil  cases,  as  we  have  seen,*  an  appeal  should  be 
taken  within  ten  days  after  the  judgment  is  rendered,  but  there  is 
no  time  limit  as  to  the  taking  of  an  appeal  in  a  criminal  case.*  An 
appeal  in  such  case  should  be  allowed  by  the  "justice  who  ren- 
dered the  judgment  if  applied  for  within  a  reasonable  time,  and  if 
he  refuses  it  application  therefor  may  be  made  to  the  circuit 
court  of  the  county,  or  the  judge  thereof  in  vacation."  "  An  appli- 
cation made  within  ten  days  is  clearly  a  reasonable  time.*^ 

§  914.    Form  of  docket  entry  allowing  appeal  to  defendant  in 
criminal  case. 


State  of  West  Virginia, 
vs. 
C  D. 


Upon  a  charge  of  yetit  larceny. 


On  the 


day  of 


%  19 — ,  before  the  undersigned 


justice,  A.  B.  upon  complaint  under  oath  charged  that  C.  D.  on 

the day  of ,  19 — ,  in  the  county  of ,  and  state 

of  West  Virginia,  one  single  shovel  plow  of  the  value  of 
$5.00,  and  one  singletree  of  the  value  of  $1.25  (or  whatever  the 
property  may  be,  describing  t/),  of  the  property  of  the  said  A.  B., 
unlawfully  and  feloniously  did  steal,  take  and  carry  away,  and  pray- 
ing therein  that  he  be  apprehended  and  dealt  with  according  to  law. 
Whereupon  I  issued  a  warrant  for  the  arrest  of  said  C.  D.  and  placed 
the  same  in  the  hands  of  G.  H.,  a  constable  of  said  county,  to  be 
executed.  And  on  the day  of ,  19 — ,  the  said  con- 
stable returned  the  said  warrant  with  the  following  endorsement: 
^'Executed  the  within  warrant  by  arresting  the  within  named  C.  D., 
whose  body  I  now  have  before  the  justice.    G.  H.,  constable.'* 

Thereupon  the  defendant,  C.  D.,  by  his  attorney  (or  agent,  as 
the  case  may  be),  says  that  he  is  not  guilty  as  in  said  complaint 
is  charged  against  him.    After  hearing  the  evidence,  both  for  the 


defeat  the  right  of  appeal  by  unrea- 
sonable delay  in  granting  it,  after  ap- 
plication therefor  has  been  duly  made. 

"It  is  not  indispensable  that  the 
prisoner  should  appear  before  the 
justice  in  person  to  demand  an  ap- 
peal. 

"The  recognizance  or  appeal  bond 
provided  for  by  sec.  230,  ch.  50,  Code, 
is  essential  to  secure  the  release  of 
the  prisoner,  pending  the  appeal,  but 
it  is  not  a  prerequisite  to  the  right  of 
appeal."  ^ 

It  is  decided  by  our  supreme  court 
of  appeals  that  ordinarily  an  appeal 
does  not  lie  in  a  criminal  case  from 


a  judgment  of  conviction  rendered 
upon  a  plea  of  guilty.  Nicely  v. 
Butcher,  81  W.  Va.  247,  94  S.  E.  147. 

"Before  receiving  a  plea  of  guilty  in 
a  criminal  case,  the  court  should  see 
that  it  is  made  by  a  person  of  com- 
petent intelligence,  freely  and  volun- 
tarily, and  with  a  full  understanding 
of  its  nature  and  effect,  and  of  the 
facts   on   which   it   is   founded." 

Nicely  v.  Butcher,  supra. 

4An*e,   §6.)6. 

B  Emsweller  v.  Wallace,  78  W.  Va. 
— ,  88  S.  E.  787. 

0  Emsweller  v,  Wallace,  supra, 

t  Idem, 
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state  and  the  defendant,  I  do  "find  the  said  C.  D.  guilty  as  charged 
in  said  complaint,  and  do  adjudge  that  the  said  C.  D.  do  pay  a 
fine  of  $15.00,  and  the  costs  of  this  prosecution,  which  amount 
to  the  sum  of  $ . 

And  the  said  C.  D.  desiring  to  appeal  from  this  judgment  to  the 
circuit  court  of  said  county,  he,  the  said  C.  D.,  together  with 
,  his  surety,  each  acknowledged  himself  to  owe  and  be  in- 
debted unto  the  state  of  West  Virginia  in  the  sum  of  $ '-,  to 

be  levied  of  their  respective  goods,  chattels,  lands  and  tene- 
ments and  unto  the  said  state  rendered ;  yet  upon  this  condition ; 
that  the  said  C.  D.  shall  appear  before  said  court  on  the  first  day 
of  the  next  term  thereof  to  answer  for  the  offense  wherewith  he 
is  charged,  and  not  depart  thence  without  leave  of  the  court,  then 
this  recognizance  is  to  be  void,  else  to  remain  in  full  force  and 
virtue. 

Whereupon  an  appeal  is  allowed  from  said  judgment  in  favor 
of  said  C.  D.  to  the  said  circuit  court. 

,  J.  P. 

§  914a.  Form  of  docket  entry  allowing  an  appeal  in  a  criminal 
case  without  security  after  the  defendant  has  been  sentenced 
to  work  on  the  public  roads. 


State  of  West  Virginia,      ]     Upon  a  charge  (whatever  the  crime 
vs.  |.     may  be,  state  it  succinctly,  as  petit 

C.  D.  J     larceny,  assault  and  battery),  etc. 


On  the day  of ,  19 — ,  A.  B.,  made  complaint  on 

oath  before  me  the  undersigned  justice  of  the  peace  of  the  dis- 
trict of in  the  county  of and  state  aforesaid,  that 

C.  D.  (here  state  -the  facts  set  forth  in  the  complaint  constituting 
the  offense,  which  must  be  one  of  which  the  justice  has  juris- 
diction) ;  whereupon  I  issued  a  warrant  for  the  arrest  of  the  said 

C.  D.  and  placed  the  same  in  the  hands  of  ,  a  constable 

of  said  county  to  be  executed,  and  on  the  same  day  the  said  C.  D. 
was  brought  before  me  in  the  custody  of  the  said  constable,  and 
having  the  said  complaint  and  warrant  read  to  him  pleaded 
thereto  that  he  was  not  guilty  of  the  offense  charged  in  said  com- 
plaint and  warrant;  and  upon  the  said  plea  of  not  guilty,  I,  jus- 
tice as  aforesaid,  tried  the  said  C.  D.  upon  the  said  charge,  and 
after  hearing  all  the  evidence  found  him  guilty  as  charged  in  said 
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complaint  and  warrant.  It  is  therefore  considered  by  me  that  the 
said  C.  D.  be  and  he  is  hereby  fined  the  sum  of  ten  dollars,  and  it  is 
further  considered  by  me  that  the  said  C.  D.  do  pay  the  said  fine  of 
ten  dollars  and  the  costs  of  this  prosecution ;  and  the  said  C.  D.  fail- 
ing to  pay  said  fine  and  costs  it  is  by  me  further  adjudged  that  the 
said  C.  D.  be  and  he  is  hereby  sentenced  to  labor  upon  the  public 
roads  of  the  said  county  under  the  direction  of  and  with  those 
worked  by  the  county  road  engineer,  or  other  representative  of  the 
county  having  said  work  in  charge,  until  said  fine  and  costs  are 
satisfied,  by  crediting  said  C.  D.  on  the  said  fine  and  costs  the 
amount  allowed  by  law  for  such  labor. 

And  thereupon  the  said  C.  D.  made  application  to  me  as  justice 

aforesaid,  on  this  the day  of ,  19 — ,  that  an  appeal 

be  allowed  to  him  to  the  circuit  court  of  said  county,  declaring 
his  inability  to  give  the  security  required  by  sec.  230  of  ch.  SO,  of 
the  Code  of  this  state,  and  filed  his  petition  before  me  to  that 
eiJFect;  and  it  appearing  to  me,  as  justice  aforesaid,  that  the  said 
C  D.  is  unable  to  give  the  security  required  by  said  sec.  230,  of  ch. 
50,  of  the  Code,  an  appeal  is  hereby  allowed  the  said  C.  D.  to  the 
circuit  court  aforesaid ;  but  the  said  C.  D.  is  to  remain  in  the  cus- 
tody of  the  jailer  of  this  county  pending  said  appeal,  unless  he 
shall  give  a  recognizance  before  me  with  surety  deemed  sufficient 
as  required  by  said  sec.  230,  of  ch.  SO,  of  the  Code,  or  unless  the 
said  C.  D.  is  otherwise  lawfully  discharged. 

L.  M.,  J.  P.» 

§  915.  Form  of  paper  to  be  signed  by  the  justice  delivering 
record  of  case  to  circuit  clerk  on  appeal  in  criminal  case. — After 
making  off  the  transcript  from  his  docket  in  a  criminal  case  where- 
in an  appeal,  has  been  allowed,  append  thereto  the  follo'vJlng  cer- 
tificate: I, ,  justice  of  the  peace  within  and  for  the  district 

of  ,  county  of  ,  state  of  West  Virginia,  do  hereby 

certify  that  the  foregoing  is  a  correct  transcript  of  the  judgment 
in  the  case  of  State  of  West  Virginia  vs.  C.  D.,  as  appears  from 
my  docket.    And  I  do  further  certify  that  the  warrant  of  arrest, 

sBeasley  v.  Town  of  Beckley,   28  pearance    in    the    circuit    court,    of 

W.  Va.  81.  course,  he  may  do  so,  but  he  can  not 

If  the  defendant  desires  to  appeal  be  discharged  from  custody.  See  ante^ 

without  giving  security  for  his  ap-  §  913a. 
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the  recognizance  and  all  other  papers  in  said  case  are  herewith 
returned  and  accompany  the  said  transcript. 


Given  under  my  hand,  this 


day  of 


-,1^. 


-,  J.  p. 


§  916.  Appeal  in  criminal  case  from  judgment  of  justice  is 
matter  of  right. — Inasmuch  as  an  appeal  from  the  judgment  of 
the  justice  under  the  provisions  and  regulations  of  the  statute  is  a 
matter  of  right,  therefore,  in  a  proceeding  before  the  mayor  of  a 
city,  town  or  village,  subject  to  the  provisions  of  chapter  47  of  the 
Cpde  of  West  Virginia,  for  the  recovery  of  a  fine  or  penalty  im- 
posed for  the  violation  of  any  of  its  ordinances,  where  the  of- 
fender has  been  sentenced  to  imprisonment,  or  to  the  payment  of 
a  fine  of  $10  or  more,  he  is  entitled,  as  a  matter  of  right,  to  an  ap- 
peal to  the  circuit  court  upon  entering  into  a  recognizance,  with 
sufficient  surety,  before  the  justice,  to  appear  before  the  said  court 
upon  the  first  day  of  the  next  term  thereof  to  answer  for  the  of- 
fense with  which  he  stands  charged,  and  not  to  depart  thence 
without  leave  of  the  court.* 

§  917.  Form  of  order  trying  criminal  case  in  circuit  court  on 
appeal  from  justice. 


State  of  West  Virginia, 

vs. 

C.  D. 


]  Upon  an  appeal  from  the  judgment 
|-  of  a  justice  upon  a  charge  of  petit 
J    larceny. 


This  day  came  the  state  by her  prosecuting  attorney  as 

well  as  the  said  defendant,  C.  D.,  in  person  and  by  ,  his 

attorney;  and  the  said  defendant  for  plea  here  in  this  court  says 
that  he  is  not  guilty  as  charged  against  him  in  ,the  complaint 
filed  in  this  case  and  of  this  he  puts  himself  upon  the  country 
and  the  state  does  the  like  and  issue  is  thereon  joined.     Where- 


»See  Vetock  v.  Hufford,  Justice, 
etc.,  74  W.  Va.  785,  88  S.  E.  793, 
which  holds  that  sec.  230  of  ch.  50, 
of  the  Code,  1913,  serial  sec.  2785 
"properly  construed  gives  the  accused 
absolute  and  unconditional  right  of 
appeal  from  the  judgment  of  the  jus- 
tice, as  a  means  of  preserving  to  him 


on  such  appeal  trial  by  a  jury  of 
twelve  persons  according  to  the 
course  of  the  common  law;  his  riglit 
to  be  discharged  from  custody  pend 
ing  such  appeal,  however,  to  be  con- 
ditioned upon  his  entering  into  a  re- 
cognizance with  surety,  conditioned  as 
required  by  said  section,'' 
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Upon  came  a  jury,  to-wit :  R.  G.,  and  eleven  other  good  and  lawful 
men  duly  selected  and  sworn  well  and  truly  to  try  the  issue 
joined  and  a  true  verdict  render  according  to  the  evidence.  And 
after  hearing  all  the  evidence  adduced  in  the  case  and  the  argu- 
ment of  counsel  thereon,  the  said  jury  were  sent  to  their  room  to 
consider  of  their  verdict,  and  after  a  time  returned  into  court  with 
the  following  verdict :  "We,  the  jury,  find  the  defendant  C.  D. 
guilty  of  petit  larceny  as  charged  against  him  in  the  complaint 
filed  in  this  case. 

R.  G.,  Foreman."  ^^ 

It  IS  therefore  considered  that  the  said  C.  D.  be  and  he  is  hereby 
(fined  the  sum  of  twenty  dollars  (or  whatever  the  fine  may  be  that 
the  court  fixes)  and  that  he  do  pay  the  costs  of  this  prosecution, 
as  well  as  those  incurred  by  the  state  before  the  justice  as  the 
costs  incurred  by  her  in  this  court,  including  a  fee  of  ten  dollars 
to  the  prosecuting  attorney  of  this  county. 

ft 

§  917a.  Form  of  order  trying  a  criminal  case  in  circuit  court 
on  appeal  from  a  justice  and  sentencing  defendant  to  work 
on  the  public  roads. 

State  of  West'"Virginia,    ] 

vs.  J.    Upon  appeal  from  a  justice. 

C.  D.  J 

This  day  came  the  state  by  her  prosecuting  attorney,  as  well 
also  as  the  defendant  by  his  attorney,  and  the  defendant  again 
pleaded  not  guilty  to  the  charge  against  him  set  out  in  the  com- 
plaint and  warrant  in  this  action,  and  he  puts  himself  upon  the 
country  and  the  state  doth  the  like  and  issue  is  thereon  joined. 
And  thereupon  came  a  jury,  to-wit:  J.  K.,  and  eleven  other  good 
and  lawful  men,  duly  selected,  qualified  and  sworn  to  well  and 
truly  try  the  case  between  the  state  and  the  accused,  and  to  render 
a  true  verdict  according  to  the  evidence. 

And  after  hearing  the  evidence,  the  court's  instructions  and 
the  argument  of  counsel,  the  jury  were  sent  to  their  room 
to   consider   of   their   verdict,    and    after    a    time    returned    into 

10  Upon  rendering  judgment  upon  f endant  io  work  upon  the  public  roads 

an  appeal  to  the  circuit  court,  aiter  of   the    county    as    provided    in   sec. 

trial  and   conviction   in    a  criminal  228a — ^I,  ch.  60,  and  sec.  27a — ^I,  du 

case,  the  court  should  sentence  the  de-  152,  Oode,  1913. 
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court  with  the  following  verdict:   "We,  the  jury,  find  the  defend- 
ant guilty  as  charged  in  the  complaint  and  warrant  in  this  case. 

J.  K.,  Foreman." 

It  is  therefore  considered  by  the  court  that  the  said  C.  D.  be 
and  he  is  hereby  fined  the  sum  of  twenty-five  dollars,  and  that 
he  be  imprisoned  in  the  county  jail  for  the  period  of  thirty  days, 
and  that  he  pay  the  costs  on  this  appeal,  as  well  also  as  the  costs 
before  the  justice, whfe  tried  this  action. 

And  it  appearing  to  the  court  that  the  said  C.  D.  is  a  male 
person  over  the  age  of  sixteen  years,  it  is  further  considered  that 
he  be,  and  he  is  hereby  sentenced  to  work  on  the  public  roads  of 
the  county  under  the  supervision  of  the  county  road  engineer,  or 
other  official  designated  by  the  county  court,  during  the  term  of 
his  imprisonment,  and,  thereafter,  until  said  fine  and  costs  are 
paid,  by  crediting  said  C.  D.  on  said  fines  and  costs  with  the 
amount  allowed  by  law  for  such  labor.*^ 

§  917b.  Course  to  be  pursued  on  an  appeal  of  a  case  tried  by 
a  justice  having  no  jurisdiction  of  the  offense. — If  a  justice  take 
cognizance  of  a  case  involving  the  charge  of  an  oflfense  which  he 
has  no  jurisdiction  to  try,  but  of  which  a  circuit  cSurt  does  have 
jurisdiction,  and  the  justice,  nevertheless,  tries  and  decides  the 
case  as  if  he  had  jurisdiction,  and  the  defendant  appeals  the 
case  to  the  circuit  court,  such  court  can  not  try  the  case  on 
appeal,  but  will  reverse  the  judgment  rendered  by  the  justice  and 
hold  the  defendant  to  answer  a  presentment  or  indictment  of  a 
grand  jury,*^  unless  the  oflfense  charged  be  barred  by  the  statute 
of  limitations,  in  which  case  the  accused  will  be  discharged  from 
custody.*^ 

§  917c.  Course  to  be  pursued  in  the  circuit  court  when  the 
defendant  fails  to  .appear  to  prosecute  his  appeal. — ^Upon  appeal 
by  a  defendant  from  the  judgment  of  a  justice  in  a  criminal  case, 
who  fails  to  appear  to  prosecute  his  appeal,  to  render  a  judgment 
upon  such  appeal  the  circuit  court  must  hear  the  case  upon  its 

11  The  form  above  given  is  based  on  12  State  v.  Harr,  77  W.  Va.  637, 6ft 

the  provision  of  the  Code  of   1913,  S.  E.  44. 

sec.  228ar— I,  serial  sec.  2783 ;  Idem,  i«  State  v.  Harr,  fupro. 
ch.  162,  sec.  27a — 1,  serial  sec.  5485. 
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merits   and  thus   find   the   defendant   guilty  as   charged   in   the 
complaint.^* 

§  917d.  Form  of  order  finding  defendant  guilty  on  an  appeal 
where  such  defendant  fails  to  appear  to  prosecute  his  appeal. 

State  of  West  Virginia, 

Appellee,  Upon  an  appeal  from  th^  judgment 

vs.  *    of  a  justice. 

C  D.,  Appellant. 

This  day  came  the  state  by  her  prosecuting  attorney,  and  the 
defendant  failing  to  appear  to  prosecute  his  action  and  in  dis- 
charge of  his  recognizance,  although  solemnly  thrice  called,  the 
state  by  her  attorney  demanded  a  trial  of  this  case,  and  thereupon 
signified  his  intention  to  waive  a  jury  and  submit  the  question 
of  the  defendant's  and  appellant's  guilt  to  the  court  in  lieu  of  a 
jury,  and  the  state,  by  her  said  attorney,  here  in  open  court 
expressly  waiving  a  trial  by  jury,  submitted  the  trial  of  this  case 
to  the  court  in  lieu  thereof. 

And  the  court  having  heard  the  evidence,  is  of  opinion  .to  and 
doth  find  the  defendant  guilty  as  charged  in  the  complaint  and 
warrant  filed  and  issued  in  this  cause. 

It  is  therefore  considered  by  the  court  that  the  said  defendant, 
C.  D.,  be,  and  he  is  hereby,  fined  the  sum  of  twenty-five  dollars, 
and  it  is  further  considered  by  the  court  that  the  said  defendant  pay 
to  the  state  of  West  Virginia  the  said  sum  of  twenty-five  dollars, 
the  fine  fixed  as  aforesaid,  and  the  costs  of  this  appeal,  as  well 
as  before  the  justice." 


i^Town  of  Rowlesburg  v.  Zelano, 
74  W.  Va.  142,  81  S.  E.  732. 

18  It  was  decided  in  the  case  of 
State  V.  Campbell,  42  W.  Va,  246,  24 
S.  E.  876,  that  a  defendant  in  a  mis- 
demeanor case  may  be  tried  in  his 
absence  where  the  case  does  not 
necessarily  involye  the  imprisonment 
of  the  defendant.  Therefore,  where 
a  fine  and  the  costs  are  imposed  only 
upon  the  defendant  he  may  be  tried 
not  only  in  his  absence  but  even  with- 
out the  presence  of  counsel,  and  the 
above  form  is  based  upon  that  prin- 
ciple. 

From  the  case  of  State  v.  Camp- 
bell we  take  the  following  from  the 


opinion  of  the  court:  "In  Pifer'a 
case,  14  Gratt.  713,  Judge  Allen 
properly  stated  the  rule  to  be  that  a 
judgment  for  a  mere  fine  could  be 
pronounced  in  the  defendant's  ab- 
sence, 'but  where  a  man  is  to  receive 
any  corporal  punishment,  judgment 
can  not  be  given  in  his  kbsence;  and 
the  reason  given  is  that  there  is  a 
capias  pro  fine,  but  no  process  to  take 
a  man  and  put  him  in  the  pillory.' 
Where  there  is  a  fine  only,  you  need 
not  have  the  defendant  present,  as 
you  can  collect  it  by  a  capias  pro  fine; 
but,  if  you  are  going  to  imprison, 
how  can  you  do  it  without  the  court 
has  its  hands  on  him?    There  is  no 
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§  917e.  Order  of  circuit  court  on  appeal  from  a  justice  of 
the  peace  requiring  a  party  to  give  a  recognizance  to  be  of  good 
behavior  in  a  case  in  which  the  judgment  of  the  justice  is  affirmed. 

State  of  West  Virginia, 
Appellee, 

^  T^    .A  '    „     .  r     of  good  behavior. 

C.  D.,  Appellant.         J  ^ 

This  day  came  the  state  by  her  prosecuting  attorney,  as  well 
as  the  defendant  in  person  and  by  his  counsel,  and  thereupon  the 
defendant  moved  to  quash  the  warrant  issued  in  this  case,  which 
motion  being  argued  by  counsel  and  considered  by  the  court  was 
overruled. 

And  thereupon  the  defendant  pleaded  not  guilty  to  the  matters 
recited  in  the  warrant  issued  by  the  justice,  upon  which  said 
justice  required  the  defendant  to  enter  into  a  recognizance,  and 
the  court  having  heard  all  of  the  evidence  adduced  on  behalf  of 
the  state,  as  well  as  that  on  behalf  of  the  recognizor  and  the 
argument  of  counsel  thereon,  the  court  is  of  opinion  to  and  doth 
hereby  affirm  the  action  of  the  justice  in  requiring  the  said  C.  D. 
to  enter  into  a  recognizance;  and  the  court  doth  also  adjudge  that 
the  said  C.  D.  do  pay  the  costs  incurred  on  this  Appeal  by  the 
state,  as  well  as  before  the  justice.^* 

§917f.  Order  of  circuit  court  on  appeal  from  a  justice  of 
the  peace  requiring  a  party  to  give  a  recognizance  to  be  of  good 
behavior  in  a  case  in  which  the  comf^aint  is  dismissed. 

State  of  West  Virginia,    1     tt  i  r  ■     .• 

...  I     Upon  appeal  from  a  justice  requirmg 

^^        '  [     defendant  to  give  recognizance  to  be 

-,   ^     .  '     „     ,  I     of  good  behavior. 

C  D.,  Appellant.  J  ^ 

This  day  came  the  state  by  her  prosecuting  attorney,  as  well  as 
the  defendant  in  person  and  by  his  counsel,  and  thereupon  the 

writ  after  judgment  to  take  him  and  be  imposed,  but  not  where  it  is  prob- 

put  him  in  jail,  or  in  the  pillory."  able    or    possible    that    punishment 

1  Biflh.  Cr.  Proc.  §  275.  "This  would  would  be  corporal.     Such  is  the  rule 

render   erroneous  the  award   of   the  stated  in  Crump's  Case,  1  Va.  Cas. 

Becond  capiat  in  this  case.    As  to  the  172,175.    So  1  Bish.  Cr.  Proc.  §  275 ; 

necessity  of  personal  appearance  for  Whart.  Cr.  PI.  &  Prac.  |§  550,  912; 

judgment,  Judge  Allen  stated  the  rule  note  to  Warren  v.  State,  68  Am.  Dec. 

to  be  that  confession  by  attorney  in  226;  ex  parte  Waterman,  33  Fed.  29; 

the     defendant's     absence     could    be  I  Chit  Cr.  Law,  695,  799,  712." 

taken  where  it  is  clear  and  certain  le  Code,  1913,  ch.  163,  sec.  6,  serial 

that  no  corporal  punishment  would  sec.  5497. 
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defendant  pleaded  not  guilty  to  the  matters  recited  in  the  warrant 
issued  by  the  justice  in  this  case,  upon  which  said  justice  required 
the  defendant  to  enter  into  recognizance,  and  the  court  having 
heard  all  the  evidence  adduced  on  behalf  of  the  state,  as  well  as 
that  on  behalf  of  the  recognizor  and  the  argument  of  counsel 
thereon,  the  court  is  of  opinion  to  and  doth  hereby  dismiss  the 
said  complaint,  and  that  the  defendant  be  discharged  without 
recognizance  being  of  him  required.^^ 

§  917g.  Order  of  circuit  court  on  appeal  from  the  judgment 
of  a  justice  requiring  a  party  to  give  a  recognizance  in  a  case 
where  the  circuit  court  requires  a  new  recognizance. 


State  of  West  Virginia, 

Appellee, 

vs. 


C.  D.,  Appellant.  j     °f  good  behavior. 


Upon  appeal  from  a  justice  requiring 
defendant  to  give  recognizance  to  be 


This  day  came  the  state  by  its  prosecuting  attorney,  as  well  as 
the  defendant  in  person  and  by  his  counsel,  and  thereupon  the 
.  defendant  pleaded  not  guilty  to  the  matters  recited  in  the  warrant 
issued  by  the  justice,  upon  which  said  justice  required  the  defend- 
ant to  enter  into  a  recognizance,  and  the  court  having  heard  all 
the  evidence  adduced  on-  behalf  of  the  state,  as  well  as  that  on 
behalf  of  the  recognizor,  and  the  argument  of  counsel  thereon, 
the  court  is  of  opinion  that  the  said  defendant,  C.  D.,  ought  to 
enter  into  a  new  recognizance.  It  is  therefore  ordered  that  the 
said  C.  D.  be,  and  he  is  hereby,  required  to  enter  into  a  new 
recognizance  before  the  clerk  of  this  court,  with  security  to  be 
approved  by  the  said  clerk,  and  upon  his  so  entering  into  a  new 
recognizance  he  is  to  be  discharged  from  further  custody;  and 
the  court  doth  also  adjudge  and  order  that  the  said  C.  D.  do 
pay  the  costs  incurred  on  this  appeal  by  the  state,  as  well,  also, 
as  before  the  justice.^" 

« 

IT  Code,  1913,  ch.  153,  sec.  6,  serial  is  Code,  1913,  ch.  153,  ace.  6,  serial 

sec.  5497.  sec.  5497. 
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920.  Warrant  in  abduction  where  the  intent  is  to  marry  the  female. 
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922.  Warrant    in    abduction   where   the    intent    is   the    prostitution   of    the 

female. 

923.  Observations  as  to  complaints  and   warrants  in  felony  cases. 
923a.  Form  of  warrant  of  arrest  charging  abortion. 

9236.  Form  of  warrant  charging  one  as  accessory  before  the  fact. 

924.  Form  of  warrant  for  arson — burning  dwelling-house  in  the  night  time. 

925.  Form  of  warrant  for  arson — burning  dwelling-house  in  the  daytime. 

926.  Form    of    warrant    for    arson — maliciously    setting    fire    to    anything 

whereby  dwelling-house,  jail  or  prison  is  burned. 

927.  Form  of  warrant  for  burning  meeting-house  under  section  4  of  chapter 

145  of  the  Code. 

928.  Form  of  warrant  for  burning  a  banking-house.  * 

929.  Form  of  warrant' for  burning  a  barn. 

930.  Form  of  warrant  for  burning  a  bridge,  boat  or  other  vessel. 

931.  Form  of  warrant  for  burning  property  with  intent  to  injure  insurer. 

932.  Form  of  warrant  for  blackmailing. — Extorting  money  by  threatening 

to  injure  the  character  of  another. 

933.  Form  of  warrant  for  blackmailing. — Extorting  money  by  threatening 

injury  to  the  property  of  another. 

934.  Form  of  warrant  for  buggery  with  a  beast. 
936,  Form  cf  warrant  for  buggery  with  human  being. 

936.  Form  of  warrant  for  bribing  an  officer. 

937.  Form  of  warrant  for  attempting  to  bribe  an  officer. 

938.  Form  of  warrant  for  officer  receiving  bribe. 

939.  Form  of  warrant  for  burglary — breaking  and  entering  dwelling-house 

in  the  night  time  with  intent  to  commit  larceny. 
040.  Form  of  warrant   for  entering  dwelling-house   in   night  time   without 

breaking. 

941.  Form  of  warrant  for  breaking  and  entering  dwelling-house   in   night 

time  with  intent  to  commit  murder. 
756 


/37  CRIMINAL  PROCEDURE,  ETC. — FORMS. 

I  942.  Form  of  warrant  for  breaking  and  entering  in  night  time  an  outhouse 
adjoining  to  or  occupied  with  a  dwelling-house. 
043.  Warrant  for  breaking  and  entering,  or  entering  without  breaking,  an 
office,    shop,    storehouse,    or   railroad   car,    will    intent   to    commit 
larceny. 

944.  Form   of   warrant   for    breaking    and   entering,    or    entering   without 

breaking,    an    office,    shop,    etc.,   with    intent   to   commit   murder, 
rape  or  robbery. 

945.  Form  of  warrant — cattle  or  other  beasts — administering  poison  to. 

946.  Form  of  warrant  for  violation  of  election  law. — Delivering  ballots  to 

a  person  other  than  election  commissioners. 
946a.  Form  of  warrant  for  violation  of  election  law. — Unlawfully  removing 
ballots. 

947.  Form  of  warrant  for  violation  of  election  law. — ^Making  false  affidavit 

in  order  to  vote. 

948.  Form  of  warrant  for  violation  of  election  law. — Making  false  return 

of  result  of  election. 

949.  Form  of  warrant  for  violation  of  election  law. — ^Illegal  voting. 

960.  Form  of  warrant  for  embezzlement  by  any  public  officer. 

961.  Form  of  warrant  for  embezzlement  by  common  carrier. 

962.  Form  of  warrant  for  forgery. 

953.  Form  of  warrant  for  obtaining  money  under  false  pretenses. 

954.  Form  of  warrant  for  obtaining  goods  under  false  pretenses. 
966.  Form  of  warrant  for  larceny. 

966.  Form  of  warrant  for  manslaughter. 

967.  Form  of  warrant  for  murder  at  common  law. 

958.  Form  of  warrant  for  murder  under  the  statute. 

959.  Form  of  warrant  for  murder  by  poison. 

960.  Form  of  warrant  for  perjury. 

961.  Form  of  warrant  for  subornation  of  perjury. 

962.  Form  of  warrant  for  arrest  for  fighting  a  prize  fight. 

963.  Form  of  warrant  for  acting  as  second,  or  trainer,  etc.,  in  a  prize  fight. 

964.  Form  of  warrant  for  assisting  or  abetting  in  a  prize  fight. 
966.  Form  of  warrant  for  rape. 

966.  Form  of  warrant  for  carnal  knowledge  of  child  under  the  age  of  four- 

teen years. 

967.  Form  of  warrant  for  attempt  to  commit  rape. 
068.  Form  of  warrant  for  robbery. 

969.  Form  of  warrant  for  receiving  stolen  goods. 

070.  Form  of  warrant  for  maliciously  shooting  a  person  with  intent  to  kill. 

971.  Form  of  warrant  for  shooting  a  person  in  commission  of  felony. 

972.  Form  of  warrant  for  shooting  a  person  in  an  attempt  to  commit  felony. 

973.  Form  of  warrant  for  treason. 

974.  Form  of  warrant  for  treason. — Another  form. 


Hogg's  treatise  and  forms.  758 

§  974a.  Form  of  warrant  for  procuring  female  for  house  of  prostitution — 

Second  offense. 

9745.  Form  of  warrant  for  the  malicious  burning  of  any  pile  or  parcel  of 

wood,  stack  of  wheat,  grain,  fodder,  or  straw. 

974^.  Form  of  warrant  for  issuing  and  delivering  check  without  funds  in 
(  bank  to  pay  same. 

974(2.  Form  of  warrant  for  conspiracy  to  inflict  bodily  injury  and  in  pur- 
suance thereof  bodily  injury  is  inflicted. 

9746.  Form  of  warrant  for  embezzlement  by  any  agent,  clerk,  or  servant  of 

any  person.  Arm  or  company. 

974/.  Form  of  warrant  for  embezzlement  or  fraudulent  conversion  of  bullion, 

money,  bank  notes,  or  other  security  for  money. 

974^.  Form  of  warrant  for  embezzlement  or  fraudulent  conversion  of  bullion, 

money,  bank  notes  or  other  security  for  money,  consisting 
of  a  series  of  acts  covering  a  considerable  period  of  time. 

9747i.  Another  form  of  warrant  for  robbery. 

974i.  Form  of  warrant  for  forging  a  writing  presented  to  the  county  court 

to  be  appointed  a  registrar  of  voters. 

974/.  Warrant  for  making  false  affidavit  to  be  registered  as  a  voter. 

974X;.  Warrant  for  entering  or  omitting  name  of  voter  from  registration 

without  an  order  of  the  county  court  so  to  do. 

974L  Warrant  for  issuing  a  false  registration  certificate  by  clerk  or  regis- 
trar. 

974m.  Warrant  for  registering  name  of  a  person  not  a  qualified  voter. 

974n^  Warrant  for  failure  of  a  person  taking  part  in  a  lawless  combina- 
tion to  disperse  after  being  duly  commanded  to  do  so. 

974o.  Warrant  for  bigamy. 

974p.  Warrant  for  incest. 

974g.  Warrant  for  unlawfully  disinterring  or  displacing  a  dead  human  body. 

974r.  Warrant  for  kidnapping  a  child  under  fourteen  years  of  age. 

9748.  Warrant  for  the  fraudulent  destruction  or  concealment  of  a  will. 

974^  Warrant  against  a  guardian  or  other  fiduciary  for  wilfully  and  know- 
ingly failing  to  make  and  return  an  inventory  as  required 
by  law. 

974ii.  Warrant  for  wilfully  destroying  a  vessel  with  intent  to  injure  the 

owner  thereof. 

974i;.  Warrant  for  rioter  pulling  down  or  destroying  a  dwelling  houae. 

974to.  Warrant  for  an  officer  who  voluntarily  suffers  a  prisoner  charged 

with  a  felony  to  escape  from  jail. 

97407.  Warrant  for  second  offense  for  the  sale  of  intoxicating  liquors. 
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I 

§  918.  Complaint  in  abduction  where  the  intent  is  to  marry 
the  female. 

State  of  West  Virginia,  County  of  — : ,  to-wit: 

To ,  a  constable  bf  said  county: 

Before  the  undersigned,  a  justice  of  the  peace  within  and  for 
the  county  aforesaid,  this  day  personally  appeared   A.   B.,   who, 

after  being  by  me  duly  sworn,  says:    That  C.  D.,  on  the  

day  of  ,  190—,  in  said  county,  did  unlawfully  and  felon- 
iously take  away  (or  detain)  one  F.  G.,  a  female,  against  the  will 
of  said  F.  G.,  with  intent  to  marry  (or  defile,  as  the  case  may  be) 
her,  the  said  F.  G. 

The  said  A.  B.  therefore  prays  that  the  said  C.  D.  may  be  ap- 
prehended and  held  to  answer  the  said  complaint,  and  be  dealt 

with  in  relation  thereto  as  the  law  may  require. 

• 

-^  A.  B.,  Complainant. 

Taken,  sworn  to,  and  subscribed  before  me  by  the  said  A.  B., 

this day  of ,  190—. 

L.  M.,  J.  P. 

§  919.  Definition  of  a  criminal  complaint. — A  complaint  is  a 
form  of  legal  process,  consisting  of  a  formal  allegation  or  charge 
against  a  party,  made  or  presented  to  the  proper  court,  usually 
a  justice  of-  the  peace,  as  for  a  crime  committed.*  It  imports  a 
written  charge  in  clear  and  distinct  form,  so  that  a  person  of  com- 
mon understanding  may  know  what  is  intended.^ 

It  is  said  that  the  term  "complaint"  is  a  technical  one,  descrip- 
tive of  proceedings  before  magistrates,  and  a  complaint  may  be 
made  before  one  magistrate  and  the  warrant  thereon  returned  to 
another  for  hearing;^  and  it  implies  that  the  charge  is  made  under 
oath,  and  it  is  generally  so  made.*  Evidently  our  Statute  requires 
that,  in  order  to  issue  a  warant  for  the  arrest  of  a  person  charged 
with  an  offense,  the  complaint  shall  be  under  oath.* 

*  State  V.  Dods  Co.,  20  Neb.  595,  31  *  Campbell    v.    Thompson,    16    Me. 

N.  W.   117.  117,  120;  State  v.  Dods  Co.,  supra. 

'State  V.   Goetz,   65  Kan.    125,   69  'See   Code,    1899,   ch.    156,   aec.   2; 

Pnc.  187,  188.  Code,  1906,  sec.  4507. 

•Commonwealth  v.  Davis,  28  Mass. 
432,  436. 
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§920.    Warrant  in  abduction  where  intent  is  to  marry  the 
female. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.   B.  has  this  day  made  complaint  on  oath  before 
me,  L.  M.,  a  justice  of  the  peace  of  the  said  county,  that  C.  D.,  on 

the day  of  ,  190 — ,  in  said  county,  did  unlawfully 

and  feloniously  take  away  (or  detain,  as  the  case  may  be)  one  F. 
G.,  a  female,  against  the  will  of  the  said  F.  G.,  with  intent  to 
marry  (or  defile,  as  the  case  may  be)  her,  the  said  F.  G. :  These 
are,  therefore,  to  command  you,  in  the  name  of  the  State  of  West 
Virginia,  to  forthwith  apprehend  the  said  C.  D.,  and  bring  him 
before  me  or  some  other  justice  of  the  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.* 

§  921.     Complaint  in  abduction  where  the  intent  is  the  pros- 
titution of  the  female. 

State  of  West  Virginia,  County  of ,  to-wit: 

Before  the  undersigned,  a  justice  of  the  peace  within  and  for 
the  county  aforesaid,   this  day  personally  appeared   A.   B.,  who, 

after  being  by  me  first  duly  sworn,  says  that  C.  D.  on  the 

day  of ,  190 — ,  in  said  county,  did  unlawfully  and  feloniously 

take  away  one  F.  G.,  a  female  child  under  the  age  of  fourteen 
years,  from  the  said  A.  B.,  the  person  then  having  lawful  charge 
of  the  person  of  the  said  F.  G.,  for  the  purpose  of  prostitution  (or 
concubinage,  as  the  case  may  be).  The  said  A.  B.  therefore  prays 
that  the  said  C.  D.  may  be  apprehended  and  held  to  answer  the 
said  complaint,  and  be  dealt  with  in  relation  thereto  as  the  law 

may  require. 

'    A.  B.,  Complainant. 

Taken,  sworn  to,  and  subscribed  before  me  by  the  said  A.  B., 

this day  of ,  190—. 

L.  M.,  J.  P. 

•The  form   here  given   is   intended      West  Virginia,   lft06,  and  which  ap- 
for  use  under  the  first  claus»e  of  sec-       pears  under  section  4216. 
tion  16  of  chapter  144  of  the  Code  of 
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1 922.  Warrant  in  abduction  where  the  intent  is  the  pros- 
titution of  the  female. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To ,  a  constable  of  said  countv : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  the  said  county,  that  C.  D.,  on 

the day  of  y  190 — ,  in  said  county,  did  unlawfully 

and  feloniously  take  away  one  F.  G.,  a  female  child  under  the  age 
of  fourteen  years,  from  the  said  A.  B.,  the  person  then  having 
lawful  charge  of  the  person  of  the  said  F.  G.,  for  the  purpose  of 
prostitution    (or,  concubinage,  as  the  case  may  be). 

These  are,  therefore,  to  command  you  in  the  name  of  the  State 
of  West  Virginia,  to  forthwith  apprehend  the  said  C.  D.,  and 
bring  him  before  me  or  some  other  justice  of  the  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this  the day  of ,  190 — . 

L.  M.,  J.  P. 

§  923.  Observations  as  to  complaints  and  warrants  in  felony 
cases. — In  all  the  forms  of  warrants  in  this  chapter  we  have 
embodied  the  essential  elements  of  the  offense  to  the  same  extent 
as  required  in  an  indictment.  So  it  is  not  necessary  to  give  the 
forms  of  complaints  as  they  may  be  readily  prepared  from  the 
warrants.  Likewise,  an  indictment  mav  be  drafted  from  the  war- 
rant,  and  the  insertion  of  forms  for  indictments  is  unnecessarv. 
Hence  the  omission  of  these  forms  in  this  work. 

Of  course,  it  is  scarcely  necessary  to  state  that  to  adapt  these 
warrants  to  an  indictment  it  will  be  necessary  to  insert  the  formal 
commencement  and  conclusion  necessary  to  a  complete  form  of  an 
indictment. 

§  923a.     Form  of  warrant  of  arrest  charging  abortion. 

State  of  West  Virginia,  County  of .  to-wit: 

To ,  a  constable  of  said  county : 

4 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county. 
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that  on  the  day  of ,  190 — ^  in  said  county,  C.  D. 

did  unlawfully  and  feloniously  administer  to  {or  cause  to  be  taken 
by  as  the  case  may  be)  one  F.  G.,  then  being  pregnant  with  a 
child,  a  certain  drug  {or  medicine,  or  whatever  the  substance  may 
he)  known  as  {here  insert  the  name  of  the  drug),  with  intent  to 
produce  abortion,  and  whereby  he,  the  said  C  D.,  did  produce 
such  abortion  and  destroy  the  said  child. 

These  are,  therefore,  in  the  name  of  the  State  of  West  Virginia, 
to  command  you  forthwith  to  apprehend  the  said  C.  D.,  and  bring 
him  before  me  or  some  other  justice  of  the  said  county,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190—. 

L.  M.,  J.  P.^ 

%  923b.  Form  of  warrant  charging  one  as  accessory  before 
the  fact. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.,  has  this  day  made  complaint  on  oath  before 
me,  L.  M.,  a  justice  of  the  peace  of  the  said  county,  that  G.  H., 

did  on  the day  of ,  190 — ,  in  the  county  of , 

feloniously,  willfully,  maliciously,  deliberately  and  unlawfully, 
slay,  kill  and  murder  one  J.  M.;  and  on  the  day  and  year  afore- 
said in  the  county  aforesaid  C.  D.  did  felonously,  unlawfully,  willfully, 
maliciously,  and  deliberately  counsel,  procure  and  instigate  the  said 
G.  H.  to  slay,  kill  and  murder  the  said  J.  M.  in  the  manner,  and 
at  the  time  and  place  aforesaid :  These  are,  therefore,  in  the  name 
of  the  State  of  West  Virginia,  to  command  you  forthwith  to  ap- 
prehend the  said  C.  D.  ^and  bring  him  before  me  or  some  other 
justice  of  said  county,  to  answer  the  said  offense,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this  ■  day  of ,  190—. 

L.  M.,  J.  P. 

'This  form  is  intended  for  use  un- 
der section  8  of  chapter  144  of  tk9 
Code,  W.  Va.,  1906,  and  sec.  4207. 
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§  924.     Form  of  warrant  for  arson — Burning  dwelling  house 
in  the  night  time. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county:  • 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  190 — ,  in  said  county,  did  feloniously  and 

maliciously,  in  the  night  time  of  that  day,  burn  the  dwelling  house 
of  him,  the  said  A.  B.,  situated  in  said  county:  These  are,  there- 
fore, in  the  name  of  the  State  of  West  Virginia,  to  command  you 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me, 
or  some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.» 

§925.    Form  of  warrant  for  arson — ^Burning  dwelling  house 
in  the  day  time. 

State  of  West  Virginia,  County  of '- — ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,'a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  190 — ,  in  said  county,  did  feloniously  and 

maliciously,  in  the  day  time  of  that  day,  burn  the  dwelling  house 
of  him,  the  said  A.  B.,  situated  in  said  county:  These  are,  there- 
fore, in  the  name  of  the  State  of  West  Virginia,  to  command  you 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me, 
or  some  other  justice  of  said  county,  to  answer  the  said  ccMnplaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 


L.  M.,  J.  P. 


'This  form  i«  adapted  from  the 
Code  of  West  Virginia,  Chapter  145, 
section  1,  Code  1906,  sec.  4235. 


§927  Hogg's  treatise  and  forms.  764 

§  926.    Form  of  warrant  for  arson — Maliciously  setting  fire 
to  anything  whereby  dwelling  house,  jail,  or  prison  is  burned. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B!  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  the  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  said  county,  did  feloniously  and 

maliciously  set  fire  to  a  certain  {here  specify  the  thing  set  on  fire) 
and  that  by  the  burning  thereof  the  dwelling  house  of  the  said 
A.  B.,  situate  in  the  said  county  {or  the  jail  or  prison,  as  the  case 
may  be)  was  burned,  in  the  night  time,  of  that  day.  These  are 
therefore,  in  the  name  of  the  state  of  West  Virginia,  to  command 
you  forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  l9 — . 

L.  M.,  J.  P.* 

§  927.    Form  of  warrant  for  burning  a  meeting-house  under 
sec.  4,  eh.  145  of  the  Code. 

State  of  West  Virginia,  County  of ,  to-wit : 

To  — '- — ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before 
me,  L.  M.,*  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on 

the  day  of  ,  19 — ,  in  said  county,  did  feloniously 

and  maliciously  burn  a  certain  meeting-house,   of  the  value  of 

dollars,  situate  in  the  said  county,  erected  {or  used)  for 

public  purposes,  to-wit,  for  the  public  worship  of  God,  and  called 
and  known  as  "Bruce's  Chapel'*  {or  by  whatever  name  it  is 
usually  known)  :  These  are,  therefore,  to  command  you  in  the 
name  of  the  state  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of 
said  county,  to  answer  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.^« 

•  Adapted  from  sec.  1  oi  en.  145  of  lo  Adapted  from  sec.  4  of  eh.  145 

Code,  W.  Va.,  1906,  and  sec  4236.  of  Code,  W.  Va.  1906,  and  sec.  4238. 
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§  928.    Form  of  warrant  for  burning  a  banking  house. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  190 — ,  in  said  county,  did  feloniously  and 

maliciously  burn  a  certain  banking  house,  the  property  of  R.  S., 
which,  with  the  property  therein  contained,  was  of  the  value  of 
one  thousand  dollars,  and  was  not  then  usually  occupied  by  per- 
sons lodging  therein  at  night,  and  which  banking  house  was  then 
situate  in  the  county  aforesaid:  These  are,  therefore,  in  the  name 
of  the  State  of  West  Virginia,  to  command  yoa  forthwith  to 
apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  said  complaint,  and  be  further 
dealt  with  acording  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P. 

§  929.     Form  of  warrant  for  burning  a  bam. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  190 — ,  in  said  county,  did  feloniously  and 

maliciously  burn  a  certain  bam,  the  property  of  said  A.  B.,  sit- 
uated in  the  said  county,  and  which  was  then  of  the  value  of  one 
hundred  dollars:  These  are,  therefore,  in  the  name  of  the  State  of 
West  Virginia,  to  command  you  forthwith  to  apprehend  the  saiti 
C.  D.  and  bring  him  before  me,  br  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

"  Adapted  from  fsection  6  of  chapter 
145  of  the  Code  cf  West  Virginia, 
1906,  and  sec.  4240. 
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§  930.    Form  of  warrant  for  burning  a  bridge^  boat  or  other 

vessel. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  190 — ,  in  said  county,  did  feloniously  and 

maliciously   burn   a   certain   bridge   constructed   over   and   across 

Ten  Mile  creek  (or,  a  certain  boat,  called  the  ),  and  the 

property  of  the  county  of ,  (naming  the  owner,  whether  a 

county  or  tozvn  or  city),  and  which  bridge  was  then  of  the  value 
of  one  hundred  dollars:  These  are,  therefore,  in  the  name  of  the 
State  of  West  Virginia,  to  command  you  forthwith  to  apprehend 
the  said  C.  D.  and  bring  him  before  m^  or  some  other  justice  of 
said  county,  to  answer  said  cbrhplaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  931.     Form  of  warrant  for  burning  property  with  intent  to 
injure  insurer. 

State  of  West  Virginia,  County  of , to-wit: 

To ,  a  constable  of  said  county : 

Wliereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,   190 — ,  in  said  county,  did  willfully  and 

feloniously  burn  a  certain  dwelling  house,  the  property  of  him  the 
said  C.  D.,  situate  in  the  said  dounty,  with  the  intent  thereby  to 
injure  and  defraud  the Insurance  Company,  the  said  dwell- 
ing house  being  then  insured  against  loss  and  damage  by  fire  by 

said  company,  by  virtue  of  a  policy  of  insurance  issued 

by  the  said Insurance  Company  in  favor  of  the  said  C.  D., 

and  which  policy  was  on  the  day  and  year  aforesaid  in  full  force 
and  effect.    These  are,  therefore,  in  the  name  of  the  State  of  West 

*' Adapted  from  section  7,  chapter 
145  cf  Code  of  West  Virginia,  1906, 
and  sec.  4241. 
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Virginia,  to  command  ybu  forthwith,  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  the  said  county, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this  day  bf ,  190 — . 

L.  M.,  J.  P.^» 

§  932.    Form  of  warrant  for  blackmailing — ^Extorting  money 
by  threatening  to  injure  the  character  of  another. 

State  of  West  Virginia,  County  of ,  to-wit : 

To — ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  said  county,  that  C.  D.,  on  the  day 

of  ,   190 — ,  in  said  county,  did  unlawfully  -and  feloniously 

threaten  to  accuse  the  said  A.  B.  of  having  committed  the  crime 
bf  burglary  by  feloniously  and  burglariously  breaking  and  entering 
the  dwelling  house  of  the  said  C.  D.,  in  the  night  time,  with  intent 
the  goods  and  chattels  of  the  said  C.  D.  in  the  said  dwelling  house 
then  situate,  to  take,  steal,  and  carry  away  (or  whatever  the  mat- 
ter charged  may  be),  and  the  said  C.  D.  did  thereby  feloniously 
extbrt  money  from  the  said  A.  B.,  to-wit,  the  sum  of dol- 
lars :  These  are,  therefore,  in  the  name  of  the  State  of  West  Vir- 
ginia, to  command  you  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  the  said  county,  to 
answer  the  said  complaint,  and  Jto  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.^* 

§  933.     Form  of  warrant  for  blackmailing — Extorting  money 
by  threatening  injury  to  the  property  of  another. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  cbmplaint  on  oath  before  me, 
L.  M.,  a  justice  of  said  county,  that  C.  D.,  on  the day  of 

>*Thi8  form   is  adapted   from  sec-  "Adapted  from  section  13  of  chap- 

tion  10  of  chapter  146  of  the  Code  of  ter  144,  Code  of  West  Virginia,  1906, 
West  Virginia,   1906,   and   sec.   4244.      and  sec.  4212. 
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,    190 — ,    in    said    county,    did    willfully     and     feloniously 


threaten  to  beat  and  injure  a  certain  horse,  called  "Prince,"  the 
property  of  the  said  A.  B.,  and  the  said  C  D.  did  thereby  feloni- 
ously extort  one  note  from  the  said  A.  B.,  the  property  of  the  saiil 

A.  B.,  which  note  bears  date  on  the day  of ,  190 — , 

payable  in  four  months  from  its  date  to  said  A.  B.  or  order,  in 

the  principal  sum  of dollars,  signed  by  one  O.  M.,  and  of 

the  value  of dollars : 

I  These  are,  therefore,  in  the  .name  of  the  State  of  West  Virginia, 
to  command  you  forthwith  to  aporehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  said  county,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190—. 

L.  M.,  J.  P. 

§  934.     Form  of  warrant  for  buggery  with  a  beast. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me. 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C  D.,  on  the 
day  of ,  190 — ,  in  said  county,  did  feloniously  com- 
mit the  heinous  and  monstrous  crime  of  buggery,  by  having  car- 
nal intercourse  and  copulation  with  a  beast,  to-wit,  a  sheep  (or 
cow,  mare,  br  other  beast,  as  the  case  may  be) :  These  are,  there- 
fore, to  command  you,  in  the  name  of  the  State  of  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me, 
or  some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  935,     Form  of  warrant  for  buggery  with  a  human  being. 

State  of  West  Virginia,  County  of .  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

"Adnptrd  from  section  12,  chapter  149  of  the  Code,  1906,  and  sec.  4363. 
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day  of ,  190 — ,  in  said  county,  did  in  and  upon  one 


P.  H,.  then  and  there  being,  willfully,  unlawfully  and  feloniously 
make  an  assault,  and  then  and  there  feloniously,  wickedly  and 
against  the  order  of  ifeture  had  a  venereal  affair  with  said  P.  H., 
and  then  and  there  feloniously  carnally  knew  him,  the  said  P.  H., 
and  then  and  there  did  feloniously,  wickedly  and  against  the  order 
of  nature  with  the  said  P.  H.,  commit  and  perpetrate  "the  infam- 
ous crime  against  nature,"  not  to  be  named  among  Christians: 
These  are  therefore  to  command  you,  in  the  name  of  the  State  of 
West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  bf  said  county,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P. 


§  936.    Form  of  warrant  for  bribing  an  officer. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  190 — ,  in  said  county,  did  unlawfully  and 

feloniously  give  the  sum  of dollars  to  one  R.  Q.,  then  a 

justice  of  the  peace  of  said  county,  and  before  whom  was  then 
and  there  pending  a  civil  action  for  the  recovery  of  a  claim  for 

dollars  against  one  F.  G.  and  in  which  civil  action  said 

C.  D.  was  the  plaintiff  and  the  said  F.  G.  was  the  defendant,  which 
civil  action  was  to  be  tried  and  determined  by  said  R.  Q.  and  of 
which  said  R.  Q.  as  such  justice  had  jurisdiction,  under  an  agree- 
ment made  between  the  said  C.  D.  and  the  said  R.  Q.,  that  he,  said 
R.  Q.,  would  give  judgment  in  said  civil  action  in  favor  of  said  C.  D., 
in  the  performance  by  him,  said  R.  Q.,  of  his  public  official  duties 
as  such  justice  of  the  peace  in  the  trial  and  determination  of  said 
civil  action :  These  are,  therefore,  in  the  name  of  the  State  of  West 
Virginia,  to  command  you  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
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answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of  r ,  190 — . 

L.  M.,  J.  P." 

§  937.    Form  of  warrant  for  attempting  to  bribe  an  officer. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C  D.  on  the 

day  of  ,  190—,  in  said  county,  did  unlawfully  and 

feloniously  attempt  to  bribe  T.  R.,  then  the  sheriff  of  said  county, 
by  offering  to  give  to  him,  the  said  T.  R.,  the  sum  of dol- 
lars, in  order  thereby  to  influence  him,  the  said  T.  R.,  in  the  per- 
formance of  his  official  duties,  in  this,  to-wit:  That  the  said  T.  R. 
as  such  sheriff  would  not  levy  an  execution  which  he,  said  T.  R. 
as  such  officer,  then  and  there  had  in  his  hands  against  the  said 
C.  D.  to  be  levied  upon  the  go'ods  and  chattels  of  him,  the  said 
C.  D.,  and  would  make  a  false  return  thereon  of  ''no  property 
found,"  which  execution  had  been  duly  issued  by  the  clerk  of  the 
circuit  court  of  said  county  in  favor  of  W.  Y.,  upon  a  judgment 

duly  rendered  on  the  day  of ,  190 — ,  by  said  circuit 

court  against  said  C.  D.  in  favor  of  said  W.  Y.,  for  the  sum  of 

dollars,  exclusive  of  the  costs,  and  the  said  C.  D.  then 

and  there  having  and  owning  a  sufficient  amount  of  personal  prop- 
erty out  of  which  to  make  and  satisfy  said  execution:  These  are, 
therefore,  in  the  name  of  the  State  of  West  Virginia,  to  command 
you  forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.^^ 

*•  Adapted    from    section    5a    I    of  "Adapted   from    section   5a   II    of 

chapter  147  of  Code,  West  Virginia,  chapter  147  of  the  Code  of  West  Vir- 
1906,  sec.  4206.  ginia,  1906,  sec.  4297. 
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§  938.    Form  of  warrant  for  officer  receiving  bribe. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.  bn  the 
— ^ay  of ,  190 — ,  in  said  county,  he  the  said  C.  D.  be- 
ing then  and  there  the  judge  of  the  circuit  court  of  said  county, 

did  unlawfully  and  feloniously  receive   from company,  a 

corporation,    the    sum   of  dollars,    under    a    promise    and 

agreement  bn  the  part  of  said  C.  D.,  so  being  the  judge  of  said 
circuit  court,  that  he,  said  C.  D.,  would  give  judgment  in  favor 
of  G.  T.,  in  a  certain  action  at  law  then  pending  in  the  circuit 
court  of  said  county,  and  which  said  action  would  be  heard  and 
decided  by  said  C.  D.  in  his  official  capacity  as  judge  of  said  court, 

and  the  said  sum  of dollars  was  then  and  there  so  received 

by  the  said  C.  D.  as  a  consideration  to  influence  him,  the  said 
C.  D.,  so  to  decide  said  case  in  the  performance  of  his  offi- 
cial and  public  duty  as  judge  of  the  circuit  court  of  the  county 
aforesaid :  These  are,  therefore,  in  the  name  of  the  State  of  West 
Virginia,  to  command  you  forthwith  to  apprehend  the  said  C.  D., 
and  bring  him  before  me,  or  some  bther  justice  of  the  said  county, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L,  M.,  J.  P.^« 

§  939.     Form  of  warrant  for  burglary — ^Breaking  and  entering 
dwelling  house  in  the  night  time  with  intent  to  commit  larceny. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.  on  the 

day  of ,  190—,  in  said  county,  did,  in  the  night  time 

of  that  day,  feloniously  and  burglariously    break    and  enter  the 

^Adapted  from  section  5a  III  of 
chapter  147  of  the  Code  of  West  Vir- 
ginia, 1906,  sec.  4298. 
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dwelling  house  of  the  said  A.  B.,  there  situate,  with  intent  the  goods 
and  chattels  of  the  said  A.  B.  in  the  said  dwelling  house  then  and 
there  being  feloniously  and  burglariously  to  steal,  take  and  carry 

away,  and  one  overcoat  of  the  value  of dollars,  of  the  goods 

and  chattels  of  the  said  A.  B.  in  the  said  dwellin-T^  house  then  and 
there  being,  feloniously  and  burglariously  did  steal,  take  and  carry 
away:  These  are,  therefore,  to  command  you,  in  the  name  of  the 
State  of  West  V^irginia,  to  forthwith  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  the  said  county, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.^» 

§  940.     Form  of  warrant  for  entering  dwelling  house  in  night 
time  without  breaking. 

State  of  West  \^irginia,  County  of ,  to-wit : 

To '■ — ,  a  constable  of  said  countv: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.  on  the 

day  of ,  190—,  in  said  county,  did  in  the  night  time 

of  that  day,  unlawfully  and  feloniously  enter  without  breaking 
the. dwelling  house  bf  the  said  A.  B.,  with  intent  the  goods  and 
chattels  of  the  said  A.  B.  then  and  there  unlawfully  and  feloni- 
ously to  steal,  take  and  carry  away,  and  one  hat  of  the  value  of 
four  dollars,  and  one  mirror  of  the  value  of  ten  dollars,  of  the 
goods  and  chattels  bf  the  said  A.  B.  in  the  said  dwelling  house 
then  and  there  being,  unlawfully  and  feloniously  did  steal,  take 
and  carry  away:  These  are,  therefore,  to  command  you,  in  the 
name  of  the  State  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.,  and  bring  him  before  me  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  unaer  my  hand  this  day  of ,  190 — . 

L.  M.,  J.  P.2« 

*•  Adapted  from  section  11,  chapter  ^Adapted  from  section  11  of  chap- 

n5  of  Code,  West  Virginia,  1900,  sec.  ter  145  of  the  Code  of  West  Virginia, 
4245.  1906,  sec.  4246. 
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■ 

§941.    Form  of  warrant  for  breaking  and  entering  dwelling 
house  in  day  time  with  intent  to  commit  murder. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  said  county,  that  C.  D.,  on  the  day  of 

,   190*-,  in  said  county,  did,  in  the  day  time  of  that  day, 

feloniously  and  burglariously  break  and  enter  the  dwelling  house 
of  the  said  A.  B.,  with  intent  then  and  there  to  feloniously,  will- 
fully, deliberately,  unlawfully  and  burglariously  to  slay,  kill  and 
murder  one  N.  J.,  then  and^  there  in  the  said  dwelling  house  being. 
These  are,  therefore,  to  command  you,  in  the  name  of  the  State 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.,  and  bring 
him  before  me,  or. some  other  justice  of  the  said  county,  to  answer 
the  said  complaint,  and  be  further  dealt  with'  according  to  law. 

Given  under  my  hand  this  day  of '—,  190 — . 

L.  M.,  J.  P." 

§  942.  Form  of  warrant  for  entering  in  night  time  without 
breaking  an  outhouse  adjoining  to  or  occupied  with  a  dwelling 
house. 

State  of  West  Virginia,  County  of ,  to-wit : 

0 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  said  county,  that  C.  D.,  on  the  day  of 

,  190 — ,  in  said  county,  did,  in  the  night  time  of  that  day, 

feloniously  and  burglariously  enter  without  breaking,  a  certain 
out-house  belonging  to  said  A.  B.,  not  then  and  there  a  dwelling 
house,  but  an  out-house  'adjoining  the  dwelling  house  of  the  said 
A.  B.,  with  intent  the  goods  and  chattels  of  the  said  A.  B.  in  said 
out-house  then  and  there  being,  to  steal,  take  and  carry  away,  and 
one  hand-saw  of  the  value  of  fifty  cents,  the  property  of  the  said 
A.  B.  did  feloniously  and  burglariously  steal,  take  and  carry  away : 
These  are,  therefore,  to  command  you,  in  the  name  of  the  State 
of  West  Virginia,   forthwith  to  apprehend  the  sa^d  C.  D.,  and 

^Adapted  from  section  11  of  chap- 
ter 145  of  the  Code  of  West  Virginia, 
1906,  sec.  4245. 
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bring  him  before  me,  or  some  other  justice  of  said  dounty,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this  day  of ,  190 — . 

L.  M.,  J.  P. 

§  943.  Form  of  warrant  for  breaking  and  entering,  or  enter- 
ing without  breaking,  an  office,  shop,  store  house,  or  railroad 
car,  with  intent  to  commit  larceny. 

State  of  West  Virginia,  County  of  — ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  190 — ,  in  said  county,  did  unlawfully  and 

feloniously  break  and  enter  (or  enter  without  breaking,  as  the  case 
may  be)  2i  certain  bffice,  (shop,  or  store  house)  belonging  to  said 
A.  B.,  and  not  a  dwelling  house  or  out-house  adjoining  thereto  or 
occupied  therewith,  with  intent  the  goods  and  chattels  of  the  said 
A.  B.  then  and  there  in  said  office  being,  to  steal,  take  and  carry 
away,  and  one  gold  pen  of  the  value  of  three  dollars,  the  pr'operty 
of  the  said  A.  B.,  then  and  there  in  said  office  being,  did  steal,  take 
and  carry  away:  These  are,  therefore,  to  command  you.  in  the 
name  of  the  State  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.,  and  bring  him  before  me  or  some  other  justice  bf  the 
said  county,  to  answer  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this  day  of ,  190 — . 

L.  M.,  J.  P.« 

§944.  Form  of  warrant  for  breaking  and  entering,  or  enter- 
ing without  breaking,  an  office,  shop,  etc.,  with  intent  to  commit 
murder,  rape  or  robbery. 

State  of  West  Virginia,  County  of , to-wit: 

To- ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me,. 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C  D.,  on  the 

"Adapted  from  sections  12  and  13 
of  chapter  145  of  the  Code  of  West 
Virginia,  1906,  sees.  4246,  4247. 
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day  of ,  190 — ,  in  said  county,  did  unlawfully  and 


feloniously  break  and  enter,  (or  without  breaking,  as  the  case  may 
be)  a  certain  shop  belonging  to  said  A.  B.,  and  not  a  dwelling 
house  or  out-house  adjoining  thereto  or  occupied  therewith,  with 
intent,  on  the  part  of  the  said  C.  D.,  violently  and  against  her 
will,  by  force,  feloniously  to  ravish  and  carnally  know  one  S.  T., 
a  female,  then  in  said  shop  being:  These  are,  therefore,  to  com- 
mand you,  in  the  name  of  the  State  of  West  Virginia,  forthwith 
to  apprehend  the  said  C.  D.,  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  day  of ,  190 — . 

L.  M.,  J.  P. 

§  945.    Form  of  warrant — Cattle  or  other  beast — ^Administer- 
ing poison  to. 

State  of  West  Virginia,  County  pf ,  to-wit : 

To '■ — ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

r-  day  of — ,  190 — ,  in  said  county,  did  maliciously  and 

feloniously  administer  a  certain  poison  called  arsenic  (or  whatever 
the  poison  may  be,  designate  it  according  to  the  fact)  to  a  certain 
cow  (or  hbrse,  or  whatever  kind  of  animal  it  may  be),  the  prop- 
erty of  said  A.  B.,  and  of  the  value  of  thirty  dollars,  by  mixing  the 
said  poison  with  the  food  of  the  said  cow,  with  intent  that  the  said 
poison  should  be  taken  and  swallowed  by  the  said  cow:    These 
..  are,  therefore,  to  command  you,  in  the  name  of  the  State  of  West 
I  Virginia,  forthwith  to  apprehend  the  said  C.  D.,  and  bring  him 
'  before  me,  or  some  other  justice  of  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  day  of ,  190 — . 


L.  M.,  J.  P. 


ss 


*  Adapted  from  section  25  of  chap- 
ter 146  of  the  Code  of  West  Virginia, 
1906,  sec.  4266. 
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§  946. — ^Form  of  warrant  for  violation  of  election  law — De- 
livering ballots  to  a  person  other  than  elation  commissioners. 

State^of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  said  county,  that  the  requisite  number  of  bal- 
lots, to-wit,  three  ballots  for  each  vote  cast  at  the  election  next 
preceding  the  one  at  which  said  ballots  were  to  be  used,  were  duly 
prepared   by   the   board   of  ballot   commissioners   of   said   county. 

for  use  at  an  election  held  in  said  county  on  the  day  of 

November,  190 — ,  that  before  said  election  was  held,  and  after  said 
ballots  had  been  so  prepared,  C.  D.,  one  of  the  duly  appbinted  and 
constituted  members  of  the  said  board  of  ballot  commissioners,  on 

the day  of  ,  190 — ,  in  said  county,  did  unlawfully, 

willfully  and   feloniously  deliver  a  large  number  of  said  ballots, 

to-wit,  ballots,  to  one  K.  U.,  the  said  K.  U.  not  then  and 

there  being  a  commissioner  of  election  appointed  for  any  place 
of  voting  in  said  county,  nor  a  special  messenger  entrusted 
with  said  ballots  by  the  said  board  of  ballot  commissioners, 
but  the  said  K.  U.  was  then  and  there  a  person  not  having  any 
right  or  authority  to  have  or  receive  said  ballots  so  delivered  to 
him,  the  said  K.  U. :  These  are,  therefore,  to  command  you,  in  the 
name  x)f  the  State  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  bf  said 
county,  to  answer  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§946a.  Form  of  warrant  for  violation  of  election  law — Un- 
lawfully removing  ballots. 

State  of  West  Virginia,  County  c' , to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  lias  this  day  made  complaint  jn  oath  before  me, 

L.  M.,  a  justice  of  the  peace  of  the  said  county,  that  the  ballots 

••Adapted  frcm  section  38  of  chap- 
ter 3  cf  the  Code  of  West  Virginia, 
1906,  sec.  57. 
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duly  prepared  and  printed,  to  be  used  at  an  election  duly  held  in 

the  county  of ,  on  the day  bf ,  190^—,  were, 

on  the day  of ,  190 — ,  and  before  the  day  on  which 

said  election  was  held,  lawfully  placed  in  the  care  and  custody  of 
the  clerk  of  the  circuit  court  of  said  county  and  the  said  clerk 
was  then  and  there  the  lawful  custodian  of  said  ballots;  and  that 
C.  D.,  on  the day  of ,  190 — ,  in  the  said  county,  with- 
out the  consent  of  such  lawful  custodian,  did  unlawfully  and  fel- 
oniously take  a  large  number  of  said  ballots,  to-wit,  of 

said  ballots,  from  the  office  of  the  said  clerk,  which  was  then  the 
place  at  which  said  ballots  were  for  the  time  then  being  lawfully 
kept:  These  are,  therefore,  to  command  you,  in  the  name  of  the 
State  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D., 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P  « 

§  947.    Form  of  warrant  for  violation  of  election  law — Making 
false  affidavit  in  order  to  vote. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  said  county,  that  at  an  election  duly  held  in 

said  county,  on  the day  of ,  190 — ,  C.  D.,  who  was 

not  then  and  there  a  qualified  and  legal  voter  of  precinct 

in  said  county,  did  knowingly  and  feloniously,  falsely  and  corruptly 
make  oath  in  the  form  of  an  affidavit  before  T.  Y.,  one  of  the  com- 
missioners of  election  at  said  precinct  who  was  then  and  there 
qualified  to  administer  an  oath,  that  he,  said  C.  D.,  was  a  quali- 
fied and  legal  voter  of  the  said  precinct,  and  in  i>uch  affidavit  so 
falsely  and  corruptly  made  as  aforesaid  did  knowingly  and  feloni- 
ously, falsely  and  corruptly  state  that  he,  said  C.  D.  was  then 
twenty-one  years  of  age,  he,  the  said  C.  D.,  being  then  under  the 
age  of  twenty-one  years,  and  he,  the  said  C.  D.  then  and  there  know- 

"  Adapted  from  section  39  of  chap- 
ter 3  of  the  Code  of  West  Virginia, 
1906,  sec.  58. 
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ing  that  he  was  under  the  age  of  twenty-one  years,  and  that 
he,  the  said  C.  D.  did  thereby,  in  manner  and  form  aforesaid  on 
the  year  and  in  the  county  aforesaid,  knowingly  and  feloniously 
make  a  false  affidavit:  These  are,  therefore,  to  command  you,  in 
the  name  of  the  State  of  West  Virginia,  forthwith  to  apprehend 
the  said  C  D.,  and  bring  him  before  me,  or  some  other  justice  of 
said  county,  to  answer  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  948.     Form  of  warrant  for  violation  of  election  law — Making 
false  return  of  result  of  election. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  said  county,  that  C.  D.,  E.  F.  and  G.  H.,  the 

commissioners  of  election  at  precinct  at  an  election  held 

pursuant  to  law  in  said  county  on  the day  of 190 — , 

did  then  and  there  knowingly  and  feloniously  make  a  false  return 
of  the  votes  cast  at  said  precinct  at  the  said  election  for  S.  W., 
who  was  then  and  there  a  candidate  for  the  office  of  sheriff  of  said 
county,  in  this,  to-wit,  that  the  number  bf  votes  cast  at  said  precinct 
at  said  election  for  the  said  S.  W.  as  a  candidate  for  the  said  office 
was  one  hundred  and  fifty,  and  the  said  C.  D.,  E.  F.  and  G.  H.,  as 
commissioners  of  election  at  said  precinct  did  knowingly  and  felon- 
iously falsely  return  as  the  result  of  said  election  at  said  precinct 
for  the  said  S.  W.  as  a  candidate  for  sheriff  as  aforesaid,  that  the 
number  of  votes  cast  for  him,  the  said  S.  W.,  was  two  hundred 
ar^l  ten:  These  are,  therefore,  to  command  you,  in  the  name  of 
the  State  of  West  Virginia  forthwith  to  apprehend  the  said  C.  D., 
E.  F.  and  G.  H.,  and  bring  them  before  me,  or  some  other  justice 
of  said  county,  to  answer  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.2T 

"Adapted  from  section  51  of  chap  'Adapted  from  section  74  of  chap- 

ter 3  of  the  Code  of  West  Virginia,  ter  3  of  the  Code  of  West  Virginia, 
1006,  sec.  70.  1906,  sec.  93. 
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§  949.    Form  of  warrant  for  violation  of  election  law — Illegal 

voting.*         5^^^  ^f  ^^g^  Virginia,  county  of  -^ ,  tb-wit: 

To ,  a  constable  of  said  county :    • 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  said  county,  that  C.  D.,  on  the day  of 

,   190 — ,  in  said  county,  he,  the  said  C.   D.,  not  being  a 

citizen  and  resident  of  the  State  of  West  Virginia,  did  unlawfully 

and  knowingly  vote  at  precinct,  at  an  election  then  and 

there  held  pursuant  to  law  in  said  county:  These  are,  therefore, 
to  command  you,  in  the  name  of  the  State  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.,  and. bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M,  J.  P." 

§950.    Form  of  warrant  for  embezzlement  by  a  public  of- 

^^^'  State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C  D.,  on  the 

day  of ,  190 — ,  in  said  county,  the  said  C  D.  then 

and  there  being  the  sheriff  of  said  county  and  ex  oMcio  treasurer 
of  said  county,  and  having  the  custody  of  the  public  funds  of  said 
county,  did  knowingly,  willfully  and  feloniously  misuse  the  same 
by  converting  and  appropriating  to  his  own  use  the  sum  of  one 
hundred  dollars  of  the  said  public  funds,  and  which  public  funds 
so  appropriated  and  converted  to  his  own  use  came  to  his  posses- 
sion by  virtue  of  his  said  office  of  sheriff:  These  are,  therefore, 
to  command  you,  in  the  name  bf  the  State  of  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me, 
or  some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 


L.  M.,  J.  P. 


29 


•Adapted  from  section  6  of  chap-  '•Adapted  from  section  19,  chapter 

ter  6  of  the  Code  of  West  Virginia,  145    of   the   Code   of   West   Virginia, 

1906,  sec.  137.  1906,  sec.  4258.     The  statutory  form 

•The  offence  charged  in  the  above  of  an  indictment  for  embezzlement  is 

form  is  only  a  misdemeanor,  and  is  found  in  sec.  19,  ch.  146  of  the  Code, 

placed    here    for    the    sake    of    con-  1906,  and  sec.  4258. 
▼enience. 
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%  951.    Form  of  warrant  for  embezzlement  by  common  carrier. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  he,  said  A.  B.. 

did,  on  the day  of ,  190 — ,  in  said  county,  deliver  to 

C.  D.,  he,  the  said  C.  D.,  then  and  there  being  a  common  carrier 
for  hire,  (here  describe  the  property  delivered  to  the  carrier),  the 

property  of  said  A.  B.,  of  the  value  of dollars  (the  amount 

must  be  $20  or  more),  to  be  carried  by  the  said  C.  D.  for  hire  as  a 

common  carrier,  from  — ^ to ;  and  to  be  there  delivered 

to  one  E.  F.,  and  that  said  C.  D.,  afterwards,  to-wit,  on  the 

day  of  ,  190 — ,  in  the  county  of  ,  did  willfully  and 

feloniously  embezzle  and  fraudulently  convert  to  his  own  use,  the 
said  (here  describe  the  property),  before  the  same  was  delivered 
at  the  said  place  at  which  the  same  was  to  be  delivered  as  afore- 
said: These  are,  therefore,  to  command  you,  in  the  name  of  the 
State  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.,  and 
bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  compfaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this  day  of ,  190 — . 

L.  M.,  J.  P.^^ 

§  952.     Form  of  warrant  for  forgery. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  C.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  190—,  in  said  county  did  feloniously  forge 

a  certain  note,  commonly  called  a  promissory  note,  for  the  pay- 
ment of  $ ,  purporting  to  have  been  signed  by  the  said  A.  B., 

and  purporting  to  be  dated  on  the day  of  ,  190 — , 

with  intent  to  defraud: 

These  are,  therefore,  to  command  you,  in  the  name  of  the  State 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 

■•Adapted  from  section  20  of  chap- 
ter 145  of  the  Code  of  West  Virginia, 
1906,  sec.  4259. 
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him  before  me,  or  some  other  justice  of  the  said  county,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

•  Given  under  my  hand  this  day  of ,  190 — . 

L.  M.,  J.  P." 

%  953.  Form  of  warrant  for  obtaining  money  under  false  pre- 
tenses. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  190 — ,  in  said  county,  did,  falsely  and  fe-' 

loniously,  pretend  and  represent  to  the  said  A.  B.,  that  he,  the  said 
C.  D.,  was  sent  and  authorized  by  E.  F.,  to  demand  and  receive 
from  him,  the  said  A.  B.,  for  the  use  of  the  said  E.  F.,  the  sum 

of  $ ,  and  did,  by  means  of  said  false  pretenses,  feloniously 

obtain  from  the  said  A.  B.,  the  sum  of  $ ,  with  intent  to  de- 
fraud : 

These  are,  therefore,  to  command  you,  in  the  name  of  the  State 
bf  West  Virginia,  to  forthwith  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  said  county,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

954.    Form  of  warrant  for  obtaining  goods  under  false  pre- 
tenses. 

State  of  West  Virginia,  county  of  ,  tb-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

on  the  day  of ,   190 — ,  in  said  county,  C.  D.  did 

feloniously,  by  false  pretenses  then  and  there  made  by  him,  that  is 

■*  Adapted  from  sec.  5,  ch.  146,  Code  "Adapted    from    sec.    23,    ch.    145, 

of  West  Virginia,  1906,  sec.  4289,  and  Code    of    West    Virginia,    1906,    sec. 

is    taken    from    the    form    fr)und    in  4262,  and  taken  from  the  form  found 

Mayo's  Guide,  at  pages  331-332.  in  Mayors  Guide,  286. 


§954 
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to  say  (here  state  briefly  the  false  pretense)  obtain  certain  goods 
to-wit  (here  state  what^oods),  the  property  of  the  said  A.  B.,  of 
and  from  the  said  A.  B.,  with  intent  to  defraud:  These  are, 
therefore;  to  command  you,  in  the  name  of  the  state  of  West 
Virginia,  to  forthwith  apprehend  the  said  C.  D.  and  bring  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 


"Adapted  from  sec.  23,  ch.  145, 
Code,  W.  Va.  1906,  sec.  4262,  and 
taken  from  the  form  in  Mayo's  Quide, 
285. 

Warrant  far  larceny  must  allege 
that  the  property  stolen  belonged  to 
some  certain  person  or  that  its  oumer 
was  unknoicn.  In  State  v.  Cutlip, 
78  W.  Va.  239,  88  S.  E.  829,  the  in- 
dictment charged  the  thing  stolen  to 
be  "the  property  of  the  estate  of 
Thomas  McFall,  deceased,"  and  the 
court  held  the  indictment  fatally  de- 
fective, and  in  the  course  of  its  opin- 
ion the  court  said:  "In  Virginia,  as 
early  as  Barker  v.  Com.  2  Va.  Cas. 
122,  an  indictment  for  larceny  of  bank 
notes  was  held  fatally  defective  unless 
it  charged  the  notes  were  the  property 
of  some  person  therein  named,  or  of 
some  person  to  the  grand  jurors  un- 
known, and  that  such  defects  were 
not  cured  by  the  statute  of  jeofails 
(our  chapter  158,  §§  7,  9,  and  10). 
The  ownership  alleged  must  be  laid 
in  some  person  living;  or,  if  the 
former  owner  be  dead,  in  his  personal 
representative,  as  the  person  entitled 
to  the  immediate  possession  and  con- 
trol of  the  property.  12  Enc.  PI.  A 
Pr.  971;  25  Cyc.  95.  A  recognizance 
alleging  wrongful  and  fraudulent  as- 
portation of  a  buggy,  *the  property 
of  the  estate  of  Raleigh  Hightower, 
deceased,'  did  not,  as  held  in  State 
V.  Woodley,  25  Ga.  236,  allege  the 
buggy  to  be  the  property  of  any  per- 


son, and  hence  did  not  'Charge  the 
larceny  thereof.  One  who  is  dead 
can  not  own  property.  Death  termi- 
nates his  ownership.  So  an  indict- 
ment is  not  good  if  it  states  the  goods 
stolen  to  be  the  property  of  a  de- 
ceased person.  United  States  v. 
Mason,  2  Cranch  C.  C.  410.  Fed.  Cas. 
No.  15,738.  In  People  v.  Hall,  19 
Cal.  425,  an  indictment  for  causing 
the  alteration  of  the  brand  of  a  horse 
with  intent  to  steal  it,  and  laying  the 
property  as  that  of  an  estate,  was 
held  bad;  the  court  adding  that  to 
be  sufficient  the  indictment  should 
have  charged  that  the  animal  be- 
longed to  some  certain  person  or  that 
its  owner  was  unknown.  The  neces- 
sity for  this  certainty  subsequently 
was  removed  by  statute  in  Califor- 
nia. See  People  v.  Smith,  112  Cal. 
335,  44  Pac.  663,  where  the  enact- 
ment was  quoted.    Likewise,  *  because 

of  similar  statutory  provisions,  an 
indictment  laying  property  in  the  es- 
tate of  a  deceased  person  was  held 
sufficient  in  State  v.  Sherman,  71 
Ark.  349,  74  S.  W.  293.  With  us 
there  is  no  such  statute.  In  this 
state  the  common-law  rule  requiring 
an  allegation  of  ownership  in  an  in- 
dictment remains  unaltered;  and  as 
an  estate  is  not  a  person,  an  aver- 
ment of  ownership  of  an  estate  of  a 
decedent  is  not  sufficient.  In  England 
the  ownership  of  goods  eloigned  may 
be  laid   in  the   ordinary   where  the 


783 


CRIMINAL  PROCEDURE,  ETC. — ^FORMS. 


§956 


§  955.    Form  of  warrant  for  larceny. 

State  of  West  Virginia,  County  of 


-,  to-wit: 


To 


-,  a  constable  of  said  county: 


Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of  ,   19 — ,  in  said  county,  six 

bushels  of  com  of  the  value  of  dollars,  thirty  bushels  of 

potatoes  of  the  value  of dollars,  and  one  milch  cow  of  the 

value  of  dollars,  of  the  goods  and  chattels  of  said  A.  B. 

(or,  if  the  property  belongs  to  someone  else,  give  the  name), 
feloniously  did  steal,  take  and  carry  away:  These  are,  therefore, 
to  command  you,  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. ' 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 


§  956.    Form  of  warrant  for  manslaughter. 


To 


State  of  West  Virginia,  County  of 
-,  a  constable  of  said  county: 


-,  to-wit 


Whereas,  A.  B.,  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county. 


owner  has  died  intestate,  and  the 
property  is  stolen  before  the  qualifi- 
cation of  his  personal  representative. 
25  Cyc.  95,  note  69.  It  is  necessary 
that  there  should  be  in  some  person 
ownership  of  the  things  stolen,  and 
that  they  should  be  stated  in  the  in- 
dictment as  the  goods  or  property  of 
such  person.  2  Russ.  on  Crimes,  86. 
Agreeably  to  this  rule  of  the  com- 
mon   law,    the    Virginia     appellate 


court,  in  Hughes  v.  Com.  17  Gratt. 
(Va.)  565,  94  Am.  Dec.  498,  said: 
'In  an  indictment  for  larceny  the 
name  of  the  owner  of  the  property 
charged  to  have  been  stolen  must  be 
stated.' " 

84  Adapted  from  sec.  14,  ch.  145  of 
the  Code,  W.  Va.  1906,  sec.  4248,  and 
based  on  the  form  given  in  Mayo's 
Guide,  425. 
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that  C.  D.,  on  the  day  of  — ,  190 — ,  in  said  county, 

feloniously  and  unlawfuly  did  kill  and  slay  one  E.  F. :  These  are, 
therefore,  to  command  you,  in  the  name  of  the  State  of  West 
X'irginia,  forthwith  to  apprehend  the  said  C.  D.  and  brinp^  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.« 

§  957.     Form  of  warrant  for  murder  at  common  law. 

State  of  West  Virginia,  county  of ,  tb-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me> 
L.  M.,  a  justice  bf  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  190 — ,  in  said  county,  with  force  and  arms, 

in  and  upon  the  body  of  one  E.  F.,  in  the  peace  of  said  State  then 
and  there  being,  feloniously,  willfully,  premeditatedly,  deliberately 
and  of  his  malice   aforethought,  did  make  an  assault;  and  that 

the  said  C.  D..  a  certain  pistol,  of  the  value  of dollars,  then 

and  there  charged  wkh  gun  powder  and  one  leaden  bullet,  which 
said  pistol,  he  the  said  C.  D.  in  his  right  hand  then  and  there  had 
and  held,  then  and  there  feloniously,  willfully,  premeditatedly,  de- 
liberately and  of  his  malice  aforethought,  did  discharge  and  shoot 
off,  to,  against  and  upon  the  said  E.  F. ;  and  that  the  said  C.  D.^ 
with  the  leaden  bullet  aforesaid,  out  of  the  said  pistol  by  the  said 
C.  D.  discharged  and  shot  off,  as  aforesaid,  then  and  there  feloni- 
ously, willfully,  premeditatedly,  deliberately  and  bf  his  malice 
aforethought,  did  strike,  penetrate,  and  wound  the  said  E.  F.,  in 
and  upon  the  right  side  of  the  belly  of  him  the  said  E.  F.,  giving 
to  him,  the  said  E.  F.,  then  and  there  with  the  leaden  bullet  afore- 
said, so  as  aforesaid  discharged  and  shot  out  of  the  pistol  afore- 
said, by  the  said  C.  D.,  in  and  upon  the  right  side  of  the  belly  of 
.  him,  the  said  E.  F.,  bne  mortal  wound;  of  which  mortal  wound* 
he,  the  said  E.  F.,  then  and  there  instantly  died;  and  so  this  affiant,, 
upon  his  oath  aforesaid,  does  say  that  the  said  C.  D.,  the  said  E. 
F.,  in  manner  and  form  aforesaid,  feloniously,  willfully,  premedi- 
tatedly, deliberately  and  of  his  malice  aforethought,  did  kill  and 

*  Adapted  from  sec.  1,  ch  144, 
Code  of  West  Virginia,  1906,  sec. 
4200. 
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murder:**  These  are,  therefore,  to  command  you,  in  the  name 
of  the  State  of  West  Virginia,  forthwith  to  apprehend  the  said 
C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this  day  of ,  190 — . 


L.  M.,  J.  P. 


3« 


§  958.     Form  of  warrant  for  murder  under  the  statute. 


State  of  West  Virginia,  county  of 
-,  a  constable  of  said  county: 


to-wit : 


To 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the day  of  ,  190 — ,  in  said  county, 

feloniously,  willfully,  maliciously,  deliberately  and  unlawfully  did 
slay,  kill  and  murder  one  E.  F. :  These  are,  therefore,  to  command 
you,  in  the  name  of  the  State  of  West  Virginia,  forthwith  to  ap- 
prehend the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 


L.  M.,  J.  P. 
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§959.     Form  of  v^arrant  for  murder  by  poison. 

State  of  West  Virginia,  county  of  ,  t'o-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 
that  C.  D.,  feloniously,  willfully,  and  of  his  malice  aforethought, 
contriving  and  intending,  one,  E.  F.  with  poison,  feloniously,  will- 
fully, and  of  his  malice  aforethought,  to  kill  and  murder,  on  the 


■•Taken  largely  from  the  form 
given  in  Mayo's  Guide,  379.  *If  the 
death  was  not  immediate,  the  form 
from  the  *  may  continue  to  the 
•*   as   follows:     he,   the   said   E.    F., 

from  the  said  day  of  , 

190 — ,  in  the  year  af ©repaid,  to  the 

day  of  ,  190 — ,  in  the 

county  aforesaid,  did  languish,  and 
languishingly  did  live;  on  which  said 
day  of ,  190 — ,  the  eaid 


K.  F.,  in  the  county  aforenaid,  of  the 
said  mortal  wound  died;  and  so  this 
affiant,  upon  his  oath  aforesaid,  says 
that  the  said  C.  D.,  the  said  E.  F.,  in 
manner  and  form  aforesaid,  feloni- 
ously, willfully,  premeditatedly.  de- 
liberately and  of  his  malice  afore- 
thought, did  kill  and  murder. 

"Adapted  from  sec.  1  of  ch.  144 
of  the  Code,  West  Virginia,  1906,  sec. 
4200. 
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day  of ,  190 — ,  with  force  and  arms,  in  the  county 


aforesaid,  feloniously,  willfully,  and  of  his  malice  afbrethought, 

did  privately  and  secretly  convey  into,  and  leave  a  great  quan- 
tity of  white  arsenic,  being  a  deadly  poison,  in  the  lodging  room 
of  him,  the  said  E.F.,  in  the  dwelling  house  of  him,  the  said  E. 
F.,  there  situate ;  and  that  the  said  C.  D.,  contriving  and  intending 
as  aforesaid,  afterwards,  to-wit,  on  the  day  and  year  afbresaid,  the 
same  white  arsenic,  with  a  certain  quantity  of  beer,  in  the  same 
house  then  and  there  being,  then  and  there  feloniously,  willfully, 
and  of  his  malice  aforethought,  did  put,  mix,  and  mingle,  he,  the 
said  C.  D.,  then  and  there  well  knowing  the  said  white  arsenic  to 
be  a  deadly  poison;  and  also  that  the  said  beer,  with  which  the 
said  C.  D.  did  so  mix  and  mingle  the  said  arsenic,  was  then  and 
there  prepared  for  the  use  of  the  said  E.  F. ;  and  that  the  said 
E.  F.  afterwards,  to-wit,  bn  the  same  day  and  year  aforesaid,  did 
take,  drink,  and  swallow  down  a  great  quantity  of  the  said  beer, 
with  which  the  said  white  arsenic  was  mixed  and  mingled  by  the 
said  C.  D.  as  aforesaid,  he,  the  said  E.  F.,  not  knowing  that  there 
was  any  white  arsenic  or  other  poisonous  ingredient  mixed  or 
mingled  with  the  said  beer  as  aforesaid;  by  means  whereof,  he, 
the  said  E.  F.,  then  and  there  became  sick  and  distempered  in  his 
body,  and  the  said  E.  F.,  of  the  poison  aforesaid,  so  by  him  taken, 
drunk,   and    swallowed   down   as   aforesaid,    and   of   the    sickness 

occasioned  thereby,  from  the  said day  of  ,  190 — , 

until  the  day  of  ,  in  the  same  year,  in  the  county 

aforesaid,  did  languish,  and  languishing  did  live;  on  which 
said  day  of  ,  in  the  year  aforesaid,  in  the  county  afore- 
said, he,  the  said  E.  F.,  of  the  poison  aforesaid,  and  of  the 
sickness  and  distemper  occasioned  thereby,  died.  And  so  the  said 
A.  B.,  upon  his  oath  aforesaid,  does  say,  that  he,  the  said  C.  D., 
in  manner  and  form  aforesaid,  him,  the  said  E.  F.,  feloniously, 
willfully,  and  of  his  malice  aforethought,  did  poison,  kill,  and 
murder:  These  are,  therefore,  to  command  you,  in  the  name  of 
the  State  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  tb  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M..  J.  P." 

*  Intended  for  use  under  sec.  1  of      sec.  4200,  and  taken  largely  from  the 
ch.  144  of  Code,  West  Virginia,  1906,      one    found   in   Mayo's   Guide,   380. 
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§  960.    Form  of  warrant  for  perjury. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

on  the day  of  ,   190 — ,  in  the  said  county,  at  the 

court  house  thereof,  by  the  circuit  court  of  said  county,  one  E.  F. 
was  tried  on  an  indictment  charging  th^t  he,  the  said  E.  P.,  did 

m 

feloniously,  willfully,  maliciously,  deliberately  and  unlawfully  slay, 
kill  and  murder  one  G.  H.  (or  whatever  the  charge  may  be),  as 
more  fully  appears  by  the  records  of  the  said  circuit  court,  and 
that  upon  the  trial  of  the  said  E.  F.  for  the  felony  aforesaid,  C.  D. 
appeared  in  said  court  as  a  witness  for  and  on  behalf  bf  the  said 
E.  F.,  and  was  then  and  there  in  said  county  and  in  the  circuit 
court  aforesaid,  duly  sworn  by  J.  K.,  the  clerk  of  said  couit,  to 
testify  as  a  witness  upon  the  trial  of  said  E.  F.  upon  said  indictment, 
that  the  evidence  he  should  give  upon  the  said  trial  as  such  witness, 
should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
said  J.  K.,  then  and  there  having  authority  by  law  to  administer  the 
said  oath ;  and  that  upon  the  trial  of  the  said  E.  F.  for  the  felony 
aforesaid,  it  then  and  there  became  material  to  enquire  whether 
(here  state  what  the  enquiry  was),  and  that  thereupon  the  said 
C.  D.,  being  so  sworn  as  a  witness  aforesaid,  did,  on  the  said  trial, 
in  the  county  aforesaid,  feloniously,  willfully,  and  corruptly,  de- 
pose, swear  and  testify,  among  other  things,  that  (here  state  in 
substance  zvhat  the  witness  szvore  to)  ;  whereas,  in  truth  and  in  fact 
(here  negative  what  the  witness  swore  to),  whereby  the  said  C.  D. 
did  then  and  there,  upon  the  said  trial  in  the  county  aforesaid, 
feloniously,  willfully,  and  corruptly  swear  falsely,  and  feloniously 
commit  willful  perjury:  These  are,  therefore,  to  command  you, 
in  the  name  of  the  State  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice 
of  said  county,  to  answer  the  said  complaint  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P  ~ 

"*  Adapted  for  use  under  sees.  1 
and  2,  ch.  147,  Code,  West  Virginia, 
1906,  sees.  4291,  4202. 
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§  961.     Form  of  warrant  for  subornation  of  perjury. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  on  the  day  of  ,  1908,  a  certain  actibn  at  law 

was  pending  in  the  circuit  court  of  said  county,  in  which  J.  K. 
was  the  plaintiff  and  M.  R.  was  the  defendant,  and  on  the  day 
and  year  last  aforesaid,  in  the  county  aforesaid,  C.  D.  appeared 
in  said  court  as  a  witness  for  and  on  behalf  of  the  said  M.  R.,  and 
he,  the  said  C.  D.  was  then  and  there  in  said  county  and  in  the  said 
circuit  court,  duly  sworn  by  J.  K.,  the  clerk  thereof,  to  testify  as 
a  witness  upon  the  trial  bf  the  said  action  at  law,  that  the  evidence 
he  should  give  upon  the  trial  of  said  action  as  such  witness,  should 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  he  the  said 
J.  K.,  then  and  there  having  authority  by  law  to  administer  the 
said  oath;  and  that  upon  the  trial  of  the  said  action  at  law  in  the 
said  court,  it  then  and  there  became  material  to  enquire  whether 
(here  state  what  the  enquiry  was),  and  that  thereupon  the  said 
C.  D.  being  so  sworn  as  a  witness  aforesaid,  did,  on  the  said  trial, 
in  the  county  aforesaid,  unlawfully,  willfully,  and  corruptly  de- 
pose, swear  and  testify,  among  other  things,  that  (here  state 
the  substance  of  what  the  witness  swore  to) ;  whereas,  in  truth  and 
in  fact  (here  negative  what  the  witness  swore  to),  whereby  the 
said  C.  D.  did  then  and  there,  upon  the  trial  of  said  action  at  law 
in  the  county  aforesaid,  unlawfully,  and  corruptly  swear  falsely, 
and  commit  willful  perjury.    And  the  said  A.  B.  did  make  further 

complaint  and  information  on  oath  that  E.  F.,  on  the  day 

of ,   190 — ,  in  the  county  aforesaid,  and  before  the  said 

C.  D.  was  sworn  to  give  evidence  as  aforesaid,  did  unlawfully, 
willfully  and  corruptly  persuade,  incite,  procure  and  suborn  the 
said  C.  D.  unlawfully,  willfully,  and  corruptly  to  swear  falsely  as 
aforesaid  and  to  commit  willful  perjury  as  aforesaid,  and  that  he, 
the  said  E.  F.  did  then  and  there,  in  the  county  aforesaid  commit 
the  willful  and  corrupt  crime  of  subornation  of  perjury  as  afore- 
said: These  are,  therefore,  to  command  you,  in  the  name  of  the 
State  of  West  Virginia,  forthwith  to  apprehend  the  said  E.  F. 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
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answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P. 

§  962.    Form  of  warrant  for  arrest  for  fighting  a  prize  fight. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  cpnstable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  bn 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C  D.,  on  the day  of ,  190—,  in  said  county,  unlaw- 
fully and  feloniously,  did  enp^age  in  a  pugilistic  encounter  with  one 

E.  F.,  for  money,  to-wit,  the  sum  of dollars,  which  sum  of 

dollars  was  received  by  the  said  C.  D.  on  account  of  said 

encounter,  on  the  day  and  year  and  in  the  county  aforesaid :   These 
are,  therefore,  to  command  you,  in  the  name  of  the  State  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the  • 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.*« 

§  963.  Form  of  warrant  for  acting  as  second,  or  trainer,  etc., 
in  a  prize  fight. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the day  of ,  190 — ,  in  said  county  did 

unlawfully  and  feloniously,  engage  in  a  prize  fight  with  one  E.  F., 

for  money,  to-wit,  the  sum  of dollars ;  and  that  at  the  said 

prize  fieht,  on  the  said day  of ,  190 — ,  in  the  county 

aforesaid,  G.  H.  did  unlawfully  and  feloniously  act  as  second  to 
the  said  C.  D. :  These  are,  therefore,  to  command  you,  in  the  name 
of  the  St'ate  of  West  Virginia,  forthwith  to  apprehend  the  said 

••Adapted  from  sec.  27a  I,  ch.  144,  Code,  Weat  Virginia,  1906,  sec.  4234. 
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G.  H.  and  bring  him  before  me,  br  some  other  justice  of  said 
county,  to  answer  the  .said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

%  964.     Form  of  warrant  for  assisting  in  a  prize  fight. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.  on  the day  of  ,  190 — ,  in  said  county, 

did  unlawfully  and  feloniously  assist  F.  G.  to  fight  a  prize  fight 

with  one   H.   I.   for  mbney,  to-wit,   the   sum   of dollars: 

These  are,  therefore,  to  command  you,  in  the  name  of  the  State 
of  West  V^irginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  day  of ,  190 — . 

L.  M.,  J.  P.« 

§  965.    Form  of  warrant  for  rape. 

State  9f  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county-: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  with  force  and  arms,  in  and  upon  one  E.  F.,  the  said  E.  F. 
then  and  there  being  a  female  over  the  age  of  fourteen  years,  to-wit, 

of  the  age  of years,  violently  and  feloniously  did  make  an 

assault ;  and  her,  the  said  E.  F.,  then  and  there,  to-wit,  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid,  feloniously  did  ravish 
and  carnally  know,  against  her  will  and  by  force:  These  are, 
therefore,  to  command  you,  in  the  name  of  the  State  of  West 
Virginia,   forthwith  to  apprehend  the  said   C.  D.  and  bring  him 

** Adapted  from  sec.  27a  I,  ch.  144,  "Adapted  from  sec.  27a  I,  ch.  144, 

Code,  West  Virginia,  1906,  sec.  4234.      Code,  West  Virginia,  1906,  sec.  4234. 
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before  me,  or  some  other  justice  of  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  966.     Form  of  warrant  for  carnal  knowledge  of  a  child  under 
the  age  of  fourteen  years. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A. -B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the  day  of ,   190 — ,  in  the  county 

aforesaid,  with  force  and  arms,  in  and  upon  bne  E.  F.,  a  female 

child  under  the  age  of  fourteen  years,  to-wit,  the  age  of  

years,  feloniously  did  make  an  assault;  and  her,  the  said  E.  P., 
then  and  there,  to-wit,  on  the  day  and  year  aforesaid,  unlawfully 
and  feloniously  did  carnally  know  and  abuse:  These  are,  there- 
fore, to  command  you,  in  the  name  of  the  State  of  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me, 
or  some  other  justice,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.** 

§  967.    Form  of  warrant  for  attempt  to  commit  rape. 

State  of  West  Virginia,  county  of  -,  to-wit: 

Xo ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before 
me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on 

the day  of ,  190 — ,  in  said  county,  upon  one  E.  P., 

then  and  there  being,  unlawfully  did  make  an  assault,  and  her, 
the  said  E.  P.,  did  then  and  there  beat  and  ill-treat,  with  intent 

"Adapted  for  use  under  sec.  16  of  *•  Adapted    from    sec.    15,    ch.    144, 

ch.   144  of  the  Code,  West  Virginia,     •  Code,  West  Virginia,  1906,  sec.  4214. 
1900,  sec.  4214,  and   taken  from  the 
form  found  in  Mayo's  Guide,  565. 
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her,  the  said  E.  F.,  then  and  there  violently  against  her  will  felo- 
niously to  ravish  and  carnally  to  know:  These  are,  therefore,  to 
command  you,  in  the  name  of  the  State  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.,  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P. 

§  968.    Form  of  warrant  for  robbery. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  informatibn 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the day  of .  190—,  in  the  said  county, 

he,  the  said  C.  D.,  being  then  armed  with  a  dangerous  weapon,  to- 
wit,  with  a  loaded  gun,  on  one  E.  F.  feloniously  did  make  an  as- 
sault, and  him  the  said  E.  F.,  in  bodily  fear  did  feloniously  put, 

and  one  gold  watch  of  the  value  of dollars  and  one  national 

bank  note,  of  the  value  of  $ ,  of  the  goods  and  chattels, 

national  bank  note  and  property  of  the  said  E.  F.,  from  the  person 
and  against  the  will  of  the  said  E.  F.,  then  and  there,  to-wit,  on 
the  day  and  year  aforesaid,  in  the  county  aforesaid,  feloni- 
busly  and  violently  did  steal,  take,  and  carry  away:  These  are, 
therefore,  to  command  you,  in  the  name  of  the  State  of  West 
\'irginia,  forthwith  to  apprehend  the  said  C.  D.  and  bringf  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.« 

§  969.    Form  of  warrant  for  receiving  stolen  goods. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

*•  Adapted  from  sec.  12,  ch.  144, 
Code,  West  Virginia,  1906,  sec.  4211, 
and  taken  from  Mayo's  Guide,  611. 
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C.  D.,  on  the  day  of  • — ,  190—,  in  said  county,  did 

feloniously  receive  one  coat  of  the  value  of  dollars,  one 

vest  of  the  value  of and  one  silver  hunting  case  watch  of 

the  value  of dollars  (or  any  other  article,  as  the  case  may 

be)  of  the  goods  and  chattels  of  the  said  A.  B.,  which  said  goods 
and  chattels  were  lately  before  feloniously  taken,  stolen  and  car- 
ried awav  from  the  said  A.  B.,  he  the  said  C.  D.  then  well  know- 
ing  the  said  goods  and  chattels  to  have  been  feloniously  taken, 
stolen  and  carried  away:  These  are,  therefore,  to  command  you, 
in  the  name  of  the  State  of  West  Virginia,  forthwith  to  ap- 
prehend the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.*« 

§970.     Form  of  warrant  for  maliciously  shooting  a  person 
with  intent  to  kill. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  o^th  before  mo,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the  day  of  ,  190—,  in  said  county, 

did  unlawfully,  maliciously  and  feloniously  shoot,  stab,  cut  and 
wound  one  E.  F.,  with  intent  him,  the  said  E.  F.,  then  and  there 
to  maim,  disfigure,  disable  and  kill:  These  are,  therefore,  to  com- 
mand you,  in  the  name  of  the  State  of  West  Virginia,  forthwith 
to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and 
to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of  -; ,  190 — . 

'  L.  M.,  J.  P.*^ 

*•  Adapted    from    sec.    18,  .ch.    145,  "Adapted    from    sec.    9,     ch.    144, 

Code,  West  Virginia,  1906,  sec.  4267,      Code,  West  Virginia,  1906,  sec.  4208. 
and  taken  from  Mayo's  Guide,  568. 
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§  971.    Form  of  warrant  for  shooting  a  person  in  commission 
of  felony. 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the  day  of  ,  190 — ,  in  said  county, 

did  commit  a  felony,  tb-wit,  did  unlawfully,  maliciously  and  felo- 
niously shoot,  stab,  cut  and  wound  one  E.  F.,  with  intent  to  maim, 
disfigure,  disable  and  kill  the  said  E.  P.,  and  the  said  C.  D.  did 
then  and  there,  in  the  commission  of  said  felony,  unlawfully  and 
feloniously  shoot  one  G.  H. :  These  are,  therefore,  to  command 
you,  in  the  name  of  the  State  of  West  Virginia,  forthwith  to  ap- 
prehend the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.^« 

§  972.     Form  of  warrant  for  shooting  a  person  in  an  attempt 
to  commit  a  felony.  >^ 

State  of  West  Virginia,  coiin'^y  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the  day  of  ^  190 — ,  in  said  county, 

did  unlawfully  attempt  to  commit  the  crime  of  burglary,  by  then 
and  there  attempting,  in  the  night  time  of  that  day,  feloniously 
and  burglariously  to  break  and  enter  the  dwelling-house  of  one  E. 
F.,  with  the  intent  the  goods  and  chattels  bf  the  said  E.  F.  in  the 
said  dwelling-house  then  and  there  being  feloniously  and  burglari- 
ously in  the  night  time  aforesaid,  to  steal,  take,  and  carry  away, 
and  that  he,  the  said  C.  D.,  did  then  and  there,  in  the*  night  time 
as  aforesaid,  in  his  said  attempt  to  commit  the  burglary  and  felony 
aforesaid,  break  the  door  of  the  said  dwelling-house,  but  did  not 


M 


Adapted    from   eec.    10,    ch.    144,  Code,  West  Virginia,  1906,  sec.  4209. 
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enter  the  said  dwelling-house;  and  in  the  attempt  aforesaid  to 
commit  the  felony  aforesaid,  he,  the  said  C.  D.,  did  then  and 
there,  unlawfully  and  feloniously  shoot  (or  stab,  cut  or  wound, 
as  the  case  may  be)  one  G.  H. :  These  are,  therefore,  to  command 
you,  in  the  name  of  the  State  of  West  Virginia,  forthwith  to  ap- 
prehend the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  ansWer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ' ,  190 — . 

L.  M.,  J.  P  « 

§  973.     Form  of  warrant  for  treason.  ( 

State  of  West  Virginia,  county  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  bath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the  day  of  ,  190—-,  in  said  county, 

together  with  other  false  traitors,  to  the  said  A.  B.  unknown, 
armed  in  a  warlike  manner,  did  feloniously  and  traitorously  levy 
and  make  war  ag»ainst  the  State  of  West  Virginia:  These  are, 
therefore,  to  command  you,  in  the  name  of  the  State  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him  be- 
fore me,  or  some  bther  'justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P  w 

§  974.     Form  of  warrant  for  treason — Another  form. 

State  of  West  Virginia,  county  of ,  to-wit: 

To ,  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 
that  C.  D.,  on  the day  of ,  190—,  in  said  county,  he 

'•Adapted    from    sec    10,    ch.    144,       Code,  West  Virginia,  1906,  sec.  4196, 
Code,  West  Virginia,  1906,  sec.  4209.         and   taken   from   Mayo's   Guide,   639. 
■•Adapted    from    sec.    1,     ch.     143, 
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the  said  C.  D.  being  then  and  there  abiding  within  the  said  state 
and  commonwealth  and  deriving  protection  from  the  laws  of  the 
same,  and  then  and  there  owing  allegiance  and  fidelity  to  the  said 
state  and  commonwealth,  and  being  then  and  there  a  member 
thereof,  not  regarding  the  duty  of  his  said  allegiance  and  fidelit)', 
but  wickedly  devising  and  intending  the  peace  and  tranquility  of 
the  said  state  and  commonwealth  to  disturb  and  destroy,  on  the 

day  of  ,  190 — ,  at  the  said  county  of  ,  did 

then  and  there  unlawfully,  maliciously  and  traitorously  conspire  to 
levy  war  against  the  said  state  and  commonwealth;  and  tb  fulfill 
and  bring  to  effect  the  said  traitorous  compassings,  intentions  and 
donspirings  of  him,  the  said  C.  D..  the  said  C.  D.  afterward,  on  the 

day  of ,  190 — ,  at  the  said  county  of ,  with  a 

great  multitude  of  other  persons,  whose  names  are  to  the  said 

A.   B.   unknown,  to  the  number  of and  upwards,  armed 

and  arrayed  in  a  warlike  manner,  that  is  to  say,  with  guns,  swords 
and  other  warlike  weapons,  as  well  offensive  as  defensive,  being 
then  and  there  unlawfully,  maliciously  and  traitorously  assembled 
and  gathered  together,  did  falsely,  maliciously  and  traitorously 
assemble,  combine,  conspire  and  join  themselves  together  against 
the  said  state  and  commonwealth,  and  then  and  there,  with  force 
and  arms,  did  wickedly,  falsely,  maliciously  and  traitorously,  and 
in  a  warlike  and  hostile  manner,  array  and  dispose  themselves 
against  the  said  state  and  commbnwealth,  and  then  and  there,  in 
pursuance  of  their  malicious  and  traitorous  intentions,  conspirings 
and  purposes,  he,  the  said  C.  D.,  and  the  said  other  persons  to 
the  said  A.  B.  unknown,  so  as  aforesaid  traitorously  assembled, 
armed  and  arrayed  in  manner  aforesaid,  most  wickedly,  maliciously 
and  traitorously  did  ordain,  prepare  and  levy  public  war  against 
the  state  and  commonwealth,  contrary  to  the  duty  of  allegiance 
of  the  said  C.  D. : 

These  are,  therefore,  to  command  you  in  the  name  of  the  State 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  said  county,  to  answer 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

•*  Adapted  from  sec.  1,  ch.  143, 
Code  of  West  Virginia;  Code,  1906, 
sec.  4196. 
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§  974a.    Form  of  warrant  for  procuring  female  for  house  of 
prostitution — Second  offense. 

State  of  West  Virginia,  County  of  N.,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  in  that  C.  D.,  in  the 
circuit  court  of  M.  county,   was  heretofore  duly   indicted,  con- 
victed and  punished  by  imprisonment  for  the  period  of  six  months, 
in  the  county  jail  of  said  M.  county  and  fined  one  hundred  dollars 

for  having  on  the day  of  ,  19 — ,  in  the  said  county 

of  M.,  and  state  aforesaid,  unlawfully  procured  one  E.  R,  a 
female,  to  become  an  inmate  of  a  house  of  prostitution  and  which 
conviction  has  never  been  reversed,  set  aside  or  annulled ;  and  the 
said  A.  B.  upon  his  oath  doth  further  say  that  the  said  C.  D.  did 
serve  out  the  said  period  of  six  months'  imprisonment,  and  the 

same  C.  D.  did  afterwards,  to-wit,  on  the  day  of  , 

19 — ,  in  the  said  county  of  N.,  unlawfully  and  feloniously  pro- 
cure one  R.  T.,  a  female,  to  become  an  inmate  of  a  certain  other 

house  of  prostitution  then  situate  and  being  in  the  city  of , 

in  said  county  of  N.  and  state  aforesaid:  These  are,  therefore, 
to  command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  the  said  county,  to  answer  the  said  com- 
plaint and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  974b.    Form  of  warrant  for  the  malicious  burning  of  any 
pile  or  parcel  of  wood,  stack  of  wheat,  grain,  fodder,  or  straw. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  said  county,  did  maliciously  and 

feloniously  burn  a  parcel  of  wood  {or  stack  of  wheat,  quantity 

S3  Adapted    from    C01I2,    1913,    ch.  144,  sec.  156 — I,  serial  sec.  5169. 
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of  grain,  fodder  or  straw,  as  the  case  may  be),  the  property  of 

E.  F.,  and  of  the  value  of dollars:    These  are,  therefore, 

to  command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 . 

L.  M.,  J.  P." 

§  974c.  Form  of  warrant  for  issuing  and  delivering  check 
without  funds  in  bank  to  pay  same. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this,  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 
day  of  ,  19-:-,  in  the  county  aforesaid,  did  un- 
lawfully and  feloniously  issue  and  deliver  unto  E.  F.,  for 
value,  his  certain  check  (or  draft)  in  the  words  and  figures  as 
follows:  (here  copy  the  check)  when  he,  the  said  C.  D.,  had  insuffi- 
cient funds  on  deposit  with  the  said  bank  of  with  which 

to  pay  the  same:  These  are,  therefore,  to  command  you  in  the 
name  of  the  state  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of  the 
said  county,  to  answer  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law. 

Given-  under  my  hand  this day  of  — ; ,  19 — , 

L.  M.,  J.  P.w 

§974d.  Form  of  warrant  for  conspiracy  to  inflict  bodily  in- 
jury and  in  pursuance  thereof  bodily  injury  is  inflicted. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  E.  F.  and 

»«  Adapted  from  Code,  1913,  ch.  146,  ^4  Adapted  from  the  form  given  in 

sec.  5,  serial  sec.  5196.  the  Code,  1913,  ch.  146,  sec.  34,  serial 

sec.  5237. 
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G.  H.,  on  the  day  of ,  19 — ^  in  the  county  afore- 
said, did  unlawfully  combine,  conspire  and  confederate  together 
for  the  purpose  of  inflicting  bodily  injury  upon  one  I.  J.,  and  in 
pursuance  of  said  combination,  conspiracy  and  confederation,  on 
the  day  and  year  aforesaid,  in  the  county  aforesaid,  the  said  C.  D., 
E.  F.  and  G.  H.  did  unlawfully,  wilfully  and  feloniously  beat, 
wound,  and  inflict  bodily  injury  upon  him,  the  said  I.  J.:  These 
are,  therefore,  to  command  you  in  the  name  of  the  state  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.,  E.  F.  and  G.  H., 
and  bring  them  before  me,  or  some  other  justice  of  the  said 
county,  to  answer  the  said  complaint  and  to  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — , 

L.  M.,  J.  P." 

§  974e.  Form  of  warrant  for  embezzlement  by  any  agent, 
clerk,  or  servant  of  any  person,  firm  or  company. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 
day  of  ,  19 — ,  in  the  county  aforesaid,  did  felon- 
iously embezzle,  convert  to  his  own  use  and  steal  certain  bullion, 
money,   bank   notes,   security   for   money  and   other   effects   and 

property  of,  and  belonging  to  ,   to-wit:    {here  describe  the 

property)  of  the  value  of dollars;  he,  the  said  C.  D.,  hav- 
ing then  and  there  in  his  possession  such  bullion,  money,  bank 
notes,  securities  for  money  and  such  other  effects  and  property, 
by  virtue  of  a  certain  office,  place  or  employment,  to-wit  {here 
state  office,  place  or  employment)  :  These  are,  therefore,  to  com- 
mand you  in  the  name  of  the  state  of  West  Virginia,  forthwith 
to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some 
other  justice  of  the  said  county,  to  answer  the  said  complaint 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 
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L.  M.,  J.  P. 

w  Adapted    from    Code,    1913,    ch.  Pisceoneri,  68  W.  Va.  76,  69  S.   E. 

148,  sees.  9  and  10,  serial  sees.  5293,  375. 

6294.     See  alflo  State  v.  McCoy,  61  ^e  Adapted  from  Code,  ch.  145,  see 

W.  Va.  259,  57  S.  E.  294;  State  v.  19,  serial  sec.  5210, 
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§  974f.    Form  of  warrant  for  embezzlement  or  fraudulent  con- 
version of  bullion,  money,  bank  notes  or  other  security  for  money. 


To 


State  of  West  Virginia,  County  of 
■,  a  constable  of  said  county: 


•,  to-wit: 


Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  the  said  county,  did  feloniously 

embezzle,  convert  to  his  own  use  and  steal  certain  bullion,  money, 
bank  notes  and  securities  for  money  belonging  to  the  bank  of 

,  a  corporation,  to-wit,  certain  money  and  currency  of  the 

United  States  of  America  of  the  value  of  two  thousand  seven 
hundred  and  twenty-three  and  7/100  dollars,  he,  the  said  C.  D., 
having  then  and  there  in  his  possession  such  bullion,  money,  bank 
notes  and  securities  for  money,  and  currency  of  the  United  States 
of  America,  by  virtue  of  a  certain  office,  place  and  emplojrment, 
to-wit,  the  office,  place  and  employment  of  cashier  of  the  said 

bank  of  :     These  are,  therefore,  to  command  you  in  the 

name  of  the  state  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint  and  to  be  further  dealt 
with  according  to  law. 


Given  under  my  hand  this 


day  of 


19—. 


L.  M.,  J.  P." 


B7  Adapted  from  Oo^e,  1913,  dL 
158,  sec.  5,  serial  sec.  5554,  and  taken 
from  indictment  approved  by  our  su- 
preme court  of  appeals  in  State  v. 
Wetzel,  75  W.  Va.  7,  20,  83  S.  E.  68. 

'OJnder  sec.  19,  ch.  18,  Acts  1903, 
in  order  to  constitute  the  crime  of 
embezzlement,  it  is  necessary  to  show, 
(1)  the  trust  relation  of  the  person 
charged,  and  that  he  falls  within  that 
•class  of  persons  named;  (2)  that  the 
property  or  thing  claimed  to  have 
■been  embezzled  or  converted  is  such 
property  as  is  embraced  in  the  stat- 
ute;   (3)   that  it  is  the  property  of 


another  person;  (4)  that  it  oame 
into  the  possession,  or  was  placed  in 
the  care,  of  the  accused,  under  and  by 
virtue  of  his  office,  place  or  employ- 
ment; (5)  that  his  manner  of  deal- 
ing with  or  disposing  of  the  property, 
constituted  a  fraudulent  conversion 
and  an  appropriation  of  the  same  to 
his  own  use,  and  (6)  that  the  con- 
version of  the  property  to  his  own  use 
was  with  the  intent  to  deprive  the 
owner  thereof."  S£ate  v.  Moyer,  68 
W.  Va.  146,  52  S.  E.  30.  See  State 
V.  Fraley,  71  W.  Va.  100,  101,  76  S. 
£.  134,  42  L.  B.  A.  (N.S.)  498. 
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§  974g.  Form  of  warrant  for  embezzlement  or  fraudulent  con- 
version of  bullion,  money,  bank  notes  or  other  security  for  money, 
consisting  of  a  scries  of  acts  covering  a  considerable  period  of 
time. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  to-wit, 
on  the  27th  day  of  April,  A.  D.,  nineteen  hundred  and  six,  and  at 

divers   other  times   between   that   date   and   the   day   of 

July,  A.  D.,  nineteen  hundred  and  nine,  in  the  said  county,  did 
feloniously  embezzle  and  convert  to  his  own  use  and  steal  certain 
money,  bullion,  bank  notes  and  securities  and  other  effects  and 

property  of  and  belonging  to  the  bank  of  ,  a  corporation, 

to-wit,  certain  money  and  currency  of  the  United  States  of 
America,  of  the  value  of  two  thousand  seven  hundred  and  twenty- 
three  and  7/100  dollars,  the  said  money  and  currency  of  the 
United  States  of  America  being  then  and  there  so  embezzled, 
converted  to  the  use  of  himself  and  stolen  by  the  said  C.  D.  in 
divers  and  different  quantities,  sums  and  amounts,  at  divers 
different  dates,  beginning  with  the  said  27th  day  of  April,  nine- 
teen hundred  and  six,  and  ending  with  the  said  day  of 

July,  nineteen  hundred  and  nine,  and  the  divers  different  sums 
of  money  and  currency  of  the  United  States  of  America  amount- 
ing in  the  aggregate  to  the  sum  of  two  thousand  seven  hundred 
and  twenty-three  and  7/100  dollars  and  being  of  the  value  of 
two  thousand  seven  hundred  and  twenty-three  and  7/100  dollars, 
the  said  divers  and  different  sums  of  money  and  currency  of  the 
United  States  of  America,  together  with  the  exact  date  on  which 
the  said  C.  D.  so  feloniously  embezzled,  converted  to  his  own  use 
and  stole  each  of  the  said  separate  sums  of  money  and  currency 
of  the  United  States  of  America,  making  up  said  aggregate  sum 
of  two  thousand  seven  hundred  and  twenty-three  and  7/100 
dollars  ($2,723.07),  being  to  the 'said  A.  B.  unknown,  he,  the 
said  C.  D.,  having  then  and  there  in  his  possession  such  bullion, 
money,  bank  notes,  currency  of  th^  United  States  of  America, 
securities  for  money  and  such  other  effects  and  property,  by 
virtue  of  a  certain  office,  place  and  employment,  to-wit,  the  office, 
place  and  employment  of  cashier  of  the  said  bank  of  : 
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These  are,  therefore,  to  command  you  in  the  name  of  the  state 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  said  county,  to  answer 
the  said  complaint  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J,  P." 

§  974h.    Another  form  of  warrant  for  robbery. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  ^said  county,  that  C.  D.  on  the 

day  of ,  19 — ,  he,  the  said  C.  D.,  being  armed  with 

a  dangerous  weapon,  to-wit:  with  a  loaded  pistol,  on  one,  E.  F. 
did  feloniously  make  an  assault  and  him  the  said  E.  F.  in  bodily 
fear  did  feloniously  put,  and  one  promissory  note  of  the  value  of 
$50.00,  one  purse  of  the  value  of  50  cents,  one  check  given  on  the 

bank  of  ,  of  the  value  of  $5.00,  and  divers  United  States 

treasury  notes,  divers  United  States  silver  certificates,  United  States 
silver  coin.  United  States  gold  coin  in  the  aggregate  value  of  $25.00, 
the  said  note,  purse.  United  States  treasury  notes,  United  States  sil- 
ver certificates,  United  States  bank  notes,  United  States  gold  certifi- 
cates, United  States  silver  and  gold  coin  being  then  and  there  the 
property  of  the  said  E.  F.  and  all  of  which  property  the  said  C.  D. 
from  the  person  and  against  the  will  of  the  said  E.  F.,  he  the  said 
C.  D.  then  and  there,  to-wit :  on  the  day  and  year  aforesaid,  in  the 
county  aforesaid,  feloniously  and  violently  did  steal,  take  and  carry 
away:  These  are,  therefore,  to  command  you  in  the  name  of  the 
state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  the  said  county  to 
answer  the  said  complaint  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this  — —  day  of ,  19 — . 

L.  M.,  J.  P." 

B8  See  State  v.  Wetzel,  suprcu.  69  S.  E.  758,  in  which  the  indictment 

59  Taken  substantially  from  the  rec-      was  held  sufficient, 
ord  in  State  v.  McCoy,  63  W.  Va.  69, 


803.  CRIMINAL  PROCEDURE,  ETC. — ^FORMS.  §  974j 

§  974i.  Form  of  warrant  for  forging  a  writing  presented  to 
the  county  court  to  be  appointed  a  registriu:  of  voters. 

State  of  West  Virginia-,  County  of ,  to-wit :  • 

To 9  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  at  a  regular 
\or  special,  as  the  case  may  be)  session  of  the  county  court  of 
said  county  held  at  the  court  house  of  said  county  on  the  first 
Monday  in  March  {or  May,  as  the  case  may  be)  19 — ,  the  said 
session  of  said  court  then  and  there  being  held  to  appoint  two 
competent  persons  for  each  voting  precinct  in  said  county  as  reg- 
istrars, and  while  said  court  was  so  in  regular  session  that  C.  D., 
on  the  day  and  year  aforesaid,  did  unlawfully  and  feloniously 
make  and  forge  a  certain  writing,  purporting  to  be  signed  by  the 
chairman  of  the  executive  committee  in  behalf  of  such  committee 
of  the  political  party  of  which  the  said  C.  D,  was  then  a  member, 
namely  {here  name  the  political  party,  as  the  republican  party  or 
the  democratic  party  as  the  case  may  be),  and  said  writing  purport- 
ing to  be  a  request  on  behalf  of  said  committee  that  said  C.  D. 
during  and  at  said  session  of  said  court  be  appointed  one  of  said 
registrars,  namely,  as  one  of  the  registrars  of  said  political  party 
to  act  as  such  registrar  at  precinct  No.  — ,  in  said  county ;  and  that 
the  said  C.  D.  on  the  day  and  year  aforesaid,  in  the  county  afore- 
said, knowing  the  said  writing  to  be  a  forgery  did  unlawfully  and 
feloniously  present  the  said  writing  to  the  said  county  court  so  in 
regular  session  as  aforesaid:  These  are,  therefore,  to  command 
you,  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  ap- 
prehend the  said  C.  |D.  and  bring  him  bfefore  me,  or  some  other 
justice  of  the  said  county,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.«^ 

§  974j.  Warrant  for  making  false  affidavit  to  be  registered  as 
a  voter. 

State  of  West  Virginia,  County  of ,  to-wit : 

1o ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  E.  F.  and  G.  H., 

«o  Adapted  from  Acts,  Extraordinary  Session,  Legislature,  W.  Va,,  1916, 
cL  6,  sec.  98a — ^I. 
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registrars  duly  appointed  and  qualified  to  register  the  voters  hav- 
ing the  right  to  vote  at  election  precinct  No.  —  in  the  said  county 

at  the  election  duly  held  therein  on  the day  of  November, 

19 — ,  not  being  satisfied  as  to  the  right  of  C.  D.  to  be  then  and 
there  registered  as  a  voter,  the  said  registrars  did  then  and  there 
require  the  said  C.  D.  to  make  affidavit  in  writing,  which  affidavit 
was  then  and  there  subscribed  and  sworn  to  by  said  C.  D.  before 
said  E.  F.,  one  of  said  registrars,  in  which  the  said  C.  D.  did  then 
and  there  answer  fully  the  questions  as  required  by  the  election 
law  of  the  state  of  West  Virginia,  and  the  said  C.  D.  did  then 
and  there  in  making  said  affidavit,  wilfully,  falsely  and  feloniously 
swear,  that  he  the  said  C.  D.  had  resided  in  the  state  of  West  Vir- 
ginia for  one  year  immediately  preceding  the  said  election  held  on 

the  day  of  November,  19 — ,  which  was  the  then  coming 

election,  to  be  held  in  the  county  aforesaid,  and  that  he,  the  said 
C  D.  had  resided  during  the  year  immediately  preceding  the  then 

coming  election  at in  the  said  state;  when  in  truth  and 

in  fact  the  said  C.  D.  had  not  resided  in  the  state  of  West  Vir- 
ginia for  one  year  immediately  preceding  the  said  election :  These 
are,  therefore,  to  command  you  in  the  name  of  the  state  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19—. 

T-.  M.,  J.  P." 

§  974k.  Warrant  for  entering  or  omitting  name  of  voter  from 
registration  without  an  order  of  the  county  court  so  to  do. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  the  name  of  E.  F. 
was  duly  placed  on  the  repstration  list  of  voters  for  precinct 
No.  —  in  said  county  by  G.  H.  and  I.  J.,  the  jegistrars  duly  ap- 
pointed and  qualified  to  register  the  voters  at  said  precinct  and  the 

9^  Adapted  from  Code,  1913,  ch.  3,      islature,  Extraordinary  Sessian,  1916, 
sec.    98a— IV,    98a— V,    serial    sees,      ch,  98a— IV,  98a— V. 
124,  125,  as  amended  by  Acts  of  L^- 
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name  of  said  E.  F.  so  being  on  said  list  of  voters,  C.  D.  the  clerk 

of  the  county  court  of  said  county,  did  on  the  day  of 

,   19 — ,'  in  the  county  aforesaid,  unlawfully,  wilfully  and 

feloniously  omit  from  said  registration  list  the  name  of  said  E.  F., 
without  an  order  of  the  county  court  of  said  county,  entered  of 
record  directing  him,  the  said  C.  D.,  so  to  do:  These  are,  there- 
fore, to  command  you  in  the  name  of  the  state  of  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me, 
or  some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.** 

§9741.    Warrant  for  issuing  a  false  registration  certificate 
by  clerk  or  registrar. 

State  of  West  Virginia,  County  of  ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  the  peace  of  said  county,  that  on  the  

day  of ,  19 — ,  an  election  was  duly  held  in  said  county  and 

state,  and  that  one  E.  F.  did  not  register  as  a  voter  in  any  election 
precinct  in  said  county  at  any  time  prior  to  said  election  in  order  to 
vote  at  said  election ;  and  although  the  said  E.  F.  was  not  entitled 
to  vote  at  the  said  election,  one  C.  D.  duly  appointed  and  qualified 
as  one  of  the  registrars  of  said  county  to  register  the  voters  en- 
titled to  vote  at  precinct  No.  — ,  of  said  county  at  said  election, 
did  unlawfully,  wilfully  and  feloniously  write  out  and  issue  a  false 
certificate  of  transfer  purporting  to  certify  that  said  E.  F.  had  duly 
registered  within  the  time  prescribed  by  law  as  a  voter  at  said  pre- 
cinct No.  — ,  and  delivered  said  false  certificate  so  unlawfully, 
wilfully  and  feloniously  made  out  and  issued  to  said  E.  F.,  thereby 
to  enable  the  said  E.  F.  to  present  the  same  to  the  election  com- 
missioners holding  and  conducting  the  said  election  at  another 
election  precinct  in  said  county,  to-wit,  precinct  No.  — :  These 
are,  therefore,  to  command  you  in  the  name  of  the  state  of  West 

«2  Adapted  from  Code,  1913,  oh.  3,      V«u,  Extraordinary  Session,  1916,  ch. 
Bee.    98ar— VII,    aerial    sec.    127,    as      6,  sec.  98a-— VII. 
amended  by  Acts  of  Legislature  of  W. 
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Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.«2» 

§974m.  Warrant  for  registering  name  of  a  person  not  a 
qualified  voter. 

State  of  West  Virginia,  County  of ^  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  G.  H.  and  I.  J. 
were  duly  appointed  and  qualified  as  registrars  in  said  county  to 
register  the  qualified  voters  at  election  precint  No.  —  of  said 
county,  having  the  lawful  right  to  vote  at  the  election  to  be  held 

in  said  county  and  state  on  the day  of  November,  19 — , 

and  the  said  G.  H.  and  I.  J.  after  being  duly  appointed  and  quali- 
fied as  such  registrars,  did  enter  upon  their  duties  as  such  regis- 
trars at  said  election  precinct  of  said  county,  and  while  in  the  dis- 
charge of  their  official  duties  as  such  registrars,  they,  the  said  G.  H. 
and  I.  J.  {or  if  only  one  of  them  violated  his  duty,  so  designate 

him  by  name)  did  on  the day  of ,  19 — ,  unlawfully, 

wilfully  and  feloniously  register  the  name  of  E.  F.,  he  the  said 
E.  F.  not  being  then  and  there  a  qualified  voter  in  said  precinct 
No.  — :  These  are,  therefore,  to  command  you  in  the  name  of 
the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  G.  H. 
and  I.  J.  and  bring  them  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.w 

«2a  Adapted  from  Code,  1913,  ch.  3,         •«  Adapted  from  the  Code,  1913,  ch. 

sec.    98a— IX,    serial    sec.    129    and  3,  sec.  98a — ^XII,  serial  sec.  132,  as 

amended    by    Acta,    Logrslature    of  amended  by  Acts  of  Legislature,  W. 

West    Virginia,    Extraordinary    Ses-  Va.,  Extraordinary  Session,  1916,  ch. 

sion,  1916,  ch.  6,  sec.  98a— IX.  6,  sec.  98a— XII. 


r' 
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§  974n.  Warrant  for  failure  of  a  person  taking  part  in  a  law- 
less combination  to  disperse  after  being  duly  commanded  to  do  so. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  E.  F.  and 
G.  H.  together  with  divers  other  evilly  disposed  persons  to  the 

number  of  and  more,  to  the  said  A.  B.  as  yet  unknown, 

on  the day  of  ,  19 —  in  the  county  aforesaid,  with 

force  and  arms,  that  is  to  say,  with  spikes,  staves  and  other  offen- 
sive weapons,  did  unlawfully,  riotously  and  tumultuously  assemble 
and  gather  together  to  disturb  the  peace  of  the  state  of  West  Vir- 
ginia, and  being  so  then  and  there  assembled  and  gathered  together 
did  then  and  there  make  a  great  noise,  riot,  tumult  and  disturb- 
ance and  then  and  there  unlawfully,  riotously,  routuously  and 
tumultuously  remain  and  continue  together,  making  such  noise,  riot 
tumult  and  disturbance  for  a  long  space  of  time,  to-wit:  for  the 
space  of  one  hour  and  more  then  next  following,  to  the  great  ter- 
ror and  disturbance  of  the  citizens  and  others  then  and  there 
abouts  inhabiting,  residing,  being  and  passing  along;  and  the  said 
C.  D.  being  then  and  there  one  of  the  persons  composing  and 
taking  part  in  the  said  riot,  rout,  tumult' and  lawless  combination 
and  assemblage,  was  then  and  there  along  with  the  other  persons 
composing  the  said  riot,  rout,  tumult,  lawless  combination  and  as- 
semblage, by  K.  P.,  a  justice  of  the  peace  commanded  to  disperse, 
but^the  said  C.  D.  after  being  so  commanded  to  disperse,  wilfully, 
intentionally,  and  feloniously  failed  to  do  so,  as  soon  as  he,  the  said 
C.  D.  might  practicably  have  done  so :  These  are,  therefore,  to  com- 
mand you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to 
apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint,  and  to  be  fur- 
ther dealt  with  according  to  law. 

Given  under  my  hand  this day  of  — ^ ,  19 — . 

L.  M.,  J.  P.** 


•«  Adapted  from  Code,  1913,  ch.  18,      309;  2  Chit.  Grim.  L.  (Sth  Am.  from 
sec  57,  serial  8ec.  828,  and  16  £kie.      2d.  L.  ed.)  488. 
Fonns,   682.     See   also  4   Went.  PL 
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§  974o.    Warrant  for  bigamy. 

State  of  West  Virginia,  County  of >  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  mc, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  the  state  of  Wisconsin,  married 

F.  I.  S.,  a  single  woman,  and  afterwards  the  said  C.  D.  while  so 
married  to  the  said  F.  I.  S.,  and  while  she,  the  said  F.  I.  S.  was 

still  living,  to-wit,  on  the day  of ,  19 — ,  in  the  said 

county  of  ,  in  West  Virginia,  he  the  said  C.  D.  did  un- 
lawfully and  feloniously  marry  one  C  A.  and  said  F.  I.  S. 
being  then  alive:  These  are,  therefore,  to  command  you  in  the 
name  of  the  state  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  p.  and  bring  him  before  me,»or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  19 — 

L.  M.,  J.  P« 

§  974p.    Warrant  for  incest. 

State  of  West  Virginia,  County  of -,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.  on  the 

day  of ,  19 — ,  in  the  county  aforesaid,  didunlawful- 

ly  and  feloniously  have  sexual  intercourse  with  one  E.  F.,  a  female, 
and  she,  the  said  E.  F,.,  then  and  there  being  a  daughter  of  the 
said  C.  D. :  These  are,  therefore,  to  command  you  in  the  name  of 
the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  C. 
D.  and  bring  him  before  me,  or  some  other  justice  of  said  county, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  ?.•• 

•5  Adapted    from    Code,    1913,    ch.  State  v.  Pennington,  41  W.  Va.  599, 

149,  sec.  1,  serial  sec.  5305.    See  also  23   S.   E.   918,   it   is  Jicld  that   ''an 

the  following  cases:    State  v.  Good-  indictment  for  incest,  under  sec.  22, 

rich,  14  W.  Va.  834;  O'Neale  v.  Com.  ch.   149,  Cwlo,   1891,   is  not  bad  be- 

17  Gratt.  582;  Bird  v.  Com.,  21  Gratt.  cause  it  does  not  state  that  the  man 

800.  charged  knew  the  relationship  of  the 

«« Adapted    from    Code,    1913,    ch.  woman  to  him.** 
149,    sec    22,    serial    sec.    5327.      In  . 
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§  974q.    Warrant    for   unlawfully   disinterring   or    displacing 
a  dead  human  body. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constate  of  said  county: 

Whereas,  A.  B.  has  this  day.  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  — ■• ,  19 — ,  in  the  county  aforesaid,  did  unlaw- 
fully and  feloniously  disinter  (or  misplace,  as  the  case  may  be) 
a  dead  human  body  which  had  theretofore  been  deposited  in  a 
burial  place  in  a  certain  burial  ground,  known  as  "Lone  Oak"  cem- 
etery, situate  in  the  county  aforesaid:  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia  forthwith 
to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  iny  hand  this day  of ,  19 — . 

L.  M.,  J.  P.«^ 

§  974r.    Warrant  for  kidnapping  a  child  under  fourteen  years 
of  age. 

State  of  West  Virginia,  County  of ,  to-wit : , 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  — ; — ,  19 — ,  in  the  said  county  did  unlawfully 

and  feloniously  secrete  E.  T.,  a  child  under  fourteen  years  of  age, 
from  one  G.  H.,  he  the  said  G.  H.  being  tken  and  there  the  person 
having  lawfuj  charge  of  said  child,  with  intent  to  extort  money: 
These  are,  therefore,  to  command  you  in  the  name  .of  the  state 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.«« 

«7  Adapted    from    Code,    1913,    ch.  «« Adapted    from    Code,    1913,    ch. 

149,    sec.    13,   serial   sec.   5318.      See  144,  sec.  14,  serial  sec.  5155. 

Com.  V.  Slack,  19  Pick.  (Mass.)  304;  In  State  v.  Sutton,  116  Ind.  527,  19 

State  V.  Fax,  136  Mo.  141,  37  S.  W.  N.  E.  602,  the  court  in  its  opinion 

794.  said:     ''If  this  count  of  the  indict- 
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§974s.    Warrant  for  the  fraudulent  destruction  or  conceal- 
ment of  a  will. 


To 


State  of  West  Virginia,  County  of 
-,  a  constable  of  said  county: 


-,  to-wit: 


Whereas,  A.  B.,  has  tbis  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  one  E.  F.,  then 
being  over  twenty-one  years  of  age  and  of  sound  mind,  did  make 
his  last  will  and  testament  in  writing  signed  by  him,  the  said  E. 
F.  in  the  presence  of  G.  H.  and  I.  J.  as  attesting  witnesses  thereto, 
and  they,  the  said  G.  H.  and  I.  J.  were  competent  witnesses  both 
present  at  the  same  time  said  writing  was  signed  by  said  E.  F.  as 
and  for  his  last  will,  and  they,  the  said  G.  H.  and  I.  J.,  as  such 
witnesses  did  subscribe  said  will  as  witnesses  at  the  request 
of  said  E.  F.  and  in  the  presence  of  said  E.  F.  and 
of  each  other;  and  that  after  the  said  will  had*  been  so  signed 

and  witnessed  as  aforesaid,  he,  the  said  E.   F.  on   the  

day  of ,  19 — ,  departed  this  life  without  having  revoked  said 

will,  and  thereafter,  to-wit,  on  the day  of ,  19 — ,  in 

the  county  aforesaid,  C.  D.  did  unlawfully,  wilfully,  fraudulently 
and  feloniously  destroy  (or  conceal,  as  the  case  may  be)  the  said 
will,  with  intent  to  prevent  the  probate  thereof :  These  are,  there- 
fore, to  command  you  in  the  name  of  the  state  of  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D^  and  bring  him  before  me  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 


Given  under  my  hand  this 


day  of 


-,  1^. 


L.  M.,  J.  ?.•• 


ment  does,  as  the  state  contends,  em- 
ploy the  words  of  the  statute,  or 
equivalent  words,  it  is  good.  It  has 
long  been  the  rule  in  this  state,  as 
well  as  elsewhere,  that  an  indictment 
which  charges  an  offense  in  the  words 
of  the  statute,  or  in  words  of  equiva- 
lent meaning,  is  sufficient.  State  v. 
Smith,  74  Ind.  557,  and  cases  cited, 
558;  Gillet,  Crim.  Law,  132a,  and 
authorities  cited  in  note." 

This  rule  applies  to  the  crime  of 
kidnapping.     Mr.   Bishop    says:    "In 


practice  most  of  our  indictments  for 
this  offense  are  on  statutes,  in  which 
case  the  pleader's  special  concern 
will  be  to  follow  the  statutory  terms." 
2  Bish.  Crim.  Proc,  §  692.  In  State 
V.  McRoberts,  4  Blackf.  178,  the  rule 
was  applied  to  a  case  of  kidnapping, 
the  court  saying:  "This  description 
of  the  offense  agrees  with  the  lan- 
guage of  the  statute,  and  is  therefore 
sufficient." 

«»  Adapted  from  the  Code,  1913,  ch* 
145,  sec.  22,  serial  sec.  5213. 


811  CRIMINAL  PROCEDURE,  ETC*. — FORMS.  §  974u 

§974t.  Warrant  against  a  guardian  or  other  fiduciary  for 
wilfully  and  knowingly  failing  to  make  and  return  an  inventory 
as  required  by  law. 

State  of  West  Virginia,  County  of ,  to-wit: 

To  ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,        stice  of  the  peace  of  said  county,  that  C.  D.,  was  on  the 

ly  of  ,  19 — ,  in  the  said  county,  duly  appointed 

and  qualified  as  guardian  of  G.  H.,  an  infant  under  twenty-one 
years,  to-wit,  of  the  age  of  ten  years,  and  on  the  day  and  year 
aforesaid,  in  the  county  aforesaid,  there  came  to  the  hands  of 
said  C.  D.  as  such  guardian,  personal  property  amounting  to  one 
thousand  dollars  {or  whatever  the  amount  thereof  may  be)  and 
of  the  value  of  one  thousand  dollars,  the  property  of  his  said  ward, 
the  said  G.  H.,  and  after  the  said  personal  property  so  came  to  the 
hands  of  said  C.  D.  as  such  guardian,  he  the  said  C.  D.  did  then 
and  there  wilfully,  knowingly  and  feloniously  fail  to  make  and  re- 
turn an  inventory  of  any  of  said  personal  property  to  the  clerk  of 
the  county  court  of  said  county,  within  four  months  after  the  date 
of  the  order  of  the  said  county  court  conferring  upon  him,  the  said 
C.  D.  his  authority  to  act  as  such  guardian :  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia,  forthwith 
to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint,  and  to  be  fur- 
ther dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19—. 

L.  M.,  J.  P.^ 

§  974u,  Warrant  for  wilfully  dcstrojring  a  vessel  with  intent 
jto  injure  the  owner  thereof. 

State  of  West  Virginia,  County  of .  to-wit : 

Jo ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
IL.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

TO  Adapted  from  Code  1913,  ck.  145«  sec  22,  serial  sec.  6213. 
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day  of  ,  19 — ,  in  the  said  county,  did  unlawfully, 


wilfully  and  feloniously  destroy  a  certain  vessel,  the  property  of  E. 
F.,  with  intent  to  injure  him,  the  said  E.  P.,  he  the  said  E.  F.  being 
then  and  there  the  owner  of  said  vessel :  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia,  forthwith 
to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint,  and  to  be  fur- 
ther dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19—. 

L.  M.,  J.  P.^i 

§974v.    Warrant  for  rioter  pulling  down  or   destroying  a 
dwelling  house. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C  D.,  with  other 

persons  to  the  number  of  three  or  more,  did  on  the day  of 

,   19 — ,  in  the  county  aforesaid,  unlawfully  and  riotously 

assemble  themselves  together  to  disturb  the  peace  of  the  state; 
and  being  so  unlawfully  and  riotously  assembled  together,  they 
the  said  C.  D.  and  other  three  or  more  persons,  the 
dwelling  houSe  of  one  M.  S.  then  and  there  situated,  did 
then  and  there  unlawfully  and  feloniously  pull  down  {or 
destroy,  as  the  case  may  be)  to  the  great  terror  and  disturbance  of 
the  citizens  and  people  then  and  there  inhabiting,  residing  and 
being:  These  are,  therefore,  to  command  you  in  the  name  of  the 
state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me  or  some  other  justice  of  said  county,  to  an- 
swer the  said  complaint  and  to  be  further  dealt  with  according  to 
law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 


Ti  Adapted    from    Code,    1913,    ch.  '2  Adapted    from    Code,    1913,   ch. 

145,  see.  24,  serial  sec.  5216.   -  148,  sec.  6,  serial  sec.  5290. 
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§  974w.    Warrant   for  an   officer   who  voluntarily  suffers   a 
prisoner  charged  with  a  felony  to  escape  from  jail. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  the  peace  of  said  county,  that  on  the 

day  of -,  19 — ,  in  the  county  aforesaid  at  the term, 

19 — ,  of  the  circuit  court  of  said  county,  one  E.  F.,  charged  with 
the  murder  of  one  G.  H.,  was  duly  committed  to  the  care  and 
custody  of  one  C.  D.,  he  the  said  C.  D.  then  and  still  being  keeper 
of  the  common  jail  of  said  county,  there  to  be  kept  and  imprisoned 
in  the  jail  aforesaid  until  further  proceedings  be  had  in  pursuance 
of  law.  And  the  said  A.  B.  upon  his  oath  aforesaid  doth  further 
say  that  whilst  the  said  E.  F.  was  in  the  custody  of  said  C.  D.  as 

such  keeper  of  the  county  jail  as  aforesaid,  on  the day  of 

,  19 — ,  in  the  county  aforesaid,  he,  the  said  C.  D.  did  un- 
lawfully, voluntarily  and  feloniously  permit  and  suffer  the  said 
E.  F.  to  escape  from  the  care  and  custody  of  him  the  said  C.  D. 
and  to  go  at  large:  These  are,  therefore,  to  command  you  in  the 
name  of  the  state  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this ' —  day  of ,  19 — . 

L.  M.,  J.  P.^» 

§  974x.    Warrant  for  second  offense  for  the  sale  of  intoxicating 
liquors. 

State  of  West  Virginia,  County  of  K ,  to-wit : 

To  — ,  a  constable  of  said  county : 

• 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.  was  duly 
indicted,  convicted  and  punished  by  imprisonment  in  the  county 
jail  of   Mason   county,   in   said. state   for  the   roriod   of  

78  Adapted  from  Code,  1913,  ch.  147,  mutatis  mutandis,  State  v.  Baldwin* 
sec    9,    serial    sec.    5257,    following      SO  N.  C.  390. 
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months  and  fined dollars  for  having  on  the day  of 

,  19 — ,  in  the  said  county  of  Mason  in  said  state,  unlawfully 

sold,  offered  and  exposed  for  sale,  intoxicating  liquors,  wine,  por- 
ter, ale,  beer  and  other  intoxicating  drinks  of  a  like  nature;  and 

that  afterwards,  to-wit,  on  the ; —  day  of ,  19 — ,  in  the 

said  county  of  K.,  he  the  said  C.  D.  being  the  same  person  who  was 
indicted,  convicted  and  punished  as  aforesaid,  did  again  unlawfully 
and  feloniously  sell,  offer  and  expose  for  sale,  wine,  porter,  ale, 
beer  and  other  intoxicating  drinks  of  a  like  nature:  These  are, 
therefore,  to  command  you  in  the  name  of  the  state  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.^* 

7*  Adapted  from  Barnes'  Code,  1918,  ch.  32a,  soc.  3. 
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§  975.    Foiin  of  warrant  for  shooting  at  another  in  a  public 

place. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  said  county,  that  C.  D.,  on  the day  of 
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19 — ,  in  said  county,  in  the  court  house  yard  of  said 


county  (or  wherever  the  place  may  be),  the  same  being  then 
and  there  a  public  resort,  did  unlawfully  and  wilfully  shoot  at 
R.  T.,  the  said  R.  T.,  then  and  there  being  in  the  said  court 
house  yard:  These  are,  therefore,  to  command  you  in  the  name 
of  the  state  of  West  Virginia,  forthwith  to  apprehend  the  said 
C.  D.,  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of — ,  19 — . 

L,  M.,  J.  P.^ 

§  976.    Form  of  warrant  for  injuring  a  person  in  the  manage- 
ment of  a  vehicle  used  for  public  conveyance. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  said  county,  that  C.  D.,  on  the :  day  of 

,  19 — ,  in  said  county,  he  the  said  C.  D.,  then  being  the 

driver  of  a  certain  vehicle,  to-wit,  a  hack  (or  whatever  the  vehicle 
may  be)  did,  by  his  management  of  said  hack  as  the  driver  thereof, 
negligently  (or  wilfully,  as  the  case  may  be)  inflict  bodily  injury 
upon  the  said  A.  B.  by  negligently  overturning  the  said  hack  and 
thereby  breaking  the  left  arm  of  the  said  A.  B.  (or  whatever  the 
injury  may  be)  :  These  are,  therefore,  to  command  you,  in  the 
name  of  the  state  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.,  and  bring  him  before  me,  or  some  other  justice  of  said 
courity,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.« 

§  977.    Form  of  warrant  for  injiuing  a  person  in  the  manage- 
ment of  a  boat. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

1  Adapted  from  sec.  17  of  ch.  144  2  Adapted  from  sec.  17  of  ch.  144 

of  the  Code  of  West  Virginia,  1906,      of  the  Code  of  West  Virginia,  IMG, 
fiec.  4210.  sec  4223. 
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that  C.  D.,  then  being  the  captain  of  a  certain  steamboat  called 

the  Emma  Graham  used  for  public  conveyance,  did,  on  the 

day  of ,  190 — ,  in  said  county,  by  his  management  of  said 

boat  as  the  captain  thereof,  negligently  (or  willfully)  inflict  bodily 
injury  upon  the  said  A.  B.,  by  (here  state  the  manner  in  which 
said  injury  zvas  inflicted)  :  These  are,  therefore,  to  command  you, 
in  the  name  of  the  State  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice 
of  said  county,  to  answer  the  said  complaint,  and  to  be  further 
dealt  with  a(icording  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.» 

§  978.  Form  of  warrant  for  arrest  of  conductor  of  a  railroad 
company  for  keeping  door  of  car  locked  while  such  car  was  in 
motion. 

State  of  West  Virginia,  county  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  said  county,  that  C.  D.,  on  -the day  of 

,  190 — ,  in  said  county,  was  in  charge  of  certain  passenger 

cars,  as  the  conductor  thereon,  belonging  to  the  O.  .R.  Railroad 
Company,  operating  its  line  of  railroad  in  the  said  State,  in  which 
cars  running  on  said  line  of  railroad,  passengers  were  then  and 
there  being  carried,  and  while  said  cars  were  in  motion,  on  the 
day  and  year  and  in  the  county  aforesaid,  the  doors  of  one  of  said 
cars  were  unlawfully  kept  locked:  These  are,  therefore,  to  com- 
mand you,  in  the  name  of  the  State  of  West  Virginia  forthwith 
to  apprehend  the  said  C.  D.,  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.* 

■Adapted    from    sec.    17,    ch.    144,      of  the  Code  of  West  Vicginia,  1906, 
Code,  West  Virginia,  1906,  sec.  4223.        sec.  4224. 
*  Adapted  from   sec.   18  of  ch.    144 
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§979.    Form  of  warrant  for  delivering  challenge  to  fight  a 

duel.  State  of  West  Virginia,  county  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 
that  C  D.,  on  the day  of ,  190 — ,  in  said  county,  un- 
lawfully and  knowingly  did  deliver  to  one  E.  F.  a  certain  chal- 
lenge to  fight  a  duel  with  one  G.  H.,  which  challenge  was  in  writ- 
ing and  sent  to  the  said  E.  F.  by  the  said  G.  H. :  These  are,  there- 
fore, to  command  ^ou,  in  the  name  of  the  State  of  West  Virginia, 
to  forthwith  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ^  190 — . 

L.  M.,  J.  P.» 

§980.  Form  of  warrant  for  sending  a  challenge  to  fight  a 
duel. 

State  of  West  Virginia,  county  of ^  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  bn 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the  day  of  ,  190 — ,  in  said  county,  did 

unlawfully  send  to  one  E.  F.  a  written  challenge  to  fight  a  duel 
with  him,  the  said  E.  F. :  These  are,  therefore,  to  command  you, 
in  the  name  of  the  State  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint  and  to  be 
further  dealt  with  according  tb  law. 

Given  under  my  hand  this day  of ^  190 — . 

L.  M.,  J.  ?.• 

§^981.    Form  of  warrant  for  person  coming  into  this  State  to 

ngnt.  State  of  West  Virginia,  county  of ^  to-wit: 

To ,  a  constable  bf  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

'Adapted   from    sec.    23,    ch.    144,  'Adapted    from    sec.    22,    ch.    144, 

Ck)de,  West  Virginia,  1906,  4229.  Code,  West  Virginia,  1906,  sec.  4228. 
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day  of  ,  190 — ,  in  the  said  county  did  come  into 


the  said  state  for  the  purpose  of  unlawfully  and  voluntarily  fighting 
a  prize  fight  with  one  E.  F.  for  a  sum  of  money,  (or  for  a  prise  of 

any  character,  as  the  case  may  be),  to-wit,  the  sum  of  $ , 

(or,  the  amount  whereof  is  to  this  affiant  unknown)  :  These  are, 
therefore,  to  command  you  in  the  name  of  the  State  bf  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.,  and  bring  him 
before  me  or  some  other  justice  of  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190—. 

L.  M.,  J.  P/ 

§  982.     Form  of  warrant  for  setting  fire  to  woods,  fence,  or 
other  thing  capable  of  spreading  fire. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the day  of ,  190 — ,  in  said  county,  did 

unlawfully,  but  not  willfully  or  maliciously,  set  fire  to  a  certain 
woods  {or,  fence,  grass,  straw,  or  other  thing  capable  of  spreading 
are),  the  property  of  said  A.  B. :  These  are,  therefore,  to  com- 
mand you,  in  the  name  of  the  State  of  West  Virginia,  forthwith  to 
apprehend  the  said  C.  D.  and  bring,  him  before  me,  or  some  other 
justice,  to  answer  the  said  complaint  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.» 

§  983.     Form  of  warrant  for  destroying  appliances  used  in  ciid 
of  navigation. 

State  of  West  Virgmia,  county  of ,  to-wit: 

Xo  ,  a  constable  of  said  county: 

Whereas,  A.   B.   has   this  day  made  complaint  on  oath  before 
me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on 

'Adapted  from  sec.  27a  I,  ch.  144,  "Adapted    from    sec.     9,     ch.     145, 

Code  of  West  Virginia,  1906,  sec.  Code,  West  Virginia,  1906,  sec.  4243. 
4234. 
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the  day  of  ,  190 — ,  in  said  county,  did  unlawfully 

and  willfully  destroy  a  certain  signal  light  erected  by  the  govern- 
ment of  the  United  States  in  the  State  of  West  Virginia  as  an  aid 
to  the  navigation  of  the  Ohio  River: 

These  are,  therefore,  to  command  you,  in  the  name  of  the 
State  of  West  Virginia,  to  forthwith  apprehend  the  said  C  D.  and 
bring  him  before  me,  or  some  other  justice  of  the  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.* 

§  984.  Form  of  warrant  for  injuring  or  destroying  telegraph 
or  telephone  poles. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the  day  of  ,  190 — ,  in  said  county, 

did  unlawfully  and  willfully,  but  not  maliciously,  injure  a  certain 
telegraph  pole  belonging  to  the  Western  Union  Telegraph  Com- 
pany, a  corporation,  which  pole  was  then  and  there  in  use  by  the 
said  Company  as  an  appliance  to  support  one  of  its  lines  of  tele- 
graph: These  are,  therefore,  to  command  you,  in  the  name  of  th6 
State  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  *  D. 
and  bring  him  before  me,  or  some  bther  justice  of  the  said  county, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  985.  Form  of  warrant  for  injuring  or  defacing  personal 
property. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county. 

•Adapted  from  sec.  24a  I,  ch.  145,  *•  Adapted  from  sec.  2Ca  I,  ch.  145, 

of  the  Code  of  West  Virginia,  1906,      Code,  West  Virginia,  1906,  sec.  4267. 
sec.  4264. 
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that  C  D.  on  ^he  day  bf  ,   190--,  in  the  county 

aforesaid,  did  unlawfully,  but  not  feloniously,  take  and  carry  away, 
destroy,  injure  and  deface  the  following  personal  property,  not 
his  own,  to-wit:  {Here  describe  the  property) :  These  are,  there- 
fore, to  command  you,  in  the  name  of -the  State  bf  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  the  peace,  to  answer  the  said  complaint,  and 
to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  — day  of ,  190-^. 

L.  M.,  J.  P." 

§  986.  Form  of  warrant  for  breaking  down  or  destroying  or 
defacing  any  monument  intended  to  mark  a  boundary  line  of 

any  sort.  g^^^^  ^j  ^^^^  Virginia,  coonty  of ,  to-wit: 

To  ,  a  cbnstable  of  said  county: 

Whereas,  A.  B.  has  this  day  tnade  complaint  and  informatibn 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 
that  C.  D.,  did  unlawfully  break  down  and  remove  a  certain  tree 
marked  for  the  purpose  of  designating  the  boundaries  of  a  certain 
tract  of  land,  to-wit,  the  land  of  the  said  A.  B.,  which  adjoins  the 
land  of  E.  F.  bn  the  northerly  side  of  the  land  of  the  said  E.  F., 
and  which  tree  was  marked  for  and  as  a  line  tree  to  designate 
the  line  between  the  land  of  said  A.  B.  and  the  land  of  the  said 
fi.  F. :  These  are,  therefore,  to  command  you,  in  the  name  of  the 
State  of  West  Virginia,  to  forthwith  apprehend  the  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  the  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§987.  Form  of  warrant  for  person  intoxicated  while  in 
charge  of  locomotive  engine  or  while  acting  as  conductor  or 
brakeman.       g^^^^^  ^f  ^Vest  Virginia,  county  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.  on  the 

** Adapted    from    sec.    27,    ch.    145,  "Adapted    from    sec.    27,   ch.    145, 

Code,  West  Virginia,  1906,  sec.  4268.      Code,  West  Virginia,  1906,  sec.  4268. 
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day  of  ,  190 — ,  in  said  county,  and  while  the  said 


C.  D.  was  then  and  there  in  charge  of  a  certain  locomotive  engine 
running  upon  the  railroad  of  a  certain  corporation,  known  as  the 
O.  R.  Railroad  Company,  was  then  and  there  intoxicated: 

These  are,  therefore,  to  command  you,  in  the  name  of  the  State 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  the  said  county,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  988.  Form  of  warrant  for  injuring  or  destroying  any  bridge, 
railroad  track,  etc. 

State  of  West  Virginia,  county  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

that  C.  D.,  on  the day  of  ,  190—,  in  said  county, 

did  willfully  and  unlawfully  injure  {or,  weaken,  or  mkplace,  fl* 
the  case  may  be)  a  certain  bridge  used  by  the  O.  R.  Railroad 
Company,  a  corporatibn,  in  operating  its  line  of  railroad  running 
through  said  county,  and  which  bridge  constitutes  a  part  of  said 
line  of  railroad,  and  is  used  in  connection  therewith  in  crossing  a 
certain  creek,  called  and  known  as creek :  These  are,  there- 
fore, to  command  you,  in  the  name  of  the  State  of  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D.  and  brine:  him  before  me, 
or  some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  ujider  my  hand  this day  of ,  190 — 

L.  M..  J.  P.t* 

§  989.    Form  of  warrant  for  jumping  on  or  off  a  moving  train. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 

*» Adapted  from  sec.  30,  ch.  145  of  "Adapted   from    sec.    31,    ch.    145, 

the  Code  of  West  Virginia,  1906,  sec  Code,  West  Virginia,  1906,  sec.  4281. 
4280. 
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that  C.  D.,  on  the 


day  of 


19 — ,  in  said  county, 


did  trespass  on  a  certain  railroad  train  of  the  O.  R.  railroad  com- 
pany, a  corporation,  by  jumping  on  said  train  on  its  arrival  at 

the  station  of  the  said  railroad  located  at  the  town  of ,  and 

known  as  the  station,  the  said  C.  D.  not  then  and  there 

being  a  passenger  or  employee  of  the  said  O.  R.  company:  These 
are,  therefore,  to  command  you,  in  the  name  of  the  state  of  West 
Virginia,  forthwith  to  apprehend  the  said  C  D.  and  bring  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 


L.  M.,  J.  P. 


IB 


§  990.    Warrant  for  laboring  on  the  Sabbath  day. 

State  of  West  Virginia,  County  of ^  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  said  county,  the  said  day  being  the 

Sabbath  day,  was  found  unlawfully  laboring  at  his  trade  and  call- 
ing, to-wit,  the  trade  and  calling  of  a  carpenter,  and  did  on  said 
Sabbath  day  in  said  county  unlawfully  labor  at  his  trade  and  call- 
ing by  laying  the  floor  in  a  certain  building  belonging  to  E.  F., 
which  said  labor  was  not  household  work  or  other  work  of  neces- 
sity or  charity:  These  are,  therefore,  to  command  you  in  the 
name  of  the  state  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 


L.  M.,  J.  P. 


16 


IB  Adapted  from  sec.  31o — ^I,  ch. 
145,  Code,  W.  Va.  1906,  sec.  4282. 

i«  Adapted  from  Code  1913,  eh. 
149,  sec.  16,  serial  sec.  5321.  The 
form  above  given  negatives  the  excep- 
tions in  the  statute,  "Household  or 
other  work  of  necessity  or  charity." 
This  would  seem  to  be  necessary  for 


the  sufficiency  of  an  indictment,  but 
not  merely  as  to  the  validity  of  a 
warrant  upon  which  the  defendant  is 
not  tried,  but  only  examined  by  the 
justice  on  the  question  of  whether  or 
not  the  defendant  is  probably  charge- 
able with  the  offense.  State  v.  Harr, 
77  W.  Va.  637,  88  S.  E.  44. 
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§  991.     Form  of  warrant  for  perjury  committed  in  civil  case. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information 
on  oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county, 
that  C.  D.,  being  duly  sworn  by  the  clerk  of  the  circuit  court  (or 
any  other  person  authorized  to  administer  an  oath)  of  said  county, 
as  a  witness  on  the  trial  before  the  said  circuit  court  of  a  certain 
action  at  law  wherein  E.  F.  was  plaintiff  and  G.  H.  was  defendant, 
the  said  clerk  of  said  circuit  court  then  having  competent  authority 
to  administer  the  said  oath  to  the  said  C.  D.,  did  then  and  there 
unlawfully,  willfully,  and  corruptly  swear  falsely  on  said  trial, 
touching  a  matter  then  and  there  material  to  inquire  into,  in  this: 
he,  the  said  C.  D.  (here  state  in  substance  what  the  said  witness 
swore  to)  ;  whereas  in  truth  and  in  fact  the  said  testimony  was 
false  and  untrue:  These  are,  therefore,  to  cbmmand  you,  in  the 
name  of  the  State  of  West  Virginia,  forthwith  to  apprehend  the 
raid  C.  D.  and  bring  him  before  me,  or  some  other  justice  of 
said  county,  to  answer  the  said  complaint  and  to  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  992.     Form  of  warrant  for  receiving  a  bribe  by  an  officer. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  said  county,  that  C.  D.  on  the 

day  of ,  190,  in  said  county,  being  then  and  there  an 

officer  duly  authorized  to  serve  legal  process,  to-wit,  the  sheriff  of 

said  county,  did  unlawfully  and  corruptly  receive dollars 

(or  any  other  thing  of  value,  specifying  it)  from  one  E.  F.  for 
omitting  to  serve  G.  H.  as  a  witness  to  testify  on  behalf  of  the 
said  A.  B.  in  a  certain  action  at  law  then  pending  in  the  circuit 

*' Adapted  from  and  for  use  under 
the  latter  clause  of  sec.  2,  ch.  147, 
Code,  West  Virginia,  1906,  sec.  4292. 


§993  Hogg's  treatise  and  forms.  826 

court  of  said  county,  wherein  said  A.  B.  was  plaintiff  and  the  said 
E.  F.  was  defendant:  the  said  C.  D.  then  and  there  as  such  officer 
having  in  his  hands  a  summons  to  be  served  upon  the  said  G.  H. 
as  such  witness,  which  summons  had  been  duly  issued  by  the  clerk 
of  said  circuit  court:  These  are,  therefore,  to  command  you,  in 
the  name  of  the  State  of  West  Virginia,  forthwith  to  apprehend 
the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of 
said  county,  to  answer  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 


§  993.    Form  of  warrant  for  negligently  permitting  escape  of 
prisoner. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
bath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the  day  of  ,  190 — ,  in  said  county,  then 

being  the  keeper  of  the  jail  of  said  county,  and  then  having 
in  his  custody  in  said  jail  one  E.  F.,  who  was  then  and  there  im- 
prisoned in  said  jail  upon  a  charge  {or  conviction)  of  {here  de- 
scribe the  offence)  y  did  then  and  there,  and  before  the  said  E.  F. 
was  entitled  to  be  discharged  from  said  jail,  unlawfully  and  negli- 
gently suffer  him,  the  said  E.  F.,  to  escape  from  the  custody  of 
hinl,  the  said  C.  D.,  and  to  go  at  large  out  of  the  said  jail:  These 
are,  therefore,  to  command  you,  in  the  name  of  the  State  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the 
said  charge  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

"Adapted    from    sec.    b,    en.    147,  "Adapted   from    sec.    10,   ch.    147, 

Code,  West  Virginia,  1906,  sec.  4301.      Code,  West  Virginia,  1906,  sec.  4306. 
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§  994.  Form  of  warrant  for  escape  of  prisoner  by  force  or 
violence. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  ot  said  county. 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  bf  said  county,  that 
C.  D.,  being  then  lawfully  imprisoned  in  the  jail  of  said  county 
on  the  charge  of  a  criminal  offence,  to-wit,  that  he,  said  C.  D. 
(here  state  the  offence),  but  not  sentenced  on  conviction  of  said 
offence,  did  .  then  and  there  by  force  and  violence  unlawfully 
escape  from  the  said  jail  and  go  at  large  out  of  the  said  jail: 
These  are,  therefore,  to  command  you,  in  the  name  of  the  State 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  bf  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of  — ,  190 — . 

L.  M.,  J.  P.2« 

%  995.    Form  of  warrant  for  refusing  to  aid  ofRcer  in  execution, 
of  process. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the    day  of  ,  190—,  in  said -county,  was 

required  by  F  F.,  a  constable  (or  sheriff)  of  said  county, 
to  assist  him,  tb*-  said  E.  F.,  as  constable  aforesaid  (or  sheriff,  as  the 
case  may  be)  m  apprehending  and  arresting  one  G.  H.,  then  and 
there  charged  with  (here  describe  the  offence) ,  and  although  so 
required,  the  said  C.  D.  did  then  and'  there  unlawfully  refuse 
and  neglect  to  do  so:  These  are,  therefore,  to  command  you, 
in  the  name  of  the  State  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice 
of  said  county,  to  answer  the  said  complaint  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of  -; ,  190 — . 

L.  M.,  J.  P." 

"Adapted    from    eec.    12,    ch.    147,  *  Adapted    from    sec.    14,   ch.    147, 

Code,  West  Virginia,  1906,  sec.  4307.      Code,  West  Virginia,  1906,  sec.  4314. 
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§  996.    Form  of  wai^ant  for  failure  to  obey  order  of  justice 
to  make  an  arrest. 

State  of  West  Virginia,  county  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of ,  190 — ,  in  said  county,  although 

he  was  required  by  J.  K.,  a  justice  of  the  peace  of  said  county,  on 
view  of  a  breach  of  the  peace  by  bne  R.  S.,  to  arrest  and  bring  the 
said  R.  S.  before  him,  the  said  justice  of  the  peace,  .did  then  and 
there  unlawfully  refuse  (or  neglect)  to  obey  the  said  justice,  antl 
did  then  and  there  refuse  (or  neglect)  to  arrest  the  said  R.  S.  and 
bring  him  before  the  said  justice  of  the  peace:  These  are,  there- 
fore, to  command  you,  in  the  name  of  the  State  of  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me, 
or  some  other  justice,  to  answer  the  said  complaint,  and  to  be  fur- 
ther dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  997.     Form  of  warrant  for  hindering  or  obstructing  officer 
in  the  discharge  of  his  cfficiol  duty. 

State  of  West  Virginia,  county  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  ^ne,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D,,  on  the day  of ,  190 — ,  in  said  county,  did.  by 

threats  and  menaces,  forcibly  and  illegally  hinder  and  obstnict  one 
E.  F.,  a  constable  of  said  county,  in  the  lawful  exercise  and  dis- 
charge of  the  official  duty  of  him,  the  said  E.  F.,  in  arresting  him 
the  said  C.  D.,  he,  the  said  E.  F.,  as  constable  aforesaid,  being 
required  to  arrest  him,  the  said  C.  D.,  by  a  lawful  warrant  of  arrest 
directed  to  him,  the  said  constable,  commanding  him  so  to  do: 
These  are,  therefore,  to  command  you,  in  the  name  of  the  State  of 
West  \'irginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  rae,  or  some  other  justice,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

"Adapted    from    sec.    15,    eh.    147,  ^Adapted    from    sec.    17,    ch.    147, 

Code,  Weat  Virginia,  1906,  bpc.  4315.      Code,  West  Virginia,  1906,  sec.  4317. 
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§  998.     Form  cf  warrant  for  compounding  an  offence. 

State  of  West  Virginia,  County  of ,  to-wit : 

To \ — ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C  D.,  on  the day  of ,  190 — y  in  said  county,  feloni- 
ously, willfully,  maliciously,  deliberately  and  unlawfully,  did  slay, 
kill  and  murder  one  E.   F. ;  and  that  afterwards,  to-wit,  on  the 

day  of ,  190 — ,  in  said  county,  G.  H.,  well  knowing 

that  said  felony  and  murder  had  been  committed  by  the  said  C  D., 

did  take  money,  to-wit,  the  sum  of  dollars,  from  the  said 

C.  D.  (or,  whoever  the  person  may  be  from  zvhom  he  took  the 
money)  upon  an  express  (c^rimplied)  agreement  made  by  the  said 
G.  H.  with  the  said  C.  D.,  (or  with  whomsoever  the  agreement 
was  made)  that  he,  the  said  G.  H.  would  not  prosecute  the  said 
C.  D.  for  the  said  felony  (or,  would  not  give  evidence  thereof,  as 
the  case  may  be) :  These  are,  therefore,  to  command  you,  in  the 
naire  of  the  St^ate  of  West  Virginia,  forthwith  to  apprehend  the 
said  G.  H.  and  bring  him  before  me,  br  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this ^  day  of ,  190 — . 

L.  M.,  J.  P." 

%  999.  Form  of  warrant  for  demanding  and  receiving  illegal 
fees. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of  ,  190 — ,  in  said  county,  then 

being  the  sheriff  'of  said  county,  did,  for  levying  an  attachment  on 
real  estate  and  making  return  thereof  in  favor  of  A.  B.  against 
the  oroperty  of  E.  F.,  demand  and  receive  of  the  said  A.  B.  as  a 
fee  for  the  said  service,  five  dollars  {or  whatever  the  sum  may  be), 
which  sum  is  more  than  the  fee  allowed  and  provided  by  law  for 

*  Adapted    from    sec.    10,    ch.    147,   Code,  West  Virginia,  1906,  sec.  4319. 
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the  service  aforesaid:  These  are,  therefore,  to  command  you,  in 
the  name  of  the  State  of  West  Virginia,  forthwith  to  apprehend 
the  said  C.  D.  and  bring  him  before  me,  or  some  other. justice  of 
said  county,  to  answer  the  said  complaint  and  to  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of .  190 — . 

^  L.  M.,  J.  P  * 

§  1000.     Form  of  warrant  for  issuance  of  fraudulent  fee  bilL 

State  of  West  Virginia,  County  of to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  bf  said  county,  that 

C  D.,  on  the  day  of  ,  190 — ,  in  said  county,  then 

being  the  clerk  of  the  circuit  court  of  said  county,  did  fraudulently 
issue  a  fee  bill  against  said  A.  B.,  for  issuing  from  his  office  an 
order  of  attachment  in  the  name  of  said  A.  B.  against  the  estate  of 
one  E.  F. ;  when  in  truth  and  in  fact  no  such  attachment  was 
issued  from  the  said  office,  and  no  such  service  was  performed  by 
the  said  C.  D.  as  clerk  of  the  circuit  court:  These  are,  therefore, 
to  command  you,  in  the  name  of  the  State  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint  and 
to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P « 

§  1001.    Form  of  warrant  for  making  false  entry  in  record. 

State  of  West  Virginia,  County  of ,  to-wit ; 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 

oath  that  C.  D.,  or  the day  of ,  190 — ,  in  said  countv. 

then  being  the  clerk  of  the  circuit  court  of  said  county,  did  unlaw- 
fully and  fraudulently  make  a  false  entry  in  (or,  erase,  alter,  secrete 

"Adapted    from    sec.    20,    ch.    147,  "Adapted    from    sec.    21,    ch.    147, 

Code,  West  Virginia,  1906,  sec.  432  U      Code,  West  Virginia.  Ift06,  sec.  4321. 
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or  destroy)  a  certain  record  then  and  there  in  his  keeping  and 
belonging  to  his  bffice  as  such  clerk,  to-wit,  the  record  of  a  cer- 
tain action  at  law  pending  in  said  circuit  court,  wherein  J.  K.  was 
plaintiff,  and  M.  T.  was  defendant,  by  (here  state  the  false  entry)  : 
These  are,*  therefore,  to  command  you,  in  the  name  of  the  State 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  said  county,  to  answer 
the  said  Complaint  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P  « 

§  1002.     Form  of  warrant  for  theft  or  destruction  of  record. 

State  of  West  Virginia,  county  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.  did  unlawfully  steal  (or  fraudulently  secrete  or  destroy)  a 
certain  public  record,  to-wit,  the  public  record  of  the  county  court 
of  said  county,  in  which  are  recorded  last  wills  and  testaments 
and  known  and  designated  as  Will  Book  No.  1  (or  zvhatever  the 
record  may  be) :  These  are,  therefore,  to  command  you,  in  the 
name  of  the  State  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  bf  said 
county,  to  answer  the  said  complaint  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  1003.  Form  of  warrant  for  summoning  jurors  to  find  verdict 
for  or  against  a  particular  party. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.-has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

"Adapted    from    fiec.    22,    ch.    147,  "Adapted    from    sec.    24,    ch.    147, 

Code,  West  Virginia,  1906,  sec.  4322.      Code,  West  Virginia,  1906,  sec.  4324. 
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C.  D.,  then  being  a  Nonstable  of  said  county,  did  corruptly  (or 
through  favor,  or  ill-will)  summon  E.  F.  as  a  juror  to  sit  in  the 
trial  of  a  certain  civil  action  then  pending  before  T.  Y.,  a  justice 
of  said  county,  wherein  G.  H.  was  plaintiff  and  J.  K.  was  defendant, 
with  intent  that  said  E.  P.,  as  such  juror,  should  find  a  verdict, 
on  the  trial  of  said  action,  for  the  said  G.  H.  as  the  plaintiff  there- 
in: These  are,  therefore,  to  command  you,  in  the  name  of  the 
State  of  West  Virginia,  forthwith  to  apprehend  the  said  C  D.  and 
bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

<jiven  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  ?.*• 

§  1004.  Form  of  warrant  for  corruptly  procuring  juror  to  be 
summoned. 

State  of  West  Virginia,  County  of  — — ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  informatibn  on 
oath  before  me,  L:  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D,,  on  the day  of ,  190 — ,  in  said  county,  did  cor- 
ruptly procure  (or  attempt  to  procure)  E.  F.  to  be  summoned  as 
a  juror  for  the  trial  of  a  certain  cause,  then  pending  before  T.  Y., 
a  justice  of  the  peace  of  said  county,  wherein  J.  K.  was  plaintiff, 
and  M.  L.  was  defendant,  with  the  corrupt  and  evil  intent  that  the 
said  E.  F.,  as  such  juror,  should  sit  in  said  cause,  and  render  a 
verdict  in  said  cause  in  favor  of  the  said  J.  K.,  whether  the  evi- 
dence authorized  such  verdict  or  not:  These  are,  therefore,  to 
command  you,  in  the  name  of  the  State  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.»« 

"Adapted    from    sec.    25,    ch.    147,  ■•Adapted    from    sec.    26,    ch.    147, 

Code,  West  Virginia,  1906,  sec.  4325.      Code,  West  Virginia,  1906,  sec.  4326. 
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§  1005.  Form  of  warrant  for  persons  combining  as  ''Red 
Men/'  "Regulators/'  etc.,  for  the  purpose  of  inflicting  bodily 
injury  or  punishment. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  E.  F. 

and  H.  G.,  under  the  name  of  "Red  Men,"  on  the day  of 

,  190—,  in  said  county,  did  unlawfully  combine  together  for 

the  purpose  of  inflicting  punishment,  (or  bodily  injury)  upon  one 
J.  K. :  These  are,  therefore,  to  command  you,  in  the  name  of  the 
State  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  the  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of  — = ,  190 — . 

L.  M.,  J.  P." 

§  1006.  Form  of  warrant  for  intimidating  witness  for  the 
State  .♦ 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  the  peace  of  said  county,  that  on  the day 

of  ,  19 — ,  in  said  county,  there  was  pending  in  the  circuit 

court  of  said  county,  a  certain  prosecution  by  the  State  of  West 
Virginia  upon  an  indictment  against  H.  G.  and  I.  J.,  found  by  the 
grand  jury  of  said  county,  on  a  charge  that  they,  the  said  H.  G. 
and  I.  J.,  did  unlawfully  combine  together  under  the  name  of  "Red 
Men,"  for  the  purpose  of  inflicting  punishment  upon  one  J.  K. ; 
that  one  E.  F.  was  then  and  there  a  witness,  duly  summoned  as  such 
witness  for  and  on  behalf  of  the  said  state  in  the  said  prosecution 
and  that  C.  D.  on  the  day  and  year  aforesaid,  he,  the  said  C  D., 
knowing  of  the  pendency  of  said  prosecution  and  that  said  E.  F. 
had  been  duly  summoned  as  a  witness  for  and  on  behalf  of  said 
state,  and  in  the  county  aforesaid,  did  unlawfully,  willfully  and 
feloniously  attempt  to  intimidate  said  E.  F.  as  such  witness,  for  the 
purpose  of  preventing  the  attendance  of  said  E.  F,  as  such  witness, 
at  the  trial  of  said  case  against  the  said  H.  G.  and  I.  J.,  by  threaten- 
ing to  beat,  wound,  maim  and  disfigure  the  said  E.  F.  if  he,  said 
E.  F.,  attended  as  a  witness  for  the  said  state  in  said  prosecution: 

81  Adapted  from  aec.  9,  ch.  148,  Code,  West  Virginia,  1906,  sec.  4340. 
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These  are,  therefore,  to  command  you,  in  the  name  of  the  State  of 
West  Virginia,  forthwith  to  apprehend  the  said  C -D.  and  bring 
him  before  me.  or  some  other  justice  of  the  said  county,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  PJ 

%  1007.  Form  of  warrant  for  marrying  within  prohibited  de- 
gree of  relationship. 

State  of  West  Virginia,  County  of — ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  190 — ,  in  said  county,  did  un- 
lawfully marry  one  E.  F.,  she,  the  said  E.  F.,  then  being  the  aunt 
(or  other  relative  within  the  prohibited  degree  of  marriage,  as  the 
case  may  be)  of  the  said  C.  D. :  These  are,  therefore,  to  command 
you,  in  the  name  of  the  State  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C  D.  and  bring  him  before  me,  or  some  other  jus- 
tice of  said  county,  to  answer  the  said  complaint  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P." 

§  1008.  Form  of  warrant  for  issuing  marriage  license  con- 
trary to  law. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the  day  bf ,  190 — ,  in  said  county,  then 

being  the  clerk  of  the  county  court  of  said  county,  did  unlawfully 
and  knowingly  issue,  as  such  clerk,  a  marriage  license  to  authorize 
the  marriage  ceremony  to  be  performed  between  E.  F.  and  G.  H., 

**  Adapted    from    sec.    15,    ch.    148,  charged  is  a  felony,  and  properly  be- 

Code    of    West    Virginia,    1906,    sec.  longs  under  ch.  31. 

4346.  **  Adapted    irom    6ec.    3,   ch.    149, 

*As  perceived  from  the  form  itself.  Code,  West  Virginia,  1906,  sec.  4354. 
given     above,     the     offense     therein 
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she,  the  said  G.  H.,  then  being  the  aunt  (or  other  relative  within 
the  prohibited  degree  of  marriage)  of  the  said  E.  F.,  he,  the  said 
C.  D.,  then  well  knowing  that  she,  the  said  G.  H.,  was  the  aunt  of 
the  him,  the  said  E.  F. :  These  are,  therefore,  to  command  you,  in 
the  name  of  the  State  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this  ^— —  day  of  — — ,  190 — . 

L.  M.,  J.  P.«* 

§  1009.  Form  of  warrant  for  celebrating  a  marriage  contrary 
to  law. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  190—,  in  said  dounty,  did  un- 
lawfully and  knowingly  perform  the  ceremony  of  marriage  between 
E.  F.  and  G.  H.,  without  lawful  license  so  to  do,  he,  the  said  C.  D., 
then  being  a  person  authorized  by  law  to  perform  the  ceremony  of 
marriage :  These  are,  therefore,  to  command  you,  in  the  name  of 
the  State  bf  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  to  bring  him  before  me,  or  some  other  justice  of  said  county, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this day  of ,  190-—. 

L.  M.,  J.  P." 

§  1010.     Form  of  warrant  for  lewd  and  lascivious  cohabitation. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.  and  E.  F.,  on  the day  of ,  190 — ,  in  said  coun- 
ty, and  from  that  day  until  the  making  of  this  complaint,  did  lewdly 

••Adapted    from    sec.    4,     ch.     149        Code,  West  Virginia,  1906,  sec.  4366, 

Code,  Weat  Virginia,  1906,  sec.  4366.         and   taken   from    the   form   given   in 

"Adapted    from    sec.    6,    ch.    149,      Hurst's  Guide  and  Manual,  266,  266. 
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and  lasciviously  associate  and  cohabit  together,  the  said  C.  D.  and 
the  said  E.  F.  not  being  married  to  each  other  during  the  time 
aforesaid :  These  are,  therefore,  to  command  you,  in  the  name  of 
the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  the  said  E.  F.  and  bring  them  before  me,  or  some  other  justice 
of  said  county,  to  answer  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law. 

-     Given  under  my  hand  this day  of ,  19 — 

L.  M.,  J.  P." 

§  1011.    Form  of  warrant  for  intermarriage  of  a  white  person 
with  a  negro. 

State  of  West  Virginia,  County  of ^,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
E.  F.,  on  the  day  ,  19 — ,  in  said  county,  did  un- 
lawfully intermarry  with  one  C.  D.,  and  he  with  her,  he,  the  said 
C.  D.  being  a  negro,  and  she,  the  said  E.  F.,  a  white  person :  These 
are,  therefore,  to  command  you,  in  the  name  of  the  state  of  West 
Virginia,  forthwith  to  apprehend  the  said  E.  F.  and  bring  her  be- 
fore me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.«^ 

§  1012.  Form  of  warrant  for  publishing,  selling  or  distribu- 
ting obscene  book. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of ,  19 — ,  in  said  coiinty,  did  sell 

a  certain  book;  known  and  designated  by  the  title  of  {here  give  the 


••Adapted  from  sec.  7,  ch.  149, 
Code,  West  Virginia,  1906,  sec.  4358. 

What  conHit  tea  lewd  and  lascwi- 
<ni8  co-habitation.  "To  constitute  the 
crime  of  lewd  and  lascivious  co-habi- 
tation  together,  by  persons  not  mar- 
ried to  each  other,  they  must  have 
lived  together  in  the  same  house  as 
husband  and  wife,  that  is,  as  if  the 
conjugal     relation     existed     between 


them,  but  it  is  not  necessary  that 
they  should  hold  themselves  out  to 
the  public  as  husband  and  wife." 
State  V.  Ramage,  75  W.  Va.  624,  84  S. 
E.  246. 

«7  Adapted  from  sec  8,  chl  149, 
€V>de,  West  Virginia,  1906,  sec.  4359, 
and  found  in  Hurst's  Guide  and  Man- 
ual, 266. 
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title  of  the  book),  containing  obscene  language,  manifestly  tending 
to  corrupt  the  morals  of  youth :  These  are,  therefore,  to  command 
you,  in  the  name  of  the  State  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C  D.  and  bring  him  before  me,  br  some  other  justice 
of  said  county,  to  answer  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of ,  190—-. 

L.  M.,  J.  P." 

§  1013.  Form  of  warrant  for  practicing  medicine  without  a 
license. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  "complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  190 — ,  in  said  county,  did  prac- 
tice (or  attempt  to  practice,  as  the  case  may  be)  medicine  (or,,  sur- 
gery, or  obstetrics)  without  having  passed  an  examination  before 
the  state  board  of  health  of  West  Virginia  and  received  from  such 
board  a  certificate  authorizing  him,  the  said  C.  D.,  to  practice  medi- 
cine in  said  state;  and  that  the  said  C.  D.,  on  the  day  and 
year  aforesaid,  in  the  county  aforesaid,  did  practice  medicine 
in  said  state  without  a  license  so  to  dor  These  are,  therefore, 
to  command  you,  in  the  name  of  the  State  of  West  Virginia,  forth- 
with to  apprehend  the  said  C  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  ,190—. 

L.  M.,  J.  P." 

%  1014.  Form  of  warrant  for  selling  diseased,  corrupted,  or 
unwholesome  provisions. 

State  of  West  Virginia,  County  of .,  to-wit  : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oattf  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

"Adapted    from   sec.    11,    ch.    149,  "Adapted    from    sec.    15,    ch.    150, 

Code,  West  Virginia,  1906,  sec.  4362.        Code,  West  Virginia.  1906,  sec.  4392. 
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C.  D.,  on  the  day  of  ,  190—,  in  said  county,  did 

knowingly  sell  diseased  (or,  corrupted,  or  unwholesome,  as  the  case 
may  be)  provisions,  tb-wit,  fresh  beef  (or  whatever  the  food  or 
other  thing  it  may  be)  to  the  said  A.  B.,  without  then  making 
known  to  the  said  A.  B.  that  the  said  fresh  beef  was  diseased: 
These  are,  therefore,  to  command  you,  in  the  name  of  the  State  of 
West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  bf  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190-—. 

L.  M.,  J.  ?.*• 

§  1015.    Form  of  v^arrant  for  adulteration  of  food  or  drink. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the  day  of ,   190-,  in  said  county,  did 

fraudulentl;jr  adulterate,  for  the  purpose  of  sale  and  intended  for 
food,  a  certain  article,  to-wit,  (here  state  what  it  is)  with  a  certain 
substance  called  and  known  as  (here  state),  which  article  so  adul- 
terated by  the  said  C.  D.  was  not  what  it  was  represented  to  be  (or, 
what  it  was  sold  for,  as  the  case  may  be)  :  These  are,  therefore,  to 
command  you,  in  the  name  of  the  State  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190—. 

L.  M.,  J.  P." 

§  1016.     Form  of  warrant  for  casting  dead  animal  into  running 

stream. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

*•  Adapted    from    sec.    19,    ch.    150,  « Adapted    from    sec.    20,    ch.    150, 

Code.  Weat  Virginia,  1906,  Bee.  4396.      Code,  West  Virginia,  1906,  sec.  4397. 
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day  of  ,  190—,  in  said  county,  did  knowingly  and 


willfully  throw,  {or  cause  to  be  thrown,  ay  the  case  may  be),  into 
a  certain  branch  of  running  water  used  for  domestic  purposes,  a 
dead  sheep,  (or  carcass,  or  part  of  a  carcass,  or  any  putrid,  nau- 
seous or  offensive  substance,  describing  whatever  it  is,  as  the  case 
may  be),  which  branch  was  then  and  there  called  and  generally 
known  as  Ten  Mile  Creek,  (or,  whatever  the  name  may  be)  :  These 
are,  therefore,  to  command  you,  in  the  name  of  the  State  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him  be- 
fore me,  or  some  other  justice  of  the  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this -day  of ,  190—. 

L.  M.,  J.  P  « 

§  1017.    Form   of  warrant   for  keeping  faro  bank  or   other 
gaining  table. 

State  of  West  Virginia,  County  of ,  to-wit : 

* 
To ,  a  constable  of  saia  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  190 — ,  in  said  county,  did  un- 
lawfully keep  what  is  commonly  called  a  faro  bank,  a  gaming  table 
played  with  cards:  These  are,  therefore,  to  command  you,  in  the 
name  of  the  State  of  West  Virginia,  forthwith  to  apprehend  the 
^  said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  1S>0— . 

L.  M.,  J.  P." 

'§1018.     Form  of  warrant  against  occupant  of  premises  for 
permitting  gaming  table. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 


4a 


Adapted  from  sec.  20b,  I,  ch.  160,  "Adapted    from    sec.    1,    ch.    161, 

Code    of    West    Virginia,    1906,    sec.       Code,  West  Virginia,  1906,  sec.  4435. 
4405. 
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C.  D.,  on  the  day  of  ,  190 — ,  in  said  county,  did 

knowingly  permit  a  gaming  table,  commonly  called  A.  B.  C.  table, 
to  be  kept  (or,  exhibited)  by  E.  F.,  on  certain  premises,  to-wit,  a 
store  building  then  and  there  in  the  occupation  of  him,  the  said  C. 
D. :  These  are,  therefore,  to  command  you,  in  the  name  of  the 
State  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  said  county,  to  an- 
swer the  said  complaint,  and  to  be  further'Sealt  with  according  to 
law. 

Given  under  my  hand  this day  of ,  190—-. 

L.  M.,  J.  P.** 

§  1019.  Form  of  warrant  for  betting  or  playing  at  certain 
prohibited  games. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of ,  190—,  in  said  county,  did  bet 

(or,  play)  at  a  certain  gaming  table,  called  faro  bank:  These  are, 
therefore,  to  command  you,  in  the  name  of  the  State  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P  « 

§  1020.  Form  of  warrant  against  hotel  keeper  for  permitting 
unlawful  gaming. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  infomiation  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  190—,  in  said  county,  then  be- 
ing the  keeper  of  a  certain  hotel,  to-wit :  The  Girard  Hotel,  located 
in  said  county,  did  permit  unlawful  gaming  at  said  hotel,  to-wit,  a 

** Adapted    from    sec.    2,    ch.    151,  "Adapted    from    sec.    4,    ch.    161, 

Code,  West  Virginia,  1906,  sec.  4436.      Code,  West  Virginia,  1906,  sec.  4438. 
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game  played  with  cards  with  a  gaming  table  commonly  called  a 
faro  bank:  These  are,  thecefore  to  command  you,  in  the  name  of 
the  State  of  West  Virginia,  forthwith  to  apprehend  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  said  county,  to  an- 
swer the  said  complaint,  and  to  be  further  dealt  with  according  to 
law. 

Given  under  my  hand  this day  of  — ' ,  190 — . 

L.  M.,  J.  ?/• 

§  1021.  Form  of  warrant  against  a  person  for  being  concerned 
in  a  lottery. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  190 — ,  in  said  county,  did  un- 
lawfully set  up  and  promote  a  certain  lottery  for  a  rifle  gun,  of  the 
value  of dollars ;  whereby  the  said  gun  was  drawn  and  dis- 
posed of  as  a  prize  by  chance  by  means  of  the  said  lottery :  These 
are,  therefore,  to  command  you,  in  the  name  of  the  State  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him  be- 
fore me,  or  some  other  justice  of  said  county,  to  answer  the  said 

■ 

complaint  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190 — . 

L.  M.,  J.  P.*^ 

§  1022.  Form  of  warrant  against  officer  for  being  interested 
in  certain  public  contracts. 

State  of  West  \^irginia.  County  of ,  to-wit: 

Xo ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  .ade  complaint  and  information  on 
oath  before  me,  L.  M,,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of ,  190 — ,  in  said  county,  he,  the 

said  C.  D.,  then  being  a  member  of  the  county  court  of  said  county, 
did  unlawfully  become  directly  and  pecuniarily  interested  in  a  cer- 
tain contract  made  bn  the  day  of  ,  190—-,  in  said 

*•  Adapted  from  sec.  6,  ch.  151,  ."Adapted  from  »ec.  11,  eh.  1?1, 
Code,  West  Virginia,  1906,  sec.  4440.      Code,  West  Vircinia,  1900,  sec.  4446. 
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county,  by  the  county  court  aforesaid  with  the  partnership  of  E.  F. 
and  Company  to  furnish  all  material  and  supplies  for  the  building 

of  a  certain  bridge  in  said  county  over  a  stream  called 

creek,  by  the  said  E.  F.  and  Company,  he,  the  said  C.  D.,  then  and 
there  being  also  a  member  of  the  said  firm  of  E.  F.  and  Company: 
These  are,  therefore,  to  command  you,  in  the  name  of  the  State  of 
West  Virginia,  forthwith  to  .apprehend  the  said  C.  D.  and  bring  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  190—. 

L.  M.,  J.  P." 

§  1023.    Form  of  warrant  for  trespassing  upon  the  enclosed 
lands  of  another.* 


To 


State  of  West  Virginia,  County  of 
•,  a  constable  of  said  county: 


-,  to-wit: 


Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  Al.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 
day  of ,  190 — ,  in  said  county,  did  without  the  con- 
sent of  the  owner  thereof,  enter  into  the  enclosed  lands  of  E.  F., 
then  and  there  the  owner  of  such  enclosed  lands,  situate  in  the 
county  aforesaid,  and  did,  upon  such  enclosed  lands,  then  and  there 
do  damage  thereon  by  tramping  down  and  destroying  the  wheat 
then  and  there  growing  and  being  thereon,  (or  whatever  the  dam- 
age may  he)  :  These  are,  therefore,  to  command  you,  in  the  name 
of  the  State  of  West  Virginia,  t^o  forthwith  apprehend  the  said  C. 
D.,  and  bring  him  before  me  or  some  other  justice  of  the  said  coun- 
ty, to  answer  the  said  complaint,  and  to  be  further  dealt  with  ac- 
cording to  law. 

Given  under  my  hand  this day  of ,  190—. 

L.  M.,  J.  P." 


*•  Adapted  from  sec.  16a  I,  ch.  151, 
Code,  West  Virginia,  1906,  sec.  4451. 

*•  Adapted  from  sec.  28,  ch.  145, 
Code  of  West  Virginia,  1906,  sec. 
4273. 

*  This  is  classed  among  the  cases 
of  which  a  justice  cannot  take  juris- 
diction. It  might  be  inferred  from 
the  phraseology  of  the  statute  that 
the   justice   has   concurrent   jurisdic- 


tion with  the  Circuit  Court.  This 
the  author  does  not  undertake  to 
decide  in  the  absence  of  express  ad- 
judication, and  out  of  abundance  of 
precaution  it  is  suggested  that  the 
justice  do  not  take  jurisdiction  of 
cases  arising  under  this  statute  for 
the  purplose  of  trial,  but  only  for  pre- 
liminary examination. 
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§  1023a.    Form  of  warrant  for  cruelty  to  animals. ' 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before 
me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on 

the  day  of  ,  19 — ,  in  said  county,  did  unlawfully 

beat  a  certain  horse  (ox,  or  other  domestic  animal,  as  the  case  may 
be)  belonging  to  him,  the  said  C.  D.  (or,  to  any  other  person,  it 
matters  not  to  whoiti,  as  the  case  may  be)  :  These  are,  therefore, 
to  command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

,     L.  M.  J.  P.»o 

§  1023b.    Warrant  for  playing  at  cards  in  a  hotel. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  the  said  county,  did  unlawfully  in 

a  certain  room  in  the  hotel  of  E.  F.,  known  as  the  F.  hotel,  located 
in  said  county,  bet  and  play  at  a  certain  game  played  with  cards, 
commonly  known  as  the  game  of  draw  poker  and  which  game 
was  not  the  game  of  bowles,  chess,  backgammon,  draughts  or  a 
licensed  game :  These  are,  therefore,  to  command  you  in  the  name 
of  the  state  of  West  Virginia,  forthwith  to  apprehend  the  said 
C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

60  Adapted   from   sec.   14,  ch.   149,  as  the  case  may  be,  without  adding 

CJode,*  West  Virginia,  1906,  sec.  4366.  the  circumstances  or  manner  in  which 

"It  is  sufficient  in  describing  in  an  the  work  was  done."    State  v.  Gould, 

indictment  any  five  of  these  offenses  26  W.  Va.,  258,  259. 

to  use  the  words  of  the  statute  'over-  bi  Adapted  from  Code,  1913,  ch.  151, 

drive,  over-load,  deprive  of  necessary  sec.  4,  serial  sec.  5443.     See  State  ▼. 

sustenance,  unnecessarily  and  cruelly  Kyer,  55  W.  Va.,  46  S.  E.  694. 
beat,  or  needlessly  mutilate  and  kill/ 
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§  1023c.    Warrant  for  betting  at  the  game  of  cards. 

State  of  West  Virginia,  County  of ,  to-wit: 

To  — — ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  ju*stice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  said  county,  did  unlawfully  bet  and 

wage  money  on  a  certain  game  played  with  cards  at  a  certain  room 
in  a  certain  office  belonging  to  the  said  C.  D.,  Which  office  was  sit- 
uated in  the  county  aforesaid ;  the  said  game  theri  and  there  played 
was  not  the  game  of  bowles,  chess,  backgammon,  draughts,  or  a 
licensed  game :  These  are,  therefore,  to  command  you  in  the  name 
of  the  state  of  West  Virginia,  forthwith  to  apprehend  the  said 
C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said  coun- 
ty, to  answer  the  said  complaint,  and  to  be  further  dealt  with  ac- 
cording to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.»^ 

0 

§  1023d.    Warrant  for  receiving  help  in  teacher's  examination. 

State  of  West  Virginia,  County  of ^  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  the  peace  of  said  county,  that  on  the  

day  of ,  19 — ,  in  the  said  county,  a  legal  and  lawful  exami- 
nation was  then  and  there  being  held  for  the  purpose  of  granting 
and  issuing  certificates  to  applicants  thereto  for  the  purpose  of 
teaching  in  the  free  schools  of  the  state  of  West  Virginia,  at  which 

time  and  place,  to-wit:  on  the  said  day  of ,  19 — , 

in  the  said  county,"  one  C.  D.  became  and  was  an  applicant  for  a 
teacher's  certificate  and  entered  said  examination  for  the  purpose 
of  obtaining  such  teacher's  certificate  and  at  the  said  examination  on 
the  day  and  at  the  place  aforesaid,  the  said  C.  D.  did  wilfully, 
fraudulently  and  unlawfully  receive  help  in  and  at  said  examina- 
tion: These  are,  therefore,  to  command  you  in  the  name  of  the 
state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and 

"See  Barnes'  Code,  1918,  ch.  151,   sec.  5. 
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bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  1023e.  Warrant  for  keeping  and  exhibiting  a  slot  machine, 
roulette  or  other  gaming  table. 

State  of  West  Virginia,  County  of  -,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  E.  F., 
G.  H.,  I.  J.,  K.  L.  and  M.  N.  {or,  if  there  be  only  one,  so  state), 

on  the day  of ,  19 — ,  and  on  divers  days  and  times 

within  one  year  next  preceding  the  said  date,  in  a  certain  building 
occupied  and  used  by  C.  D.  as  a  residence  and  also  occupied  in 

part  as  a  store  situated  on  street,  in  the  city  of  , 

in  the  county  and  state  aforesaid,  did  unlawfully  keep  and  exhibit 
gaming  tables  commonly  called  slot  machines,  roulette  and  other 
gaming  tables  being  under  denominations,  to  the  said  A.  B. 
unknown,  but  being  tables  of  like  kind  to  A,  B,  C  tables,  upon 
which  tables  games  of  chance  are  played,  the  chances  thereon 
being  unequal  and  in  favor  of  the  said  keepers  and  exhibitors 
thereof :  These  are,  therefore,  to  command  you  in  the  name  of  the 
state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this  — —  day  of ,  19 — . 

L.  M.,  J.  P." 


»«  Adapted  from  Code,  1913,  ch.  46,  »*  The  above  form  is  founded  upon 

fiec.  88,  serial  sec.  2141.  Barnes'  Code,  the  provisions  of  the  Code,  1913,  ch. 

1918,  ch.  45,  sec.  95.    The  above  form  151,  sec.  1,  serial  sec.  5440,  and  taken 

is  founded  on  the  form  of  the  indict-  from  the  indictment  approved  as  suffi- 

ment  approved  as  sufficient  in  State  cient  in  State  v.  Henaghan,  et  al,,  73 

V.  Chafin,  78  W.  Va.  140,  88  S.  E.  057.  W.  Va.  706,  81  S.  E.  639. 
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§  1023f.    Warrant  for  keeping  a  common  gaming  table* 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me> 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C  D.  and  E.  F. 
{or,  if  there  be  but  one  person,  so  state),  on  the  day  of 


,  19 — ,  in  the  county  aforesaid,  unlawfully  did  keep  and 

maintain  a  certain  common  gaming  house  or  gaming  room  over 
R.'s  barbership  on  Ninth  street  in  the  city  of  H.,  and  in  the  said 
comipon  gaming  house  or  gaming  room,  for  lucre  and  gain,  on  the 

said day  of ,  in  the  year  aforesaid,  and  on  other  days 

and  times,  both  prior  and  subsequent  to  the  day  and  year  last  afore- 
said and  in  the  county  aforesaid,  did  unlawfully  and  wilfully  cause 
and  procure  divers  idle  and  evil-disposed  persons  to  frequent  and  to 
come  together  to  play  at  a  certain  unlawful  game  at  cards  called 

poker,  and  in  the  same  common  gaming  house  on  the day  of 

,  19 — ,  and  on  the  said  other  days  and  times,  there  unlawful- 
ly and  wilfully  did  permit  and  suffer  said  idle  and  evil-disposed  per- 
sons to  be  and  remain  playing  and  gaming  at  said  unlawful  game 
called  poker  for  divers  sums  of  money  to  the  great  damage  and 
common  nuisance  of  the  public :  These  are,  therefore,  to  command 
you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  ap- 
prehend the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 


L.  M.,  J.  P. 


6S 


B»  The  above  form  is  taken  from  the 
indictment  approved  as  sufficient  in 
State  V.  Baker,  69  W.  Va.  263,  71  S. 
E.  186,  in  which  the  following  is  the 
eyllafbuB: 

1.  "The  keeping  of  a  common  gam- 
ing-house is  a  misdemeanor  at  com- 
mon law  and,  consequently,  a  viola- 
tion of  the  law  of  this  state. 

2.  "That  only  those  who  gamble  are 
admitted  to  the  room  where  the  gam- 
bling is  carried  on  and  the  rest  of  the 
public  are  excluded  therefrom,  does 
not  affect  the  crime. 


3.  "The  keeping  of  a  common  gam- 
ing-house is  unlawful  whether  the 
gambling  therein  be  lawful  or  unlaw- 
ful. 

4.  "It  is  not  material  that  a  com- 
mon gaming-house  should  be  kept  for 
lucre  or  profit. 

5.  "It  is  not  essential  to  constitute 
the  offense  of  keeping  a  common  gam- 
ing-house that  the  gambling  therein 
should  be  in  view  of  the  public,  or 
that  the  public  should  be  disturbed  by 
noise  therein." 
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§  1023g.    Warrant  for  practicing  dentistry  without  a  license. 

State  of  West  yirginia,  County  of ^  to-wit: 

To f  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  and  within  one  year  next  preceding  the 

said day  of ,  19 — ,  in  the  county  aforesaid,  did  unlaw- 
fully diagnose  and  profess  to  diagnose  and  did  treat  and  profess  to 
treat,  the  diseases  and  lesions  of  the  oral  cavity  and  teeth  and  gums 
and  maxillary  bones  and  did  prepare  and  fill  cavities  in  human 
teeth  and  did  correct  mal-position  of  teeth  in  jaws  and  supply 
artificial  teeth  as  substitutes  for  natural  teeth  and  did  administer 
anesthetics  both  general  and  local  without  a  state  license  so  to  do, 
he,  the  said  C.  D.  not  having  been  theretofore  licensed  and  regis- 
tered and  not  having  theretofore  engaged  in  the  practice  of  den- 
tistry in  the  state  of  West  Virginia  before  the  passage  of  any  law 
by  said  state  regulating  the  practice  thereof:  These  are,  therefore, 
to  command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  ?.»• 

§  1023gg.    Warrant  for  taking  or  injuring  garden  or  field  crops. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  did  unlawfully  and  wilfully  enter  the 

garden  {or  field,  as  the  case  may  be),  the  property  of  E.  F.,  the 
owner  thereof,  without  the  consent  of  him,  the  said  E.  F.  and  did 

B6  The  foregoing  form  is  based  upon  280,  281,  284,  286.    See  also  State  v. 

the  provision  of  the  Code,  1913,  ch.  Miller,  68  W.  Va.  38,  69  S.  E.  365,  and 

150  sec.  29a— I,  serial  sec.  5389,  as  State  ▼.  Enoch,  26  W.  Va.  253. 
amended  by  the  Acts,  1915,  ch.  32,  pp. 
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then  and  there  do  great  damage  to  the  vegetables  growing  thereon, 
said  vegetables  so  damaged  consisting  of  lettuce,  onions,  peas  and 
tomatoes  {or  of  whatever  kind  the 'vegetables  may  be)  :  These 
are,  therefore,  to  command  you  in  the  name  of  the  state  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him  be- 
fore me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.»^ 


§  1023h*    Warrant  for  acting  before  taking  oath  of  office. 

State  of  West  Virginia,  County  of ,  to-wit: 

To  -: ,  a  constable  of  said  county: 

Whereas,  A.  B.,  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 
day  of ,  19 — ,  was  duly  elected  to  the  office  of  con- 
stable within  and  for  the  district  of ,  in  the  county  and  state 

aforesaid,  and  having  been  so  elected  to  the  said  office,  he,  the 

said  C.  D.  entered  into  bond  in  the  penalty  of dollars  with 

E.  F.  as  surety  on  such  bond  before  the  county  court  of  the  said 
county,  which  bond  was  then  and  there  conditioned  as  required 

by  law;  and  thereupon  afterwards,  tp-wit:  on  the  day  of 

,  19 — ,  the  said  C.  D.,  without  taking  the  oath  of  office  as 

such  constable,  he,  the  said  C.  D.,  exercised  the  authority  of  a  con- 
stable in  said  district  and  county  by  receiving  into  his  hands  pro- 
cess in  the  form  of  a  warrant  issued  by  L.  M.,  a  justice  of  the 
peace  of  the  said  district  and  county  and  executed  such  warrant  by 
the  arrest  of  the  person  in  the  said  warrant  named,  and  taking  him, 
the  said  person  so  named  in  said  warrant  before  the  said 
L.  M.,  and  there  keeping  him  in  his  custody  and  such  constable, 
and  all  too,  without  having  personally  taken  the  oath  of  office  as 
such  constable:  These  are,  therefore,  to  command  you  in  the  name 
of  the  state  of  West  Virginia,  forthwith  to  apprehend  the  said 
C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 

57  Adapted  from  Code,  1913,  ch.  145,   sec.  28a— I,  serial  sec.  5226. 
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county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  1023i.    Warrant    for   failure   of   practitioner   of   veterinary 
medicine  to  report  certain  diseases. 

State  of  West  Virginia,  County  of ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  the  county  aforesaid,  was  a  duly 

registered  practitioner  of  veterinary  medicine  in  West  Virginia, 
and  he  the  said  C.  D.  being  then  and  there  such  practitioner  of 
veterinary  medicine  did  receive  informa^tion  that  certain  cattle  being 
then  and  there  in  said  state  belonging  to  one  E.  F.,  were,  on  the 
day  and  year  aforesaid  suffering  from  and  affected  with  contagious 
pleuro-pneumonia  (or  whatever  the  disease  may  be  required  to 
be  reported),  and  the  said  C.  D.,  as  such  practitioner  of  veterinary 
medicine,  then  and  there  having  information  that  said  cattle  were 
suffering  from  and  affected  with  contagious  pleuro-pneumonia,  he, 
the  said  C.  D.,  as  such  practitioner  of  veterinary  medicine,  did, 
on  the  day  and  year  aforesaid  in  the  said  county,  unlawfully  and 
knowingly  fail  to  report  in  any  manner  or  at  any  time  after  the 
day  last  aforesaid  to  the  commissioner  of  agriculture,  that  the  said 
cattle  were  suffering  from  and  with  contagious  pleuro-pneumonia: 
These  are,  therefore,  to  command  you  in  the  name  of  the  state 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this  day  of  ,  19 — . 

L.  M.,  J.  ?.»• 

68  The  above  form  ia  founded  upon         s^  Adapjted  from  Barnes'  Code,  1918* 
the  provision  of  the  Code,  1913,  ch.  9,      ch.  \^d,  s^c.  13. 
sec.  4,  serial  sec.  247.    See  also  Idem, 
ch.  10,  sec.  10,  serial  see.  260. 
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§  1023J.  Warrant  for  driving  diseased  animal  on  the  public 
highway. 

State  of  West  Virginia,  County  of  -^ ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A,  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  did  unlaw- 
fully and  knowingly  drive  {or,  move  or  transport)  along  a  cer- 
tain public  highway  in  the  county  and  state  aforesaid  a  certain  ani- 
mal, to-wit:  a  cow  (or  whatez'er  kind  of  animal  it  may  be)  then 
and  there  affected  with  blackleg,  which  highway  along  which  the 

said  diseased  animal  was  so  driven  being  known  as  the  

road  and  extending  from  a  certain  point  called  ,  to  a  cer- 
tain other  point  called  ,  in  said  county:  These  are,  there- 
fore, to  command  you  in  the  name  of  the  state  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  be- 
fore me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this        ■       day  of  ,  19 — . 

L.  M.,  J.  ?.•<> 


§  1023k.    Warrant'  for  selling  and  offering  for  sale,  an  animal 
affected  with  disease. 

State  of  West  Virginia,  G>unty  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  the  said  county  did  sell  and  offer 

for  sale  a  certain  animal,  to-wit:  a  horse  affected  with  the  disease 
of  maladie  du  coit  without  express  permission  in  writing  irom 
the  commissioner  of  agriculture  of  this  state,  or  his  agent,  so  to 
do,  and  without  notifying  the  purchaser  that  the  said  animal  was 
then  and  there  affected  with  said  disease:  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 

00  Adapted  from  Acts,  1915,  ch.  13,  sees.  0-16. 
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some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

'L.  M.,  J.  P.«^ 

§  10231.    Warrant  for  selling  milk  from  cow  affected  with 
tuberculosis. 

State  of  West  Virginia,  County  of y  to-wit: 

Xo ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  4he  said  county,  did  unlawfully 

and  knowingly  sell  as  food  for  human  beings  to  one  E.  F.,  milk 
produced  by  a  cow  which  did  then  and  there  react  to  a  tuberculin 
test,  nor  had  the  said  milk  then  and  there  so  sold  to  said  E.  F.  ^ 
been  previously  heated  to  at  least  one  hundred  seventy-eight 
degrees  Fahrenheit,  nor  had  the  said  milk  then  and  there  sold  been 
heated  to  one  hundred  forty  degrees  Fahrenheit  and  held  at  that 
point  for  at  least  twenty  minutes,  nor  had  the  said  milk  then  and 
there  sold  to  the  said  E.  F.  been  subjected  to  a  special  examina- 
tion made  under  the  direction  of  the  commissioner  of  agriculture 
of  the  state  of  West  Virginia  and  written  permission  to  use  such 
milk  given  by  the  said  commissioner :  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L..  M,,  J.  P.«2 

§  1023m.    Warrant   for   interfering    with    agent    of    humane 
society  in  preventing  cruelty  to  animals. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  E.  F.  was  on 

«i  Adapted  from  Acts,  1915,  ch.  13,  ««  Adapted  from  Acts,  1916,  sec.  23, 

aec  19.  Barnes'  Code,  1918,  ch.  I5d,  sec.  27. 
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the  day  of  ,  19 — ,  a  duly  appointed  and  qualified 

agent  of  the  West  Virginia  Humane  Society  and  then  and  there 
in  the  discharge  of  his  duties  as  such  agent,  and  on  the  day  and 
year  aforesaid  in  the  county  aforesaid,  one  C.  D.,  in  the  presence 
of  said  E.  F.,  as  such  agent,  was  in  the  act  of  cruelly  beating  a 
certain  mule  then  and  there  in  the  possession  and  control  of  him, 
the  said  C.  D.  and  while  the  said  C.  D.  was  so  in  the  act  of  cruelly 
beating  the  said  mule  he,  the  said  E.  F.  then  and  there  being  the 
agent  of  the  West  Virginia  Humane  Society,  and  as  such  agent, 
interfered  to  prevent  the  continuance  of  the  act  of  cruelty  of  the 
said  C.  D.  upon  the  said  mule  and  the  said  C.  D.  then  and  there 
unlawfully  and  wilfully  resisted  the  said  E.  F.  in  the  discharge 
of  his  duty  to  prevent  the  continuance  of  said  act  of  cruelty  upon 
said  animal  by  the  said  C.  D.,  in  that  the  said  C.  D.  did  then  and 
there  with  boisterous  and  threatening  language  declare  to  the  said 
agent  that  he,  the  said  C.  D.  would  beat  him,  the  said  E.  F.  if  he 
further  interfered  to  prevent  the  said  C.  D.  from  continuing  in 
the  said  act  of  cruelty  upon  said  mule  (or,  whenever  the  character 
of  the  case,  set  it  forth) :  These  are,  therefore,  to  command  you 
in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  jus- 
tice of  said  county,  to  answer  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.« 

§  1023n.    Warrant  for  obstructing  a  deputy  commissioner  o( 
weights  and  measures  in  the  discharge  of  his  duties. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  the  peace  of  said  county,  that  on  the  

day  of  -= ,  19 — ,  E.  F.  was  a  duly  appointed  and  qualified 

deputy  commissioner  of  weights  and  measures  within  and  for  the 
said  county  and  state  and  was  then  and  there  in  the  discharge  of 
his  duties  as  such  deputy  commissioner  of  weights  and  measures, 

«<  Adapted  from  Code,  1913,  ch.  15;,  sec.  16,  serial  sec.  572. 
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and  while  he,  the  said  E.  F.  on  the  day  and  year  aforesaid  and 
in  the  county  aforesaid,  was  in  the  performance  of  his  official 
duties,  one  C.  D.  did  hinder  and  obstruct  the  said  E.  F.  in  the 
performance  of  his  official  duties  as  such  deputy  commissioner  of 
weights  and  measures  by  threats  of  violence  and  personal  in- 
jury to  the  said  E.  F.,  to  prevent  him,  the  said  E.  F.  from  act- 
ing in  the  performance  of  his  official  duties  as  such  deputy  com- 
missioner of  weights  and  measures  in  a  certain  store  building  in  said 
county  (or,  whatever  the  place  may  be) :  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia,  forthwith 
to  apprehend  the  said  C.  D.  ,and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  accordinjg  to  law. 

Given  under  my  hand  this  '  day  of ,  19 — . 

L.  M.,  J.  P.«* 

§  1023o.    Warrant  for  cruelty  to  child. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  ma<Je  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  the  said  county,  did  unlawfully  and 

wilfully,  cruelly  ill-treat  and  abuse  and  inflict  unnecessarily .  cruel 
punishment  upon  E.  F.,  then  and  there  a  minor  child :  These  are, 
therefore,  to  command  you  in  the  name  of  the  state  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.« 

§  1023p.    Warrant  for  removing  mortgaged  personal  property 
out  of  the  county. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

94  Adapted  from  Barnes'  Code,  1918,         «»  Adapted  from  Code,  1013,  ch.  144, 
ch.  69,  sec.  21 ;  Acts,  1915,  ch.  16,  sec      sec.  16(^--I,  serial  sec  6176. 
21. 
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day  of  ,  19 — ,  then  being  the  owner  of  a  certain 


bay  horse  called  Don,  about  seven  years  of  age,  executed  thereon 
a  deed  of  trust  in  writing  duly  signed,  sealed  and  acknowledged 
by  the  said  C.  D.,  conveying  said  horse  to  one  E.  F.  as  trustee  in 
said  deed  of  trust  to  execute  the  payment  of  a  certain  note  in 
writing  executed  by  the  said  C.  D.  to  one  G.  H.  in  the  principal 
sum  of  fifty  dollars,  payable  to  the  order  of  the  said  G.  H.  three 
months  after  the  date  thereof  with  interest  thereon,  and  the  said 
C.  D.  did  deliver  the  said  note  to  the  said  G.  H.  and  also  the  said 
deed  bi  trust,  he,  the  said  C.  D.  being  in  possession  of  the  said 
personal  property  at  the  time  and  in  the  county  aforesaid  and 
after  the  delivery  of  the  said  deed  of  trust  and  note  to  the  said 
G.  H.  by  the  said  C.  D.,  he,  the  said  G.  H.  delivered  the  said  deed 

of  trust  to  ,  the  cleric  of  the  county  court  of  said  county 

to  be  by  him  recorded  and  which  deed  of  trust  was  then  and 
there  duly  recorded  in  the  clerk's  office  of  the  said  county  court, 
and  the  possession  of  the  said  horse  upon  the  execution,  delivery 
and    recordation    of    said    deed    of    trust,    was    left    with    the 

said    C.    D. ;    and    after\vards,    to-wit :    on    the    day    of 

,     19 — ,    the    said    horse    still    being    in    the    possession 

of  the  said  C.  D.,  and  the  said  deed  of  trust  still  being  in 
full  force  and  effect,  as  well  as  the  said  note,  to  secure  the  pay- 
ment of  which,  the  said  deed  of  trust  was  given,  still  being 
unpaid .  and  unsatisfied,  he  the  said  C.  D.  without  the  con- 
sent of  the  said  G.  H.,  then  and  there  the  owner  of  the  said 
note  secured  by  said  deed  of  trust  and  with  intent  to  defraud, 
did  remove  the  said  horse  covered  by  said  deed  of  trust  out  of 

the  said  county  of  ,  where  the  same  was  situated  at  the 

time  it  was  conveyed  by  the  said  deed  of  .trust,  into  the  county  of 

,  in  the  said  state:    These  are,  therefore,  to  command  you 

in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  jus- 
tice of  said  county,  to  answer  the  complaint,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.«« 

M  Adapted    from    Code,    1913,    ch.   145,  sec.  27&— I,  serial  sec.  5224. 
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§  1024.    Form  of  warrant  for  carrying  dangerous  or  deadly 
weapons. 

State  of  West  Virginia,  County  of y  to-wit : 

Xo y  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  n.e, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  said  county,  did  unlawfully  carry 

about  his  person  a  revolver,  other  pistol,  a  dirk,  bowie  knife,  a 
razor,  slung  shot,  a  billy,  metallic  and  other  false  knuckles,  without 
a  state  license  so  to  do :  These  are,  therefore,  to  command  you  in 
the  name  of  the  state  of  West  Virginia,  forthwith  to  apprehend 
the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of 
855 
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said  county,  to  answer  the  said  complaint,  and  to  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this  day  of ,  19 — . 

L.  M.,  J.  P.* 

m 

§  1025.    Form  of  warrant  for  disturbing  a  school  or  literary 
society. 

State  of  West  Virginia,  County  of  — ,  to-wit: 


To 


-,  a  constable  of  said  county: 


Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  19 — ,  in  said  county,  unlaw- 
fully and  wilfully  did  interrupt  and  disturb  the  exercises  of  a  cer- 
tain free  school,  located  in  the  district  of ,  in  said  county, 

and  called  and  known  as  the  Morning  Star  school  (or  whatever  the 
name  of  the  school  is,  if  it  has  a  name)  :  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia,  forthwith 
to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.* 


1  Adapted  from  Code,  1913,  ch.  148, 
see.  7,  serial  sec.  5291.  In  State  v. 
Lett,  63  W.  Va.  665,  60  S.  E.  783,  the 
following  is  the  second  point  of  the 
syllabus:  ''Where  a  person  carries 
about  his  person  a  dangerous  or  dead- 
ly weapon  not  specified  in  Code,  ch. 
148,  sec.  7,  the  indictment  must  name 
the  weapon,  and  allege  it  to  be  a  dan- 
gerous, or  deadly  weapon,  and  the 
proof  must  show  it  to  be  such." 

In  State  v.  Welch,  69  W.  Va.  547, 
72  S.  E.  649,  the  court  decided  as  fol- 
lows :  "An  indictment  for  carrying  a, 
revolver,  under  Code,  1906,  ch.  148, 
sec.  7,  as  amended  by  Acts,  1909,  ch. 
51  (Code  Supp.  1909,  sec.  4338), must 
charge  that  the  act  was  done  without 
a  state  license  therefor." 


In  State  v.  Jarrel,  76  W.  Va.  263, 
85  S.  E.  525,  the  court  decided:  "An 
indictment  charging  the  accused  in  a 
single  count,  with  the  unlawful  carry- 
ing about  his  person,  of  certain  re- 
volvers, pistols,  dirks,  bowie  knives, 
slungshots,  billies,  metallic  and  other 
false  knuckles  and  other  dangerous 
and  deadly  weapons,  without  a  license 
therefor,  as  required  by  law,  is  suffi- 
cient." 

In  State  v.  Merico,  77  W.  Va.  314, 
87  S.  E.  370,  the  court  decided  that, 
"although  it  is  necessary,  in  such 
case,  for  the  indictment  to  aver  the 
want  of  a  state  license,  the  burden  is 
on  defendant  to  prove  he  had  a  li- 
cense."   See  ante,  §  18n,  (/) ,  p.  36. 

2  Adapted  from  sec.  19,  dL  149, 
Code,  West  Virginia,  1906,  060.  4370. 
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§  1026.    Form  of  warrant  for  adultery  and  fornication. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C  D.,  on  the day  of ,  19 — ,  in  said  county,  did  com* 

mit  adultery  and  fornication  with  E.  F. :  These  are,  therefore,  to 
command  you,  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  day  of ,  19 — . 

L.  M.,  J,  P.* 

§  1027.    Form  of  warrant  for  profane  swearing. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  19 — ,  in  said  county,  then  ar- 
rived at  the  age  of  discretion,  to-wit :  the  age  of  sixteen  years  (or 
whatever  the  age  may  be,  showing  the  age  of  discretion),  did  pro- 
fanely curse  and  swear  by  uttering  with  a  loud  voice,  in  the  pres- 
ence of  divers  persons,  these  profane  words  (here  set  out  the 
words)  :  These  are,  therefore,  to  command  you,  in  the  name  of 
the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county, 
to  answer  the  said  complaint  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.* 


•  Adapted   from    sec    6,   ch.    149,         « Adapted  from   seo.   IB,  ch.   149, 
Code,  West  Virginia,  1906,  sec  4367.      Ckxie,  West  Virginia,  190S,  sec  4366. 
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§  1028.    Warrant  for  defrauding  a  hotel  keeper. 

State  of  West  Virginia,  G>unty  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L,  M.,  a  justice  of  the  peace  of  said  county,  that  C  D.,  on  the 

day  of ,  19 — ,  in  said  county,  did  receive  board  and 

lodging  amounting  to dollars  at  a  certain  hotel  called  the 

"Phenix,"  not  at  the  time  intending  to  pay  for  the  same  and  with 
the  intent  then  and  there  to  defraud  F.  G.,  the  owner  (or  keeper) 
of  said  hotel :  These  are,  therefore,  to  command  you  in  the  name 
of  the  state  of  West  Virginia,  forthwith  to  apprehend  the  said 
C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.» 

§  1029.    Form  of  warrant  for  petit  larceny. 

State  of  West  Virginia,  County  of ,  to-wit; 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the  day  of  ,  19—,  in  said  county,  eight 

bushels  of  corn,  of  the  value  of  four  dollars,  of  the  goods  and 
chattels  of  E.  F.,  unlawfully  and  feloniously*  did  steal,  take,  and 
carry  away :  These  are,  therefore,  to  command  you,  in  the  name  of 
the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  said  county,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.« 

s  Adapted  from  God^  1913,  du  145,         *  Adapted   from   sec.    14,   ch.   145, 
MC.  32,  serial  sec.  5235.  Code,  West  Virginia,  1906,  sec  4248. 
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§  1030.  Form  of  warrant  for  depositing  carcass  of  dead  ani- 
maly  offal  from  a  slaughter  house,  etc.,  in  any  stream  in  this 
state. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  19 — ,  in  said  county,  did  un- 
lawfully put  the  carcass  of  a  certain  dead  animal,  to-wit :  a  sheep 
{or,  the  offal  from  any  slaughter  house,  butcher's  establishment, 
or  packing  house),  into  a  certain  creek,  to-wit:  Old  Town  creek, 
located  within  the  said  state:  These  are,  therefore  to  command 
you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice 
of  said  county,  to  answer  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P/ 

§  1031.    Form  of  warrant  for  assault  and  battery. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of ,  19 — ,  in  said  county,  in  and 

upon  him,  the  said  A.  B.,  an  assault  did  make,  and  him,  the  said  A. 
B.,  did  then  and  there  unlawfully  beat,  wound  and  ill-treat,  and 
other  wrongs  to  him  then  and  there  did,  to  the  great  damage  of 
the  said  A.  B. :  These  are,  therefore,  to  command  you,  in  the 
name  of  the  state  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.« 

T  Adapted  from  bcc.  20o— I,  ch.  160,  •  Adapted    from    sec.   217,   ch.   50, 

Code,  West  Virginia,  1906,  sec.  4407.      Code,  1913,  serial  sec.  2778;  see  ante, 

§18n,  (a). 
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§  1032.    Form  of  warrant  for  trespass  to  personal  property. 

State  of  West  Virginia,  County  of ,  to- wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace'  of  said  county,  that  C.  D.,  on  the 

■•  day  of 9  19 — ,  in  said  county,  did,  intentionally  and 

unlawfully,  injure  a  certain  shovel  plow  {or  whatever  the  property 
may  be),  belonging  to  said  A.  B.,  by  bending  the  metal' point 
thereon,  and  breaking  the  handles  thereof,  (or,  whatever  the 
character  of  the  injury  may  be),  without  the  consent  of  the  said 
A.  B.,  then  and  there  the  owner  thereof:  These  are,  therefore,  to 
command  you,  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  the  said  county,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.* 

§  1033.    Form  of  warrant  for  violation  of  turnpike  law. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  said  county,  did  pass  a  certain  toll 

gate  on  the  turnpike  leading  from to '-,  without  pay- 
ing or  tendering  the  toll  therefor,  which  turnpike  was  then  and 
there  authorized  by  law  to  receive  tolls:  These  are,  therefore,  to 
command  you,  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  the  said  county,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  ?.*• 

•  Adapted   from   St..     219,   ci*,    50,  lo  Adapted    from    sec.    9,    ch.    56, 

Code,  West  Virginia,  19uo,  aee.  2170.      Code,  West  Virginia,  1906,  sec.  26001. 
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§  1034.    Warrant  for  the  desecration  ol  u.3  flag  of  the  United 
States. 

State  of  West  Virginia,  County  of ,  to-wit: 

« 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  the  said  county,  did  unlawfully 

and  wilfully  publicly  mutilate  {or  deface,  defile,  or  defy,  or  tram- 
ple upon,  or  cast  contempt  upon)  the  flag  of  the  United  States, 
which  flag  then  and  there  so  mutilated  was  made  of  silk  {or 
whatever  the  cloth  or  substance  was  of  which  the  flag  was  made) 
and  upon  which  was  shown  the  stars  and  stripes:  These  are, 
therefore,  to  command  you  in  the  name  of  the  state  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me  or  some  other  justice  of  said  county,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  1035.    Warrant  for  beaching  boat  on  real  estate  of  another 
without  permission. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  dajr  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  the  said  county,  being  then  and 

there  the  owner  of  a  shanty  boat,  did  unlawfully  beach  the  said 
boat  upon  certain  real  estate,  the  property  of  E.  F.,  for  a  longer 
period  than  twelve  hours,  without  the  permission  of  the  said  E.  P., 
he,  the  said  E.  F.  then  and  there  being  the  owner  of  said  real 
estate,  and  without  the  permission  of  any  agent  of  the  said  E.  F., 
the  said  shanty  boat  when  the  same  was  so  beached  upon  the 
said  real  estate  not  then  and  there  being  in  distress  because  of 
high  water,  storm  or  other  cause,  and  the  said  real  estate  upon 
which  the  said  boat  was  so  unlawfully  beached  being  situate 
on  river  in  the  county  and  state  aforesaid:    These  are, 

11  Adapted   from   Barnes'  Code,  eh.    IS,  sec.  43a;  Acts,  1915,  oh.  44,  see.  1; 
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therefore,  to  command  you  in  the  name  of  the  state  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  be- 
fore me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  1036.    Form  of  warrant  for  failure  to  send  child  to  schooL 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  the  said  county,  that 
C.  D.  in  the  year,  19 — ,  did  reside  in  the  said  county  in  the  district 

of therein,  and  that  he,  the  said  C.  D.,  did  then  and  there 

have  in  his  legal  charge  a  child,  the  said  child  then  being  not  less 
than  seven  nor  more  than  fourteen  years  of  age,  and  he,  the  said 
C.  D.,  being  the  father  of  said  child,  and,  on  the  day  and  year  afore- 
said, the  attendance  officers  of  said  district,  then  duly  appointed  and 
qualified  to  act  as  such  officers  in  said  district,  then  and  there  having 
personal  knowledge  of  the  fact  and  believing  that  said  child  had. 
been  absent  from  the  free  school  in  said  district  upon  which  it 
should  have  been  in  attendance,  they,  the  said  attendance  officers, 
then  and  there,  gave  notice  in  writing  to  the  said  C.  D.,  the  parent 
of  said  child,  that  the  attendance  of  said  child  at  said  school  was 
required,  and  the  said  notice  was  then  and  there  duly  served  upon 
the  said  C.  D.  and  after  the  said  notice  had  been  so  duly  served 
upon  the  said  C  D.,  he,  the  said  C.  D.,  failed  to  cause  the  said 
child  to  attend  the  said  school,  as  required  by  the  school  law  of 
this  state;  These  are,  therefore,  to  command  you,  in  the  name  of 
the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this -day  of ,  19 — . 

L.  M.,  J.  P.^» 


12  Adapted  from  Code,  1913,  ch.  145, 
sec.  28c,   (1),  serial  sec.  5230. 

IS  Adapted  from  Acts,  IDIO,  ch.  2, 
sec.  122,  ante,  §  18**,  (n)  I.  An  ex- 
Bmination  of  this  statute  discloses 
many  provisos  exempting  persons 
from  prosecution  under  it  for  the 
causes  enumerated  therein.  In  draw- 
ing a  warrant  under  this  law  for  its 
violation,  it  is  not  necessary  to  nega- 
tive these  provisos  to  show  that  the 
party  accused  is  not  within  any  of 
them  exempting  him  from  punish- 
ment. A  pleader  need  only  negative 
€Xceptions  in  the  enacting  clause;  not 
what  comes  in  by  way  of  proviso, 
or  what  is  in  nature  but  a  proviso, 


and  not  in  the  enacting  clause.  State 
V.  Richards,  32  W.  Va.  348,  356,  9 
S.  E.  245,  248;  Hill's  Case,  5  Gratt. 
682;  Hendrick's  Case,  75  Va.,  p.  943. 
But,  in  State  v.  Railroad  Co.,  50  W. 
Va.  235,  40  S.  E.  447,  the  supreme 
court  of  appeals  of  this  state  holds 
that  the  better  rule  is  that  no  matter 
whether  the  exception  or  proviso  is  in 
the  enacting  clause  or  not,  if  it  is 
not  a  part  of  the  description  of  the 
offense  in  the  statute,  need  not  be 
negative  in  the  indictment,  otherwise 
it  must  be,  citing  10  Enc.  PI.  &  Prac. 
495.  Therefore,  the  exemptions  con- 
tained in  the  statute  are  not  nega- 
tived in  the  form  above  given. 
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§  1037.    Form  of  peace  warrant. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of ,  19 — ,  did  threaten  to  kill  him, 

the  said  A.  B.  {or  if  not  kill,  state  what  the  threat  was,  as  the  fad 
may  require),  and  that  he  the  said  A.  B.,  is  afraid  and  has  good 
cause  to  fear  that  the  said  C.  D.  will  do  him,  the  said  A.  B.,  some 
grievous  bodily  injury  (or  whatever  the  injury  feared  may  be) : 
These  are,  therefore,  to  command  you,  in  the  name  of  the  state 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.»* 

§  1038.    Form  of  search  warrant. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 

L.  M.,  a  justice  of  the  peace  of  said  county,  that  on  the  

day  of  ,  19 —  (or  on  or  about  the day  of  , 

19 — ),  in  the  said  county,  one  set  of  silver  knives  and  forks  of  the 

value  of dollars,  one  silk  smoking  jacket  of  the  value  of 

dollars,  and  one  pair  of  broadcloth  trousers  of  the  v^lue  of 

dollars  (or  whatever  the  property  may  be,  describe  it  so 

that  it  may  be  identified),  goods  and  chattels  of  the  said  A.  B., 
were  feloniously  taken,  stolen  and  carried  away  from  him,  the 
said  A.  B.  by  some  person  unknown  to  the  said  A.  B.,  and  thalfc 
he,  the  said  A.  B.,  hath  just  cause  to  believe  and  doth  believe  that 
said  goods  and  chattels  are  concealed  in  the  barn  (or  dwelling 
house,  com  crib,  according  to  the  facts),  of  one  C.  D.,  situate  in  the 
district  of   ,   in   said   county :     These   are,   therefore,   to 

14  Adapted  from  sees.  2  and  3,  ch. 
163,  Code,  W.  Va.  1906,  sees.  4482, 
4483. 
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authorize  and  require  you  in  the  name  of  the  state  of  West  Vir- 
ginia with  necessary  force  to  enter  in  the  day  (or  night,  as  the 
case  may  be)  time,  the  said  barn  {or  dwelling  house,  or  com  crib, 
ay  the  case  may  be)  of  the  said  C.  D.,  and  there  diligently  search 
for  the  said  goods  and  chattels.  And  if  the  said  goods  and  chat- 
tels or  any  part  thereof  shall  be  found  upon  such  search,  that  you 
bring  the  said  goods  and  chattels,  and  the  said  C  D.  before  me, 
or  some  other  justice  of  said  county,  to  be  disposed  of  and  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.« 

§  1038a.  Warrant,  in  most  cases,  essential  to  give  a  justice 
jurisdiction. — No  proceedings  in  a  criminal  charge  can  be  had 
before  a  justice  except  by  warrant  of  arrest  in  the  name  of  the 
state,*^  except  where  an  offense  of  which  the  justice  has  jurisdic- 
tion is  committed  in  his  presence  or  that  of  a  constable.  In  such 
case  the  offender  may  be  apprehended  and  tried  without  a  war- 
rant.*^ And,  as  already  seen,  the  warrant  can  only  be  issued  on 
information  under  oath,  of  some  credible  person.*' 

§  1038b.  Requisites  of  a  warrant  in  cases  which  the  justice 
has  jurisdiction  to  try  and  determine. — ^In  those  cases  in  which 
the  justice  is  given  jurisdiction  to  try  the  defendant  and  punish 
him  for  the  offense  charged,  the  warrant  stands  in  the  place  of  a 
presentment  or  indictment  and  the  warrant  must  charge  the  offense 
with  the  same  particularity  as  in  a  presentment  or  indictment,  and 
when  the  exceptions  are  contained  in  the  enacting  clause,  and 
descriptive  of  the  offense,  the  exceptions  must  be  negative  so 
as  to- charge  a  complete  offense  under  the  statu-te.** 


i>  Adapted  from  sees.  1  and  3  of  ch. 
165,  Code,  W.  Va.,  1906,  sees.  4502, 
4504. 

In  Emsweller  v.  Wallace  (State  v. 
Emsweller),  78  W.  Va.  214,  88  S.  E. 
787,  the  court  decided  that  a  search 
warrant  not  describing  and  designat- 
ing some  particular  house,  building, 
or  place  for  search  is  void.  ''A  search 
warrant  must  also  be  founded  upon 
a  showing  of  probable  cause,  sup- 
ported by  an  oath  or  affirmation.'' 
Emsweller  y.  Wallace,  aupm. 


i«An*e,  §865;  Emsweller  v.  Wal- 
lace, 78  W.  Va.  214,  88  S.  E.  787. 

"  Ante,  §  865. 

18  Ante,  §  867  and  Emsweller  v. 
Wallace,  aupra, 

i»  State  V.  Harr,  77  W.  Va.  637,  88 
S.  E.  44;  citing  22  Ency.  PL  &  Pract. 
1084;  Mayo's  Guide,  606;  Harris  on 
Sunday  Laws,  265,  sec.  302;  State  ▼. 
Richards,  32  W.  Va.  348,  356;  Com. 
V.  Hill,  5  Gratt.  682;  Stockton  ▼. 
Morris,  39  W.  Va.  443;  1  Am.  Rul. 
Cases,  785. 


CHAPTER   XXXIV. 

CORONERS. 

1039*  General  observations. 

1040.  The  coroner  must  be  notified. 

1040a.  Accident  in  mine — notice  to  coroner. 

1041.  Number  of  Inquests  which  may  be  held. 

1042.  Appointment  of  coroner — term  of  office — oath — official  duties. 

1043.  Execution  of  warrant  or  subpcena  by  the  constable  which  has  been 

issued  by  a  coroner  or  justice  acting  as  such-^penalty  for  fail- 
ure to  perform  this  duty. 

1044.  When  additional  jurors  may  be  summoned  to  hold  inquest— oath  to 

be  administered  to  jurors  at  inquest. 

1045.  Witnesses  may  be  compelled  to  attend  at  coroner's  inquest — witnesses 

to  be  sworn  and  evidence  reduced  to  writing. 

1046.  Form  of  the  inquisition  to  be  returned  by  the  jury. 

1047.  Return  of  inquest  to  be  made  to  the  circuit  court,  and  recognizances 

to  be  taken  by  the  justice  to  require  witnesses  to  appear  at  trial 
of  abcused 

1048.  Arrest  of  person  charged  with  offense  as  found  by  coroner's  inquest. 

1049.  Burial  of  the  body  of  the  deceased — costs  incident  thereto — compen- 

sation of  coroner's  jury — ^when  inquest  not  to  be  held. 
1060.  Attendance  of  physicians  at  coroner's  inquest  and  their  compensation. 
1051.  Forfeiture  for  neglect  of  duty  by  coroner  or  justice  touching  inquests. 
1652.  Inquest  may  be  held  on  Sunday. 

1053.  Reports  of  deaths  by  coroners. 

1054.  Matters  to  be  reported  by  the  coroner  connected  with  any  death  com- 

ing within  his  cognizance. 

1055.  Form  of  oath  of  office  of  coroner. 

1056.  Acting  before  taking  oath. 

1057.  When  inquest  to  be  held. 

1058.  Time,  place  and  manner  of  holding  inquest. 

1059.  Physicians  and  surgeons  as  witnesses. 

1060.  Form  of  proclamation  to  be  made  by  the  constable  when  the  jury  of 

inquest  has  assembled. 

1061.  Form  of  proclamation  for  the  appearance  of  witnesses  to  testify  at  the 

inquest. 

1062.  Form  of  warrant  to  constable  directing  the  summoning  of  six  jurors 

to  serve  at  the  inquest. 

1063.  Form  of  summons  to  attend  upon  a  coroner's  inquest. 

1064.  Form  of  warrant  of  arrest  by  justice  acting  as  coroner. 

1065.  Proceedings  before  the  justice  after  the  party  accused  by  the  inquest 

has  been  arrested  and  brought  before  him. 
865 


§1039 


Hogg's  treatise  and  forms. 


866 


§  1039.  General  observations. — The  consideration  of  the 
powers  and  duties  of  a  coroner  only  finds  a  place  in  this  treatise 
because,  in  the  absence  of  the  coroner  or  his  inability  to  act,  or  if 
his  office  be  vacant,  the  duties  thereof  must  be  performed  by  a 
justice. 

It  will  be  observed  that  the  statute^  only  authorizes  a  justice  to 
act  as  coroner  when  the  coroner  himself  is  absent,  or  unable  to  act, 
or  the  office  is  vacant.  When  any  'of  these  contingencies  exist  the 
justice  of  the  peace  has  all  the  powers  and  can  perform  all  the 
duties  pertaining  to  the  office  of  coroner.^  f 

It  is  settled  that  if  a  coroner  can  be  had  in  due  time,  a  justice  of 
the  peace  has  no  right  to  act ;  but  if  the  condition  of  the  dead  body 
when  found  be  such  that  it  Would  be  manifestly  improper,  in  the 
judgment  of  ordinary  men,  to  defer  its  burial  long  enough  to  notify 
a  coroner,  in  such  a  case  a  justice  would  unquestionably  be  author- 
ized to  act.  But  the  fact  that  a  justice  may  be  more  conveniently 
notified  than  a  coroner,  that  he  has  received  the  first  notice ;  that  he 
has  in  good  faith  performed  the  first  official  act,  believing  that  a 
coroner  could  not  be  had  in  due  time — none  of  these  facts  nor  all  of 
them  together,  will  be  sufllicient  to  authorize  a  justice  to  act,  where 
it  plainly  appears  that  the  coroner  might  have  been  had  in  due  time, 
in  the  sense  just  stated." 

It  is  clear  that  if  the  office  of  coroner  be  vacant,  or  that  the  coro- 
ner be  absent  from  the  county,  the  justice  may  act.  Of  course,  if 
the  coroner  is  sick  and  unable  to  attend,  the  justice  may  likev^se 
act.* 


^  See    §  1042. 

*  Stevens  v.  Harrison  County,  46  Ind. 
641;  Dubois  County  v.  Wertz,  112 
Ind.  268,  13  N.  E.  874. 

■Chadwick  v.  Errickson,  40  N.  J. 
L.  169.  See  also  in  this  connection 
Dubois  County  v.  Wertz,  supra;  Early 
County  V.  Jones,  94  Go.  679,  21  S. 
E.  828 

*  History  of  the  office  of  coroner. 
From  the  text  of  volume  7  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  page  699, 
we  take  the  following:  "The  office 
of  coroner  is  of  great  antiquity. 
Whether  or  not  coroners  were  known 
in  Saxon  times,  the  historical  devel- 
opment of  the  office  may  be  traced 
back  to  a  period  not  much  subse- 
quent   to    the    Norman    conquest    of 


England.  In  these  early  days  the 
coroner  had  a  variety  of  duties^  and 
was  a  much  more  important  function- 
ary than  his  modern  representative. 
His  duties  appear  to  have  extended 
to  hearing  appeals  of  felony,  taking 
the  appeals  of  approvals,  and  the 
confessions  and  adjurations  of  felons 
who  had  fled  to  sanctuary,  keeping  a 
record  of  outlawries,  and  inquiring 
for  and  securing  to  the  king  treas- 
ure-trove, wrecks,  deodands>  and  the 
forfeited  chattels  of  felons." 

In  a  note  found  on  the  same  page 
of  this  work  appears  the  following: 
"It  is  stated  in  Nathaniel  Bacon's 
Discourse  on  the  Laws  and  Crovem- 
ment  of  England,  that  coroners  are 
mentioned  in  the  reign  of  King  Alfred 
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§  1040.  The  coroner  must  be  notified. — ^The  statute  provides 
that  it  is  the  duty  of  the  coroner  to  act  upon  being  notified  of  the 
death  of  a  person,  where  there  is  good  cause  to  believe  that  death 
has  resulted  from  some  unlawful  act,  and  not  by  casualty,  within 
his  county.* 

Our  statute  does  not  provide  how  or  by  whom  notice  shall  be 
given.  In  such  case  it  is  the  duty  of  those  who  are  about  the  de- 
ceased to  give  immediate  notice  to  the  coroner,  or,  when  the  justice 
may  act  under  the  existence  of  the  contingencies  stated  in  the  pre- 
ceding section,  to  a  justice  of  the  county. •  . 

If  possible,  notice  should  be  given  while  the  body  is  fresh,  and 
while  it  remains  in  the  same  condition  as  when  death  occurred.^ 

Upon  principle,  the  coroner  may  act  upon  any  satisfactory  notice 
that  the  death  of  any  person  in  his  county  has  resulted  from  some 
unlawful  act. 

§  1040a. — Accident  in  mine — Notice  to  coroner. — It  is  provided 
by  statute  that  whenever  by  reason  of  any  explosion  or  other  acci- 
dent in  a  coal  mine,  or  the  machinery  connected  therewith,  any 
one  is  killed,  the  superintendent  of  the  colliery,  and  in  his  absence, 
the  mining  boss  in  charge  of  the  mine,  shall  forthwith  give  notice 
there'of  by  mail  or  otherwise  to  the  coroner  of  the  county,  or  in  his 
absence  or  inability  to  act,  to  any  justice.* 

The  same  statute  also  provides:  ''If  the  coroner  or  justice  shall 
determine  to  hold  .an  inquest  upon  the  body  of  any  person  killed,  as 
aforesaid,  he  shall  impaniiel  a  jury,  no  one  of  whom  shall  be  directly 
br  indirectly  interested,  and  the  inspector  of  mines,  if  present  at 
such  inquests,  shall  have  the  right  to  appear  and  testify  and  to 
ofFer  any  testimony  that  may  be  relevant,  and  to  question  and  cross 
examine  any  witness,  and  the  coroner  or  justice  shall  deliver  to  the 
inspector  a  copy  of  the  testimony  and  verdict  of  the  jury."' 

(Bacon  on  Gov.  00;  0  Vin.  Abr.  242)  ;  "Code,  cli.   154,  sec.   1,   1006,  4491. 

and    the    statpment    is    adopted    in  •S  Enc.  PI.  &  Pr.  39,  citing  Jervis 

Jervia  on  Coroners,  but  later  author-  on  the  Office  of  Coroner,  6. 

ities   are   inclined    to   the   view   that  ''Idem,    citing    Reg.    v.    Clerk,     1 

the    office    was    not    regularly    insti-  f^«W.    337;     Bacon,    Abr.;     Staunde- 

tuted    until    the    latter    half'  of    the  forde,  P.  C.  51(?. 

twelfth     century.       1     Pollock     and  «CV)de,  1913,  ch.  15^,  sec.  29,  serial 

Maitland  History  of  Eng.  Law  519;  sec.  488;  Acts,  1915,  ch.  10,  sec.  43. 

Gross,    Introduction    to    Select    Cor-  » Idem, 

oners'  Rolls;  Crahb's  History  of  Eng. 

Law  (Ist  Am.  Ed.)    149." 
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§  1041.  Number  of  inquests  which  may  be  neld. — It  is  held 
by  the  authorities  that  the  coroner  in  his  discretJon,  has  authority  to 
hold  one  inques.t  upon  the  bodies  of  several  persons  who  have  been 
killed  by  the  same  cause^  and  who  have  died  at  the  same  time.*®  But 
a  coroner  cannot  lawfully  hold  two  inquests  upon  the  same  body, 
unless  the  one  first  taken  be  set  aside  upbn  some  proper  ground.** 

§  1042.    Appointment  of  coroner — Term  of  office — Oath — Ofl&- 
cial  duties. — ^The  statute  provides  that  "it  shall  be  the  duty  of 
the  county  court  of  every  county,  from  time  to  time,  to  appoint  a 
coroner  for  such  county,  who  shall  hold  his  office  during  the  pleas- 
ure of  such  court,  and  shall  take  the  oath  bf  office  prescribed  for 
other  county  officers.     It  shall  be  his  duty,  or  if  he  is  absent  or  un- 
able to  act,  or  the  office  be  vacant,  the  dutv  of  anv  iustice  of  the 
peace,  upon  being  notified  that  the  dead  body  of  a  person,  whose 
death  there  is  good  cause  to  believe  has  been  by  some  unlawful  act, 
and  not  by  casualty,  is  within  his  county,  to  forthwith  h^v\t  his  war- 
rant directed  to  a  constable  thereof,  who  shall  nroceed  to  execute 
and  make  return  of  the  same,  commanding:  such  constable  to  sum- 
mon six  suitable  residents  of  the  county  to  be  in  attendance  utx>n 
such  cbroner  or  justice,  as  jurors,  at  a  place  and  on  a  day  and  hour- 
to  be  designated  in  the  warrant,  to  make  inquisition  uoon  the  view 
of  the  body  of  the  person  named  therein,  or  of  a  oerson  unknown, 
as  the  case  may  be,  how  such  person  came  to  his  death :  and  may 
by  endorsement  on  such  warrant,  or  by  subpbena,  command  the 
officer  to  whom  the  same  is  delivered,  to  summon  such  witnesses  as 
the  coroner  or  justice  may  designate,  or  as  the  constable  may  be  in- 
formed or  have  reason  to  believe,  have  knowledge  bf  the  circum- 
stances attending  such  death,  to  be  in  attendance  uoon  the  said  in- 
quest at  such  time  as  may  be  designated  in  such  endorsement  or 
•subpoena.     In  case  of  the  inability  or  failure  of  the  coroner  or 
such  justice  or  constable  to  act,  any  bther  justice  or  constable  of  the 
county  may  perform  the  respective  duties  imposed  by  this  and  the 
succeeding  section,  and  be  entitled  to  the  same  fees,  and  subject  to 
the  same  penalties."  *^ 

§  1043.  Execution  of  warrant  or  subpoena  by  the  constable 
vrhich  has  been  issued  by  a  coroner  or  justice  acting  as  such- 
Penalty  for  failure  to   perform  this  duty. — It  is   provided  by 

^•5  Enc.  PI.  &  Pr.  41.  "Code,  1906,  ch.   164,  sec   1,  sec 

"5    Enc.   PI.    &   Pr.   41,   42,   and      4491. 
cases  there  cited. 
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statute  that  "any  such  constable  to  whom  the  warrant  or  subpoena 
may  be  delivered,  shall  forthwith  execute  it,  and  make  return  there- 
of to  the  coroner  or  justice  who  issued  the  same,  at  the  same  time 
and  place  named  therein.  If  he  fails  so  to  execute  and  return  the 
same  he  shall  forfeit  twenty  dollars;  and  if  any  person  summoned 
as  a  juror,  fail  to  attend  as  required,  without  sufficient  cause,  he 
shall  forfeit  ten  dollars."" 

§  1044.  When  additional  jurors  may  be  summoned  to  hold 
inquest — Oath  to  be  administered  to  jurors  at  inquest. — ^"If  six 
jurors  do  not  attend,  the  cofoner  or  justice  may  require  the  con- 
stable or  any  other  person  to  summon  others.  When  the  full  num- 
ber of  six  have  appeared,  the  coroner  or  justice,  in  view  of  the 
body,  shall  administer  to  them  the  following  oath :  'You  swear  that 
you  will  diligently  inquire  and  true  presentment  make,  when,  how 
and  by  what  means  the  person  whose  body  here  lies  dead,  came  to 
his  death,  and  return  a  true  inquest  thereof,  upon  your  own  knowl- 
edge and  the  evidence  before  you.     So  help  you  God  !"** 

§  1045  Witnesses  may  be  compeiiea  to  attena  at  coroner's 
inquest — ^Witnesses  to  be  sworn  and  evidence  reduced  to  writ- 
ing.— "Witnesses  on  whom  the  summons  before  mentioned  is 
served,  may  be  compelled  by  the  coroner  or  justice  to  attend  and 
give  evidence,  and  shall  be  liable  in  like  manner  as  if  the  summons 
had  been  issued  by  the  justice  in  a  criminal  case.  They  shall  be 
sworn  by  the  coroner  or  justice  before  giving  evidence  to  the  in- 
quest, and  their  evidence  shall  be*  reduced  to  writing  by  the  coro- 
ner or  justice,  or  under  his  direction,  and  subscribed  by  them  re- 
spectively."** 

§  1046.  Form  of  the  inquisition  to  be  returned  by  the  jury. — 
It  is  provided  by  statute  that  "the  jury,  after  hearing  the  evidence 
and  making  all  needful  inquiries,  shall  deliver  to  the  coroner  or 
justice  their  inquisition,  wherein  they  shall  state  the  name  of  the 
deceased  (if  it  be  known),  the  material  circumstances  attending  his 
death,  and  if  they  find  that  he  came  to  his  death  by  violence  or  other 


"Code,    1906,  ch.    164,   aec.   2,   sec.  "Code,   1906,  ch.   154,  sec.  4;    sec. 

4402.  4494. 

'*Code,   1906,  ch.    ao4,   sec.   3;    sec. 
4493. 
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unlawful  act,  who  were  guilty  thereof,  either  as  principals  or  ac- 
cessories.    The  inquisition  may  be  to  the  following  effect: 

County,  to-wit: 

An  inquisition  taken  at  ,  in  the  county  .of ,  on  the 

day  of ,  in  the  year ,  before ,  coroner 


of  the  said  county  of (or  before ,  a  justice  of  the  said 

county,  as  the  case  may  be),  upon  the  view  of  the  body  of 

(or  a  person  unknown)   there  lying  dead.     The  jurors  sworn  to 

inquire  when,  how  and.  by  what  means  the  said  — ■ (or  person) 

came  to  his  death,  upon  their  baths  do  say:  (Then  insert  when,  how 
and  by  what  person,  means,  weapon  or  instrument  he  was  killed, 
and  any  material  circumstances).  In  testimony  whereof,  the  said 
coroner  (or  justice,  as  the  case  may  be),  and  jurors  hereto  set 
their  hands."^* 

§  1047.  Return  of  inquest  to  be  made  to  the  circuit  court,  and 
recognizances  taken  by  the  justice  to  require  witnesses  to  appear 
at  trial  of  accused. — "The  coroner  or  justice  shall  return  to  the 
circuit  court  of  his  county  the  inquisition,  written  testimony,  and 
recognizances  by  him  taken ;  and  if  the  jury  find  that  murder,  man- 
slaughter or  assault  had  been  committed  on  the  deceased;  shall  re- 
quire such  witnesses  as  he  shall  think  proper,  to  give  recognizance 
to  appear  and  testify  at  such  court  when  it  sits  for  the  trial  of  the 
accused."*^ 

§  1048.  Arrest  of  person  changed  with  offense  as  found  by 
coroner's  inquest. — It  is  provided  that  "if  the  person  charged 
with  the  offense  by  the  inquest  be  not  in  custody,  the  coroner  or 
justice  shall  issue  a  warrant  for  his  arrest,  returnable  before  such 
coroner  or  justice,  br  before  some  other  justice,  and  be  proceeded 
on  as  directed  by  chapter  one  hundred  and  fifty-six  of  the  code.**^^ 

« 

§  1049.  Burial  of  the  body  of  the  deceased — Costs  incident 
thereto — Compensation  of  coroner's  jury — ^When  inquest  not  to 
b©  held. — "If  the  dead  person  be  a  stranger,  whether  the  inquest 
be  taken  orjhe  coroner  or  justice  called  on  to  view  the  body,  thinks 

'•Code,   1906,   ch.   154,   nee.  5;    sec.  "Code,   1906,  ch.    164,   sec.  7;    flee. 

4495.  4497. 

"Code,   1906,  ch.   154,  sec.  6;    sec. 
4496. 
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it  unnecessary  to  have  an  inquest,  he  shall  cause  the  body  to  be 
decently  buried,  or  forwarded  to  its  proper  destination.  If  the  cor- 
oner or  justice  certify  the  deceased  has  not  sufficient  estate  in  this 
State  to  pay  the  expenses  of  the  burial,  the  coroner's  and  justice's 
fees,  and  the  expenses  of  the  inquest,  if  one  was  taken,  they  shall, 
when  allowed  by  the  county  court  of  the  county,  be  paid  out  of  the 
treasury  of  such  county.  In  other  cases,  all  such  charges  shall  be 
paid' out  of  the  estate  of  the  deceased;  or  if  it  prove  insufficient, 
but  of  the  treasury  of  the  county,  unless  the  inquest  be  on  the  body 
of  a  convict  in  the  penitentiary,  in  which  case  the  same  shall  be 
paid  out  of  the  State  treasury,  after  being*  allowed  by  the  executive. 
Each  juror  impanneled  as  herein  provided,  shall  receive  for  his  serv- 
ices two  dollars  for  each  day  he  shall  be  necessarily  engaged  in 
holding  the  inquest  and  making  return  thereof,  and  the  justice  or 
coroner  and  constable  shall  each  receive  for  his  services  two  dol- 
lars per  day,  to  be  allowed  and  paid  as  aforesaid.  Should  the 
coroner  or  justice,  upon  such  notice,  make  a  preliminarjr  examina- 
tion of  the  facts  connected  with  such  death,  and  ascertain  that 
there  was  not  good  cause  to  believe  that  it  was  by  some  unlawful 
act,  he  shall  not  hold  such  inquest  except  by  request  of  the  prose- 
cuting attorney;  and  said  coroner  or  justice,  in  case  no  inquest  is 
held,  may  at  the  discretion  of  the  county  court,  upon  a  claim  there- 
for, approved  by  the  prosecuting  attorney,  be  allowed  a  fee  of  two 
dollars  for  such  examination."" 

§  1050.  Attendance  of  physicians  at  coroner's  inquest  and 
their  compensation. — ^The  statute  provides  that  "in  taking  an  in- 
quest the  coroner -or  justice  may  summon  and  require  one  or  mbre 
physicians  to  attend  and  give  information  and  render  services,  inci- 
dent to  his  profession,  useful  to  the  jury;  and  reasonable  compensa- 
tion therefor  shall  be  allowed  as  part  of  the  costs  of  the  inquest."*® 

§  1051.  Forfeiture  for  neglect  of  duty  by  coroner  or  justice 
touching  inquests. — It  is  provided  by  statute  that  if  a  coroner 
or  justice  fail  to  perform  any  duty  required  of  him  as  a  coi^oner,  he 
shall  forfeit  one  hundred  dollars.*^ 


•Code,   1906,  ch.   164,  sec.  8;    sec.  **Code,     1906,    ch.     164,    sec.     10; 

4498.  sec.  4600. 

*Code,    1906,  ch.   164,   sec.  9;    sec. 
4499. 
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§  1052.  Inquest  may  be  held  on  Sunday. — It  is  provided  by 
chapter  one  hundred  and  fifty-four  of  the  code,  section  eleven,  that 
proceedings  may  be  had  summoning  a  coroner's  jury  and  witnesses, 
and  an  inquest  may  be  held  on  Sunday  as  well  as  bn  any  other 
day. 

§  1053.  Reports  of  deaths  by  coroners. — It  is  provided  by 
statute  that  every  coroner,  or  the  undertaker,  shall  within  thirty 
days  thereafter  report  every  death  coming  within  his  cognizance  to 
the  clerk  of  the  county  court  of  the  county  wherein  such  death  took 
place,  which  report  shall  state  the  same  facts  required  by  section 
eighteen,  of  chapter  sixty-three  of  the  code,  and  shall  be  made 
upon  the  form  and  in  accordance  with  the  instructions  therein  men- 
tioned.** 

§  1054.  Matters  to  be  reported  by  the  coroner  connected  with 
any  death  coming  within  his  cognizance. — It  is  provided  by 
statute  that  the  report  required  by  the  next  preceding  section  shall 
contain  the  time  and  place  of  death,  the  name  of  the  decedent  and 
the  cause  of  death,  and  such  additional  facts  as  may  be  required  by 
the  Board  of  Health,  which  report  shall  be  made  upon  a  blank  form 
to  be  prepared  by  the  Board,  and  in  accordance  with  such  instruc- 
tions as  may  be  given  by  it.*' 

§  1055.  Form  of  oath  of  office  of  coroner. — It  is  provided  by 
the  constitution  and  statutes  of  this  State  that  every  person  elected 
or  appointed  to  any  office,  before  proceeding  to  exercise  the  author- 
ity or  discharge  the  duties  thereof,  shall  take  the  following  oath: 
"I  do  solemnly  swear  (or  affirm)  that  I  will  support  the  constitu- 
tion of  the  United  States,  and  the  constitution  of  this  State,  and 
that  I  will  faithfully  discharge  the  duties  of  the  office  of  (here  cor- 
oner) to  the  best  of  my  skill  and  judgment.     So  help  me  Grod."** 

§  1056.  Acting  before  taking  oath. — If  a  person  act  as  coroner, 
as  in  the  case  bf  every  other  officer,  without  having  first  taken  the 
oath  prescribed,  he  shall  forfeit  not  less  than  fifty  nor  more  than 
one  thousand  dollars." 

*Code,   1906,  ch.  63,   sec.  20;   sec.       See  in  this  connection  ch.    160,   sec, 
2001.  24:   sec.  4413. 

"Code,    1906,  ch.   63,   sec.   18;    sec.  ••Const.    W.   Va.   Art.   IV,   sec.   6; 

2899.  Code,  ch.  9,  sec.  1. 

"Code,  ch.  9,  sec.  4;  sec.  208. 
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Statutes,  such  as  the  one  just  mentioned,  are  usually  construed  as 
directory  and  not  mandatory ;  and  it  is  well  settled  that  a  failure  to 
comply  with  such  a  statute  will  not  avoid  the  acts  of  a  de  facto  cor- 
oner, so  far  as  the  public  br  the  rights  of  interested  third  parties  are 
concerned.** 

§  1057.  When  inquest  to  be  held. — The  all-important  function 
of  the  coroner  is  that  of  holding  inquests  as  to  the  causes  of  violent 
and  extraordinary  deaths.  This  duty  is  in  its  nature  a  judicial 
one.*^  Whenever  the  circumstances  surrounding  a  death  are  of 
such  character  as  to  support  a  reasonable  belief  that  it  resulted  from 
violence  or  other  unlawful  means,  it  is  the  duty  of  the  coroner  to 
hold  an  inquest.** 

The  decision  of  this  matter  rests  in  the  sound  discretion  of  the 
coroner,  and  the  presumption  is  that  in  holding  an  inquest  he  has 
acted  in  good  faith,  and  upon  sufficient  cause.** 

The  coroner,  however,  is  not  to  exercise  a  capricious  or  arbitrary 
power;*®  and  if  an  inquest  is  held  where  there  were  no  circum- 
stances indicating  that  death  was  due  to  an  unnatural  cause,  it  has 
been  held  that  the  county  cannot  be  compelled  to  pay  the  coroner's 
fees.*^  But  there  are  authorities  holding  that  the  coroner's  action 
cannot  be  reviewed.** 

It  is  said  on  high  authority  that  at  common  law  itjs  the  duty  of 
the  coroner  to  inquire  of  the  deaths  of  all  persons  whatsoever  who 
died  in  prison,  because  it  may  be  possibly  presumed  that  the  pris- 
oner died  by  the  ill  usage  of  the  jailor,  and  this  has  been  required 
by  statute  in  New  York,  where  there  is  reason  to  believe  that  the 
death  of  the  prisoner  arose  from  any  bther  cause  than  ordinary 
sickness.** 


§  1058.     Time,  place  and  manner  of  holding  inquest. — ^The  in- 
quest should  be  held  within  a  convenient  time  after  the  notice  of 


^7  Aip.  &  Eng.  Enc.  Law  (2d 
Ed.)  601  and  authorities  cited. 

"7  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  603  and  cases  cited. 

"Clarke  County  v.  Calloway,  52 
Ark.  361;  Lancaster  County. v.  Hol- 
yoke.  37  Neb.  328,  55  N.'w.  950; 
Lancaster  County  v.  Michler,  100  Pa. 
St.  624. 

'•Jameson   v.   Uarthlomew   County, 


64  Ind.  524;  Kirk  v.  Murphy,  16  Tex. 
654,  67  Am.  Dec.  640. 

**  Lancaster  County  v.  Michler,  100 
Pa.  St.  624. 

"  Clarke  County  v. .  Calloway,  52 
Ark.  361 ;  Lancaster  County  v. 
Michler,  supra. 

"  Boisilinear  v.  Lewis  County.  32 
Mo.  375. 

"7  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
604  and  authorities  there  cited. 
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death,  and  within  the  territory  of  the  coroner  in  whose  jurisdiction 
the  body  is  found,  and  without  regard  to  where  the  death  occurred 
or  where  the  injury  was  received.**  It  must  be  held  upon  a  view 
of  the  body — super  I'istitn  corporis — ^and  an  inquest  otherwise  taken 
by  a  coroner  is  void." 

If  the  body  has  been  buried  before  the  coming  of  the  coroner, 
or  before  an  opportunity  has  been  had  for  a  view  bf  it  by  himself 
and  a  jury,  it  ought  to  be  exhumed,"  unless  the  body  has  been 
buried  so  long  a  time  that  it  may  reasonably  be  presumed  that  its 
decomposed  condition  would  render  a  view  both  dangerous  and  un- 
necessary, in  which  case  the  corbner  ought  not  to  proceed  with  an 
inquest  without  a  special  order  from  the  court.*^  Where  the  body 
cannot  be  found,  the  coroner  is  without  authority  to  act.*' 

§  1059.  Physicians  and  surgeons  as  witnesses. — ^It  is  pro- 
vided by  statute,  as  we  have  already  seen,*'  that  physicians  may  be 
summoned  to  attend  as  witnesses  at  an  inquest.  A  physician  may 
be  conipelled  to  testify  to  his  opinion  as  to  the  cause  of  death,  from 
a  superficial  view  of  the  body  ;*®  but  he  cannot  be  compelled  to  touch 
the  same  or  do  the  more  nauseous  and  dangerous  work  of  open- 
ing it." 

The  coroner  may  cause  a  post  mortem  examination  in  the  nature 
of  an  autopsy.-to  be  made,  where  a  superficial  view  of  the  body  is 
insufficient  to  determine  the  cause  of  death,  and  where  the  circum- 
stances in  his  discretion  warrant  a  thorough  investigation.*^ 


■•7  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
605,  and  the  many  cases  there  cited. 
"  Idem, 
**  Idem. 
'"Idem,  606. 
^Idem,  606. 
''Ante,  §  1050. 
"7  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 

607,  citing  St.  Francis  County  v. 
Cummings,  56  Ark.  421;  Allegheny 
County  V.  Watt,  3  Pa.  St.  462. 

*^Id€m. 

"7  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 

608,  609,  citing  St.  Francis  County  v. 
Cummings,  55  Ark.  421;  Clarke 
County  V.  Kerstan,  60  Ark.  508; 
Dearborn  County  v.  Bond,  88  Ind. 
102;  Jay  County  v.  Gillum,  92  Ind. 
511;  Dubois  County  v.  Wertz,  112 
Ind.  268,  13  N.  E.  874;  Green  v.  Mon- 


roe County,  72  Miss.  306 ;  Northhamp- 
ton County  V.  Innie,  26  Pa.  St.  157; 
Allegheny  County  v.  Watt,  3  Pa.  St, 
462. 

In  7  Am.  &  Eng.  Enc.  Law  (2nd 
ed.)  page  609,  quoting  from  North- 
hampton County  V.  Innis,  26  Pa.  St. 
157,  we  find  the  following  note:  "The 
statute  of  Edw.  the  4th,  regulating 
the  duties  of  the  coroner  in  respect 
to  an  inquest  super  visum  corpoHSy 
is  in  affirmance  of  the  common  law, 
one  of  the  great  advantages  of  which 
is  ItB  constant  adaptation  to  the 
progress  of  business,  the  advanced 
state  of  the  sciences,  and  the  habits 
of  the  people.  In  this  enlightened 
age,  a  coroner  who  .would  consign  to 
the  grave  the  body  over  which  he 
held    an    inquest,     without    availing 
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§  1060.  Form  of  proclamation  to  be  made  by  the  constable 
when  the  jury  of  inquest  has  assembled. — When  the  coroner,  or 
justice  acting  in  lieu  of  the  coroner,  as  the  case  rnay  be,  has  ar- 
rived and  the  jury  have  appeared  upon  the  ground  in  obedience  to 
the  summons  issued  for  their  attendance,  it  is  usual  and  proper  for 
the  constable  having  served  the  process,  and  being  present,  to  make 
proclamation  as  follows:  ^'Gentlemen,  you  have  been  summoned 
to  appear  here  this  day  to  inquire  for  the  State  bf  West  Virginia, 

when,  how  and  by  what  means  ,   (naming  the  decedent) 

came  to  his  death.    You  will  now  answer  to  your  names  as  they  are 
called.''*' 

§  1061.  Form  of  proclamation  for  the  appearance  of  witnesses 
to  testify  at  the  inquest. — After  the  jury  have  been  sworn  and 
the  coroner  is  ready  to  proceed  with  the  inquest,  the  constable 
should  make  the  following  proclamation:  "If  any  bne  can  give 
evidence  in  behalf  of  the  State  of  West  Virginia  when,  how  and  by 

what  means (naming  the  decedent),  came  to  his  death,  let 

him  come  forward  and  he  shall  be  heard/**^ 


§  1062.     Form  of  warrant  to  constable  directing  the  summon- 
ing of  six  jurors  to  serve  at  the  inquest. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

You  are  hereby  commanded,  in  the  name  of  the  State  of  West 
Virginia,  to  summon  six  suitable  residents  of  the  said  county  to 


himself  of  the  lights  which  the  med- 
ical science  has  placed  within  his 
reach,  would,  in  most  cases,  fall 
short  of  what  his  official  duty  re- 
quires. A  thorough  examination, 
aided  by  professional  skill,  is  in  gen- 
eral absolutely  necessary  to  the  proper 
administration  of  justice.  Without 
such  examination,  groundless  sus- 
picions Bjay  be  entertained,  and  pros- 
ecutions commenced,  at  once  cruel  to 
the  objects  of  them,  expensive  to  the 
county,  and  wasteful  of  the  time  and 
talents  of  all  persons  engaged  in 
them.  But  this  is  not  all.  Without 
an  examination  of  tlie  body  recently 
after   death,  and  a  complete  demon- 


stration from  the  evidence  thus  in 
the  power  of  the  commonwealth  that 
the  death  was  caused  by  violence,  the 
guilty  agent  cannot  be  convicted. 
When,  from  an  omission  to  employ  a 
physician  to  examina  the  body,  the 
cause  of  death  is  left  in  doubt,  the 
accused  must  in  general  escape;  be- 
cause, in  all  cases  of  doubt,  he  has 
a  right,  under  the  law,  to  demand  an 
acquittal.  Thus  the  guilty  may  be 
again  let  loose  upon  society,  and  the 
people  be  deprived  of  that  protection 
which  the  law  was  intended  to  pro- 
vide." 

"Waddey^  Guide,  276. 

•*  See  Waddey's  Guide,  276. 
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attend,  upon  L.  M.,  a  justice  acting  as  coroner  (or  coroner,  as  the 

case  may  be),  at  ,  on  the  day  of  ,  190 — ,  at 

o'clock  of  that  day,  to  make  inquest  upon  the  view  of  the 

body  of (giving  the  name  of  the  person,  if  known,  if  not, 

say  of  a  person  unknozvn),  and  how  such  person  came  to  his  death. 

Given  under  my  hand,  this  the day  of ,  190 — . 

L.  M.,  J.  P. 

§  1063.    Form  of  summons  to  attend  upon  a  coroner's  inquest. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

You  are  hereby  commanded,  in  the  name  of  the  State  of  West 
Virginia,  forthwith  to  summon  E.  F.  personally  to  be  and  appear 

before  me  at ,  on  the day  of ,  190 — ,  at 

o'clock  of  that  day,  then  and  there  to  give  evidence  and  be  examined 

before  me  and  my  inquest,  touching  the  death  of (naming 

the  detedent),  now  there  lying  dead.    And  herein  you  shall  fail  riot. 

Given  under  my  hand,  this  the day  of ,  190 — . 

L.  M.,  J.  P.  (Or  Coroner) 

§  1064.  Form  of  warrant  of  arrest  by  justice  acting  as  cor- 
oner. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  by  an  inquest  taken  before  me,  a  justice,  acting  as  a 

coroner,  within  and  for  the  said  county  of ,  this day 

of ,  190 — ,  at  the  said  county,  on  view  of  the  body  of , 

then  and  there  lying  dead,  one  C.  D.  stands  charged  with  the  willful 
murder  of  the  said ; 

These  are,  therefore,  by  virtue  of  my  office  of  justice,  acting  as 
coroner  as  aforesaid,  to  command  you,  in  the  name  of  the  State  of 
West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  without 
delay  to  bring  him  before  me  or  some  other  justice  of  the  said 
county,  that  he  may  be  dealt  with  according  to  law;  and  for  so 
doing  this  is  your  warrant. 

And  you  are  hereby,  moreover,  required  to  summon (here 

name  the  witnesses)  to  appear  at  the  same  time  and  place,  to  tes- 
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tify  as  witnesses  on  behalf  of  the  said  State  touching  the  matter  of 
said  complaint. 

Given  under  my  hand,  this  the day  of ,  190 — . 

L.  M.,  J.  P. 

§  1065.  Proceedings  before  the  justice  after  the  party  accused 
by  the  inquest  has  been  arrested  and  brought  before  him. — 
When  the  party  has  been  charged  with  murder  or  assault  commit- 
ted on  the  deceased  by  the  inquest,  and  a  warrant  has  been  issued 
for  his  arrest,  and  the  party  has  been    taken    into    custody    and 

0 

brought  before  the  justice,  the  proceedings  should  be  conducted  in 
the  same  manner  as  in  cases  upon  warrant  duly  sworn  out  before 
the  justice. 


/ 
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!  1087  Fom  of  fee  bill. 

1087<k  Manner  of  collecting  fees  of  justices,  constables,  jailers,  and  others 

in  criminal  cases  where  the  accused  is  acquitted. 

1C88.  Form  of  claim  for  payment  of  fees  to  be  made  out  of  the  county 

treasury  in  criminal  cases  tried  before  a  justice. 

10169.  Form  of  justice's  account  against  the  state  for  fees  in  criminal  cases 

payable  out  of  the  state  treasury. 

1090.  Form  of  certificate  of  judge  to  the  fee  bills  of  a  justice  or  other  officer 

payable  out  of  the  state  treasury.  ' 

§  1066.  Illegal  fees  not  to  be  exacted  or  fraudulent  fee  bills 
issued. — ^The  statute  of  this  state  provides  that  "if  any  officer, 
for  performing  an  official  duty  for  which  a  fee  or  compensation  is 
allowed  or  provided  by  law,  knowingly  demand  and  receive  a 
greater  fee  or  compensation  than  is  so  allowed  or  provided,  he 
shall  be  fined  not  exceeding  fifty  dollars."  ^ 

And  it  further  provides  that  "if  any  person  authorized  by  law  to 
charge  fees  for  services  performed  by  him,  and  issue  fee  bills 
therefor^  fraudulently  issue  a  fee  bill  for  a  service  not  performed 
by  him,  or  for  more  than  he  is  entitled  to,  he  shall  be  fined  not 
e^tceeding  five  hundred  dollars."  ^ 


§  1067.  The  justice  shall  keep  a  fee  book — How  it  may  be 
kept  and  what  it  must  show. — ^The  law  providing  that  the  justice 
shall  keep  a  fee  book  is  as  follows:  "The  justice  shall  keep  a  fee 
book,  t)r  a  memorandum  or  account  upon  his  docket,  so  as  to  show 
underneath  the  title  of  each  suit,  the  costs  made  by  each  party,  sep- 
arately, for  services  rendered  at  the  instance  or  request  of  such 
party;  and  also,  to  whom  the  same  are  due,  whether  to  himself, 
the  constable,  witnesses,  or  other  persons;  and  shall  note,  from, 
time  to  time,  which  of  the  items  are  paid,  so  far  as  the  facts  may 
come  to  his  knowledge."' 


1  Oode,  eh.  147,  sec.  20,  sec.  4320.  8  Code,  ch.  127,  sec  17;  see.  4106. 

2  Code,  ch.  147,  sec.  21,  sec.  4321. 
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§  1068.  Issuance  of  fee  bill  against  person  not  chargeable,  or 
for  an  excessive  amount — Penalty. — "If  any  justice  or  constable 
shall  knowingly  and  with  intent  to  defraud,  issue  a  fee  bill  for  any 
service  against  any  person  not  chargeable  therewith,  or  for  a  great- 
er amount  than  the  law  allows,  he  shall  pay  the  person  against 
whom  the  same  is  issued,  four  times  the  amount  so  unlawfully 
charged,  which  may  be  recovered  by  such  person  before  any  court 
or  any  justice,  not  interested,  having  jurisdiction.  He  shall  be  also 
liable  to  indictment  for  a  misdemeanor  and  upon  eonviction  there- 
of shall  be  fined  not  less  than  teq  dollars,  nor  more  than  fifty  dol- 
lars, and  imprisoned  at  the  discretion  of  the  court,  not  to  exceed 
thirty  days."* 


§  1068a.    Costs,  judgment  and  execution  in  criminal  cases. — 

Whether  the  trial  is  by  jury  or  not,  if  the  judgment  be  against 
the  accused,  it  shall  be  for  the  costs  of  the  proceeding  in  addition 
to  the  fine  and  term  of  imprisonment  imposed,  and  when  the  ac- 
cused is  sentenced  to  imprisonment,  whether  a  fine  be  also  im- 
posed or  not,  or  is  imprisoned  for  non-payment  of  a  fine  and  costs, 
the  jailer's  fees  shall  be  included  in  the  costs.  Execution  to  be 
collected  out  of  the  personal  property  of  the  accused,  may  be 
issued  on  such  judgment  for  fine  and  costs,  or  for  the  costs  alone, 
if  the  judgment  be  for  imprisonment  and  costs  without  fine.  Fee 
bills  may  be  issued  against  the  accused  for  costs  incurred  at  his 
instance,  including  the  jailer's  fees,  under  the  same  regulations  and 
with  like  effect  as  in  civil  suits."** 


ti 


§  1069.  Prepayment  of  the  fees  of  a  justice  or  constable— 
When  may  be  demanded. — "For  any  service  rendered  by  virtue 
of  his  office,  for  which  a  fee  is  allowed  by  law,  except  fees  charge- 
able to  the  state  or  county,  the  justice  or  constable  may  require 
the  proper  fee  to  be  paid  before  the  service  is  rendered."  * 


4  Code,  ch.  137,  sec.  3.5,  aec.  4104.  »  Code,  cli.  137,  sec.  16;  sec.  4106. 

*«  Code,  1913,  ch.  50,  sec.  227,  serial 
sec.  2781. 
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§  1070.  Fee  bills  of  justices  and  constables — How  chargeable 
— Issuance  and  collection  thereof — Compensation  for  collection. 
— "Except  where  it  is  otherwise  provided,  the  fee  bills  of  justices 
and  constables  shall  be  chargeable  to  the  persons  at  whose  instance 
or  request  the  services  were  rendered.  Such  officers  may  issue 
their  fee  bills  against  the  person  so  chargeable,  and  place  them  in 
the  hands  of  any  constable  of  the  county  in  which  the  persons 
against  whom  they  are  issued  respectively  reside.  The  officer  Col- 
lecting the  same  may  retain  for  his  compensation  ten  per  cent,  on 
the  amount  collected  and  paid  over  to  the  officer  entitled  thereto. 
The  succeeding  sections  of  this  chapter,  as  far  as  they  are  appli- 
cable, shall  govern  as  to  making  out  and  collecting  fee  bills  issued  by 
a  justice  or  constable."' 

§  1071.  To  whom  fees  are  to  be  charged. — ^The  fees  mentioned 
in  the  preceding  sections  and  which  are  the  same  provided  for 
in  chapter  one  hundred  and  thirty-seven  of  the  Code,  shall  be 
chargeable  to  the  party  at  whose  instance  the  service  is  performed ; 
except,  that  fees  for  entering  and  certifying  the  attendance  of  wit- 
nesses and  proceedings  to  compel  payment  for  such  attendance 
shall  be  chargeable  to  the  party  for  whom  the  witness  attended.'' 

§  1072.  Fee  bills  to  be  made  out  to  compel  payment  of  fees 
— What  it  shall  express — Second  fee  bill — Payment  of  fees  in 
advance. — It  is  provided  by  statute  that  "no  persson  shall  be 
compelled  to  pay  any  fees  before  mentioned,  until  there  be  produced 
to  him  a  fee  bill  signed  by  the  officer  to  whom  the  fees  are  due,  ex- 
pressing the  particulars  for  which  such  fees  are  charged.  And  no 
such  fee  bill  shall  be  made  out  for  any  service  not  previously  per- 
formed, except  as  hereinafter  provided,  unless  a  per.son  desire  to 
pay  before  such  performance,  in  which  case  there  shall  be  men- 
tioned in  such  fee  bill  the  nature  of  the  service  and  the  fact  that  it 
is  to  be  performed.  Nor  shall  any  officer,  for  any  service,  make 
out  a  fee  bill  for  more  than  is  allowed  therefor.  Nor  shall  he,  for 
the  same  service,  attempt  to  obtain  pa)rment  a  second  time ;  nor  ever 
make  out  a  fee  bill  a  second  time,  unless  he  endorse  the  fact  and 
swear  that  the  former  bill  remains  unpaid.  For  each  item  in  which 
an  officer  shall  violate  this  section,  he  shall  forfeit  five  dolliars  to 
any  person  prosecuting  therefor,  and  the  circuit  court  of  the  county 

•Code,  ch.  137,  sec.  14;  sec.  4103.  'Code,  ch.  137,  sec.  24;  sec.  4114. 
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in  which  an  officer  resides,  may,  on  motion,  after  reasonable  notice 
to  him,  guash  any  fee  bill  made  out  by  him  contrary  to  law.  But 
any  bfficer  may  demand  his  fees  in  advance  for  any  particular  ser- 
vice required  to  be  performed  by  him  for  any  person  not  residing^ 
in  his  county,  and  if  such  fees  be  not  paid  or  secured  to  him,  the 
officer  may  refuse  to  perform  the  service  until  they  are  paid  or  se- 
cured. In  such  cases  the  fee  bill  shall  state  the  nature  of  the  ser- 
vice, and  that  it  is  to  be  performed.''  ® 

§  1073.     Distraining  property  for  fee  bills. 

It  is  provided  that  any  officer  mentioned  in  Chapter  137  of  the 
Code  (which  includes  justices  and  constables),  may,  on  or  before  the 
first  day  of  July  in  each  year,  deliver  fee  bills,  duly  signed,  to  any 
sheriff  or  collector  of  the  public  taxes,  who  shall  receive  and  en- 
deavor to  collect  the  same.  And  a  sheriff  or  collector  may  distrain 
therefor  such  property  of  the  person  to  whom  the  fees  are  charged 
as  might  be  levied  on  under  a  writ  of  fieri  facias  against  him,  ex- 
cept as  hereinafter  mentioned,  and  the  12th,  13th  and  14th  sections 
of  Chapter  30  of  the  Code  shall  apply  to  such  fee  bills  in'like  manner 
as  to  taxes.* 

§  1074.  Accounting  for  fee  bills  by  the  officer  into  whose 
hands  they  were  placed — Proceedings  for  f ailiu*e  to  account  there- 
for.— "Every  sheriff  or  collector  to  whom  such  fee  bills  are  so 
delivered,  shall,  on  or  before  the  first  day  of  January  next  after 
such  delivery,  account  therefor  with  the  officer  or  the  personal  rep- 
resentative entitled  thereto,  by  returning  such  as  he  may  not  have 
collected,  with  the  endorsement  thereon  of  the  words',  'No  prop- 
erty found;'  and  by  paying  such  officer  or  his  legal  representa- 
tive, the  amount  of  all  not  so  returned.  If  he  fail  so  to  do,  judg- 
ment may  be  obtained,  on  motion,  against  such  sheriff  br  collec- 
tor, and  his  sureties,  and  his  and  their  personal  representatives,  or 
against  any  deputy  who  may  have  signed  the  receipt  for  said  fees, 
or  his  personal  representative,  for  he  amount  with  which  such 
sheriff,  collector  or  deputy  is  chargeable,  and  damages  thereon,  not 
exceeding  fifteen  per  cent,  per  annum,  from  the  said  first  day  of 
January  till  payment.  Such  judgment  may  be  on  motion  in  the  cir- 
cuit court  of  the  county  in  which  said  sheriff  or  collector  resides, 
and  if  the  fees  be  due  to  the  clerk  of  the  court  of  appeals,  it  may 

*Code,  ch.  137,  sec.  26:  sec.  4116.  *Code.  ch.  137,  sec.  29;  sec.  4119. 
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be  in  the  circuit  court  of  the  county  in  which  the  seat  of  govern- 
ment may  be.  On  such  motion  any  receipt  for  fees  mentioned  in 
the  notice  as  signed  by  any  person,  shall  be  deemed  to  be  his  sig- 
nature unless  an  affidavit  be  filed  denying  it,  and  shall  be  prima 
facie  evidence  of  the  collection  of  all  the  fees  mentioned  therein, 
not  returned  as  aforesaid."  ^® 

■ 

§  1075.  Time  in  which  fee  bills  may  be  collected.— "No  fee 
shall  be  collected  by  distress  or  suit  after  five  years  from  the  end 
of  the  year  in  which  the  service  was  done  that  is  charged  for 
therein,  unless  within  two  years  before  the  institution  of  such  pro- 
ceedings,  it  was  returned  by  an  officer  with  an  endorsement  thereon 
properly  dated,  showing  that  there  was  no  property  found  out  of 
which  to  make  it."  ** 

§  1076.  When  fees  of  justices  and  constables  chargeable  to 
the  county. — "In  all  criminal  cases  other  than  felony,  search 
warrants  and  proceedings  under  chapter  one  hundred  and  fifty-six 
of  the  Code,  the  fees  of  justices  and  constables  shall  be  charged  to 
the  county,  and  audited  and  paid  as  other  claims  against  the  county, 
except,  that  if  there  is  no  conviction  before  the  circuit  court,  then 
the  person  making  the  complaint  before  the  justice,  shall  pay  said 
fees,  and  the  county  shall  in  no  event,  unless  there  is  a  conviction 
as  aforesaid,  and  the  fines  and  costs  be  collected  therein,  be  liable 
for  or  pay  any  such  fees."  " 

§  1077.  When  fees  of  justices  and  constables  chargeable  to 
the  State.— It  does  not  clearly  appear  from  the  statute  just 
what  fees  of  a  justice  in  a  criminal  case  are  chargeable  to  the 
state,  except  that  all  fees  in  misdemeanor  cases  must  be  paid  by 
the  county.  We  have  assumed,  therefore,  that  all  services  of  the 
justice  rendered  in  felony  cases,  where  not  otherwise  specially  pro- 
vided for,  are  payable  by  the  state.  It  is  upon  this  theory  that  the 
form  given  under  §  1089  of  this  work  has  been  prepared. 

According  to  the  decision  rendered  in  Gillespy  v.  Board  of  Com- 
missioners *'  it  is  questionable  whether  the  state  can  be  required  to 
pay,  or,  in  other  words,  is  liable  to  a  justice  for  fees  in  felony 
cases  in  any  instance.  If,  however,  such  liability  exists,  the  form 
given  under  §  1089  may  be  followed. 


'•Code,  ch.  137,  ^ec.  30;  sec.  4120. 
1?>7,  Fee.  31;  sec.  4121. 


II  r^-.^ 
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"48  W.  Va.  269,  37   S.  E.  543. 


§  1078  Hogg's  treatise  and  forms.  884 

An  examination  of  our  statutes  relating  to  costs  in  felony  cases 
would  seem  to  justify  the  conclusion  that  it  is  the  intention  of  our 
legislature  to  remove  all  liability  of  the  state  for  fees  to  justices 
in  any  case. 

§  1078.  Fees  of  justices  in  Civil  Cases  and  matters. — Every 
justice  of  the  peace  shall  be  entitled  to  charge  and  receive  the  follow- 
ing fees  in  civil  cases,  viz : 

For  summons  to  commence  a  suit $  .30 

For  every  copy  thereof 15 

For  every  additional  summons  in  same  action 30 

For  a  copy  thereof 15 

For  docketing    an    action    commenced    by    appearance    and 

agreement   30 

For  issuing  order  of  arrest,  order  of  commitment,  or  order 

of  attachment 30 

For  every  subpoena  for  witness. .  ^ 15 

For  order  of  arrest  against  delinquent  witnesses  or  jurors, 
or  in  any  case  of  contempt,  and  for  the  trial  and  judg- 
ment of  such  case, .75 

For  swearing  each  witness,  arbitrator  or  party 05 

For  taking  and  certifying  an  affidavit  in  writing 25 

For  every  continuance 20 

For  appointing  a  guardian  for  the  suit  of  an  infant  plaintiff 

or  defendant 20 

For  appointing  special  constables  at  request  of  either  party..     .25 

For  settling  and  allowing  interrogatories .25 

For  entering  agreement  for  arbitration 25 

For  summons  of  arbitrators 30 

For  every  bond  filed  in  the  suit .25 

For  venire  for  jury,  including  the  drawing  for  the  same 25 

For  trying  a  case 1.00 

For  entering  judgment .25 

For  abstract  of  judgment  for  docketing  in  the  office  of  the 

clerk  of  the  county  court. . . . -. .25 

For  transferring  a  judgment  on  docket .25 

For  entering  satisfaction  of  judgment 15 

For  issuing  execution  and  entering  return  thereof  on  his  docket.     .50 

For  issuing  every  additional  execution '. .25 
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For  entering  stay  of  execution 25 

For  trying  right  of  property  levied  on  or  attached 1.00 

For  taxing  costs   25 

For  every  process  or  order  not  otherwise  provided  for 30 

For  transcript  from  docket,  and  other  writings  and  copies  not 

otherwise  provided  for 50 

For  transmitting  or  delivering  papers  to  the  clerk  of  the  circuit 

court  in  case  of  an  appeal : 50 

For  taking  and  certifying  acknowledgment  of  deed  or  other 

instrument  of  writing ' 25 

For  taking  depositions  of  witnesses,  if  done  in  an  hour  or  less.     .75 

If  not  done  in  an  hour  for  additional  time  at  the  rate,  per 

hour  of 75 

For  taking  an  inquest  on  a  dead  body,  to  be  audited  and  paid 

from  the  treasury  of  the  county 5.00^* 

%  1079.    Fees  of  justices  in  criminal  cases. 

For  every  recognizance  or  bond  to  keep  the  peace,  or  be  of 

good  behavior $  .50 

For  every  warrant  of  arrest  or  commitment •  .50 

For  docketing  case  on  return  of  warrant  of  arrest  executed. . .     .30 

For  all  services  rendered  at  the  instance  of  the  defendant, 
the  same  fees  shall  be  charged  as  are  allowed  for  similar 
services  in  civil  cases. 

For  trial    l.Oa 

For  every  subpoena  for  one  or  more  witnesses. 15 

For  every  copy  thereof  10 

For  every  warrant  to  summon  a  jury , 25 

For  swearing  a  jury 25 

For  swearing  witnesses,  each. 05 

For  entering  his  judgment  on  his  docket,  and  taxing  the  costs^     .50 

For  issuing  execution,  and  entering  return  thereof 50 

For  granting  an  appeal,  including  taking  the  bond  or  recog- 
nizance, making  and  certifying  a  transcript  of  his  docket 
and  transmitting  the  same  and  the  papers  in  the  case  to 
the  clerk  of  the  circuit  court,  ten  cents  per  hundred  words,  ' 
or  in  lieu  thereof  a  specified  fee  of 1.00 

Tn  all  other  cases  the  fees  allowed  in  civil  cases  by  law  to  other 
county  officers  for  similar  services.^^* 

i«Act8,  1019,  ch.  63,  sec.  12.  i«a  Acts,  1919,  ch.  63,  sec.  19. 
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§  1080.    Fees  of  justices  in  cases  not  otherwise  provided  for. — 

A  justice  shall  be  entitled  in  cases  not  otherwise  provided  for  to  the 
following  fees,  which  shall  be  audited  and  paid  by  the  county 
court  as  other  claims  against  the  county:  . 

For  warrant  to  arrest  person  or  persons  accused,  to  take  him 
before  a  justice  for  examination,  including  the  summon- 
ing of  witnesses $  .50 

For  examination  of  witnesses  to  ascertain  whether  such  war- 
rant ought  to  be  issued,  and  against  whom 50 

For  the  examination  when  the  accused  is  apprehended  and 

brought  before  him 1.00 

For  recognizance  of  bail,  warrant  of  commitment  or  discharge 

of  the  accused 50 

For  recognizance  of  witnesses,  each 10 

For  search  warrant 50** 


§  1081.  Fees  of  constables.  Every  constable  shall  be  entitled 
to  charge  and  receive  the  following  fees:  For  removing  a  person 
by  virtue  of  warrant  issued  under  the  thirteenth  section  of  chapter 
forty-six  to  be  charged  to  the  county  court  of  the  county,  five  cents 
for  each  mile  of  necessary  travel,  going  and  returning;  for  service 
and  return  of  a  summons  to  commence  a  suit  and  for  every  addi- 
tional summons,  seventy-five  cents;  for  serving  and  returning  order 
of  attachment,  fifty  cents  for  each  garnishee  summoned,  and  one 
dollar  for  taking  property,  including  inventory  and  appraisement, 
besides  the  reasonable  expenses  of  removing,  securing  and  keeping 
the  property  attached ;  for  subpoenas,  for  each  person  served  there- 
with, twenty-five  cents;  for  summoning  a  jury  and  return  of  venire, 
one  dollar  and  fifty  cents ;  for  levying  an  execution  on  personal  prop- 
erty and  return,  one  dollar;  for  posting  notices  of  sale,  forty, cents; 
for  money  made  under  execution  or  attachment  and  paid  to  the  party 
entitled  thereto,  five  per  cent ;  for  serving  and  returning  other  writs 

15  Acts,   1919,  ch.  63,  sec.  20. 
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and  notices  not  specified  in  this  section,  each  seventy-five  cents;  for 
executing  a  writ  of  possession  under  section  two  hundred  and  thirty- 
five  of  chapter  fifty,  two  dollars ;  for  summoning  the  jury  and  wit- 
nesses for  inquest  on  a  dead  body,  to  be  audited  and  paid  from  the 
treasury  of  the  county,  three  dollars ;  for  services  not  otherwise  pro- 
vided for,  the  same  fees  as  sheriflf  for  similar  cases.** 

§  1082.  Fees  of  constables  in  criminal  cases. — It  is  provided 
by  our  Code  that  in  criminal  cases  the  constable  shall  receive  the 
following  fees  for  the  services  enumerated : 

"For  an  arrest  in  case  of  felony $1 .00 

For  an  arrest  in  cases  other  than  felony 60 

For  serving  a  subpoena 20 

For  executing  a  search  warrant. . . .- 1.00 

For  services  not  otherwise  provided  for,  the  same  fees  as  al- 
lowed to  slieriflfs." 

It  is  further  provided  that  in  cases  of  search  warrants,  and  pro- 
ceedings under  chapter  one  hundred  and  fifty-six  of  the  Code  of 
West  Virginia,  the  fees  of  constables  shall  be  chargeable  to  the 
county,  and  shall  be  audited  and  paid  as  other  claims  of  like  nature 
by  the  county  court.  In  criminal  cases,  other  than  felony,  such  fees 
shall  be  charged  and  paid  as  provided  in  sections  two  hundred  and. 
twenty-seven  and  two  hundred  and  twenty-nine  of  chapter  50  of 
the  Code." 

§  1083.  Fees  of  jurors  in  justice's  courts. — ^The  statute  pro- 
vides that  a  juror  in  a  justice's  court  shall  receive  $1  when  occu- 
pied but  one  day,  and  fifty  cents  for  each  additional  day  while  he 
may  be  serving  as  a  juror.  For  the  first  day's  service  he  is  to  be 
paid  by  the  party  demanding  the  jury  and  for  the  additional  days 

10  Acts,  1919,  ch.  63,  Bee.  13.  i7  Code,  ch.   137,  sec.  21,  sec.  .^54. 
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the  compensation  is  to  be  recovered  off  of  the  party  against  whom 
judgment  is  rendered,  and  paid  when  such  costs  are  collected.** 

§  1084.  Fees  of  arbitrators  in  matters  before  a  justice. — ^The 
fees  allowed  an  arbitrator  when  acting  before  a  justice  are  the 
same  as  those  paid  to  jurors  when  serving  before  a  justice,  that 
is,  $1  for  the  first  day  and  fifty  cents  for  each  addition^  day." 

§  1085.  Fees  of  constables,  justices  and  jurors  not  specified 
in  previous  sections. — ^The  fees  of  constables  for  services  not 
specified  in  previous  sections  are  provided  for  by  statute  ae  fol- 
lows: For  killing  a  dog  that  has  been  worrying,  wounding,  chas- 
ing or  killing  any  sheep  or  lamb  {not  the  property  of  such  owner 
or  keeper),  as  provided  in  ch.  62  of  the  Code,  sec.  9,  is  fifty  cents, 
to  be  paid  by  the  owner  of  such  dog. 

The  statute  also  provides  as  to  costs  in  proceedings  for  com- 
mitting a  boy  to  the  West  Virginia  industrial  school  for  boys  as 
follows:  "Justices,  constables  and  jurors  shall  receive  the  same 
fees  in  a  proceeding  for  committing  a  youth  to  the  industrial 
school  as  are  allowed  by  law  for  similar  services  in  misdemeanor 
cases,  and  such  fees  shall  be  paid  in  like  manner  as  fees  of  such 
officers  and  persons  are  paid  in  misdemeanor  cases."*® 

It  is  also  provided  that  a  constable,  when  serving  process  in 
cases  where  the  sheriflf  is  interested  or  under  disability,  shall  be  en- 
titled to  the  same  fees  as  the  sheriff  would  receive  in  like  cases." 

§  1086.  Coroners'  fees  and  the  fees  of  others  connected  with 
the  inquests. — The  statute  provides  that  the  charges  for  con- 
ducting an  inquest  shall  be  paid  out  of  the  treasury  of  the  county, 
unless  the  inquest  be  on  the  body  of  a  convict  in  the  penitentiary, 
in  which  case  the  charge  shall  be  paid  out  of  the  state  treasury, 
after  being  allowed  by  the  executive;  and  each  juror  impanelled 
shall  receive  for  his  services  two  dollars  for  each  day  he  shall 
be  necessarily  engaged  in  holding  the  inquest  and  making  return 
thereof,  and  the  justice,  or  coroner,  or  constable  shall  each  receive 

IS  Code,  ch.  50,  sec.  00,  sec.  2041.  21  Code,  1913,  ch.  41,  sees.  1,  2,  and 

10  Code,  ch.  50,  sec.  92,  sec.  2043.  3,  serial  sees.  1636,  1637,  1638. 

20  Barnes'  Code,  ch.  45,  sec.  6,  at 
p.  608. 
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for  his  services  two  dollars  per  day,  to  be  allowed  and  paid  as 
aforesaid.  Should  the  coronier,  or  justice,  upon  such  notice,  make 
a  preliminary  examination  of  the  facts  connected  with  such  death, 
and  ascertain  that  there  was  not  good  cause  to  believe  that  it  was 
by  some  unlawful  act,  he  shall  not  hold  such  inquest  except  by  re- 
quest of  the  prosecuting  attorney;  and  said  coroner  or  justice,  in 
case  no  inquest  is  held,  may  at  the  discretion  of  the  county  court, 
upon  a  claim  therefor,  approved  by  the  prosecuting  attorney,  be 
allowed  a  fee  of  two  dollars  for  such  examination.** 


§  1087.    Form  of  fee  bill. 

A.  B.  to  L.  M.,  a  justice  of  the  peace  of County,  West 

Virginia.  Dr. 


/ 


19—. 

January  6— To  fee  for  issuing  summons  for  you  to  com- 
mence suit  before  me  on  the day  of  — ,  19 — , 

against  CD $  .20 

January  6— To  fee  for  copy  of  said  summons 10 

January  7 — To  fee  for  appointing  special  constable,  at  request 

of  said  A.  B.,  to  execute  said  summons 25 

{Continue  the  account  in  the  above  form  until  all  the  items  are 
inserted.) 

L.  M.,  Justice  of  Peace  of County.*' 

§  1087a.  Manner  of  collecting  fees  of  justices,  constables, 
jailers  and  others  in  criminal  cases  where  the  accused  is  ac- 
quitted.— When  such  fees  can  not  be  collected  on  execution,  it 
is  provided  by  statute  that  "all  claims  by  justices,  constables, 
jailers  and  others,  for  fees  due  them  in  the  like  proceedings  in  the 
county,  where  the  accused  is  acquitted  or  when  such  fee  could 
not  be  collected  on  execution  or  fee  bills,  by  the  exercise  of  proper 
diligence,  shall  be  audited  and  examined  by  the  county  courts,  and 
if  found  correct,  the  court  shall  cause  orders  to  be  issued  therefor 


>2  Code,  ch.  164,  sec.  8,  sec.  4408.  be  signed  by  the  officer  to  whom  the 

28  The  above  form  is  based  upon  the  fees  are  due,  expressing  the  particu- 

provisions  of  sec.  26,  ch.  137,  of  the  lars  for  which  such  fees  are  charged. 

Code,  which  requires  the  fee  bill  to 
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on  the  sheriff,  to  be  paid  out  of  such  furid,  if  sufficient,   and 
charged  to  said  account."** 

§  1088.    Form  of  claim  for  pa3rment  of  fees  to  be  made  out  of 
the  county  treasury  in  criminal  cases  tried  before  a  justice. 

County  of ,  to  L.  M.,  a  justice  of  said  county.  Dr. 

19—, 

January  20 — ^To  fee  for  issuing  warrant  of  arrest  for  C.  D., 

upon  a  charge  of  petit  larceny $  .30 

January  20 — Fee  for  docketing  said  case  on  return  of  said 

warrant   of    arrest   executed    30 

January  25 — Fee  for  conducting  trial  of  said  C.  D.  before 

a  jury    75 

January  25 — Fee  for  issuing  subpoena  for  G.  H.  and  I.  J., 

witnesses  on  behalf  of  the  state  in  said  case 20 

January  25 — ^To  fee  for  issuing  warrant  and  summoning  the 

jury  in  said  case SO 

January  25 — To  fee  for  swearing  jury  in  said  case 25 

January  25 — To  fee  for  swearing  two  witnesses  in  said  case, 

at    10c    each    20 

January  26 — ^To   fee   for  issuing  execution  upon  the   judg- 
ment and  conviction  of  said  C.  D.,  in  said  case 23 

Total    $2.75 

L.  M.,  J.  P. 

I,  L.  M.,  a  justice  of  the  peace  of  said  county,  of  the  state  of 
West  Virginia,  do  hereby  certify  that  I  was  unable  to  collect  said 
fees  on  execution  or  fee  bills,  and  that  I  issued  execution,  as 
well  as  fee  bills  therefor,  and  had  the  same  placed  in  the  hands  of 

,  a  constable,  who  made  return  thereof  "No  property  found 

out  of  which  the  same  could  be  made";  and  I  further  certify  that 
said  fee  bills  can  not  be  collected  from  the  said  C.  D. 

Given  under  my  hand  this day  of  ,  19 — . 

L.  M.,  Justice  of  the  Peace.*' 

s«  Code,  1913^  ch.  5C;  ce<%  229,  serial  s*  The  above  form  is  predicated 
sec  2784.  upon  the  requirements  of  sec.  229  of 

ch.  50  of  the  Code. 
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§  1089.    Form  of  justice's  account  against  the  state  for  fees 
in  criminal  cases  payable  out  of  ^the  state  treasury. 

State  of  West  Virginia,  to  L.  M.,  Justice  of  the  Peace  for 
County.  Dr. 

19—. 

4 

January  25 — ^To  issuing  warrant  for  arrest  of  C.  D.  upon  a 
charge  of  felony  to  be  brought  before  said  L.  M.,  or  some 
other  justice  for  examination,  including  summoning  of 
witnesses     $  .25 

January  25 — To  the  examination  of  witnesses  to  ascertain 
whether  said  warrant  ought  to  be  issued  and  against 
whom     50 

January  28 — To  examination  of  said  C.  D.  after  his  appre- 
hension     50 

January  28 — To  taking  recognizance  or  bail  of  said  C.  D...     .50 

(Continue  with  the  account,  giving  dates  and  particulars  until 
it  is  finished.) 

I  herewith  return  with  the  above  account  copies  of  the  various 
warrants  on  which  the  proceedings  charged  for  afcove  were  had. 
I  hereby  certify  that  the  foregoing  account  is  correct. 

L.  M.,  Justice  of  the  Peace. 

Subscribed  and  sworn  to  before  me,  J.  C,  clerk  of  the  circuit 
court  of county,  this day  of ,  19 — . 

J.  C,  Clerk  of  Circuit  Court  of County.*** 

§  1090.    Form  of  certificate  of  judge  to  the  fee  bills  of  a  jus- 
tice or  other  officer  payable  out  of  the  state  treasury. — I, , 

judge  of  the  circuit  court  of  county,  do  hereby  certify 

that  L.  M.,  a  justice  of  the  peace  of  this  county,  has  duly  cer- 
tified to  the  clerk  of  this  court  an  account  for  fees  payable  out 
of  the  state  treasury  in  the  following  cases  and  for  the  following 
amounts:     (Here  set  forth  the  account  of  the  justice  with  the 


3<<  It' does  not  appear  from  the  Code,  such  account  be  so  verified  as  a  pre- 

sec.  10,  ch.  161,  that  an  affidavit  is  cautionary  measure,  assuring  the  care 

necessary  to  an  account  like  the  one  and  integrity  of  the  officer.    See  ante, 

above  given,  but  it  is  suggested  that  §  1077. 
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specific  items  of  charge.)  I  further  certify  that  I  have  actually 
examined  the  papers  and  documents  on  which  the  foregoing  ac- 
count is  based  and  am  satisfied  that  the  official  services  for  which 
the  fees  are  therein  charged  were  actually  rendered,  and  that  the 
foregoing  account  is  correct.*^ 

27  The  foregoing  form,  which  should      as  contained  in  sees.  8  and  9  of  dL 
be   entered  of  record,   is   predicated      161. 
upon  the  requirements  of  the  Code 
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§  1001.  Form  of  acknowledgment  of  an  instrument  by  a  person  other  than  a 

married  woman. 

1092.  Form  of  acknowledgment  of  an  instrument  by  husband  and  wife. 

1093.  Form  of  acknowledgment  of  an  instrument  by  a  wife  separately  from 

her  husband. 

1094.  Form  of  acknowledgment  by  married  woman   living  apart  from  her 

husband. 

1095.  Form   of  acknowledgment  by  corporation  or  joint  stock  association, 

when  a  seal  is  affixed. 

1096.  Form  of  acknowledgment  by. corporation  or  joint  association,  when  no 

seal  is  amxed  to  the  instrument. 

1097.  Form  of  deed  with  ceneral  warranty. 

1098.  Form  of  quitclaim  of  release  deed. 

1099.  Form  of  deed  of  trust  to  secure  a  debt. 

1100.  Form  of  tnistee^s  deed. 

1101.  Form  of  deed  of  special  commissioner. 

1 102.  Forth  of  deed  by  a  married  woman  living  separate  and  apart  from  her 

husband. 

1103.  Form  of  lease. 

IIM.  Form  of  abstract  of  judgment. 

1105.  Form  of  abstract  of  execution. 

1106.  Form  of  trustee*s  notice  of  sale. 

1107.  Warrant  for  accessory  after  the  fact.  - 
llOS.  Warrant  for  hunting  without  a  license. 
1100.  Warrant  for  transfer  of  license  to  hunt. 

1110.  Warrant  for  unlawfully  buying,  selling,  or  having  in  one's  possession 

certain  animals,  birds,  and  fish. 

1111.  Warrant  for  chasing,  killing,  or  injuring  certain  animals  or  birds  dur- 

ing "close  season." 

1112.  Form  of  affidavit  for  distress  warrant  against  owner  of  foal  for  serv- 

ices of  stall  ion. 

1113.  Form  of  distress  warrant  against  owner  of  foal  for  services  of  stallion. 

1114.  Form  of  oath  of  office. 

1115.  Form  of  certificate  of  attendance  of  a  witness. 

1116.  Form  of  notice  of  estrays,  drift  property,  etc. — ^Notice  of  estray. 

1117.  Form  of  warrant  for  estray. 

1118.  Form  of  certificate  of  description  and  appraisement  of  estray. 
1110.  Warrant  for  hunting  or  fishing  on  Sunday. 

1120.  Warrant   for  unlawfully  destroying  birds'  nest. 

1121.  Warrant  for  killing,  catching,  or  chasing  certain  birds   as  to  which 

there  is  no  open  season. 

1122.  Warrant  for  non-residont  of  this  state  for  catching  fish  without  license. 

1123.  Warrant  for  catching  fish  by  seine. 

1124.  Warrant  for  unlawfully  employing  a  person  to  catch  fish. 

112.").  Warrant  for  hunting,  6shing,  of  camping  on  the  land  of  another  with- 
out permission. 

1126.  Warrant  for  shooting  across  public  road  or  near  a  school  house. 

1127.  Warrant   for  trespassing  or  loitering  upon  the  grounds  of  state   in- 

stitutions. 

1128.  Warrant  for  employing  a  child  unlawfully  absent   from  school. 
1120.  Warrant  against   teacher  for  failure   to  perform  his  duty  under  the 

school  law. 

1130.  Warrant  for  the  unlawful   sale  or  exposure   for  sale  of  intoxicating 

liquors. 

1131.  Warrant  for  the  unlawful  keeping  or  storage  of  intoxicating  liquors. 
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132.  Warrant  for  keeping  or  maintaining  a  club-hou8e  in  which  intoxicat- 

ing  liquors   are   received   or   kept. 

133.  Warrant  for  keeping  or  having  intoxicating  liquors  at  a  place  other 

than  a  person's  home. 

134.  Warrant  for  advertising  intoxicating  liquors  for  sale. 

135.  Warrant  for  keeping  a  house  where   intoxicating  liquors   are   manu- 

factured, stored,  or  furnished. 
130.  Warrant  for  giving  intoxicating  liquors  to  a  minor  or  person   of  in- 
temperate habits.   . 

137.  Warrant   for   bringing   into  this   state   more   than  one   quart    of    in- 

toxicating liquors  within  a  period  of  thirty  consecutive  days. 

138.  Warrant  for  unlawfully  receiving  liquor  from  a  common  carrier. 
13Sa.  Warrant  for  the  arrest  of  person  engaged  in  the  manufacture,  sale, 

or    storage    of    intoxicating    liquors    and    seizure    of    liquors 
found  therein. 

139.  Warrant  for  selling  or  furnishing  cigarettes  to  a  person  under  twenty- 

one  years  of  age. 

140.  Warrant  for  giving  check  for  less  than  twenty  dollars  without  funds 

to  pay  the  same. 

141.  Warrant  for  the  larceny  of  a  skiff  or  boat  of  the  value  of  less   than 

ten  dollars. 

142.  Warrant  for  unlawfully  allowing  certain  animals  to  run  at  lar^e. 

143.  Warrant  for  obstructing  public  road  in  process  of  construction  or  re- 

pair. 

144.  Warrant  for  selling  paint,  metal  culvert,  and  other  supplies  for  use 

in  construction  of  a  road  without  a  certificate  of  its  purity. 

145.  Warrant  for  escape  of  person  sentenced  to  work  on  public  road. 

146.  Warrant  for  operating  motor  vehicle  on  public  road  at  a  greater  rate 

of  speed  than  thirty-five  miles  per  hour. 

147.  Warrant  for  operating  motor  vehicle  on  public  road  at  a  greater  rate 

of  speed  than  will  permit  of  absolute  control  of  said  vehicle. 

,148.  Warrant  for  person  driving  vehicle  on  public  road  or  street  when  in- 
toxicated. 

140.  Warrant   for  driving  motor  vehicle  on  wrong  side  of  road. 

150.  Warrant  for  unlawful  obstruction  of   highway. 

151.  Form  of  will  with  attestation  clause. 

152.  Form   of  codicil  to  will. 

153.  Form  of  warrant  for  cruelty  of  master  to  apprentice  bound  out  by 

state  board  of  control. 

154.  Form  of  wairant    for   failure  of  mercantile  establishment   to  safely 

protect  hoistways,  hatchways,  etc. 

155.  Form  of  warrant  for  failure  to  provide  reasonable  number  of  seats  for 

female  employees  in  a  factory  or  mercantile  establishment. 

156.  Form   of  warrant   for   violation   of   the   law   regulating  weights   and 

measures  by  selling  a  commodity  in  package  form,  not  dis- 
closing the  net  quantity  of  its  contents. 

157.  Form  of  warrant   against  owner  of  a  horse,   mule,  etc.,   nmning  at 

large  on  the  public  highway,  and  while  so  at  large  injur- 
ing the  property  of  another. 

158.  Form   of   warrant   for   publishing,   delivering   or   distributing    an   ad- 

vertisement concerning  a  venereal  disease,  lost  manhood,  etc 

159.  Form  of  warrant  against  municipality  for  establishing  a  system  of 

sewage  without   the  approval  of   the  state  health  commis- 
sioner. 

160.  Form   of  warrant   for  unlawful   sale   of  intoxicating  liquors  by   any 

druggist,  registered  pharmacist,  clerk  or  employee  of  such 

druggist  or  pharmacist. 
101.  Form   of  warrant   against   owner   or   operator   of  ''moonshine   still," 

charging  him  with  a  felony. 
IG2.  Form  of  warrant  against  a  person  for  having  in  his  possession  any 

quantity  of  "moonshine"  liquor. 
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11-63.  Form  of  warrant  against  a  person  for  depriving  state  board  of  chil- 
dren's guardians  of  the  custody  of  a  child  of  which  they 
have  lawful  charge. 

1164.  Form  of  warrant  against  a  person,  or  corporation,  for  advertising  or 

exhibiting  a  picture  in  a  theatre  or  other  place  of  public 
amusement  reflecting  upon  the  status  of  the  negro  or  other 
race  of  people. 

1165.  Form   of  warrant   against   a   person   for  taking  or  removing  from  a 

garage  or  other  place,  without  the  owner's  consent,  any 
automobile  or  motor   vehicle. 


§  1091.    Forfn  of  acknowledgment^  of  an  instrument  by  a  per- 
son other  than  a  married  woman. 


I, 


State  of  West  Virginia,  County  of ,  to-wit: 

-,  a  justice  of  the  peace  of  the  county  aforesaid  (or 


notary  public,  or  other  officer  authorized  to  take  the  acknowledge 

ment),  do  certify  that ,  whose  nam^  is  signed  to  the  writing 

above   (or  hereto  annexed),  bearing  date  on  the  day  of 

-,  19 — ,  has  this  day  acknowledged  the  same  before  me,  in 


my  said  county. 

Given  under  my  hand  this  the 


day  of 


19—. 
■,  J.  P.^ 


§  1092.    Form  of  acknowledgment  of  an  instrument  by  hus- 
band and  wife. 


I, 


State  of  West  Virginia,  County  of ,  to-wit  : 

-,  a  justice  of  the  peace  of  the  said  county  of 


(or  notary  public,  or  other  officer,  whoever  he  may  be,  authorized 

to  take  acknowledgments),  do  certify  that and ,  his 

wife,  whose  names  are  signed  to  the  writing  above   (or  hereto 

annexed),  bearing  date  on  the  day  of  ,  19 — ,  have 

this  day  acknowledged  the  same  before  me,  in  my  said  county. 

Given  under  my  hand  this  the day  of ,  19 — , 


-,  J.  P.^ 


iThe  above  form  is  that  found  in 
the  Code,  ch.  73,  sec.  3;  Code,  1906, 
sec.  3076. 

"The  fact  that  a  justice  taking  an 
acknowledgment  signs  the  certificate 
as  justice  and  alderman  will  not  viti- 
ate Buoh  certificate,  but  his  official 
designation  as  alderman  wiU  be  re- 


garded as  surplusage/'  Wilson  v. 
Braden,  56  W.  Va.  372,  49  S.  E.  409. 

2  See  Code,  ch.  73,  sec.  4j  Code, 
1906,  sec.  3077. 

"If,  after  it  has  been  executed  and 
delivered,  a  deed  for  land,  with  the 
consent  of  the  grantors,  be  altered  so 
as  to  make  it  describe  a  larger  bound- 
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§  1093.    Form  of  acknowledgment  of  an  instrument  by  a  wife 
separately  from  her  husband. 

State  of  West  Virginia,  County  of ,  to-wit : 

I, ,  a  justice  of  the  peace  of  the  said  county  of  

(or  other  officer  authorised  to  take  acknowledgments),  do  certify 

that  ,  the  wife  of  ,  whose  names  are  signed  to  the 

writing  above   {or  hereto  annexed),  bearing  the  day  of 

,  19 — ,  has  this  day  acknowledged  the  same  before  me,  in 

my  said  county. 

Given  under  my  hand  this  the 


day  of 


-,  19—. 
-  J.  P.« 


§  1094.    Form  of  acknowledgment  by  married  woman  livii 
apart  from  her  husband. 

State  of  West  Virginia,  County  of ,  to-wit : 

I, ,  a  justice  of  the  peace  of  the  said  county  of {or 

other  officer  authorized  to  take  acknowledgments),  do  certify  that 

* ,  the  wife  of  ,  whose  name  is  signed  to  the  writing 

above   {or  hereto  annexed),  bearing  date  on  the  day  of 


,  19 — ',  has  this  day  acknowledged  the  same  before  me,  in 

my  said  county;  and  I  further  certify  that,  before  taking  said  ac- 
knowledgment, it  was  proved  to  my  satisfaction  that  the  real  es- 
tate in  said  writing  mentioned  was  the  sole  and  separate  property 
of  said ,  and  that  she  was  at  the  date  of  said  writing,  and 


aiy,  in  order  to  make  it  effective  to 
convey  the  additional  land  it  should 
be  re-delivered,  and  if  it  has  been  ac- 
knowledged before  the  alteration  it 
ehould  be  again  acknowledged."  Wal- 
dron  v.  Waller,  65  W.  Va.  605,  64  S. 
E.  964. 

•  See  Code,  ch.  73,  sec.  4;  Code, 
1906,  sec.  3077.  This  section  provides 
that,  if  the  acknowledgment  is  before 
a  notary  without  this  state,  he  shall 
certify  the  same  under  his  official  seal. 

Acknoxcledgemeni  of  deed  or  other 
inatrument  of  married  woman  india- 
pensible  to  its  validity.  Acknowledg- 
ment by  a  married  woman  of  a  deed 
or  other  instrument,  intended  to  di- 
vest her  of  title  to  her  separate  real 


estate,  before  an  officer  authorized  by 
law  to  take  and  certify  the  same,  is 
essential  to  the  validity  of  the  instru- 
ment. Without  it  her  deed  is  void, 
as  is  also  her  executory  contract  for 
conveyance,  and  a  court  of  equity  can 
not  decree  specific  performance  of  the 
latter,  when  not  so  acknowledged. 
Simpson  v.  Belcher,  61  W.  Va.  157, 
56  S.  E.  211. 

Proof  of  execution  of  such  an  in- 
strument by  a  married  woman,  made 
by  two  witnesses  before  the  clerk  of  a 
county  court,  as  provided  in  sec.  2  of 
ch.  76,  of  the  Code,  is  not  the  equiv- 
alent of  such  acknowledgment,  and 
can  not  be  substituted  therefor.  Simp- 
son v.  Belcher,  supra. 
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now  IS,  living  separate  and  apart  from  her  husband  (or  that  her 
husband  is  non  compos  mentis). 

Given  under  my  hand  this  the day  of  ; ,  19 — • 


-,  J.  p.* 


§  1095.    Form  of  acknowledgment  by  corporation  or  joint 
stock  association,  when  a  seal  is  affixed. 

State  of  West  Virginia,  County  of ,  to-wit: 

I, ,  a  justice  of  the  peace  within  and  for  said  county  of 

,  do  certify  that  


personally  appeared  before  me  in 

my  said  county,  and,  being  by  me  duly  sworn  (or  affirmed),  did 
depose  and  say  that  he  is  the  president  (or  other  officer  or  agent) 
of  the  corporation  (or  association)  described  in  the  writing  above 

(or  hereto  annexed),  bearing  date  on  the  day  of  , 

19 — ,  authorized  by  said  corporation  (or  association)  to  execute 
and  acknowledge  deeds  and  other  writings  of  said  corporation 
(or  association),  and  that  the  seal  affixed  to  said  writing  is  the 
corporate  seal  of  said  corporation  (or  association),  and  that  said 
writing  was  signed  and  sealed  by  him  in  behalf  of  said  corporation 

(or  association),  by  its  authority  duly  given.    And  the  said 

acknowledged  the  said  writing  to  be  the  act  and  deed  of  said  cor- 
poration (or  association). 

Given  under  my  hand  this  the day  of ,  19 — . 

,  J.  P.» 


§  1096.    Form   of  acknowledgment  by   corporation  or   joint 
association,  when  no  seal  is  affixed  to  the  instrument. 

State  of  West  Virginia,  County  of ,  to-wit: 

I,  ,  a  justice  of  the  peace  of  said  county  of ,  do 


certify  that 


personally  appeared  before  me  in  my  said 


county,  and,  being  by  me  duly  sworn   (or  affirmed),  did  depose 


^See  Code,  ch.  73,  sec.  6;  Code, 
1906,  sec.  3079. 

An  instrument  purporting  to  be  a 
deed,  granting  the  separate  estate  of 
a  married  woman  living  apart  from 
her  husband,  though  upon  a  consid- 
eration deemed  valuable  in  lavr,  and 
signed,  sealed,  and  acknowledged  by 
her,  the  husband  not  joining  therein, 
is  void  as  a  conveyance,  unless  the  ac- 


knowledgment appended  thereto  con- 
tain the  recitals  required  by  sec.  6,  ch. 
73,  of  the  Code  of  1913  (sec.  3809)  ; 
but  such  instrument  is  valid  as  a  con- 
tract of  sale,  enforcible  against  her 
and  her  heirs.  Shumate  v.  Shumate, 
78  W.  Va.  576,  90  S.  E.  824. 

t^See   Code,  ch.  73,  sec.   5;   Code^ 
1906,  sec.  3078. 
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and  say  that  he  is  the  president  (or  other  officer  br  agent)  of  the 
corporation    (or  association)    described  in  the  writing  above    (or 

hereto  annexed),  bearing  date  on  the day  of ,  190 — , 

authorized  by  said  corporation  (or  association)  to  execute  and 
acknowledge  deeds  and  other  writings  of  said  corporation  (or  as- 
sociation), and  that  the  said  corporation  (or  association)  has  no 
seal,  and  that  said  writing  was  executed  by  him  in  behalf  of  said 
corporation  (or  association),  by  its  authority  duly  given.    And  the 

said acknbwledged  the  said  writing  to  be  the  act  and  deed 

of  said  corporation  (or  association). 

Given  under  my  hand  this  the day  of ,  19 . 

,  J.  P.* 


§  1097.    Form  of  deed  with   general  warranty. — ^This   deed, 

made  the day  of ,  in  the  year ,  between  — , 

of  the  first  part,  and ,  of  the  second  part ; 

Witnesseth :  That,  in  consideration  of  the  sum  of dollars 

($ )  (or  state  other  considerations,  if  any),  the  receipt  where- 
of is  hereby  acknowledged,  the  said  party  (or  parties)  of  the  first 
part  doth  (or  do)  grant  unto  the  said  party  (or  parties)  of  the  sec- 
ond part  all  that  certain  tract  or  parcel  of  land  lying  and  being  in 
the  county  of and  State  of  West  Virginia,  described  as  fol- 
lows: (here  describe  the  property,  and  insert  covenants  or  any 
other  pr'ovisions). 

And  the  party  (or  parties)  of  the  first  part  covenants  (or  cove- 
nant) that  he  (or  they)  will  warrant  generally  the  property  hereby 
conveyed. 

Witness   the   following  signature   and   seal    (or  signatures   and 

^^^^^^  •  (Seal) 

§  1098.     Form  of  quit-claim  or  release  deed. — This  deed  made 

this    the    —    day    of    ,    190 — ,    by    and    between    A. 

B.,     of     the     first     part,     and     C.     D.,     of     the     second     part, 

witnesseth:       That    in    consideration    bf    the    sum     of ■ — 

dollars  (or  whatever  the  consideration  may  be),  in  hand  paid  by 
the  party  of  the  second  part  to  the  party  of  the  first  part,  the 
receipt  of  which  is  hereby  acknowledged,  the  said  party  of  the  first 

•See    Code,    ch.    73,    sec.    6;    Code,  1906,  sec.  3078. 
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part  doth  hereby  release  to  the  said  party  -of  the  second  part  all  his 
claim  upon  the  following  tract  of  land,  situate  in  the  state  of  West 

Virginia,  county  of  ,  district  of ,  and  bounded  and 

described  as  follows:  (Here  describe  the  land  with  sufficient  cer- 
tainty for  identification). 

And  the  said  party  of  the  first  part  hath  forever  remised,  re- 
leased and  quitted  claim,  and  by  these  presents  doth  remise,  release 
and  forever  quit-claim  unto  the  said  grantee,  his  heirs  and  assigns, 
all  right,  title  and  interest  whatsoever,  both  at  law  and  in  equity, 
in  and  to  the  lands  and  premises  above  described  and  granted. 

In  witness  whereof,  the  said  A.  B.  hath  hereunto  set  his  hand  and 
seal,  this  the  day  and  year  first  above  written. 

A.  B.,  (Seal.)' 

§  1099.    Form  of  deed  of  trust  to  secure  a  debt. — ^This  deed, 

made  the day  of  ,  in  the  year  190 — ,  between  A. 

B.,  of  the  first  part,  and  C  D.,  Trustee,  of  the  second 
part,  witnesseth:  That  the  said  party  of  the  first  part  doth 
grant  unto  the  said  party  of  the  second  part,  Trustee,  the  follow- 
ing property  situate  in  West  Virginia,  cbunty  of ,  district  of 

,  and  bounded  and  described  as  follows:    (Here  describe  the 

property  in  such  manner  as  to  conveniently  identify  it). 

In  trust,  to  secure  the  payment  of  one  promissory  note  of  even 

date  herewith,  in  the  sum  of dollars,  executed  by  the  said 

A.  B.,  and  payable  to  E.  F.,  or  order,  in  one  year  from  this  date, 
with  interest  thereon  from  this  date  until  paid. 

And  it  is  also  agreed  by  and  between  the  parties  hereto  that  if 
default  be  made  in  the  payment  of  said  note  when  the  same  be- 
comes due  and  payable,  then  the  said  C.  D.,  Trustee  as 
aforesaid,  at  the  request  of  the  said  E.  F.,  or  the  lawful 
holder  of  said  note,  shall  sell  said  land,  or  so  much  thereof 
as  may  be  necessary  to  pay  off  and  discharge  said  debt,  with  its  in- 
terest, and  the  costs  and  commissions  of  sale,  for  cash,  after  having 
first  advertised  the  time,  terms  and  place  bf  sale,  as  required  by  law. 

Witness  the  following  signature  and  seal. 

A.  B.,  (Seal) 

§  1100.    Form  of  trustee's  deed. — This  deed,  made  the 

day     of    ,     190 — ,     between     C.     D.,     Trustee,     of     the 

^  See  Code,  ch.  72,  sec  4;  Code,  1006,  sec.  3058. 
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first  part,  and  G.  H.,  of  the  second  part,  witnesseth: 
Whereas,  the  said  trustee,  by  virtue  of  the  authority  vested  in  him 
by  the  deed  bf  trust  hereinafter  mentioned,  did  sell,  as  required  by 
law,  a  certain  tract  of  land  situate  in  the  county  of ,  dis- 
trict  of  ,   and   State   of   West   Virginia,   conveyed   by  A. 

B.  to     the     said     C.     D.,     Trustee,     by     deed     bearing     date 

on    the day   of ,    190 — ,    and    recorded    (if    it    has 

been  admitted  to  record)  in  Trust  Deed  Book  No. ,  at  page 

/  in  the  office  of  the  Clerk  of  the  County  Court  of  said 

county  of ,  and  bounded  and  described  as  follows;  {Here 

insert  the  description  and  quantity  of  the  land  as  set  forth  in  the 
deed  of  trust,  and,  any  other  further  description  that  may  be  deemed 
necessary.) 

And    whereas    at    such    sale    the    said    G.    H.    purchased    the 

said   property   for  the   sum   of  dollars.      Now,   therefore, 

this  deed  witnesseth:  That  the  said  C.  D.,  Trustee  as 
aforesaid,  doth  hereby  grant  unto  the  said  G.  H.  the  said  real  estate 
hereinbefore  described. 

Witness  the  following  signature  and  seal. 

C.  D.,  Trustee. 

§1101.    Form  of  deed  of' special  commissioner.— This  deed. 

made  this  the •  day  of ,  190—,  between  A.  B.,  Special 

Commissioner,  of  the  first  part,  and  C.  D.,  of  the  second  part : 

Whereas,  the  said  special  commissioner,  in  pursuance  of  the  au- 
thority vested  in  him  bv  a  decree  of  the  Circuit  Court  of  the  county 

of ,  and  State -of  West  Virginia,  made  on  the day  of 

^   190—,  in  a  certain   suit  in  chancery  therein  pending  in 

which  E.  F.  was  plaintiff  and  G.  H.  was  defendant,  did  sell  the  real 
estate  hereinafter  mentioned  and  conveyed  according  fo  the  terms 
and  conditions  required  by  said  decree,  at  which  sale  the  said  C.  D. 
became  the  purchaser  for  the  sum  bf dollars ;  and, 

Whereas,  the  said  cburt  by  a  subsequent  decree  in  the  said  cause 

made  on  the day  of ,  190—,  confirmed  the  said  sale, 

and  directed  a  deed  for  the  said  real  estate  to  be  made  to  the  said 

C.  D.  by  the  said  special  commissioner; 

Now,  therefore,  this  deed  witnesseth:  That  the  said  A. 
B.,  Special  Commissioner  as  aforesaid,  doth  grant  unto  Uie 
said  C.  D.,  a  certain  parcel  of  real  estate  situate  in  the 
countv  of ,  and  State  aforesaid,  and  bounded  and  described 
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as  follows:  {Here  insert  the  boundaries,  description  and  quantity 
of  the  land  as  near  as  may  be.) 

Witness  the  following  signature  and  seal. 

A.  B.,  Special  Commissioner  (Seal) 

%  1102.    Form  of  deed  by  a  married  wonian  living  separate 

and  apart  from  her  husband. — This  deed,  made  the  day 

of  ,  190 — ,  between  A  B.,  a  married  woman  liv- 
ing separate  and  apart  from  C.  D.,  her  husband,  of  the 
first  part,  and  E.  F.,  of  the  second  part,  witnesseth: 
That,  in  consideration  of dollars  (or  whatever  the  consider- 
ation may  be) ,  the  receipt  of  which  is  hereby  acknowledged,  the  said 
A.  B.,  doth  hereby  grant  unto  the  said  E.  F.  the  following  real  es- 
tate, of  which  she,  the  said  A.  B.,  is  the  owner  as  her  sole  and  sep- 
arate property,  situated  in  the  county  bf ,  district  of , 

and  state  of  West  Virginia,  and  bounded  and  described  as  follows : 
{here  insert  the  description  of  the  property,  in  such  manner  as  that 
it  may  be  conveniently  identified.) 

To  have  and  tb  hold  the  said  real  estate  unto  the  said  E.  F.,  his 
heirs  and  assigns,  forever. 

Witness  the  following  signature  and  seal,  the  day  and  year  first 
above  written :  A.  B.  (Seal)* 

§  1103.    Form  of  lease. — ^This  deed,  made  the  day  of 

-,  190 — ,  between  A.  B.,  of  the  first  part,  and  C.  D.  of  the 


second  part,  witnesseth:  That  the  said  A.  B.  doth  demise  unto  the 
said*  C.  D.,  his  personal  representatives  and  assigns  all  of  that  cer- 
tain piece  bf  property  situated  in  the  county  of ,  district  of 

,  and  state  of  West  Virginia,  bounded  and  described  as  fol- 
lows: {here  insert  the  description  of  the  property)  from  the 


day  of ,  190—,  for  the  term,  of thence  ensuing,  the 

said  C  D.  Paying  to  the  said  A.  B.  therefor  during  the  said  term 
the  rent  of  (here  state  the  rent  and  mode  of  payment). 

Witness  the  following  signature  and  seal : 

A.  B.,  (Seal)* 

"It  will  be  observed  that  the  above  warranty,  and  therefore  the  insertion 

form  does  not  contain  any  covenants  of  such  a  covenant  would  be  una  vail- 

of  warranty.     The  reason  of  this  is  ing. 

that  a  married  woman  is  not  liable  'See   Code,   ch.    72,    sec.   4;    Code, 

in   this   state   upon   her   covenant   of  1906,  sec.  3061. 
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%  1104.    Form  of  abstract  of  judgment. 

State  of  West  Virginia,  County  of ,  tb-wit: 

.     Judgment  rendered  on  the day  of ,  190 — , 

^'      '  }    in  favor  of  A.  B.  against  C.  D.  for  the  sum  of  $ , 

with  interest  thereon  from  the day  of  , 

190 — ^  until  paid,  and  $ costs. 

I  certify  that  the  foregoing  is  a  correct  abstract  from  my  docket. 

Given  under  my  hand  this  the day  of ,  19 . 


vs 
C.  D 


10 


L.  M.,  J.  P. 

§  1105.    Form  of  abstract  of  execution. 

State  of  West  Virginia,  County  of ,  tb-wit: 

A.  B.,  )    Lately  pending  before  L.  M.,  a  justice  of  the  peace  with- 

for  the   county   of  and  state  of   West 


L.  B.,  \  Lately  p< 
vs.  >  in  and  : 
].  D.    ^    Virginia. 


Execution  issued  on  the day  of ,  190 — ,  in  favor  of 

A.  B.,  against  C.  D.,  for  $ ,  with  interest  thereon   from  the 

day  of ,  190 — ,  until  paid,  and  $ costs ;  which  execu- 
tion was  received  by ,  a  constable  of  the  county  of , 

on  the  day  of ,   190 — ,   at o  clock  —  m., 

and  is   returnable  on  the  — day  of ,   190 — ,   and   is 

subject  to  the  following  credits:  (here  state  credits,  if  any;  but,  if 
none,  omit  the  words  "and  is  subject  to  the  following  credits"). 

I  hereby  certify  the  above  to  be  a  true  abstract  from  my  docket 
of  the  execution  issued  by  me  in  the  above  cause. 

Given  under  my  hand  this  the day  of ,  19 . 


L.  M.,  J.  P." 

§1106.    Form  of  trustee's  notice  of  sale. 

Notice  of  Trust  Sale. 
By  virtue  of  a  deed  of  trust  dated  on  the day  of— 


190—,  made  by  A.  B.  and  C.  D.,  his  wife,  to  the  undersigned  as 
trustee,  and  recorded  in  the  office  of  the  clerk  of  the  county  court 

^*  See  Magistrate's  Manual,  38.  ^  See  Magistrate's  Manual,  p.  38. 
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of  county,   West   Virginia,    in   trust   deed   book  number 

at  page  — ,  I  will  sell  at  public  auction  to  the  highest  bid- 
der, on  Monday  {or  whatever  the  day  of  the  week  may  be),  the 

day  of  ,  19 — ,  commencing  at  o'clock,  — 

M.,  at  the  front  door  of  the  court  house  at county,  West 

Virginia,  the  following  real  estate :  (here  insert  a  brief  description 
of  the  property  to  be  sold  and  give  the  quantity.) 

Terms  of  sale:    Cash  on  day  of  sale  (or  whatever  the  terms  of 
sale  may  be.) 


-,  Trustee.^* 


§  1107.    Warrant  for  accessory  after  the  fact. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 
day  of ,  19 — ,  in  the  county  aforesaid,  did  felonious- 
ly, wilfully,  maliciously,  deliberately  and  unlawfully  slay,  kill  and 
murder  one  E.  F.  And  the  said  A.  B.  .did  on  his  oath  further 
complain  that  G.  G.,  well  knowing  the  said  C.  D.  to  have  com- 
mitted the  said  felony  and  murder,  in  manner  and  form  aforesaid, 

afterwards,    to-wit:    on    the   day    of   ,    19 — ,    did 

unlawfully  receive,  harbor,  maintain,  comfort  and  assist  him,  the 
said  G.  G.,  in  the  county  and  state  aforesaid:  These  are  therefore, 
to  command  you,  in  the  name  of  the  state  of .  West  Virginia, 
forthwith  to  apprehend  the  said  G.  G.  and  bring  him  before  me, 
or  some,  other  justice  of  said  county,  to  answer  the  said  complaint^, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  day  of  ,  19 — . 

L.  M.,  J.  P." 

§  1108.    Warrant  for  hunting  without  a  license. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To  — ' ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

12  See  Code,  ch.  72,  sees.  6  and  7;  is  An  accessory  after  the  fact  shall 

Code,  1906,  sees.  3053,  3056.  be  punished   as   for  a  misdemeanor. 

Code,  ch.  152,  sec.  6;  1906,  sec.  4458. 
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day  of ,  19 — ,  in  the  county  aforesaid,  in  the  state 


of  West  Virginia,  did  hunt,  pursue  and  kill  wild  animals  (or  wild 
birds,  as  the  case  may  be)  without  first  having  secured  a  license 
so  to  do:  These  are,  therefore,  to  command  you  in  the  name  of 
the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  1109.    Warrant  for  transfer  of  license  to  hunt. 

State  of  West  Virginia,  County  of ^  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  then  being  a  bona  fide  resident  of  the 

state  of  West  Virginia,  in  the  county  of  ,  thereof,  and  a 

citizen  of  the  United  States  of  America,  did  apply  to  the  clerk 
of  the  county  court  of  said  county  of  which  he,  the  said  C.  D. 
was  then  and  there  such  resident,  for  a  liceiise  to  hunt  in  all  the 
counties  of  said  state,  and  said  license  to  hunt  in  all  the  counties 
of  said  state  was  then  and  there  granted  and  delivered  to  said 
C.  D.  by  the  clerk  of  said  county  court,  and  thereafter,  to-wit: 

on  the day  of ,  19 — ,  in  the  said  county  of , 

he,  the  said  C.  D.,  did,  in  violation  of  the  statute  of  said  state 
in  such  case  made  and  provided,  transfer  said  license  to  hunt,  so 
granted  to  him  as  aforesaid  and  while  said  license  was  in  full 
force  and  effect,  to  one  E.  F. :  These  are,  therefore,  to  command 
you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  ap- 
prehend the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  fo  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.« 

14  Adapted  from  Acts,  i»15,  di.  14,  ^^  Adapted  from  Acts,  1916,  ch.  14, 

sec.  19.  sec.  21. 
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§  1110.  Warrant  for  unlawfully  bujong,  selling  or  having  in 
one's  possession  certain  animals^  birds  and  fish. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To y  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day   of  ,    19 — ,   did  unlawfully,  buy    {or  sell,   or 

have  in  his  possession),  one  deer,  the  said day  of , 

19 — ,  being  a  day  upon  which  no  person  in  the  state  of  West 
Virginia  shall  hunt,  chase,  kill  or  wound  any  deer:  These  are, 
therefore,  to  command  you  in  the  name  of  the  state  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said 'county,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.^* 

§  1111.  Warrant  for  chasing,  killing  or  injuring  certain 
animals  or  birds  during  ''close  season.'' 

State  of  West  Virginia,  County  of  ^  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  did  un- 
lawfully catch  {or  kill,  or  injure,  or  pursue  with  intent  to  catch, 
kill  or  injure)  ruffled  grouse  {or  pheasants,  or  wild  turkey),  in 
the  county  aforesaid  between  the  first  day  of  December  19 — ,  and 
the  fifteenth  day  of  October  of  the  year  then  next  following,  and 
within  one  year  next  preceding  the  date  of  this  warrant:  These 
are,  therefore,  to  command  you  in  the  name  of  the  state  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — .        , 

L.  M.,  J.  V}' 

i«  Adapted  from  Code,  1913,  ch.  62,  i^  Adapted  from  Acts,  1915,  ch.  14, 

sec.  24,  serial  sec.  3481.  sec.  26. 
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§  1112.    Form  of  affidavit  for  distress  warrant  against  bwner 
of  foal  for  services  of  stallion. 


State  of  West  Virginia,  County  of 


to-wit : 


Before  the  UHdersigned  authority,  a  justice  of  the  peace  with- 
in and  for  said  county,  this  day  personally  came  A.  B.,  who  being 
by  me  first  duly  sworn,  says,  that  at  the  time  of  the  services 
hereinafter  set  forth,  he  the  said  A.  B.,  was  the  owner  of  a 
certain   stallion,   and   that   C   D.,   was   the   owner   of   a  certain 

jmare,   and  that  on  the  day  of  ,    19 — ,   the   said 

A.  B.,  contracted  with  the  said  C.  D.  {or  with  E.  F.,  the  agent 
of  C.  D.),  for  the  services  of  said  stallion;  and  affiant  says 
that  he  has.  a  lien  for  the  sum  of  ten  dollars  (or  whatever  tM 

stunt  may   be),  with   interest  thereon    from   the  day   of 

,  19 — ,  on  a  certain  colt  of  which  the  said  stallion  is  the 


sire  and  the  said  mare  the  dam,  which  colt  is  in  the  said  county 
of ,  and  is  of  the  following  description:  (here  give  descrip- 
tion of  colt)     Affiant  further  says  that  said  sum  of dollars 

is  due  by  virtue  of  a  contract  between  this  affiant  and  the  said 
C.  D.,  for  the  services  of  said  stallion  made  at  the  time  of  the 
rendering  of  said  services,  and  that  the  said  sum  is  owing,  due 
and  unpaid. 

A.  B. 

Taken,  subscribed  and  sworn  to  before  me  in  my  said  county, 

this  the day  of ,  19 — . 

L.  M.,  J.  P." 


18  The  following  is  the  statute  un- 
der which  said  affidavit  is  made  and 
the  proceeding  by  warrant  conducted : 
''That  the  owner  of  any  stallion, 
jack  or  bull,  shall  have  a  lien  upon 
the  foal  or  calf  thereof,  whenever 
the  service  of  such  stallion,  jack  or 
bull  was  had  by  contract  with  the 
owner  or  agent  of  the  owner,  of  the 
dam  or  cow  of  such  foal  or  calf,  at 
the  time  of  such  services.  Such  lien 
shali  cease  unless  the  person  desir- 
ing to  avail  himself  thereof,  shall 
within  six  months  from  the  birth 
of  such  foal  or  calf,  file  before  some 
justice  in  the  county  in  which  the 
said   foal   or   calf   may   be,   his   own 


affidavit,  or  that  of  some  credible 
person,  stating  the  amount  of  his  lien 
against  such  foal  or  calf,  and  that 
Buth.  amount  is  due  by  contract,  also 
a  description  of  the  foal  or  calf  upon 
which  such  lien  is  claimed.  Upon  the 
filing  of  such  affidavit,  the  justice 
shall  issue  a  warrant  to  the  sherifiF 
or  any  constable  of  the  county,  whose 
duty  it  shall  be  under  such  warrant, 
to  distrain  for  the  amount  claimed 
in  said  affidavit,  and  such  distress 
shall  be  levied  upon  such  foal,  and 
the  same  shall  be  disposed  of  in  the 
same  manner  as  if  taken  under  a 
distress  for  rent."  Code,  ch.  75,  sec 
140—1. 
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§  1113.  Form  of  distress  warrant  against  owner  of  foal  for 
services  of  stallion. 

State  of  West  Virginia,  *  Qmnty  of  — — ,  to-wit: 

To  the  sheriff  or  any  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  oath  before  me,  a  justice 
of  the  peace  within  and  for  said  county,  that  he  was  at  the  time 
of  the  services  hereinafter  set  forth,  the  owner  of  a  certain 
stallion,  and  that  C.  D.  was  the  owner  of  a  certain  mare,  and 
that  on  the  — = day  of  ,  19 — ,  the  said  A.  B.  con- 
tracted with  the  said  C.  D.  (or  with  E.  F.,  the  agent  of  C.  D.), 
for  the  services  of  said  stallion;  and  that  he  the  said  A  B.,  has 
a  lien  for  the  sum  of  ten  dollars  (or  whatever  the  sum  may  be), 

with  interest  thereon  from  the  day  of  ,  19 — ,  on 

a  certain  colt  of  which  the  said  stallion  is  the  sire  and  the  said 

mare  the  dam,  which  colt  is  in  the  said  county  of  ,  and 

is  of   the   followmg  description    (here  describe  said  colt)  ;   and 

that   the   said   sum   of   dollars   is   due   by   virtue   of   a 

contract  between  said  A.  B.  and  the  said  C.  D.,  for  the  services 
of  said  stallion  made  at  the  time  of  the  rendering  of  said  services, 
and  that  said  sum  is  owing,  due  and  unpaid. 

You  are,  therefore,  hereby  commanded,  in  the  name  of  the 
state  of  West  Virginia,  forthwith  to  distrain  certain  property 
of  the  said  C.  D.,  to-wit:  said  colt,  to  satisfy  the  services  owing, 
due  and  unpaid  as  aforesaid,  with  interest  thereon  as  aforesaid, 
and  the  costs  of  this  distress,  and  therewith  to  proceed  according 
to  law. 

Given  under  my  hand  this  —  day  of 9  1^—. 

L.  M.,  J.  P.^ 

§  1114.    Form  of  oath  of  office. 

State  of  West  Virginia,  County  of ,  to-wit: 

Before  the  undersigned  authority,  a  justice  of  the  peace 
within  and  for  the  county  and  state  aforesaid,  this  day  personally 
came  A.  B.,  who  being  by  me  first  duly  sworn,  says  that  he  was 

l»Tho  foregoing  form,  as  weU  as  those  found  in  Thompeon's  Magis- 
the  one  next  preening,  is  based  upon     irate's  Manual,  at  p.  18. 
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on  the  day  of  ,  19 — ,  duly  elected  as  a  justice 

of  the  peace   (  or  other  officer,  as  the  case  may  be)    for  said 

county,  for  the  term  of years,  commencing  on  the 

day  of  ,  19 — ,  and  declared  th^t  he  will  support  the  con- 
stitution of  the  United  States  and  the  constitution  of  the  state 
of  West  Virginia,  and  that  he  will  faithfully  discharge  the  duties 
of  his  said  office  to  the  best  of  his  skill  and  judgment,  so  help 
him  God. 

A.  B. 

Taken,  subscribed  and  sworn  to  before  me  this  day 

of ,  19L-. 

L.  M.,  J.  P.«^ 

§  1115.    Form  of  certificate  of  attendance  of  a  witness. 

State  of  West  Virginia,  County  of ,  to-wit: 

I,  L.  M.,  a  justice  of  the  peace  of  said  county,  do  hereby  cer- 
tify that  W.  O.,  has  made  claim   for  *  days'  attendance, 

and  for miles  necessarily  traveled  to  my  office  as  justice, 

and  same  in  returning,  as  a  witness  before  me  on  behalf  of  A. 
B.,  plaintiff,  against  C.  D.,  defendant ;  and  for  such  attendance  and 
mileage  is  entitled  to  the  sum  of dollars  and cents. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P » 

■ 

§  1116.    Form  of  notice  of  estrays,  drift  property,  etc. 

NOTICE  OF  ESTRAY. 

Notice  is  hereby  given  that  the  undersigned  on  the day 

of  ,  19 — ,  upon  his  land  in  the  district  of  ,  county 

of ^  state  of  West  Virginia,  found  the  following  property, 

namely:  (here  describe  the  estray,  boat  or  vessel)  which  prop- 
erty was  taken  up  by  the  undersigned  as  in  such  case  the  law 
provides  on  the day  of ,  19 — . 


This day  of 


A.BJ 


20  The  provision  under  which  the  ssThe  etatute  authorizing  the 
foregoing  oath  Ib  prescribed  appears  notice,  of  which  the  above  is  a  form, 
in  ch.  9,  sec.  1,  of  the  Code.  appears  in  sec.  1,  of  ch.  61  of  tiie  Code. 

21  See  Thompson's  Magistrate's  The  act  provides  that,  upon  taking 
Manual,  39,  from  which  the  above  up  an  estray,  notices  shall  be  immedi- 
form  is  taken.  ately  posted  at  three  public  places  in 
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§  1117.    Form  of  warrant  for  estray. 

State  of  West  Virginia,  County  of 


-,  to-wit: 


To  C  C,  D.  D.,  and  E.  E.,  three  freeholders  of  said  district: 

Whereas,  A.  5.  has  this  day  informed  me,  P.  P.,  a  justice 

of  said  district,  that  he  did  on  the  day  of  ,  19 — , 

upon  his  land  in  said  district,  take  up  certain  property,  to-wit: 
{here  describe  the  esiray,  boat  or  vessel)  and  said  A.  B.,  having 
posted  and  published  the  notices  required  by  law,  you  are  hereby 
commanded  and  requested  under  oath  to  view  and  appraise  said 
property  and  certify  the  result  with  a  description  of  the  kind, 
marks,  brand,  stature,  color  and  age  of  said  animal  (and  if  the 
matter  found  be  a  boat  or  vessel,  the  warrant  should  direct  the 
freeholders  to  certify  the  kind,  burden  and  build),  and  make  re- 
turn with  this,  your  warrant,  to  the  clerk  of  the  county  court  of 
said  county,  of  your  certificate  of  valuation  and  description. 

Given  under  my  hand  this day  of ,  19 — , 

P.  P.,  J.  P « 

§  1118.    Form  of  certificate  of  description  and  appraisement  of 
estray. 

State  of  West  Virginia,  County  of ,  to-wit: 

To  A.  K.,  clerk  of  the  county  court  of  said  county: 

We,  C.  C,  D.  D.  and  E.  E.,  three  freeholders  of  the  district 
of  ,   county   and   state   aforesaid,   do  hereby   certify  that 


tbe  district  wherein  the  property  is 
found,  giving  a  description  of  the 
property  and  stating  when  the  same 
«ras  taken  up.  If  the  owner  fails  to 
Appear  within  two  weeks  from  the 
posting  of  the  notice,  then  the  person 
taking  up  the  property  shall  cause  a 
like  notice  to  be  published  in  some 
wedcly  newspaper  published  in  the 
county,  if  there  be  one;  and  if  not, 
in  a  paper  of  general  circulation  in 
the  county,  three  times ;  and  in  either 
case  the  owner  may  have  possession 
of  such  property  upon  paying  the  cost 
of  such  posting  and  publishing  of  s^ld 
notice  and  of  keeping  the  property, 
and  if  the  owner  shall  not  appear  and 
claim    such    property    within    four 


wedes  from  the  date  of  the  first  pub- 
lication of  said  notice  in  a  newspaper, 
the  person  taking  up  the  same  shall 
immediately  inform  a  justice  of  the 
district  thereof,  who  fihall  issue  hia 
warrant  to  three  freeholders,  requir- 
ing them  under  oath  to  view  and  ap- 
praise such  estray  or  boat  or  vessel, 
and  certify  the  result,  with  a  de- 
scription of  the  kind,  marks,  brand, 
stature,  color  and  age  of  the  animal, 
or  kind,  burden  and  build  of  the  boat 
or  vessel. 

23  gee  Thompson's  Magistrate'a 
Manual,  52,  which  has  been  followed 
in  preparing  the  foregoing  form  of  % 
warrant. 
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by  virtue  of  a  warrant  to  us  directed  by  P.  P.,  a  justice  of  said 
district,  we  have  this  day  on  our  o^ths  viewed  and  appraised 
one  horse  (or  whatever  the  estray  may  be;  if  boat  or  vessel,  so 
4tate),  taken  up  on  his  land  in  said  district  as  an  estray   (or 

boat  or  vessel),  by  A.  B.,  at  the  sum  of  7^  dollars.     The 

following  is  a  description  of  said  horse:  (or  boat,  or  vessel,  as  the 
Ctise  may  be;  here  insert  description). 

Given  under  our  hands  this  the day  of ,  19 — . 

C.  C,  D,  D.,  E.  E.** 

w 

§  1119.    Warrant  for  hunting  or  fishing  on  Sunday. 

State  of  West  Virginia,  County  of ^  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  said  county,  did  unlawfully  hunt 

(or  chase,  kill,  or  injure,  or  pursue  with  intent  to  hunt,  chase,  kill 
•or  injure)  wild  birds  (or  animals),  on  the  first  day  of  the  week, 
commonly  known  as  Sunday:  These  are,  therefore,  to  command 
you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  jus- 
tice of  said  county,  to  answer  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of — ,  19 — . 

L.  M.,  J.  P.*» 

§  1120.    Warrant  for  unlawfully  destroying  birds'  nests. 

State  of  West  Virginia,  County  of ^  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 
day  of  ,  19 — ,  in  said  county,  did  unlawfully  and 

24  The  foregoing  form  is  taken  from  2b Adapted  from  Code,  1913,  ch.  62, 

the  one  found  in  Thompson's  Magi&-      sec.  28,  serial  sec.  3488. 
trate's  Manual,  at  page  52. 
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wantonly  take  (or  destroy,  or  attempt  to  take  or  destroy,  or  have 
in  his  possession)  the  nest  of  a  certain  wild  bird,  such  wild  bird 
not  being  the  English  or  European  house  sparrow,  owl,  hawk, 
eagle,  crow  or  the  king^sher,  and  he,  the  said  C.  D.  not  then  and 
there  being  the  game  warden  of  the  state  of  West  Virginia  or  his 
deputy:  These  are,  therefore,  to  command  you  in  the  name  of 
the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county, 
to  answer  the  said  complaint,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this day  of  — — ,  19 — . 

L.  M.,  J.  ?.»• 

§  1121.    Warrant  for  killing,  catching  or  chasing  certain  birds 
as  to  which  there  is  no  open  season. 

State  of  West  Virginia,  County  of ,  to-wit; 

To ^  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C  D.,  on  the 

day  of  ,  19 — ,  in  said  county,  did  unlawfully  kill 

(or  catch,  or  injure)  an  English  pheasant  (or  any  other  bird  men- 
tioned in  sec.  43,  ch.  62,  Code,  1913,  serial  sec.  35)  :  These  are, 
therefore,  to  command  you  in  the  name  of  the  state  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said  comr 
plaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  1122.    Warrant  for  non-resident  of  this  state  for  catching 
fish  without  license. 

State  of  West  Virginia,  County  of y  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

28  Adapted  from  Acts,  1915,  ch.  14,         vt  Adapted  from  Code,  1913,  ch.  62, 
sec.  34.  sec.  43,  serial  sec.  3503. 
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day  of ,  19 — ,  in  the  said  county,  not  being  a  bona 


fide  resident  of  this  state,  did  catch  and  destroy  fish  in  Ten  Mile 
creek,  the  said  creek  being  one  of  the  creeks  of  this  state,  without 
first  having  obtained  a  license  so  to  do:  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.«* 

§  1123.    Warrant  for  catching  fish  by  seine. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  the  county  aforesaid,  did  unlaw- 
fully catch  fish  in  a  certain  creek,  called  Thirteen  Mile  creek,  in 
said  state,  by  means  of  a  seine :  These  are,  therefore,  to  command 
you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  ap- 
prehend the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this  — ^—  day  of  ,  19 — . 

L.  M.,  J.  P.» 

§  1124.    Warrant  for  unlawfully  employing  a  person  to  catch 
fish. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  k  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  did  unlawfully  employ  one  E.  F., 

.  2«  Adapted  from  Acts,  1915,  ch.  14,  2»  Adapted  from  Acts,  1915,  ch.  14, 

sec  44;  ajtiUy  (h),  XVI.  sec.  44,  pp.  159;  om,te^  (A)  XVIL 
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to  catch  fish  in  a  certain  creek  in  said  state,  called  and  known  as 

,  by  means  of  a  seine:  These  are,  therefore,  to  command 

you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  ap- 
prehend the  said  C.  D.  and  bring  him  before  me,  or  some  other  jus- 
tice of  said  county  to  answer  the  said  complaint,  2uid  to  be  fur- 
ther dealt  Jwith  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

U  M.,  J.  P.»o 

§  1125.    Warrant  for  hunting,  fishing  or  camping  on  the  land 
of  another  without  permission. 

State  of  West  Virginia,  County  of ,  to-wit: 

To •,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  the  said  county,  did  unlawfully 

hunt  {or  fish)  upon  the  enclosed  {or  improved)  lands  of  E.  F., 
situate  in  said  county,  without  permission  in  writing  from  the 
said  E.  F.,  he,  the  said  E.  F.  being  then  and  there  the  owner  of 
said  lands  and  entitled  to  the  possession  thereof:  These  are, 
therefore,  to  command  you  in  the  name  of  the  state  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of « — ,  19 — . 

L.  M.,  J.  P.«^ 

§  1126.    Warrant  for  shooting  across  public  road  or  near  a 
school  house. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

«5  Adapted  from  Code,  1913,  ch,  62,  «i    Adapted  from  Code,   1913,  ch. 

sec.  46,  serial  sec.  3510;  ante,  {h)  62,  sec.  49,  serial  sec  3513;  ante,  {h) 
XIX.  XX. 
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day  of  ,  19 — ,  in  the  said  county,  did  unlawfully 


shoot  (or  discharge  firearms)  across  a  certain  public  road  in  said 

county  and  state,  which  public  road  leads  from to : 

These  are,  therefore,  to  command  you  in  the  name  of  the  state 
of  West  Virginia,  forthwith  to  apprehend  the;  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  said  county,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.«^ 

§  1 127.    Warrant  for  trespassing  or  loitering  upon  the  grounds 
of  State  institutions. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of '■ — ,  19 — ,  in  said  county,  did  trespass  {or  idle, 

lounge,  or  loiter),  upon  the  grounds  of  the  penitentiary  of  this 
state:  These  are,  therefore,  to  command  you  in  the  name  of  the 
state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.^ 

§  1128.    Warrant  for  emplo3dng  child  unlawfully  absent  from 
school. 

State  of  West  Virginia,  County  of ,  to-wit: 

Xo ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  E.  F.,  a  child 

82  Adapted  from  Code,  1913,  ch.  62,      147,  sec.  12(1-— HI,  serial  sec  6263; 
sec.  50,  serial  sec.  3514;  ante,  §  IBn,      ante,  |  18n,  (i). 
(h)  XXI.  The  above  form  is  scpprcfved  in  tiie 

88  Adapted    from    Code,    1913,   ch.      case  of  State  y.  Farley,  78  W.  Va. 

471,  476,  »9  S.  B.  738. 
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fourteen  years  of  age,  and  under  the  age  of  fifteen  years,  was, 

on  the  day  of ,  19 — ,  in  said  county,  absent  from 

school  and  had  been  absent  from  school  for  several  days,  to^-wit: 
more  than  two  days  for  each  week  prior  to  the  day  and  year 
aforesaid  for  several  weeks,  and  the  said  absence  from  school 
of  said  E.  F.,  was  not  due  to  sickness  or  death  in  the  family  of 
said  E.  P.,  or  other  reasonable  excuse,  nor  was  the  said  E.  F.  thor- 
oughly and  systematically  instructed  elsewhere  during  its  said  ab- 
sence from  school,  and  there  was  then  a  school  in  session  within 
two  miles  of  the  said  E.  F/s  home;  and  the  said  E.  F.  being  so 
.unlawfully  absent  from  school  as  aforesaid,  C.  D.,  on  the  day  and 
year  last  aforesaid,  in  the  county  aforesaid,  did  unlawfully  employ 
the  said  E.  F.,  it,  the  said  E.  F.  then  and  there  being  over  four- 
teen years  of  age  but  under  fifteen  years  of  age  as  aforesaid: 
These  are,  therefore,  to  command  you  in  the  name  of  the  state  of 
West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of  — — ,  19 — . 

L.  M.,  J.  P." 

§  1129.    Warrant  against  teacher  for  failure  to  perform  his 
duty  under  the  school  law. 

State  of  West  Virginia,  County  of ^  to-wit: 

To y  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  the  said  county,  being  then  and 

there  a  duly  qualified  school  teacher  and  duly  employed  and  en- 
gaged as  such  teacder  in   sub-district  ,  of  the  district  of 

in  said  county,  did  unlawfully  act  as  agent  for  the  Ameri- 
can Book  Company,  a  corporation  and  publisher  of  school  books, 
the  said  C.  D.  then  and  there  acting  as  such  agent  for  the  purpose 
of  introducing  a  certain  book,  namely  {here  designate  the  book), 
of  which  the  said  American  Book  Company  was  then  and  there 
the  publisher,  into  the  free  schools  of  said  county  in  the  state 

S4  Adapted  from  Code,  1913,  ch.  45,  see.  74,  serial  sec.  2115;  ante,  §  18ch 

(»)  n. 
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aforesaid:  These  are,  therefore,  to  command  you  in  the  name  of 
the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,.or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P « 

§  1130.  Warrant  for  the  uxilawful  sale  or  exposure  for  sale  of 
mtoxicating  liquors. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  the  said  county,  that 
C.  D.  within  one  year  next  prior  to  the  making  of  sard  complaint 

and   information    in   the   said   county  of   — ; ,   did   unlawfully 

manufacture  {other  than  by  ''moonshine  still"),  sell,  offer,  keep, 
store  and  expose  for  sale  and  solicit  and  receive  orders  for  liquors, 
and  absinthe  and  drink  compounded  with  absinthe:  These  are, 
therefore,  to  command  you,  in  the  name  of  the  State  .of  West 
Virginia,  forthwith  to  appreliend  the  said  C.  D.  and  bring  him 
before  me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint  and  to  be  "further  dealt  with  according  to  law. 

Given  under' my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.»* 

§1131.  Warrant  for  the  unlawful  keeping  or  storage  of  in- 
toxicating liquors. 

State  of  West  Virginia,  County  of  — ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A,  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

85  Adapted  from  Code,  1913,  ch.  45,  form  given   is  the  one  found   in  the 

sees.  156,  159,  serial  sees.  2230,  2233;  statute  enacted,   11)19,  Acts,  ch.   108, 

ante,  §  18n,   (n)  III.  sec.   3,   for  an   intlictment,  and  may 

s«  Adapted  from  Acts,  1919,  ch.  108,  be  used  for  other  cases  contemplated 

sec.  3  found  in  ante,  18»,  (p)  I.    The  by  the  form  given  in  §  1181. 
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day  of  ,  19 — ,  in  the  said  county,  and  within  one 


year  next  prior  to  the  issuance  {or  date)  of  this  warrant,  did  un- 
lawfully keep  and  store  for  sale  intoxicating  liquors:  These  are, 
therefore,  to  command  you  in  the  name  of  the  state  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said  com- 
plaint,, and  to  be  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.*^ 

§  1132.    Warrant  for  keeping  or  maintaining  a  club-house  in 
which  intoxicating  liquors  are  received  or  kept. 

State  of  West  Virginia,  County  of  ^  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  oh  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  did  on  the 

day  of  ,  19 — ;  in  said  county,  keep  and  maintain 

a  club-house,  located  on  street,  in  the  city  of  ,  in 

said  county,  in  which  club-house  intoxicating  liquors  were  then 
and  there  received  and  kept  for  the  purpose  of  use,  gift,  barter 
and  sale  as  a  beverage:  These  are,  therefore,  to  command  you 
in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  jus- 
tice of  said  county,  to  answer  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.w 

« 

§  1133.    Warrant  for  keeping  or  having  intoxicating  liquors 
at  a  place  other  than  a  person's  home. 

State  of  West  Virginia,  County  of  ,  to-wit:. 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

*f  See  Bamee'  Code  (1W6)  ch.  32a,  m  See  Barnes'  Code  (1916),  eh.  32a, 

sec.  3;  antCf  f  18n>  (p)  I,  II.  sec.  6;  ante,  §  18n,  (p)  III. 
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day  of ,  19 — ,  and  within  one  year  next  preceding 


the  issuance  of  this  warrant  in  said  county,  did  unlawfully  keep 

and  have  for  personal  use  at  his  office  building,  located  on 

street,  in  the  city  of  ,  intoxicating  liquors,  the  said  office 

building  not  then  and  there  being  the  home  of  the  said  C.  D.: 
These  are,  therefore,  to  command  you  in  the  name  of  the  state 
of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this  — ^—  day  of ,  19 — . 

L.  M.,  J.  P~ 

§  1134.    Warrant  for  advertising  intoxicating  liquors  for  sale. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,'a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 
day  of ,  19 — ,  and  for  several  successive  days  there- 
after, and  within  one  year  next  prior  to  the  date  and  issuance  of 
this  warrant  in  said  county,  did  unlawfully  advertise  in  a  certain 
newspaper  known  as  and  called  the  Monitor,  that  he,  the  said  C.  D. 
kept  for  sale  intoxicating'  liquors  consisting  of  wines,  beers  and 
whiskeys,  of  the  Excelsior  mail  order  whiskey  house,  located  in 
the  city  of  Baltimore  and  state  of  Maryland:  These  are,  there- 
fore, to  command  you  in  the  name  of  the  state  of  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me, 
or  some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P/« 

§1135.  Warrant  for  keeping  a  house  where  intoxicating 
liquors  are  manufactured,  stored  or  furnished. 

State  of  West  Virginia,  County  of  y  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

s«See    Barnes'   Code,    (1916),    ch.  *o  See  Barnes' Code  (1916),  ch.  32o, 

32a,  sec.  6;  ante,  f  18n,  (p)  IV.  sec.  8;  ante,  §  18n,  (p)  V. 
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day  of ,  19 — ,  and  within  one  year  next  prior  to 

the  date  of  this  warrant  in  said  county,  did'  manufacture,  store 
apd  furnish  in  a  certain  boat  house,  moored  to  the  bank  of  the 
Kanawha  river,  intoxicating  liquors:  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  1136.  Warrant  for  giving  intoxicating  liquors  to  a  minor  or 
person  of  intemperate  habits. 

State  of  West  Virginia,  County  of  — ,  tp-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  and  within  one  year  next  prior  to  the 

date  of  this  warrant  in  said  county,  did  unlawfully  give  intoxicat- 
ing liquors  to  E.  F.,  he,  the  said  E.  F.  being  then  and  there  a 
minor  (or  a,  person  of  intemperate  habits) :  These  are,  therefore, 
to  command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  this . day  of ,  19 — . 

L.   M.,  J.  P." 

§  1137.  Warrant  for  bringing  into  this  state  more  than  one 
quart  of  intoxicating  liquors  within  a  period  of  thirty  consecutive 
days. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

41  See  Hogg's  Supplemental  Code,  42  Adapted  from  Hogg's  Supple- 
1913,  ch.  32a,  sec.  14,  serial  sec.  1293;  mental  Code,  1913,  ch.  32a,  sec.  28, 
ante,  §  18n,  (p)  VI.  serial  sec.  13056;  ante,  |  ISn,  (p)Vni. 
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' day  of  — -t ,  19 — ,  and  within  one  year  next  prior  to 


the  date  of  this  warrant  in  said  county,  did  unlawfully  bring  into 
the  state  of  West  Virginia  for  personal  use,  rhore  than  6ne  quart 
of  intoxicating  liquors  during  the  period  of  thirty  consecutive  days 
in  the  year  last  aforesaid:  These  are,  therefore,  to  command  you 
in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice 
of  said  county,  to  answer  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this  — —  day  of  ,  19 — . 

L.  M.,  J.  P « 

§  1138.  Warrant  for  unlawfully  receiving  liquor  from  a  com* 
mon  carrier. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  and  within  one  year  next  prior  to  the 

date  of  this  warrant  in  said  county,  did  unlawfully  receive  intox- 
icating liquors  from  the  Wells  Fargo  and  Company,  the  said  Wells 
Fargo  and  Company  being  then  and  there  a  common  carrier: 
These  are,  therefore,  to  command  you  in  the  name  of  the  state  of 
West  Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  justice  of  said  county  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  "hand  this .day  of ,  19 — . 

L.  M.,  J.  P.** 

§  1138a.  Warrant  for  the  arrest  of  person  engaged  in  the 
manufacture,  sale  or  storage  of  intoxicating  liquors  and  seizure 
of  liquors  found  therein. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To ;  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  is  now  on 

*3  Adapted    from    Hogg's    Supple-  **  Adapted  from  Hogg's  Supplemen- 

mental  Code,  1913,  ch.  32a,  sec.  31,  tal  Code,  1913,  ch.  32a.  sec.  34,  serial 
serial  sec.  U06e;  ante,  §  18n,  (p)  IX.      sec.  1305^/  ante,  §  ISn,  {p)  X. 
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this,  the day  of  ,  19 — ,  manufacturing,  selling  and 

storing  for  sale  in  said  county,  spirituous  liquors,  wines,  porter,  ale, 
beer  and  drinks  of  a  like  nature :  These  are,  therefore,  to  command 
you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice 
of  said  county  for  trial  and  to  be  further  dealt  with  according  to 
law;  and  you  are  further  hereby  commanded  in  the  name  of  the 
state  of  West  Virginia,  to  seize  and  hold  all  intoxicating  liquors, 
vessels,  fixtures,  screens,  glasses,  bottles,  jugs,  and  other  appur- 
tenances used  in  the  manufacture,  sale  and  storage  of  said  liquors. 
And  you  are  hereby  directed  to  summon  R.  Q.  and  P.  H.  as  wit- 
nesses to  appear  before  me,  the  said  justice,  and  give  evidence  on 
the  examination  of  the  said  C.  D.  on  the  charge  aforesaid. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.« 

§  1139.    Warrant  for  selling   or  furnishing  cigarettes  to  a 
person  under  twenty-one  years  of  age. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  the  said  county,  did  unlawfully  sell 

(or  give  away,  or  furnish)  to  E.  F.,  cigarettes,  he,  the  said  E.  F. 
being  then  and  there  under  the  age  of  twenty-one  years:  These 
are,  therefore,  to  command  you  in  the  name  of  the  state  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him  be- 
fore me,  or  some  other  justice  of  said  county,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.,*« 


«  Adapted  from  Code,  1913,  ch.  32flj         «Oode,  1913,  ch.  160,  sec.  20e— I, 
sec.  9,  serial  sec.  1288.     See  in  this      serial  sec  5968;  ante,  §  18n»  (a), 
connection  Emsweller  v.  WaMace,  78 
W.  Va.  214,  88  S.  E.  787. 
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§  1140.  Warrant  for  giving  check  for  less  than  twenty  dollars 
without  funds  to  pay  the  same. 

State  of  West  Virginia,  County  of ^  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  within  one 
year  last  past  in  the  county  aforesaid,  did  unlawfully  issue  and  de- 
liver unto  E.  F.  for  value,  a  certain  check  {or  draft)  of  the  words 
and  figures  as  follows  (here  copy  check),  when  he,  the  said  C.  D., 
had  insufficient  funds  on  deposit  with  the  said  bank  of  (here  name 
the  bank)  with  which  to  pay  the  same:  These  are,  therefore,  to 
command  you  in  the  name  of  the  state  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this  day  of  ,  19 — . 

L.  M.,  J.  P.*^ 

§  1141.  Warrant  for  the  larceny  of  a  skiff  or  boat  of  the  value 
of  less  than  ten  dollars. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  r-,  19 — ,  in.  said  county,  did  unlawfully  and 

feloniously  take  and  carry  away  (or  convert  to  his  own  use), 
a  skiff  (or  boat,  or  timber),  afloat  upon  the  Ohio  river,  the  said 
skiff  then  and  there  afloat  in  said  river  being  of  the  value  of 
eight  dollars:  These  are,  therefore,  to  command  you  in  the  name 
of  the  state  of  West  Virginia,  forthwith  to  apprehend  the  said  C. 
D.  and  bring  him  before  me,  or  some  other  justice  of  said  county, 
to  answer  the  said  complaint  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  my  hand  this  day  of. ,  19 — . 

L.  M.,  J.  P.« 

47  Code,  1918,  ch.  145,  sec.  34,  serial  It  will  be  observed  that  the  above 
sec.  5237;  ante,  |  ISn,   (oc).  form  is  for  a  petit  larceny,  a  rais- 
es Code,  1913,  ch.  145,  sec.  29,  serial  demeanor,    and    contains    the    word 
sec.  5231;  ante,  §  18n,  {mm).  ''feloniously."    It  seems  to  be  settled 
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§  1142.    Warrant  for  unlawfully  allowing  certain  animals  to 
run  at  large. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  said  county,  being  the  owner  of  a 

certain  male  sheep  (or  goat,  or  bull,  over  six  months  old,  or  hog, 
over  four  months  old),  did  then  and  there  unlawfully  permit  the 
said  male  sheep  to  run  at  large :  These  are,  therefore,  to  command 
you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  JD.  and  bring  him  before  me,  or  some  other  jus- 
tice of  said  county,  to  answer  the  said  complaint,  and  to  be  fur- 
ther dealt  with  according  to  law. 

Given  under  my  hand  this  — —  day  of ,  19 — . 

L.  M.,  J.  P." 

§  1143.    Warrant  for  obstructing  public  road  in  process  of 
construction  or  repair. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19 — ,  in  said  county,  did  unlawfully  obstruct 

a  certain  public  road  located  in  said  county,  known  as  the  Ohio 
river  road,  beginning  at  P.  P.  and  extending  thence  to  W.  C,  the 
said  road  being  then  and  there  in  process  of  construction  (or  re- 
pair) :  These  are,  therefore,  to  command  you  in  the  name  of  the 
state  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this  — —  day  of ,  19 — . 

L.  M.,  J.  P.*^ 

by  the  authorities  that  the  word  ''fel-  «»  Acts,  1917,  ch.  31,  sec  3,  p.  126; 

onious"  is  essential  to  a  valid  chai^ge  ante,  §  ISn*,  (pp) . 

of  larceny.     Wolve^ton  v.   Com.,   76  oo  Acts,  1917,  ch.  66,8ec.  76,p.  243i; 

Va.  909,  911;   18  Stand.  Enc.  Prac.,  ante,  §  18n,   (99)   IV. 

736^  737  and  the  cases  there  cited. 
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§  1144.  Warrant  for  selling  painty  metal  culvert  and  other 
supplies  for  use  in  construction  of  a  road  without  a  certificate 
of  its  purity. 

State  of  West  Virginia,  County  of ,  to-wit: 

■ 

To y  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  said  county,  did  unlawfully  offer 

for  sale  (or  sell),  certain  paints  (or  metal,  or  metal  culvert,  or 
fence,  or  fencing),  for  use  upon  and  in  the  construction  of  a  cer- 
tain public  road  located  in  said  county,  extending  from to 

,  without  then  and  there  having  obtained  a  certificate  of 

its  purity  showing  its  chemical  constituents  and  the  percentage  of 
impurities  contained  therein:  These  are,  therefore,  to  command 
you  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  jus- 
tice of  said  county,  to  answer  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  1145.  Warrant  for  escape  of  person  sentenced  to  work  on 
public  road. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  was  on  the 

day  of  ,   19 — ,  in  said  county,  duly  sentenced  to 

work  on  the  public  roads  of  the  said  county  by  R.  J.,  one  of  the 
justices  of  the  peace  of*  said  county,  and  being  so  sentenced  and 
while  working  on  the  public  roads  of  said  county,  he,  the  said  C. 
D.,  did  unlawfully  and  wilfully  escape  from  work  on  said  road 
and  go -at  large:  These  are,  therefore,  to  command  you  in  the 
name  of  the  state  of  West  Virginia,  forthwith  to  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 

51  Acts,  1017,  ch.  66,  sec  88;  ante,  §  18n,  {qq)  IX. 
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county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this  day  of  ■ ,  19 — . 

L.  M.,  J.  P." 

§  1 146.    Warrant  for  operating  motor  vehicle  on  public  road 
at  a  greater  rate  of  speed  than  thirty-five  miles  per  hour. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of ,  19,  in  said  county,  did  unlawfully  operate 

a  motor  vehicle  called  an  automobile  on  a  certain  public  road  (or 
street),  at  a  greater  rate  of  speed  than  thirty-five  miles  per  hour, 
the  said  public  road  then  and  there  extending  from  P.  P.  to  W.  C, 
in  said  county:  These  are,  therefore,  to  command  you,  in  the 
name  of  the  state  of  West  Virginia,  to  forthwith  apprehend  the 
said  C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this day  of  ,  19 — . 

L.  M.,  J.  P." 

'  §  1147.  Warrant  for  operating  motor  vehicle  on  public  road 
at  a  greater  rate  of  speed  than  will  permit  of  absolute  control 
of  said  vehicle. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C.  D.,  on  the day  of ,  19 — ,  in  said  county,  on  a  cer- 
tain public  road,  leading  from  a  place  called to  another  point 

in  said  county  called ,  did  unlawfully  operate  a  certain  motor 

«aAct8,  1917,  ch.  66,  sec  IIU;  anie,  88  Acts,  1917,  ch.  66,  sec  118;  <mte, 
§18»,  (gg)  XII.  §18n,  {qq)  XIIL 
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vehicle  commonly  called  an  automobile  at  a  greater  rate  of  speed 
than  would  permit  the  said  C.  D.  then  and  there  to  have  abso- 
lute control  thereof  during  all  the  time  he  so  operated  the  same, 
and  so  also,  then  and  there,  as  to  endanger  the  life  and  limb  of  per- 
sons and  the  safety  of  any  property  on  said  highway:  These  are, 
therefore,  to  command  you,  in  the  name  of  the  state  of  West  Vir- 
ginia, to  forthwith  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  the  peace  of  said  county,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.»* 

§1148.  Warrant  for  person  driving  vehicle  on  public  road 
or  street  when  intoxicated. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 
day  of ,  19 — ,  in  said  county,  did,  on  a  certain  high- 
way extending  from  to in  said  county,  unlawfully 

drive  a  certain  vehicle,  called  a  motorcycle,  when  and  while  he,  the 
said  C.  D.  was  then  and  there  intoxicated:  These  are,  therefore, 
to  command  you  in  the  name  of  the  state  of  West  Virginia  to 
forthwith  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  said  county,  to  answer  the  said  complaint, 
and  to  be  further  dealt  with  according' to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

4 

§  1149.  Warrant  for  driving  motor  vehicle,  etc.»  in  city,  town, 
or  village  on  wrong  side  of  center  of  road. 

State  of  West  Virginia,  County  of  ■  ,  to-wit : 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

84  Acts,  1917,  ch.  66,  sec.  118;  ante,  »»  Acts,  1917,  ch.  66,  sec.  119;  ante, 
§18n,   {qq)   XIII.  §  18n,  {qq)  XIV. 
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day  of  ,  19 — ,  in  said  county,  on  a  certain  street 


called street,  in  the  city  of ,  while  using  and  driving 

a  certain  motor  vehicle  called  an  automobile  on  said  street,  did 
unlawfully  drive  the  same  on  the  left  side  of  the  center  of  said 
street :  These  are,  therefore,  to  command  you  in  the  name  of  the 
state  of  West  Virginia,  to  forthwith  apprehend  the  said  C.  D.  and 
bring  him  before  me  or  some  other  justice  of  the  peace  of  said 
county,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  this  — —  day  of ,  19 — . 

L.  M.,  J.  ?.•• 

§  1150.    Warrant  for  unlawful  obstruction  of  highway. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  on  oath  before  me, 
L.  M.,  a  justice  of  the  peace  of  said  county,  that  C.  D.,  on  the 

day  of  ,  19 — ,  in  said  county,  a  certain  public  road 

extending  from  to  ,  in  said  county,  did  unlawfully 

obstruct  by  {here  set  forth  the  obstruction,  whatever  it  may  be)  : 
These  are,  therefore,  to  command  you  in  the  name  of  the  state 
of  West  Virginia,  to  forthwith  apprehend  the  said  C.  D.  and 
bring  him  before  me  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law. 

Given  under  my  hand  this  — —  day  of ,  19 — . 

L.  M.,  J.  P." 

§  1151.    Form  of  will  with  attestation  clause. — I,  A.  B.,  of  the 

county  of ,  of  the  state  of ,  being  of  sound  mind,  do 

hereby  make,  publish,  and  declare  the  following  to  be  my  last  will 
and  testament: 

First,  I  give  and  bequeath  to  my  beloved  wife,  B.  B.,  the  sum 

of dollars,  and  also  {here  continue  to  enumerate  the  per» 

sonal  property  given). 

BO  Acts,  1917,  ch.  66,  sec.  120;  anie,         s^Acis,  1917,  ch.  66,  sec  17ff. 
§18fi,  (qq)  XV.  j 
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Second,  to  my  son,  C.  B.,  I  give  and  bequeath  the  sum  of 

dollars. 

Third,  to  my  daughter,  D.  B.,  I  give  and  bequeath  the  sum  of 
dollars. 


Fourth,  to  my  beloved  wife,  I  give  and  devise  all  my  real  estate 
wherever  situate,  to  have  and  to  hold  during  the  term  of  her 
natural  life. 

Fifth,  to  my  said  son  and  daughter,  I  give  all  my  real  estate 
in  fee  simple  after  the  death  of  my  said  wife. 

Sixth,  I  hereby  nominate  as  the  sole  executor  of  this,  my  last 
will  and  testament,  my  said  son,  with  the  request  that  he  be  not 
required  to  give  security  for  the  performance  of  his  duties  as 
such  executor.     I  hereby  revoke  all  former  wills  by  me  made. 

In   witness   whereof   I  have  hereunto  set  my  hand,  this,   the 

day  of ,  19—. 

A.  B. 
Signed,  published,  and  acknowledged  by  A.  B.  as  and  for  his 
last  will,  in  the  presence  of  us,  who,  in  his  presence  and  in  the 
presence  of  each  other,  and  at  his  request^  have  hereunto  sub- 
scribed our  names  as  witnesses. 

R.  F. 
E.  G." 

§  1152.  Form  of  codicil  to  will- — ^Whereas,  I,  A.  B.,  having 
made  my  last  will  and  testament  in  writing,  bearing  date  on  the 

day  of ,  19 — .    Now,  I  do  hereby  make  this  codicil 

thereto,  to  be  taken  and  treated  as  a  part  thereof; 

I  do  hereby  revoke  the  devise  contained  in  the clause  of 

my  said  will  to :  and  in  lieu  thereof  I  give  and  devise  to 

my  {here  state  what  is  given  in  lieu  of  the  devise  in  the  will). 

In   witness   whereof   I   have   hereunto   set  my  hand  this,    the 

day  of  — ,  19—. 

A.  B. 
Signed,  published,  and  declared  by  A.  B.  as  and  for  a  codicil  to 
his  last  will  and  testament,  in  the  presence  of  us,  who,  in  his 
presence,  and  at  his  request,  and  in  the  presence  of  each  other, 
have  hereunto  signed  our  names  as  witnesses  thereto. 

J.  C 
R.  Y. 

88  Code,  19-13,  ch.  17>  sees.  1-3,  serial  Bees.  3866-8. 
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§  1153.  Form  of  warrant  for  cruelty  of  master  to  apprentice 
bound  out  by  the  state  board  of  control. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To ,  ju  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 
C  D.,  on  the day  of ,  19 — ,  in  said  county,  did  unlaw- 
fully cruelly  treat  one  G.  H.,  by  then  and  there  unnecessarily  and 
severely  beating  and  wounding  her,  the  said  G.  H.  being  then  and 
there  bound  out  as  an  apprentice  to  the  said  C.  D.  by  the  State  Board 
of  Control  of  West  Virginia  by  written  indenture,  she,  the  said 
G.  H.,  being  an  inmate  of  the  Industrial  Home  for  Girls  in  said 
state,  having  been  theretofore  duly  committed  thereto  prior  to  the 
making  of  said  indenture,  and  being  in  the  said  Industrial  Home  at 
the  time  of  the  making  of  said  indenture,  whereby  she,  the  said 
G.  H.,  was  bound  out  to  the  said  C.  D.  as  an  apprentice :  These  are, 
therefore,  to  command  you,  in  the  name  of  the  State  of  West  Vir- 
ginia, forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said  com- 
plaint and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  ?.«• 

§  1154.  Form  of  warrant  for  failure  of  mercantile  establish- 
ment to  safely  protect  hoistways*  hatchways,  etc. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  the  said  county, 

that  C.  D.  on  the day  of ,  19 — ,  in  the  said  county, 

was  the  owner  of  a  certain  mercantile  establishment  in  which  he,  the 
said  C.  D.,  then  and  there  carried  on  the  business  of  (here  state  the 
nature  of  the  business),  in  which  establishment  the  said  C.  D.  had 
a  hoistway  used  in  connection  with  his  said  business,  and  the  said 
C.  D.  did  then  and  there  unlawfully  suffer  and  permit  the  said  hoist- 
way  not  to  be  securely  and  safely  fenced  (or  enclosed  or  otherwise 
safely  protected) :    These  are,  therefore,  to  command  you,  in  the 

<»o  Based  upon  sec.  ITS,  ch.  2,  Acts,    1910,  West  Virginia. 
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name  of  the  State  of  West  Virginia,  forthwith  to  apprehend  the  said 
C.  D.  and  bring  him  before  me,  or  some  other  justice  of  said  county, 
to  answer  the  said  complaint  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  imder  my  hand  this day  of ,  19 — . 

L.  M.,  J.  R*» 


§1155.  Form  of  warrant  for  failure  to  provide  a  reasonable 
number  of  seats  for  female  employees  in  a  factory  or  mercantile 
establishment. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  countv : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  the  said  county, 

that  C.  D.,  on  the  — day  of ,  19 — ,  in  the  said  county, 

was  the  owner  of  a  certain  mercantile  establishment  {or  factory)  in 
which  he,  the  said  C.  D.,  then  and  there  carried  on  the  business  of 
(here  state  the  nature  of  the  business)  in  which  establishment  the 
said  C.  D.,  on  the  day  and  year  aforesaid,  had  in  his  employment 
females  engaged  in  active  work  and  duty  for  the  said  C.  D. ;  and  the 
said  C.  D.  did  then  and  there  unlawfully  fail,  omit  and  neglect  to  pro- 
vide a  reasonable  number  of  suitable  seats  for  the  use  of  such  female 
employees  so  employed  in  the  said  mercantile  establishment  as  re- 
quired by  section  63,  chapter  30,  of  the  Acts  of  the  Legislature  of 
West  Virginia  for  the  year  1919 :  These  are,  therefore,  to  command 
you,  in  the  name  of  the  state  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice 
of  said  county,  to  answer  the  said  complaint  and  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

«o  Based  upon  Acts,  1919,  ch.  30,  sec.  ment,  and  for  its  violation  sec.  67*, 

61.  ch.  30,  Acts,  1919,  prescribes  a  speedy 

«i  Adapted  from  Acts,  1919,  ch.  30,  and    efficient    remedy.      The    forms 

sec,  63.     An  examination  of  the  law  above  given  will  serve  as  guides  for 

relating  to  the  protection,  safety  and  the  violation  of  the  other  provisions 

comfort  of  labor  discloses  ample  pro-  of  the  statute  on  this  subject, 
vision  for  the  purpose  of  its  enact- 
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§  1156.  Form  of  warrant  for  violation  of  the  law  regulating 
weights  and  measures  by  selling  a  commodity  in  package  form, 
not  disclosing  the  net  quantity  of  its  contents. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L    M.,  a  justice  of  the  peace  of  the  said  county, 

that  C.  D.,  on  the day  of ,  19 — ,  in  the  said  county, 

did  unlawfully  keep  for  the  purpose  of  sale  (or  offer  or  expose  for 
sale,  or  sell)  a  certain  commodity  in  package  form,  known  as  and 
called  (here  state  the  name  of  the  commodity)  without  having  the 
net  quantity  of  the  contents  of  the  said  package  plainly  and  con- 
spicuously marked  on  the  outside  thereof  in  terms  of  weight,  meas- 
ure or  numerical  count,  contrary  to  the  statute  in  such  case  made 
and  provided :  These  are,  therefore,  to  command  you,  in  the  name 
of  the  State  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D., 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint  and  be  further  dealt  with  according  to 
law. 

Given  under  my  hand  this day  of  ,  19 — . 

L.  M.,  J.  P.«^ 

§  1157.  Form  of  warrant  against  the  owner  of  a  horse,  mule, 
etc.,  running  at  large  on  the  public  highway,  and  while  so  at 
large  injuring  the  property  of  another. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  P>.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  the  said  county, 

that  C.  D.,  on  the day  of ,  19 — ,  in  the  said  county, 

was  the  owner  of  a  certain  horse  and  he,  the  said  C.  D.,  being  then 
and  there  the  owner  of  said  horse,  did  unlawfully  permit 
the  said  animal  to  run  at  large  on  a  certain  public  road 
in    said    county    and    state,    the    said    road    extending    from    the 

town    of    to   another    point    in    said   county,    called    and 

known   as   (or  give  such   other  description  of   the   road 

as  ivill  he  sufficient  to  identify  it),  and  it,  the  said  horse, 
while' so  running  at  large  on  the  said  public  road,  did  injure  a  certain 

«2  Adapted  from  Acts,  1919,  ch.  53,  sec.  23. 
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crop  of  growing  corn  then  and  there  in  the  said  county,  the  said 
growing  corn  then  being  the  property  of  one  E.  F.  (or  give  descrip- 
tion of  such  property  as  was  destroyed):  These  are,  therefore,  ta 
command  you  in  the  name  of  the  State  of  West  Virginia,  forthwith 
to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some  other 
justice  of  said  county,  to  answer  the  said  complaint  and  be  further 
dealt  with  according  to  law. 

Given  under  my  .hand  this day  of ,  19 — . 

L.  M.,  J.  P.*» 

§  1158.  Form  of  warrant  for  publishing,  delivering  or  dis- 
tributing an  advertisement  concerning  a  venereal  disease,  lost 
manhood,  etc. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  the  said  county, 

that  C  D.,  on  the day  of ,  19 — ,  in  the  said  county, 

did  unlawfully  publish  (or  deliver  or  distribute)  in  a  certain  news- 
paper called  (here  give  the  name  of  the  paper),  published  and  cir- 
culated in  the  said  county  (or  here  state  whatever  the  manner  of 
publication  was)  an  advertisement  concerning  a  certain  venereal  dis- 
ease (here  describe  or  state  the  nature  of  the  disease,  or  if  it  was 
lost  manhood  so  state,  or  any  other  matter  forbidden),  and  the  said 
C.  D.  did  then  and  there  call  attention  in  said  advertisement  to  a 
certain  medicine  that  might  be  used  for  said  venereal  disease  (or  to 
a  person  or  persons  from  whom  or  an  office  or  place  at  which  infor- 
mation, treatment  or  advice  relating  to  such  disease,  etc.,  might  be 
obtained) :  These  are,  therefore,  to  command  you  in  the  name  of 
the  State  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  the  said  complaint  and  be  further  dealt  with  according  lo 
law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P.«* 

"3  Adapted  from  Acts,  1919,  ch.  59,  ^*  Adapted  from  Acts,  1910,  eh.  73, 

sec.  3.  Bee.  1. 
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§  1159.  Form  of  warrant  against  municipality  for  establishing 
a  system  of  drainage  or  sewage  without  the  approval  of  the  state 
health  commissioner. 

State  of  West  Virginia,  County  of ,  to-wit : 

To ,  a  constable  of  said  county : 

Whereas,  A,  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  the  said  county, 
that  Cameron  (or  whatever  the  name  of  the  city  or  town  or  village 

may  be)  was  on  the day  of  ,  19 — ,  an  incorporated 

city  located  in  the  said  county,  in  which  there  were  various  streets 
used  as  highways  for  public  travel ;  and  that  the  said  city  of  Cam- 
eron did  on  the  day  and  year  aforesaid  establish  a  certain  system 
of  drainage  beneath  the  surface  of  certain  streets  in  said  city,  to-wit, 
one  street  known  and  called  Main  Street  running  north  and.  south 
in  said  city  to  and  intersecting  with  another  street  in  said  city, 
called  and  known  as  Euclid  Avenue,  the  said  system  of  drainage 
extending  beneath  said  Main  Street  to  and  until  the  said  Main  Street 
intersected  the  said  Euclid  Avenue,  thence  the  said  drainage  system 
runs  with  and  beneath  the  said  Euclid  Avenue  to  the  temiinus  of  the 
drainage  system  (or  wherever  the  said  drainage  system  may'  be 
located  in  such  city,  describe  the  same);  and  the  said  city  of  Cam- 
eron did  then  and  there  establish  the  said  system  of  drainage,  with- 
out having  submitted  the  same  to  the  public  health  council  of  the 
State  of  West  Virginia,  and  the  said  city  of  Cameron  did  then  and 
there  establish  its  said  system  of  drainage  without  its  having  been 
approved  in  writing  by  the  state  health  commissioner,  as  required 
by  Ch.  150,  of  the  Code  as  amended  by  Ch.  96  of  the  Acts  of  the 
Legislature  of  West  Virginia  for  the  year  1919:  These  are,  there- 
fore, to  command  you,  in  the  name  of  the  State  of  West  Virginia, 
forthwith  to  summon  (but  if  a  natural  person,  the  warrant  should 
command  the  officer  forthwith  "to  apprehend"  such  parson  and  bring 
him  before  the  justice)  the  said  city  to  appear  forthwith  before  me, 
or  some  other  justice  of  said  county,  to  answer  the  said  complaint 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 
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w  Adapted  from  Acts,  1910,  ch.  96,  justice,  but  the  party  charged  may 
sec.  6  (a).  The  offense  charged  in  the  be  examined  by  the  justice  and  held 
above   form    is   not   triable    before    a       to  answer  an  indictment  before  any 
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§1160.  Form  of  warrant  for  unlawful  sale  of  intoncating 
liquors  by  any  druggist,  registered  pharmacist^  clerk  or  employee 
of  such  druggist  or  pharmacist. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  jystice  of  the  peace  of  the  said  county, 
that  C.  D.,  within  one  year  next  prior  to  the  making  of  the  said  com- 
plaint and  information  and  the  issuance  of  this  warrant,  in  the  said 

county  of ,  did  unlawfully  sell,  give,  offer,  expose,  keep  and 

store  for  sale  and  gift,  liquors:  These  are,  therefore,  to  command 
you,  in  the  name  of  the  State  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice 
of  the, said  county,  to  answer  the  said  complaint  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 
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§  1161.    Form  of  warrant  against  owner  or  operator  of  '^moon- 
shine  still/'  charging  him  with  a  felony. 

State  of  West  Virginia,  County  of ,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  the  said  county, 


court  having  jurisdiction  for  the  trial 
of  the  party  charged. 

In  the  execution  of  the  warrant, 
the  constable  should  leave  a  copy 
thereof,  made  off  in  due  form 'by  the 
justice,  with  the  mayor  of  the  said 
city,  town  or  village  or  in  his  absence 
from  the  county,  with  two  members 
of  the  counsel,  as  provided  in  sec.  7, 
ch.  124  of  the  Code. 

Upon  the  appearance  of  the  city, 
by  its  duly  airthorized  agent  or  at- 
torney or  upon  its  failure  to  appear, 
after  being  served  with  a  copy  of  the 
warrant  in  the  manner  above  indi- 
cated, the  justice  should  inquire  into 
the  truth  of  the  charges  made  in  the 
complaint  f)Ied  before  him  as  charged 
in  the  warrant,  and  if  there  be  prob- 
able cause  to  charge  the  city  with 
a  violation  pf  the  law  under  which 
the  complaint  is  made,  the  fact 
should  be  so  certified  to  the  clerk  of 
the   circuit   court   by   the  justice   to 


answer  any  indictment  that  may  be 
found  against  the  said  city  by  the 
grand  jury. 

Of  course,  the  justice  can  not  re- 
quire bond  in  a  case  of  this  sort,  as 
a  municipal  corporation  will  not  be 
required  and  could  not  give  bond  as 
contemplated  in  the  case  of  a  natural 
person  in  the  proceedings  under  the 
complaint  and  the  warrant. 

That  municipal  corporations  are 
subject  to  criminal  prosecution  for 
misfeasance  as  well  as  non-feasance, 
reference  is  hereby  made  to  Stan.  Enc. 
of  Proc.  vol.  20,  pp.  230,  240  and  the 
cases  cited  in  the  foot-notes. 

<ioThe  above  form  is  the  one  given 
in  the  Acts,  1919,  ch.  lOS,  sec.  4,  for 
nn  indictment  against  a  druggist, 
pharmacist  or  clerk  or  employee  of  a 
druggist  or  pharmacist  for  an  indict- 
ment and  is  therefore  adopted  as  the 
proper  form  for  a  warrant. 
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that  C.  D.,  on  the day  of ,  D — ,  in  the  said  county, 

did  unlawfully  and  feloniously  own  (or  operate,  manufacture  or 
have  in  his  possession)  a  certain  apparatus  for  the  manufacture  of 
intoxicating  liquors,  commonly  known  as  a  "moonshine  still" :  These 
are,  therefore,  to  command  you,  in  the  name  of  the  State  of  West 
Virginia,  forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before 
me,  or  some  other  justice  of  said  county,  to  answer  the  said  com- 
plaint and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — ^. 

L.  M.,  J.  P.*^ 

%  1162.    Form  of  warrant  against  a  person  for  having  in  his 
possession  any  quantity  of  ^'moonshine"  liquor. 

State  of  West  Virginia,  County  of -,  to-wit: 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  1..  M.,  a  justice  of  the  peace  of  the  said  county, 

that  C.  D.,  on  the day  of  ,  19 — ,  in  the  said  county, 

did  unlawfully  have  in  his  possession  a  quantity  of  "moonshine" 
liquor,  to-wit,  about  two  gallons  thereof  (or  zvhatever  the  quantity 
may  be,  whether  small  or  great) :  These  are,  therefore,  to  command 
you,  in  the  name  of  the  State  of  West  Virginia,  forthwith  to  appre- 
hend the  said  C.  D.  and  bring  him  before  me,  or  some  other  justice 
of  said  county,  to  answer  said  complaint  and  to  be  further  dealt 
with  according  to  law. 

Given  under  mv  hand  this day  of ,  19 — . 

^L.  M.,  J.  P~ 

§  1163.  Form  of  warrant  against  a  person  for  depriving  state 
board  of  children's  guardians  of  the  custody  of  a  child  of  which 
they  have  lawful  charge. 

State  of  West  Virginia,  County  of ,  to-wit : 

Xo ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  the  said  county, 

«T  Adapted  from  Acts.  1910,  ch.  108.  nary  exnmmntion  of  the  accused,  and 

6i>c.  37,  found  in  S  IS"  (p)   XIV.     It  if  there  in  reasonable  cause  to  believe 

is    scarcely    necessary    to   state    that  that  he  has   violated  the  law  to  rc- 

under    the    above    form    of    warrant  quire    bond    for    his    appearance    to 

charging  a  felony,  the  justice  has  no  answer  an  indictment, 

jurisdiction    to   try   the   case    on    its  «»  Adapted  from  Acts,  1019,  ch.  108, 

merits,  but  can  only  hold  a  prelimi-  sec.  37.    See  ante,  S  18**  (p)  XIV. 
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that  C.  D.  personally,  on  the day  of ,  19 — ,  did  un- 
lawfully entice  (or  attempt  to  entice  away,  or  by  and  through  an 
agent  did  entice  or  attempt  to  entice  away,  as  the  case  may  be)  a 
child  from  the  custody  of  the  State  Board  of  Children's  Guardians, 
the  said  child  then  and  there  being  in  the  lawful  custody  and  control 
of  the  said  State  Board  of  Children's  Guardians  :*  These  are,  there- 
fore, to  command  you,  in  the  name  of  the  State  of  West  Virginia, 
forthwith  to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or 
some  other  justice  of  the  said  county,  to  answer  said  complaint,  and 
to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P~ 

§  1164.  Form  of  warrant  against  a  person,  or  corporation  for 
advertising  or  exhibiting  a  picture  in  a  theater  or  other  place  of 
public  amusement  reflecting  upon  the  status  of  the  negro  or 
other  race  of  people. 

State  of  West  Virginia,  County  of ,  to-wit  : 

To ,  a  constable  of  said  county : 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of ,  19 — ,  did  unlawfully  advertise, 

exhibit,  display  and  show  a  certain  picture  (or  theatrical  perform- 
ance) in  a  certain  theatre,  called  (here  state  name  of  place  where 
performance  or  exhibition  was  held),  and  that  the  said  picture  did 
injuriously  reflect  upon  the  progress,  status  and  attainment  of  a 
certain  race  of  citizens,  to-wit,  the  negro  race  (or  what^^er  the  race 
may  be) :  These  are,  therefore,  to  command  you,  in  the  name  of 
the  State  of  West  Virginia,  forthwith  to  apprehend  the  said  C.  D. 
and  bring  him  before  me,  or  some  other  justice  of  said  county,  to 
answer  said  complaint  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  Pjo 

OB  Adapted  from  Acts,  1919,  ch.  110,  to  try  a  case  under  a  warrant  of  the 

sec.  7.  character   above   given,   but  only   to 

70  Adapted  from  Acts,  1919,  ch.  117,  hold  the  party  accused  to  answer  an 

sec.  1.    A  justice  has  no  jurisdiction  indictment. 
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§  1165.  Form  of  warrant  against  a  person  for  taking  or  remov- 
ing from  a  garage  or  other  place,  without  the  owner's  consent, 
any  automobile  or  motor  vehicle. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To ,  a  constable  of  .said  county: 

Whereas,  A.  B.  has  this  day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of ,  19 — ,  in  said  county,  did  remove 

a  certain  automobile,  the  property  of  one  E.  F.,  from  the  garage  of 
the  said  E.  F.  (or  here  state  where  the  same  was  located)  without 
the  consent  of  him,  the  said  E.  F.,  and  that  the  said  automobile  was 
not  so  removed  with  intent  to  steal  the  same :  These  are,  therefore, 
to  command  you,  in  the  name  of  the  State  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  said  complaint  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — . 

L.  M.,  J.  P." 

§  1166.     Warrant  for  disturbing  religious  worship. 

State  of  West  Virginia,  County  of  ,  to-wit: 

To  ,  a  constable  of  said  county: 

Whereas,  A.  B.  has  this. day  made  complaint  and  information  on 
oath  before  me,  L.  M.,  a  justice  of  the  peace  of  said  county,  that 

C.  D.,  on  the day  of ,  19 — ,  in  the  county  aforesaid, 

did  wilfully  interrupt,  molest  and  disturb  an  assembly  of  people 
then  and  there  met  for  the  worship  of  God:  These  are,  therefore, 
to  command,  you,  in  the  name  of  the  State  of  West  Virginia,  forth- 
with to  apprehend  the  said  C.  D.  and  bring  him  before  me,  or  some 
other  justice  of  said  county,  to  answer  said  complaint  and  to  be 
further  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  19 — P 

71  Adapted  from  Act«,  IfllO,  oh.  121,       poflinp  the  punishment  preBcribed  in 
Rec.   1,  but  the  offense  is  not  triable       this  act. 
by  a  justice  for  the  purpose  of  im- 
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Abatement,  plea  in — 

Not  allowcKl  before  a  justice,  sec.  44,  p.  149. 
Non-joinder  or  mis-joinder  not  raised  by,  sec.  61,  p.  166. 
Controverting  grounds  of  attachment,  form  of,  sec.  370,  p.  376. 

Abdnction — 

Intent  to  marry  female,  warrant  for,  form  of,  sec.  918,  p.  759. 
Intent  to  prostitute  female,  warrant  for,  form  of,  sec.  922,  p.  761. 

Abortion — 

Warrant  charging,  form  of,  sec.  923a,  p.  761. 

Absence  of  justice — 

Section  33,  p.  120. 

Abstract  (See  Judgment  and  order) — 

Judgment,  form  of,  sec.  1104,  p.  902. 
Execution,  form  of,  sec.  1105,  p.  902. 

Accessory — 

Before  the  fact,  warrant,  form  of,  sec.  923b,  p.  762. 
Alter  the  fact,  warrant,  form  of,  sec.  1107,  p.  903. 

Accident  in  mine — 

Notice  of,  to  be  given  to  coroner,  sec.  1040a,  p.  867. 

Account — 

Action  upon  open,  sec.  39,  p.  127. 

Itemized,  when  may  require  to  be  filed,  sees.  113a,  137a,  pp.  211,  234. 

General  rule  as  to  filing,  sec.  113a,  p.  211. 

As  set  off,  sec.  113,  p.  210. 

Acknowledgment — 

By  person  other  than  married  woman,  form  of,  sec.  1091,  p.  895. 
husband  and  wife,  form  of,  sec*  1092,  p.  895. 
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Acknowledgment — Continued. 

wife  separately  from  her  husband,  form  of,  eeo.  1093,  p.  896. 
married  woman  living  apart  from  her  husband,  form  of,  sec.  lOM, 

p.  896. 
corporation  or  joint  stock  company  when  seal  is  affixed,  form  of,  sec 

1095,  p.  897. 
when  no  seal  is  affixed,  sec.  1096,  p.  897. 
Power  of  justice  to  take,  of  deeds  and  Other  writings,  sec.  29,  p.  117. 
Of  service  of  summons,  same  as^  personal  service,  sec.  82a,  p.  180. 

Action  (See  Procedure  in  civil  action;  civil  actions,  jnrisdiction 
of  justice  in;  trial  of  civil  actions) — 

.    Commencement  of  civil,  before  justice,  .sec.  52,  p.  1.57. 

may  be  by  appearance  and  agreement  of  parties,  sec.  52,  p.  157. 
or  by  delivery  of  summons  to  be  served,  sec.  52,  p.  157. 
how  commenced  by  appearance  and  agreement  of  parties,  see.  52a, 
p.  157. 

Actions,  civil,  trial  of — 

Time  of  trial,  sec.   161,  p.  245. 

must  be  on  return  day  of  summons,  if  not  continued,  sec.  161,  p.  245. 
must  be  at  time  set  in  last  continuance,  sec.  161,  p.  245. 
Appearance  of  parties,  sec.  162.  p.  245. 

must  be  within  one  hour  after  time  set  for  trial,  sec.  162,  p.  245. 
neither  party  bound  to  wait  longer,  sec.  162,  p.  245. 
trial  shall  proceed  at  end  of  hour,  if  both  parties  present,  sec.  162, 
p.  245.      . 
Discontinuance  of,  what  does  not  operate  as,  rcc.  159a,  p.  243. 
Dismissal  of  action,  sec.  163,  p.  24G. 

when  plaintiff  fails  to  appear,  sec.   1G3,  p.  24G. 
or  to  make  or  file  complaint,  sec.  163,  p.  246. 
or  fails  or  refuses  to  testify,  sec.  163,  p.  246. 
or  fails  to  give  security  for  costs,  sec    163,  p.  246. 
when  summons  is  defective  and  not  amendable,  sec.  163,  p.  246. 
when  plaintiff  himself  dismisses  the  action,  sec.  163,  p.  246. 
when  action  is  brought  in  wrong  county,  sec.  163,  p.  246. 
when  justice  has  no  jurisdiction,  sec.  163,  p.  246. 
plaintiff  may  show  cause  against  dismissal,  sec.  163,  p.  246. 
Loss  of  jurisdiction  upon  plaintiff's  failure  to  appear,  sec.  164,  p.  246. 
time  of  appearance  mandatory,  sec.  164,  p.  247. 
on   failure   to   proceed   at  end   of   hour,  jurisdiction  ordinarily  lost, 

sec.  164,  p.  247. 
failure  to  appear  operates  a  discontinuance,  sec.  164,  p.  247. 
when  justice  engaged  in  trial  of  another  cause  jurisdiction  not  lost, 

sec.  164,  p.  247. 
plaintiff*s  right   to  contest  defendant's  motion  to  dismiss,  sec.   164, 
p.  247. 
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Judgment  dismissing  plaintifTs  action,  see.  Id5,  p.  247. 
may  be  set  aside,  when,  sec.  165,  p.  247. 

defendant  must  have  notice  of  motion  to  set  aside,  sec.  165,  p.  247. 
good  cause  shown,  sec.  163,  p.  247. 

what  constitutes  good  cause,  sec.  166,  g.  247. 

must  be  same  principles  governing  courts  of  record,  sec.   166^ 

p.  247. 
must  promote  ends  of  justice,  sec.  166,  p.  248. 
fraud  of  defendant  good  cause,  sec.  166,  p.  248. 
refusal  of  plaintifiTs  witnesses  to  attend,  sec.  166,*  p.  248. 
failure  of  attorney  to  attend,  sec.  166,  p.  248. 
when  failure  to  attend  due  to  sickness  or  other  unavoidable  aoci* 
dent,  sec.   166,  p.  248. 
Justice  must  wait  one  hour  for  defendant's  appearance,  sec.  167>  p.  248. 
can  not  try  case  in  absence  of  defendant,  sec.  167,  p.  248. 
plaintiff  can  not  prove  his  case  until  the  lapse  of  this  time,  sec.  167, 
p.  248. 
D6cket  entry  of  plaintiff's  failure  to  appear  within  proper  time,  form  of, 

sec.  168,  p.  248. 
Notice  of  motion  to  set  aside  judgment  dismissing  action  for  plaintiff's 

failure  to  appear,  form  of,  sec.  169,  p.  248. 
Docket   entry  setting   aside  judgment   dismissing   action   for  plaintiff's 

failure  to  appear;  form  of,  sec.  170,  p.  249. 
Plaintiff  must  prove  his  claim,  thpugh  defendant  do  not  appear,  sec.  171, 

p.  249. 
Bocket  entry  proving  plaintiff's  claim  when  defendant  does  not  appear, 

sec.  172,  p.  249. 
Course  to  be  pursued  when  only  part  of  the  defendants  served  with 
process,  sec.  173,  p.  250. 
may  then  dismiss  action  as  to  others,  sec.  173,  p.  250. 
or  have  further  process,  sec.  173,  p.  250. 
Judgment  may  be  set  aside  when  defendant  does  not  appear,  how,  sec  174, 
p.  251. 
must  be  on  motion  after  reasonable  notice  to  plaintiff,  sec.  174,  p.  251, 
will  not  be  set  aside  except  on  showing  of  lawful  defense  to  action, 
sec.  174,  p.  251. 
or  that  the  defendant  is  entitled  to  some  credit  or  off-set,  sec.  174, 

p.  251. 
or  reasonable  cause  why  he  did  not  appear,  sec.  174,  p.  261. 
not  to  be  set  aside,  if  judgment  given  a  second  time,  sec.  174,  p.  252. 
Trial  by  jury,  sec.  175,  p.  252. 

accorded  to  either  party  demanding  it,  see.  175,  p.  252. 
value  in  controversy  must  exceed  twenty  dollars,  sec.  175,  p.  252. 
or  possession  of  real  estate  be  in  controversy,  sec.  175,  p.  252.'~ 
number  of  jurors,  sec.  175,  p.  252. 

must  be  limited  to  six,  sec.  175,  p.  252. 
jury  of  twelve  can  not  be  impaneled,  sec.  175,  p.  252. 
when  demand  for  jury  must  be  made,  sec.  176,  p.  252« 
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jury  fees  must  be  deposited,  sec.  177,  p.  252. 

amount  of  such  deposit,  sec.  177,  p.  252. 

law  requiring  deposit  constitutional,  sec.  177,  p.  262. 

deposit  not  required  upon  affidavit  of  inability  to  make,  sec.  177, 
p.  253.    . 

affidavit  of  inability  to  make,  form  of,  sec.  178,  p.  253. 

docket  entry  showing  deposit  of  jury  fees,  form  of,  sec.  179,  p.  254. 
docket  entry  ordering  jury  to  be  summoned,  sec.  179,  p.  254. 
docket  entry  filing  affidavit  of  inability  to  deposit  jury  fee,  sec.  180, 

p.  254. 
docket  entry  directing  jury  to  be  summoned,  sec.  180,  p.  254. 
venire  facias  directing  constable  to  summon  six  jurors,  form  of,  sec 

181,  p.  255. 
constable's  return  of  venire  summoning  jury,  form  of,  sec.  182,  p.  255. 
postponement  of  trial  when  jury  demanded,  statute  relating  to,  sec. 

183,  p.  256. 
fixing  day  to  which  jury  must  be  summoned,  statute  relating  to,  sec 

183,  p.  256. 
persons  liable  to  jury  service,  sec.  184,  p.  256. 
persons  not  liable  to  such  service,  sec.  185,  p.  256. 

certain  state  and  county  officers,  sec.  185,  p.  256. 

ministers,  school  teachers,  sec.  185,  p.  256. 

millers  and  ferry-men,  sec.  185,  p.  256. 

persons  in  military  service,  sec.  185,  p.  256. 

physicians. and  attorneys,  sec.  185,  p.  256. 

telegraph  operators,  sec.  185,  p.  256. 

postmasters  and  other  persons  in  the  mail  service,  sec.  185,  p.  256. 

exemption  from  jury  service  may  be  waived,  sec.  185,  p.  256. 
jurors  must  not  be  related  to  either  party,  sec.  186,  p.  257. 
jurors  may  be  examined  as  to  their  competency,  sec.  187,  p.  257. 
extent  of  such  examination,  sec.  187,  p.  257. 
if  juror  incompetent,  another  shall  be  chosen,  sec.  187,  p.  257. 
calling  jurors  after  their  appearance,  sec.  188,  p.  257. 
requiring  them  to  answer  questions,  sec.  188,  p.  257. 
form  of  oath  upon  examination  as  to  competency,  sec.  188,  p.  257. 
examination  to  determine  competency,  form  of,  sec.  189,  p.  257. 

questions  to  be  propounded  on  such  examination,  form  of,  sec 
189,  p.  2.58. 
course  to  be  pursued  when  sufficient  number  of  qualified  jurors  not 
present,  sec.  190,  p.  258. 

how  requisite  number  obtained,  sec.  190,  p.  258. 
talesmen,  who  are,  sec.  190,  p.  258. 

no  venire  or  other  writ  necessary  to  summon,  sec.  190,  p.  258. 

must  be  qualified  to  act,  sec.  190,  p.  258. 

constable  to  exercise  discretion  in  selecting,  sec.  190.  p.  258. 
peremptory  challenges  of  jurors  allowed  to  parties,  sec.  191,  p.  258. 

what  is  peremptory  challenge,  sec.   191,  p.  2.')9. 
objections  to  a  juror,  when  not  to  be  allowed,  sec.  192,  p.  259. 

what  not  allowed  after  jury  sworn,  sec.  192,  p.  259. 
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juror  may  be  fined  for  failure  to  attend  or  serve,  statute  relating  to, 
sec.  193,  p.  259. 
entry  of  such  tine  to  be  made  on  docket,  sec.  193,  p.  259. 
effect  of  such  entry,  sec.  193,  p.  259. 

may  be  enforced  like  other  judgments,  sec.  193,  p.  2o9. 
docket  entry   fining  juror  for   failure  to  serve!  after   appearing, 

form  of,  sec.  194,  p.  259. 
notice  to  show  cause  why  person  should  not  be  fined  for  failure 
to  attend  when  summoned  as  a  juror,  form  of,  sec  195,  p.  260. 
oath  to  be  administered  to  the  jury  for  the  trial  of  the  action,  form 

of,  sec.  196,  p.  260. 
jury  must  be  kept  together  after  they  are  sworn,  sec.  197,  p.  260. 
they  shall  sit  together  to  hear  proofs,  sec.  197,  p.  260. 
shall  be  kept  together  in  some  convenient  place  until  verdict  rendered 

or  are  discharged,  sec.  197,  p.  260. 
custody  of  jury,  who  to  have  after  sworn  to  try  ease,  sec.  197a,  p.  260. 
while  hearing  case  to  be  in  custody  of  justice,  sec.  197a,  p.  260. 
when  trial  not  on,  to  be  in  charge  of  officer  or  justice,  sec.  197a, 
p.  260. 
must^ot  be  left  free  to  separate,  sec.  197,  p.  2>60. 
separation  of  jury,  effect  of  upon  verdict,  sec.  198,  p.  261. 

when  new  trial  may  be  granted  because  of,  sec.  19S,  p.  261. 
to  authorize  new  trial  separation  must  affect  verdict,  sec.   198, 
p.  261. 
when  justice  satisfied  they  can  not  agree,  sec.  109,  p.  262. 
discharging  jury  for  failure  to  agree  and  directing  new  venire  facias, 

docket  entry,  form  of,  sec.  200,  p.  263. 
discharging  jury  for  failure  to  agree  and  dispensing  with  jury  in  the 

action,  docket  entry,  form  of,  sec.  201,  p.  263. 
discharging  jury  for  failure  to  agree  where  parties  agree  that  justice 
may  render  judgment  on  evidence  already  adduced,  sec.  202, 
p.  263. 
delivery  of  verdict  by  the  jury,  how  made,  sec.  203,  p.  264. 
must  be  publicly  delivered,  sec.  203,  p.  264. 
must  be  entered  in  full  on  docket,  sec.  203,  p.  264. 
jury  may  be  polled  upon  delivery  of  verdict,  sec.  203,  p.  264. 
verdict  must  be  read,  sec.  203,  p.  264. 
jury  to  be  sent  out  for  further  consideration,  when,  sec.  203,  p.  264. 
defect  in  form  of  verdict  may  be  cured  by  justice,  sec.  203,  p.  264. 
verdict  when  action  upon  account  or  claim  of  like  kind,  form  of, 

sec.  204,  p.  264. 
verdict  when  action  upon  note  or  other  contract  for  sum  certain, 

form  of,  sec.  205,  p.  264. 
verdict  when  jury  find  for  defendant,  form  of,  sec.  205a,  p.  171. 
compensation  of  jurors,  sec.  206,  p.  265. 
taxation  of  in  costs,  sec.  206,  p.  265. 

compensation  when  service  has  been  for  more  than  one  day,  sec. 
206,  p.  265. 
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General  remarks  relating  to,  sec.  800,  p.  724. 

Justice  may  try  and  determine  when,  sec.  890,  p.  724. 

If  convicted  before  justice  can  not  be  prosecuted  again  for  same  offense, 

sec.  890,  p.  724. 
Where  conviction  has  been  in  municipal  or  police  court  of  town  or  city, 

sec.  SnO,  p.  725. 
If  conviction  fraudulently  procured  no  bar  to  further  prosecution,  sec.  890, 

p.  725. 
Appearance  of  accused,  sec.  891,  p.  725. 
Continuance  may  be  granted  when,  sec.  801,  p.  725. 
Recognizance  to  be  given  upon  continuance  when,  sec.  891,  p.  725. 
Judgment  on  recognizance,  sec.  891,  p.  725. 
Trial  by  jury,  when  may  be  demanded,  sees.  892,  802a,  p.  726. 
Peremptory  challenge  not  allowed  the  state,  sec.  892,  p.  726. 
Swearing  jury,  sec.  892,  p.  726. 

If  jury  find  accused  guilty,  shall  ascertain  fine  and  determine  imprison- 
ment, sec.  892,  p.  726. 
Docket  entry  granting  continuance  on  motion  of  accused  and  requiring 

recognizance,  form  of,  sec.  803,  p.  720. 
Docket  entry  granting  continuance  on  motion  of  accused  and  committing 

him  to  jail  in  default  of  recognizance,  form  of,  sec.  804,  p.  726. 
Docket  entry  granting  continuance  on  motion  of  accused  and  dispensing 

with  recognizance,  form  of,  sec.  895.  p.  727. 
Docket  entry  granting  continuance  on  motion  of  state  and  taking  recog- 
nizance, form  of.  sec,  896,  p.  727. 
Docket  entry  granting  continuance  on  motion  of  state  dispensing  with 

recognizance,  form  of,  sec.  897,  p.  727. 
Docket  entry  of  forfeiture  of  defendant's  recognizance,  form  of,  sec.  807a, 

p.  727. 
Docket  entry  of  judgment  upon  recognizance  given  for  appearance  upon 

continuance  of  case,  form  of,  sec.  898,  p.  728. 
Docket  entry   impaneling   and   swearing  jury    and   rendering   verdict   of 

guilty,  form  of,  sec.  899,  p.  729. 
Judgment  in  criminal  case  and  what  may  be  included  in  it,  sec.  900,  p.  730. 
Issuance  of  execution  thereon,  sec.  900,  p.  730. 
Docket  entry  of  judgment,  when  verdict  of  guilty,  sec.  001,  p.  730. 
Docket  entry  of  plea  of  guilty,  form  of,  sec.  001a,  p.  730. 
Verdict  and  docket  entry  of  judgment  of  not  guilty,  form  of,  sec.  902, 

p.  731. 
Imprisonment  for  failure  to  pay  fine  and  costs,  sec.  003,  p.  731. 
such  imprisonment  to  be  in  county  jail,  sec.  903,  p.  731. 
warrant  and  commitment,  sec.  003,  p.  731. 
verdict  and  docket  entry  for  imprisonment  of  defendant  until  fine 

and  costs  are  paid,  form  of,  sec.  004,  p.  732. 
warrant  of  commitment  imprisoning  defendant  until  fine  and  coats 

are  paid,  form  of,  sec.  005,  p.  732. 
when  prisoner  may  be  committed  to  jail  of  another  county,  sec.  905ay 

p.  733. 
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\irarrant  of  arrest  and  commitment  when  defendant  not  in  custody, 
form  of,  sec.  906,  p.  733. 
Criminal  case  may  be  tried  by  justice  without  plea  or  issue,  sec.  907, 
p.  734. 

Admissions  and  declarations — 

Made  in  one*3  interest,  not  admissible,  sec.  292,  p.' 321. 

Former  owner  of  property  after  he  has  parted  with  possession  or  title, 

sec.  292,  p.  321. 
Party  in  possession  of  property,  sec.  292,  p.  321. 
Against  pecuniary  interest  of  one  deceased,  sec.  292,  p.  321. 
Silence  of  party  when  statement  made  in  his  presence,  sec.  292,  p.  321. 
By  husband  or  wife  in  presence  of  the  other,  sec.  292,  p.  321. 
Attorneys  in  their  opening  statements  or  arguments,  sec.  292,  p.  321. 
Arising  from   fabrication  or  destruction  or   failure  to  produce  evidence, 

sec.  293,  p.  322. 
Attempt  to  fabricate  evidence,  effect  of,  sec.  293,  p.  322. 
Destruction  or  spoliation  of  documents,  effect  of,  sec.  293,  p.  322. 
Failure  to  produce  testimony  which  party  knows  to  exist,  sec.  293,  p.  322. 
Failure  to  produce  witness  by  party  holding  burden  of  proof,  sec.  293, 

p.  322. 
Those  made  in  writing  and  by  telephone,  sec.  294,  p.  322. 

contained  in  letters,  admissible  when,  sec.  294,  p.  322. 

by  telephone,  admissible  when,  sec.  294,  p.  322. 

in  books  of  "account,  bills  of  lading,  etc.,  sec.  294,  p.  322. 
Res  gestae,  when  made  as  part  of,  sec.  295,  p.  323. 

when  part  of  res  gestae,  sec.  295,  p.  323. 

must  be  contemporaneous  with  act  in  question,  sec.  295,  p.  323. 
Those  made  by  agent  while  performing  act,  sec.  295,  p.  323. 
Made  in  negotiations  for  compromise,  sec.  296,  p.  324. 

Adulteration  of  food — 

Warrant  for,  form  of,  sec.  1015,  p.  838. 

Adultery  and  fornication — 

Jurisdiction  of  justice,  sec.  18n  (d),  p.  35. 
Imprisonment  limited  to  ten  days,  sec.  18n  (d),  p.  85. 
Fine  for  specific,  sec.  ISn  (d),  p.  35.       ~ 
Warrant  for,  form  of,  sec.  1026,  p.  857. 

Affldavit-- 

Necessary  to  confer  jurisdiction  in  attachment  cases,  sec.  18c  (b),  p.  28. 
essentials  of  in  such  case,  sec  18c  (b),  p.  28. 
form  of,  sec.  337,  p.  348. 

nature  of  plaintiff's  claim,  statement  of  in  affidavit,  form  of,  sec.  338, 
p.  351. 
for  property  sold  on  account,  sec.  338,  p.  351. 
for  hire  of  property,  sec.  338,  p.  351. 
for  rent,  sec.  338,  p.  351. 
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for  boarding  and  lodging,  sec.  338.  p.  352. 
for  the  feeding  and  pasturage  of  stock,  sec.  338,  p.  352. 
for  services  rendered,  sec.   338,   p.   3.52. 
for  wages  due  plaintiff,  sec.  338,  p.  3o3. 
for  carriage  and  freight,  sec.  338,  p.  353. 
for  money,  sec.  338,  p.  353. 

for  money  due  on  promissory  note,  sec.  338,  p.  353. 
for  money  due  on  bond,  sec.  3.38,  p.  3.)3. 
for  money  collected  by  an  officer,  sec.  338,  p.  353. 
omission  to  state  nature  of  claim  fatal  to  attachment,  sec.  338,  p.  351. 
setting  out  grounds  of  attachment,  sec.  330,  p.  354. 
only  necessary  to  follow  statute,  sec.  339,  p.  354. 
facts  supporting  grounds  of  attachment,  not  necessary  to  state, 
sec.  339,  p.  354. 
may  contain  two  or  more  grounds  of  attachment,  sec.  339,  p.  354. 
Affidavit  necessary  for  issuance  of  distress  warrant  for  rent,  sec.  18d,  p.  30. 

what  such  affidavit  to  contain,  sec.  18d,  p.  30. 
Necessary  for  imprisonment  of  defendant  in  civil  cases,  sec.  18f,  p.  dl. 
what  such  affidavit  to  contain,  sec.  18f,  p.  31. 
filing  of  affidavit  in  such  case,  sec.  18f,  p.  31. 
Denying  that  title  to  real  estate  will  come  in  question,  form  of,  sec.  120. 

p.  225. 
Answer  raising  question  of  title  to  real  estate  to  be  verified  by,  sec.  114, 

p.  219. 
To  continue  case  for  seven  days,  form  of,  sec.  146,  p.  237. 
For  continuance  to  obtain  evidence,  form  of,  sec.  151,  p.  ^39. 
Of  inability  to  make  deposit  for  jury  fees,  form  of,  sec.  178,  p.  253. 

docket  entry  filing  such  affidavit,  sec.  180,  p.  254. 
To  obtain  production  of  books  or  papers  by  adverse  party,  sec.  280,  p.  311. 
For  subpoena  duces  tecum  for  one  not  party  to  suit,  form  of,  sec  282, 

p.  313. 
AVrest  in  civil  action  must  be  on,  sec.  467,  p.  433. 
for  arrest  of  defendant,  form  of,  sec.  473,  p.  435. 
filing  of  such  affidavit  must  be  noted  in  docket,  sec.  '475,  p.  436. 
for  arrest  of  defendant  after  judgment,  form  of,  sec.  401,  p.  444. 
necessity  of  filing  for  order  of  arrest,  sec.  498,  p.  447. 
sufficiency  of  such  affidavit,  sec.  408,  p.  447. 
objection  to  sufficiency  of,  sec.  400,  p.  447. 
evidence  to  support  such  affidavit,  sec.  502,  p.  448. 
Must  accompany  claim  of  exemption  of  property  from  levy  of  execution, 
sec.  630,  p.  628. 
what  such  affidavit  to  contain,  sec.  639,  p.  528. 
Filing  of  for  arrest  on  attachment  must  be  noted  in  docket,  sec.  698,  p.  585. 
For  distress  warrant/  form  of,  sec.  748,  p.  627. 
To  be  filed  for  recovery  of  personal  property,  sec.  835,  p.  689. 
what  to  contain,  sec.  835,  p.  689. 
form  of,  sec.  836,  p.  690. 
Warrant  in  criminal  case  to  be  issued  upon  affidavit,  sec.  865,  p.  706'. 
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Answer  that  title  to  real  estate  will  come  in  question,  form  of,  to,  sec.  118, 

p.  224. 
form  of  docket  entry  filing,  denying  that  title  to  real  estate  will 

come  in  question,  sec.  121,  p.  225. 
Appointment  of  peace  officers  for,  form  of  docket  entry,  sec.  736i,  p.  618. 
Inability  of  party  tc  pay  fees  and  mileage  of  witnesses,  form  of,  sec.  223, 

p.  279. 
Attendance  of  witness  residing  in  adjoining  county,  form  of  to  procure, 

sec.  158a,  p.  242. 
Written  instrument,  denying  genuineness  of,  form  of,  sec.  240,  p.  287. 

attachment,  form  of,  to  obtain  order  of,  sec.  337,  p.  348. 
Attachment  against  tenant  removing  his  effects  from  leased  premises,  form 

of,  for,  sec.  352,  p.  366. 
Docket  entry  filing,  for  attachment  against  tenant  removing  his  effects 

from  premises,  form  of,  sec.  353,  p.  367. 
attachment,  showing  property  held  under  perishable  and  that  same 

ought  to  be  sold,  form  of,  sec.  377,  p.  378. 
Suggestion,  form  of,  to  obtain  by  judgment  creditor,  sec.  426,  p.  404. 
Arrest  of  defendant  in  civil  case,  form  of,  for,  sec.  488,  p.  442. 
Distress  warrant  against  owner  of  foal  for  services  of  stallion,  sec.  1112, 

p.  906. 
Of  plaintiff's  claim,  in  support  of,  sec.  113aa,  p.  212. 
Counter,  of  defendant,  when  required,  sec.  113aa,  p.  212. 
Answer  of  defendant  can  not  be  filed  without  counter,  sec.  113aa,  p.  212. 
Form  of  by  plaintiff  in  an  action  upon  an  account  for  money  due  on  con- 
tract, sec.  113f,  pp.  215,  216. 
Form  of  by  defendant  denying  all  liability  in  an  action  for  money  due  on 

contract  where  plaintiff  has  verified  his  account,  by,  sec.  113gy 

p.  216. 
Form  of  by  defendant  admitting  part  of  liability,  but  denying  the  balance, 

sec.  113h,  pp.  216,  217. 
Form  of  docket  entry  where  plaintiff  has  verified  his  account  by,  and  no 

counter  affidavit  filed,  sec.  113i,  pp.  217,  218. 
Form  of  docket  entry  where  plaintiff  has   verified  his  account  by,  and 

defendant  has  filed  counter  denying  all  liability,  sec.   113j, 

p.  218. 
Form  of  docket  entry  where  plaintiff  has  verified  his  account  by,  and 

defendant  has  filed  counter,  admitting  part  of  liability,  but 

denying  the  balance,  sec.  113k,  pp.  218,  219. 
That  title  to  real  estate  will  come  in  question  must  be  filed  before  justice, 

not  after  appeal  to  circuit  court,  sec.  117a,  p.  224. 

Affray  (See  Jiirisdiction  of  justice)— 
Agent — 

Who  may  act  as  before  justice,  sec.  62,  p.  167. 
justice  or  constable  may  not,  sec.  62,  p.  167. 
authority  may  be  verbal  or  written,  sec.  62,  p.  167. 
penalty  for  justice  or  constable  acting  as  before  justice,  sec.  62,  p.  167- 
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Ac:rcement — 

Conimcncemcnt  of  notion  by,  and  flppenrnnce  of  parties,  sec.  52a,  p.   1.37. 
docket  entry  when   suit  commenced  by,  anH  appearance  of   parties, 
form  of,  sec.  52b,  p.  158. 

Agricultural  and  other  associatioxiB —  > 

J.urisdiction  of  justice  for  the  protection  of,  sec.  18y  (f),  p.  103. 

Amendment — 

Of  pleadings,  sec.  135,  p.  232. 

when  may  be  made,  sec.  135,  p.  232. 

during  trial  and  continuance  on  account  of,  when,  sec.  135,  p.  232. 
Statute  allowing,  scope  of,  sec.  130,  pp   232,  233. 

receives  broad   and   liberal   construction,  sec.   136,  p.  233. 

rule  obtains  in  justices'  courts  which  is  applied  in  circuit  court,  sec. 

130,  p.  233. 
object  of,  furtherance  of  justice,  sec.  138,  p.  233. 

no  rule  defining  meaning  of  "furtherance  of  justice,"  sec.   136, 
p.  233. 
Rests  in  sound  discretion  of  justice,  sec.  136,  p.  233. 
Rule  when  cause  of  action  or  ground  of  defense  is  partly  defective,  sec. 

136,  p.  233. 
Before  trial  usually  a  matter  of  course,  sec.  137,  p.  233. 
When  permitted  during  trial,  sec.  137,  p.  233. 
Of  summons  commencing  action,  sec.  138,  p.  234. 
correction  of  misnomer,  sec.  138,  p.  234. 
showing  capacity  in  which  plaintiff  sues,  sec.  138,  p.  235. 
correction  of  date,  sec.  138,  p.  235. 
when  plnintifT  not  named  in,  sec.   138,  p.  235. 
issued  on  Sunday,  sec.  138,  p.  235. 
return  on  summons  commencing  action,  sec.  139,  p.  235. 

docket  entry  amending  summons,  form  of,  sec.  140,  p.  236. 

docket  entry  allowing  return  of  summons  to  be  amended,  form  of, 

sec.  141,  p.  236. 
of  return  of  summons,  form  of,  sec.  142,  p.  236. 

of  return  of  summons  when  made  by  private  person,  sec.  143,  p.  236. 
description   in   summons   in   unlawful   entry   and  detainer,  sec.   508, 
p.  453. 

Amount  in  controversy- 
Claim  in  summons,  test  of,  sec.  36,  p.  121. 
Can  not  split  up  claim  to  reduce  to  necessary,  sec.  37,  p.  123. 
Must  exceed  fifteen  dollars  to  authorize  an  appeal,  sec.  653,  p.  542. 
Before  justice  determines  right  of  appeal,  sec.  655,  p.  546. 
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AtiiniiLlg — 

Jurisdiction  of  justice  on  charge  of  cruelty  to,  sec.  18n  (j),  p.  52. 

Warrant  for,  form  of,  se<^  1023a,  p.  843. 

Depositing  dead  and  other  noxious  matter  in  certain  streams,  sec.  ISx, 

p.  109. 
Casting  dead  into  running  stream — warrant  for,  form  of,  sec.  1016,  p.  838. 
Depositing  carcass  of  dead,  offal  from  slaughter  house,  etc.,  in  any  stream, 

warrant  for,  form  of,  etc.,  sec.  1030,  p.  859. 
Jurisdiction  of  justice  for  depositing  carcass  of  dead  in  certain  streams 

or  on  highways,  sec.  ISx,  p.  109. 
Unlawful  for  certain  animals  to  run  at  large  and  do  any  damage  on 

enclosed  lands  of  another,  sec.  18n  (oo),  pp.  79,  80. 
Warrant  for  running  at  large  and  doing  damage,  form  of,  sec.  1157,  pp. 

931,  932. 
Warrant,  form  of,  for  cruelty  to,  sec.  1023a,  p.  843. 
Driving  diseased,  on  public  road,  form  of  warrant  for,  sec.  1023J,  p.  850. 
Warrant,  form  of,  for  selling  or  offering  for  sale,  affected  with  disease, 

sec.  1023k,  pp.  850,  851. 

Answer — 

May  be  oral  or  written,  sec.  104a,  p.  201. 

May  contain  denial  of  complaint  or  some  part  thereof,  sec.  104a,  p.  201. 

or  fac^s  constituting  defense  or  counterclaim,  sec.  104a,  p.  201. 
Denying  complaint — form  of,  sec.  105,  p.  202. 
Denying  part  of  complaint — form  of,  sec.  106,  pp.  202,  203. 
Setting  up  facts  constituting  defense  in  various  ways,  sec.  107,  p.  203. 
pleading  payment — form  of,  sec.  107,  p.  203. 
shorter  form  of  same,  sec.  107,  p.  203. 
payment  in  services,  sec.  107,  p.  203. 
counterclaim — ^what  it  embraces,  sec.  108,  p.  205. 

applies  to  defenses  by  way  of  recoupment  and  set-off,  sec.  108, 

p.  205. 
effect  of  pleading  recoupment  on  plaintiff's  claim,  sec.  108,  p.  205. 
must  arise  out  of  contract,  sec.  108,  p.  205. 

on  recoupment  judgment  can  not  be  rendered,  sec.  108,  p.  206. 
judgment  when  set-off  exceeds  plaintiff's  demand,  sec.  108,  p.  206. 
form  of  answer  setting  up  recoupment  as  counterclaim,  sec.  109» 
p.  206. 
another  form  setting  up  recoupment,  sec.  110,  p.  207. 
What  to  contain,  when  title  to  real  estate  comes  in  question,  sec.  114^ 
p.  219. 
facts  showing  title  will  come  in  question,  sec.  114,  p.  219. 
Must  be  verified  by  affidavit,  sec.  114,  p.  219. 
When  set-off  is  pleaded — forms  of,  sec.  113,  p.  210. 
when  notes  relied  on  as  off-sets,  sec.  113,  p.  210. 
account  ias  offset,  sec.  113,  p.  210. 
cattle  sold  and  delivered,  sec.  113,  p.  210. 
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Answer — Continued. 

Answer  raising  question  of  title  to  real  estate — form  of,  sec.  118,  p.  224. 
facts  contained  in  must  show  that  legal  title  will  come  in  question, 
sec.  117,  p.  223. 
and  that  relation  of  landlord  and  tenant  does  not  exist,  sec.  117, 
p.  223. 
docket  entry  filing  answer  raising  question  of  title  to  real  estate, 
sec.  119,  p.  225. 
Oral  sufficient  when  complaint  in  writing  and  verified,  sec.  123,  p.  226. 
Defendant  not  required  to  file  in  writing  when,  sec.  128,  p.  226. 
Docket  entry,  when  oral — forms  of,  sec.  124,  pp.  226,  227. 
general  denial,  sec.  124,  p.  227. 
statute  of  frauds,  sec.  124,  p.  227. 
former   suit  pending,   sec.   124,  p.  227. 
statute  of  limitations,  sec.  124,  p.  227. 
^  general  denial  in  action  of  tort,  sec  124,  p.  227. 
recovery  of  specific  personal  property,  sec.  844,  p.  604. 
form  of,  denial  that  defendant  withholds  unlawfully  possession  of 

property  sued  for,  sec.  845,  p.  605. 
form  of,  containing  special  matter  of  defense  to  action  to  recover 

personal  property,  sec.  846,  p.  695. 
garnishee  in  attachment,  that  he  is  liable,  form,  sec.  fOOa,  p.  394. 

another  form  of  answer  of  garnishee,  sec.  401,  p.  395. 
garnishee  may  be  required  to,  when  and  bow,  sec.  407,  p.  396. 
garnishee,  how  he  may  when  he  resides  in  another  county,  sec.  416, 

p.  400. 
bond  to  be  given  before  garnishee  required  to,  sec.  427,  p.  405. 
form  of,  defendant  under  arrest  in  civil  action,  sec.  496,  p.  446. 

Apiary — 

Unlawful  for  owner  of  honey  or  appliance  wherein  disease  exists  to  sell, 
barter  or  give  away  or  remove  same,  sec.  18n  (nn),  p.  79. 

Appeals  in  civil  actioiui — 

Amount  in  controversy  necessary  to  appeal,  sec.  653,  p.  542. 

Statutes  only  applying  to,  sec.  653,  p.  542. 

Lies  from  judgment  on  verdict  of  jury,  sec.  653,  p.  542. 

Vacation  of  judgment  by  appeal,  sec.  654,  p.  545. 

Case  tried  de  novo  in  circuit  court,  sec.  654,  p.  545. 

To  hold  judgment  must  prove  case  on  appeal,  sec.  654,  p.  545. 

Function  of  appeal,  sec  654,  p.  545. 

Effect  of  dismissal  of  appeal  without  trial,  sec.  654,  p.  546. 

Amount  in  controversy,  determining  right  of,  sec.  655,  p.  546. 

when  demand  pecuniary  only,  sec.  655,  p.  546. 

depends  on  amount  of  plaintiff's  claim,  when,  sec.  655,  p.  546. 

amount  of  defendant's  off-sets,  when,  sec.  656,  p.  546. 

not  upon  amount  of  judgment  rendered,  sec.  655,  p.  546. 

meaning  of  phrase  "matter  in  controversy,"  sec.  655,  p.  546. 
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Appeala  in  civil  actions— Continued. 

Bond  to  be  given  before  appeal  granted,  sec.  656,  p.  547. 

time  within  which  bond  to  be  given,  sec.  656,  p.  547. 

penalty  of,  sec.  656,  p.  547. 

condition  of,  sec.  656,  p.  547. 
Party  entitled  to  appeal  as  matter  of  right,  when,  sec.  6S7,  p.  548. 

what  to  be  done  to  give  appeal  as  matter  of  right,  sec.  657,  p.  548. 
Filing  bond  with  justice — what  constitutes,  sec.  658,  p.  548. 

only  necessary  to  leave  bo  Ad  with  justice,  sec.  658,  p.  548. 

need  not  be  left  necessarily  personally  with  justice,  sec.  658,  p.  548. 
Failure  to  approve  bond  does  not  defeat  right  of  appeal,  sec.  658,  p.  548. 
Mandamus  relating  to  duty  of  justice,  sec.  658,  p.  548. 
Case  appealed  by  two  or  more  joint  plaintiffs  or  defendants,  sec.  659,  p.  548. 

not  necessary  to  join  all,  sec.  659,  p.  548. 
Appeal  bond  where  party  desires  stay  of  execution — form  of,  sec.  660, 
p.  549. 

where  party  does  not  desire  stay  of  execution — form  of,  sec.  661, 
p.  549. 

where  in  unlawful  entry  and  detainer — form  of,  sec.  662,  p.  549. 
Effect  of  appeal  when  bond  given,  sec.  663,  p.  55C. 

when  no  bond  required,  sec.  663,  p.  550. 
Docket  entry  noting  application  for  appeal   and  filing  bond — ^form  of, 

sec.  664,  p.  550. 
Justice  to  certify  transcript  to  clerk  of  court  with  papers  and  proceedings 
when  appeal  taken,  sec.  663,  p.  550. 

penalty  for  failure  to  do  so,  sec.  665,  p.  550. 

transcript  and  certificate  to  be  transmitted  by  justice  upon  appeal — 
form  of,  sec.  666,  p.*  551. 
Pleadings  in  circuit  court  on  appeal,  sec.  667,  p.  551. 

may  be  tried  on  pleadings  before  justice,  sec.  667,  p.  551. 

pleading  may  be  amended,  sec.  667,  p.  551. 

new  evidence  allowed,  sec.  667,  p.  551. 

pleadings  need  not  be  in  writing,  sec.  667,  p.  551. 

may  be  oral,  sec.  667,  p.  551. 

need  be  in  no  particular  form,  sec.  667,  p.  551. 

proper  plea  must  be  received,  sec.  667,  p.  531. 
Continuance  of  case  on  appeal  because  of  amendment  of  pleadings,  sec.  668, 

^  p.  553. 

necessity  of  continuance  must  be  made  to  appear,  sec.  668,  p.  553. 
Pleadings  may  be  amended  during  trial,  sec.  668,  p.  554. 

if  surprise  thereby  caused,  continuance  to  be  granted,  sec.  668,  p.  554. 

what  necessary  to  show  surprise,  sec.  668,  p.  554. 

character  of  amendment  as  determining  question  of  surprise,  sec.  668, 
p.  554. 
Trial  of  appeal  to  be  by  jury  of  fwelve,  when,  sec.  669,  p.  554. 

case  to  be  determined  on  principles  of  law  and  equity,  sec.  669,  p.  554. 

what  evidence  to  be  heard  by  jury,  sec.  660,  p.  534. 

law  authorizing  jury  of  six  on  appeal  unconstitutional,  sec.  669,  p.  554. 

meaning  of  term  '^determined  on  principles  of  law  and  equity,"  sec. 
660,  p.  533. 
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Appeals  in  civil  actions — Continued. 

When  appeal  may  be  tried  in  circuit  court,  sec.  670,  p.  556. 

not  to  be  tried  within  less  than  three  months,  when,  see.  070,  p.  656. 
trial  after  ten  days'  notice,  when,  sec.  670,  p.  556. 
notice  to  try  appeal  within  less  than  three  months — ^form  of,  sec  671, 
p.  556. 
New  appeal  bond,  when  to  be  given,  sec.  672,  p.  556. 

judgment  to  be  rendered  upon  failure  to  give  this  bond,  sec.  673,  p.  557. 
such  judgment  to  be  rendered  without  further  trial,  sec.  673,  p.  557. 
order  requiring  new  appeal  bond — form  of,  sec.  674,  p.  557. 
judgment  on  failure  to  give  new  bond — form  of,  sec.  675,  p.  558. 
'Granting  of  appeal  by  circuit  court  or  judge  in  vacation,  sec.  676,  p.  558. 
may  be  after  ten  days  and  within  ninety  from  date  of  judgment, 

sec.  676,  p.  558. 
may  be  in  term  time  by  court,  sec.  676,  p.  558. 
in  vacation  by  the  judge,  sec.  676,  p.  558. 
application  in  such  cases,  sec.  676,  p.  558. 
bond  to  be  given  with  sufficient  security,  sec.  676,  p.  558. 
good  cause  to  be  shown  why  appeal  not  taken  within  ten  days,  aec 
676,  p.  558. 
what  constitutes  good  cause,  sec.  677,  p.  559. 
must  be  such  facts  as  court  of  equity  would  enjoin  judgment  on, 

sec.  677,  p.  559. 
ignorance  of  party's  legal  rights  not  sufficient  cause,  sec  677, 

p.  559. 
agreement  not  to  take  judgment  and  afterwards  doing  so  as  good 

cause,  sec.  677,  p.  559. 
failure  of  justice   to  attend   at  hour  set   for   trial  as  ground, 

sec.  677,  p.  559. 
refusal  of  justice  to  grant  appeal  in  proper  case,  sec.  677,  p.  560. 
change  of  justice's  intention  as  to  rendering  judgment  not  suf- 
ficient ground,  sec.  677,  p.  560. 
Application  to  court  or  judge  in  vacation  for  appeal,  sec.  678,  p.  561. 
what  it  should  contain,  sec.  678,  p.  561. 
usual  form  by  petition,  sec.  078,  p.  561. 
should  be  in  writing,  sec.  678,  p.  561. 
Facts  constituting  good  cause  may  be  independent  of  petition,  sec.  678, 
p.  561. 
truth  of  such  facts  not  to  be  questioned,  sec.  679,  p.  562. 
Petition  to  be  presented  to  circuit  court  after  lapse  of  ten  days — form  of, 

sec.  680,  p.  562. 
Order  to  be  made  by  court  or  judge  granting  appeal,  sec.  OSl,  p.  564. 
requisites  of  such  order,  sec.  081,  p.  564. 
order  awarding  appeal  after  lapse  of  ten  days  by  circuit  court — ^form 

of,  sec.  682,  p.  564. 
order  awarding  appeal  by  judge  in  vacation — form  of,  sec.  683,  p.  565. 
When  appeal  will  be  dismissed,  sec.  684,  p.  566. 

where  justice  did  not  have  jurisdiction,  sec.  084,  p.  506. 
where  allowed  before  lapse  of  ten  days,  sec.  684,  p.  566. 
when  without  good  cause  therefor,  sec.  684,  p.  506. 
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Appeals  in  civil  actions^— Continued. 

Order  dismissing  appeal  because  title  to  real  estate  brought  in  question — 
form  of,  sec.  685,  p.  567. 
because  appeal  improvidently  awarded — form  of,  sec.  686,  p.  568. 
When  appeal  will  not  be  dismissed,  sec.  687,  p.  568. 

can  not  be  by  appellant  against  objection  by  appellee,  sec.  687,  p.  568. 
either  party  a  right  to  trial  de  novo,  sec.  687,  p.  568. 
can  not  be  because  of  defective  bond,  sec.  687,  p.  508. 
order  overruling  motion  to  dismiss  appeal — form  of,  sec.  688,  p.  570. 
judgment  to  be  rendered  against  appellant  and  those  signing  appeal 
bond,  sec.  689,  p.  571. 
when  against  appellant  for  any  sum  whatsoever,  sec.  689,  p.  571. 
amount  of  judgment  rendered,  sec.  689,  p.  571. 
damages  to  be  given,  sec.  689,  p.  571. 

where  appeal  bond  for  payment  of  costs  only,  sec.  689,  p.  571. 
form  of  judgment  to  be  rendered  against  appellant,  and  those 

who  signed  appeal  bond,  sec.  690,  p.  571. 
form  of  judgment  in  such  case  when  bond  given  for  costs  only, 

sec.  691,  p.  571. 
form  of  judgment  when  rendered  in  favor  of  appellant,  sec.  692, 
p.  ^72. 
rules  and  principles  governing  circuit  court  in  entry  and  rendition  of 

judgments  on  appeals,  sec.  693,  p.  575. 
depositions  may  be  read  on,  from  the  justice,  sec.  238a,  p.  286. 
orders  which  may  be  made  during  progress  of  trial,  sec.  693,  p.  575. 

when  judgment  in  favor  of  appellee,  sec.  693,  p.  575. 
costs  of  appeal  to  circuit  court,  sec.  C94,  p.  582. 

when  appellant  does  not  increase  judgment  more  than  five  dollars, 
-      sec.  094,  p.  582. 

when  appellant  shall  recover  no  costs,  sec.  694,  p.  582. 
Award,  not  allowed  on  judgment  on,  sec.  334,  p.  343. 
Specific  illustrative  instances  wherein  appeal  will  lie,  sec.  653a,  pp.  543,  544. 
where  defendant  makes  no  appearance,  sec.  653a,  p.  543. 
where  two  trials  have  been  had,  sec.  653a,  p.  543. 
cases  involving  right  to  personal  property,  sec.  653a,  p.  543. 
where  verdict  of  jury  is  set  aside,  sec.  653a,  p.  544. 
adverse  order  in  garnishment  proceeding,*  sec.  653a,  p.  544. . 
refusal  to  quash  summons,  sec.  653a,  p.  544. 
refusal  to  quash  execution,  sec.  053a,  p.  544. 
refusal  to  set  aside  judgment  upon  award,  sec.  653a,  p.  544. 
Specific  illustrative  instances  wherein  appeal  does  not  lie,  sec.  653b,  p.  544. 
where  amount  in  controversy  does  not  exceed  fifteen  dollars,  sec.  653b, 

p.  544. 
judgment  on  award  where  award  is  not  a  sale,  sec.  053b,  p.  544. 
manifest  specious  counterclaim   filed   merely   to   increase   amount    in 
controversy,  sec.  C.j3b,  p.  544. 
Jurisdiction  of  circuit  court  on,  commensurate  with  that  of  justice,  sec. 
007a,  p.  552. 


954  INDEX. 

Appeals  in  civil  actions — Continued. 

Amendment  of  pleadings  in  circuit  court  upon,  froni  justice,  see.  6675, 

p.  552. 
Plea  and  issue  thereon  not  essential  to  rendition  of  judgment  by  circuit 

court  on,  sec.  667c,  pp.  532,  553. 
Assignee  of  judgment  may  prosecute,  in  name  of  assignor,  sec.  667d,  p.  553. 
Judgment   to  be   rendered  on,  when   improvidently   allowed,   sec.   684a, 

pp.  566,  567. 
Effect  upon  judgment   of  justice,  upon   dismissal   of   as   improvidently 

awarded,  sec.  684b,  p.  567. 
Issues  that  may  be  tried  in  circuit  court  upon,  sec.  688a,  p.  570. 
Surety  on  bond  on  an,  limit, to  liability,  sec.  692a,  p.  572. 
Judgment  against  appellant  on,  in  excess  of  penalty  of  bond,  sec.  602b, 

pp.  572,  573. 
appellee  may  file  a  remittitur  as  to  surety  as  to  such  excess,  sec.  692b» 

pp.  572,  573. 
Judgment  upon  the  merits  on  an,  should  be  final,  sec.  692c,  p.  573. 
Judgment  in  excess  of  penalty  of  appeal  bond  and  appellee  files  remittitur, 

form  of,  sec.  692d,  pp.  573,  574. 
Remittitur  after  judgment  in  excess  of  penalty  of  appeal  bond,  form  of, 

sec.  692e,  pp.  574,  575. 
Interest  to  be  reckoned  from  date  of  verdict,  when,  sec.  693a,  p.  576. 
Verdict  and  judgment  of  circuit  court  upon  an,  in  unlawful  entry  and 

detainer,  sec.  693b,  pp.  576,  577. 
execution  on  such  judgment,  sec.  693b,  pp.  576,  577. 
Judgment  for  plaintiff  as  appellee  upon  verdict  of  jury  in  unlawful  entry 

and  detainer  upon,  complete  form  of,  sec.  693c,  pp.  577,  578. 
for  plaintiff  as  appellant  when  judgment  rendered  by  court  without  a 

jury  on,  complete  form  of,  sec.  693d,  p.  578. 
for  defendant  as  appellee  upon  verdict  of  a  jury  on,  complete  form  of, 

sec.  693e,  pp.  578,  '579. 
for  defendant  as  appellant  rendered  by  court  in  lieu  of  jury  on,  com- 
plete form  of,  sec.  693f,  p.  579. 
New  trial  in  action  tried  by  court  on,  motion  for  necessary  to  have  judg- 
ment reviewed  by  court  of  appeals,  sec.  693g,  pp.  579,  580. 
Abandonment  of,  by  appellant,  course  to  be  pursued,  sec.  693h,  pp.  580,  581. 
Appellant's  failure  to  appear  to  prosecute  course  to  be  pursued,  sec.  693h, 

pp.  580,  581. 
Judgment  in  circuit  court  on,  where  defendant  does  not  appear,  form  of, 

sec.  693i,  p.  581. 
Judgment  in  circuit  court,  where  plaintiff  does  not  appear  to  prosecute, 

form  of,  sec.  693 j,  pp.  581,  582. 

Appeals  in  criminal  cases — 

In  what  cases  appeal  may  be  taken,  sec.  913,  p.  745. 

every  person  sentenced  to  imprisonment  by  justice,  or  to  pay  fine  of 

ten   dollars   or   more,   sec.   913,   p.   746. 
when  judgment  for  fine  shall  not  be  less  than  ton  dollars,  sec  913, 

p.  746. 
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Must   enter   into  recognizance,   sec.   013,  p.  746. 

What  papers  to  be  delivered  by  justice  to  clerk,  upon  appeal,  sec.  013, 

p.  746. 
Trial  of  case  in  circuit  court,  sec.  913,  p.  746. 
Judgment  to  include  costs,  sec.  913,  p.  746.* 
Fee  to  prosecuting  attorney,  sec.   913,  p.  746. 

Docket  entry  allowing  appeal  to  defendant — form  of,  sec.  914,  p.  747. 
Paper  to  be  signed  by  justice  delivering  record  of  case  to  clerk  on  appeal, 

form  of,  sec.  915,  p.  749. 
Appeal  matter  of  right,  sec.  916,  p.  750. 
Order  trying  criminal  case  in  circuit  court  on  appeal — form  of,  sec.  917, 

p.  750. 
Recognizance   to  keep   the   peace,   right   of   appeal,   sec.    18v(d),  p.   104. 
Defendant  in  criminal  case  may  appeal  as  matter  of  right  without  secur- 
ity, sec.  913a,  p.  746. 
Right  of  appeal  in  criminal  case  not  restricted  to  ten  days,  sec.  913by 

p.  747. 
Form  of  docket  entry  allowing  appeal  without  security  after  sentence  to 

work  on  ro^ds,  sec.  914a)  p.  748. 
Form  of  order  trying  case  in  circuit  court  on  appea^  sentencing  defendant 

to  work  on  roads, -sec.  917a,  p.  731. 
Course   to  be  pursued  on  appeal   when  justice  without  jurisdiction  in 

criminal  case,  sec.  917b,  p.  752. 
Course  on  appeal  when  defendant  does  not  appear,  sec.  917c,  pp.  752,  753. 
Form  of  order  of  guilty  without  defendant's  appearance,  sec.  917d,  p.  753. 
Order  of  circuit  court  on  appeal  requiring  party  to  give  recognizance  to 

be  of  good  behavior,  sec.  917e,  p.  754. 
Order  of  corcuit  court  on  appeal  requiring  party  to  be  of  good  behavior 

where  complaint   is   dismissed,  sec.   917f,  p.  754. 
Order  of  circuit  court  requiring  party  to  give  new  recognizance  to  be  of 

good  behavior,  *sec.  917g,  p.  755. 

Appearance — 

Of  parties — must  be  within  one  hour  after  time  set  for  trial,  sec.  162, 
p.  245. 
neither  bound  to  wait  longer,  s^c.  162,  p.  246. 

trial  shall  proceed  at  end  of  one  hour  if  both  parties  present,  sec.  162, 
p.  246. 
Dismissal  of  action  when  plaintiff  fails  to  appear,  sec.  163,  p.  246. 
Loss  of  jurisdiction  upon  failure  to  appear,  sec.  164,  p.  246. 
Time  of  appearance  mandatory,  sec.  164,  p.  246. 
Failure   to   appear  operates   discontinuance,   sec.   164,  p.   247. 
Justice  to  wait  one  hour  for  defendant's,  sec.  167,  p.  248. 

can  not  try  sooner  in  absence  of  defendant,  sec.  167,  p.  248. 
plaintiff  can  not  prove  case  until  lapse  of  this  time,  sec.  167,  p.  248. 
Docket  entry  of  plaintiff's  failure  to  appear  within  proper  time — form  of, 

sec.  168,  p.  248. 
Notice  of  motion  to  set  aside  judgment  dismissing  action  for  plaintiff's 
failure  to  appear — form  of,  sec.  169,  p.  248. 
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Accused,  failure  of  to  appear  to  his  recognizance,  sec.  18q  (b),  p.  96. 
Accused  in  criminal  case,  sec.  891,  p.  725. 

Docket  entry  setting  aside  judgment  dismissing  action  for  plaintiff's  fail- 
ure to  appear — form  of,  sec.  170,  p.  249. 
Plaintiff  must  prove  claim  though  defendant  do  not  appear,  sec.  171,  p.  249. 
Docket  entry  proving  plaintiff^s  claim  when  defendant  does  not  appear, 

sec.  172,  p.  249. 
Suggestions  as  to  proper  docket  entry  in  case  where  defendant  does  not 

appear,  sec.  173a,  p.  250. 
Docket  entry  where  defendant  does  not  appear,  form  of,  sec  173b,  p.  251. 
Commencement  of  suit,  may  be  by  appearance  of  parties,  sec.  52,  p.  157. 

action,  how  commenced  by  appearance  of  parties,  sec.  52a,  p.  157. 

docket  entry,  when  action  commenced  by  appearance  and  agreement 
of  parties — form  of,  sec.  o2b,  p.  158. 
General,  waives  defect  in  summons  or  service  thereof,  sec.  61,  p.  166. 

relieves  from  effect  of  void  process,  sec.  61,  p.  167. 

exception  in  case  of  unlawful  entry  and.  detainer,  sec.  61,  p.  167. 
How  made  before  a  justice,  sec.  62,  p.  167. 

may  be  in  person,  sec.  62,  p.  1G7. 

by  agent  or  attorney,  sec.  6*2,  p.  167. 
To  answer,  same  as  personal  service,  sec.  82a,  p.  180. 
Special,  to  take  advantage  of  defect  in  summons  or  return,  sec.  57,  p.  164. 

form  of  order  of  such  special,  sec.  58,  pp.  164,  165. 
Garnishee  in  attachment,  and  his  examination,  sec.  410,  pp.  397,  398. 
Docket  entry  of  garnishee's,  form  of,  sec.  411,  p.  398. 
Garnishee's  failure  to  appear  and  the  procedure,  sec.  412,  p.  398. 
Docket  entry  of  garnishee's   failure   to   appear  after  ordered   to   do   so, 

sec  413,  p.  399. 
Docket  entry  fixing  second  time  for  garnishee's,  sec.  414,  p.  399. 

Appraisement  (See  Attachment;  ezecjitionB) — 
Apprentice — 

Cruel  treatment  of  by  master  to  girl  bound  from  industrial  home,  see. 

ISn  (q),  pp.  05d,  60. 
Removal  of  out  of  county  where  bound,  sec.  18n  (r),  p.  6^. 
Warrant  for  cruelty  of  master  to,  form  of,  sec.  1153,  p.  929. 

Arbitration  and  award — 

Parties  may  submit  cause  to  arbitration — statute  relating  to,  sec.   308. 
p.  332 
at  any  time  before  judgment,  sec.  308,  p.  332. 
Number  of  arbitrators  to  be  selected,  sec.  308,  p.  333. 
Arbitrators  to  be  sworn,  sec.  308,  p.  333. 

Time  and  place  must  be  appointed  for  arbitration,  sec.  308,  p.  333. 
Summons  for  arbilrators  may  be  issued,  sec.  308,  p.  333. 
Fees  of  arbitrators,  sec.  308,  p.  333. 
Docket  entry  submitting  cause  to  arbitration — form  of,  sec.  309,  p.  333. 
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Summons   requiring   arbitrators   to   appear   before   a   justice — ^form    of, 

sec.  310,  p.  333. 
Oath  to  be  administered  to  arbitrators — form  of,  sec.  311,  p.  333. 
Oath  to  be  administered  to  witnesses  before  Arbitratars — ^form  of,  see.  312, 

p.  334. 
Award  and  its  return  to  justice — ^statute  relating  to,  see.  313,  p.  334. 

must  be  in  writing,  sec.  313,  p.  334. 

must  be  signed,  sec.  313,  p.  334. 

return  of,  sec.  313,  p.  334. 

must  be  entered  on  justice's  docket,  sec.  313,  p.  334. 

judgment  to  be  rendered  on,  sec.  313,  p.  334. 
Gontinuancea  to  be  granted  in  matters  of  arbitration,  sec.  313,  p.  334. 
Award  to  be  returned  to  justice,  form  of,  sec.  314,  p.  334. 
Docket  entry  noting  return  of  award,  form  of,  sec.  315,  p.  335. 
Agreement  to  submit  to  arbitration  ma7.be  set  aside,  statute  relating  to, 
sec.  316,  p.  335. 

must  be  within  fourteen  days,  sec.  316,  p.  335. 

upon  reasonable  notice,  sec.  396,  p.  335. 
Agreement  to  arbitrate  may  be  revoked,  how,  sec.  316,  p.  335. 
Notice  to  set  aside  agreement  to  submit  to  arbitration,  form  of,  sec.  317, 

p.  335. 
Docket  entry  setting  aside  agreement  to  arbitrate,  form  of,  sec.  318,  p.  336. 
Docket  entry  setting  aside  award  and  entering  judgment  thereon,  form  of, 

sec.  319)  p.  336. 
Who  may  act  as  arbitrators,  sec.  320,  p.  337. 

whomsoever  the  parties  agree  upon,  sec.  320,  p.  337. 

neither  natural  nor  legal  disabilities  incapacitate,  sec.  320,  p.  337. 

what  will  disqualify  person  from  acting  as  arbitrator,  sec.  321,  p.  337. 

personal  interest,  sec.  321,  p.  337. 

bias  or  prejudice,  sec.  321,  p.  337. 

relationship  of  either  of  the  parties,  sec.  321,  p.  337. 
Who  may  submit  a  controversy  to  arbitration,  sec.  322,  p.  337. 

attorney  at  law  no  inherent  power  to,  sec.  322,  p.  337. 

nor  one  member  of  co-partnership,  sec.  322,  p.  337. 

heirs  and  distributees  may,  sec.  322,  p.  337. 

deputy  sheriff  acting   as   personal  representative  can   not,  sec.   322, 
p.  337. 

executors  and  other  jfiduciaries  may,  sec.  322,  p.  337. 
Authority  of  arbitrators  in  making  award,  extent  of,  sec.  323,  p.  338. 

measured  by  the  submission,  sec.  323,  p.  338. 

if  submission  exceeded  award  avoided,  when,  sec.  323,  p.  338. 

extent  of  when  submission  is  under  rule  of  court,  sec.  324,  p.  338. 

shall  only  be  as  to  matters  involved  in  controversy,  sec.  324,  p.  338. 
Procedure  after  they  are  chosen,  sec.  325,  p.  339. 

shall  give   notice  to   the  parties   of   time   and  place  of   arbitration, 
sec.  325,  p.  330. 

should  hear  and  consider  the  evidence  adduced,  sec.  325,  p.  339. 

may  proceed  in  absence  of  parties,  when,  sec.  326,  p.  339. 
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notice  by  arbitrators  to  parties  of  time  and  place  of  bearing,  fonn  of, 

sec.  327,  p.  339. 
arbitrators  judges  of  tbe  law  and  fact,  sec  328,  p.  340. 
wben  they  are  the  sole  judges,  sec.  328,  p.  340. 
When  judgment  on  award  will  be  treated  as  final,  statute  relating  to, 
sec.  329,  p.  340. 
may  be  set  aside  for  fraud  or  mistake,  sec.  329,  p.  340. 

right  of  justice  to  set  aside,  by  what  principle  governed,  eec.  330, 
p.  341. 
Grounds  for  setting  aside  award,  sec.  330,  p.  341. 
Essential  requisites  of  validity  of  award,  sec.  331,  p.  341. 
must  be  in  writing,  sec.  331,  p.  341. 
certain,  sec.  331,  p.  341. 
mutual  and  final,  sec.  331,  p.  341. 
must  determine  all  matters  in  dispute,  sec.  331,  p.  341. 
Setting  aside  award  on  ground  of  fraud,  sec.  332,  p.  341. 
when  practiced  by  one  of  the  parties,  sec.  332,  p.  341. 
what  constitutes  fraud,  sec.  332,  p.  341. 
on  ground  of  mistake,  sec.  333,  p.  342. 

mistake  must  be  on  face  of  award,  sec.  333,  p.  342. 
ordinarily  not  for  mistake  of  law,  sec.  333,  p.  343. 
Appeal  not  allowed  from  judgment  on  award,  sec.  334,  p.  343. 
Motion  to  set  aside  award,  form  of,  sec.  335,  p.  343. 
Judgment  rendered  by  justice  upon  award,  form  of,  sec.  33da,  p.  344. 

Arbitrators  (See  Arbitration  and  award) — 

Number  to  be  selected,  sec.  308,  p.  332. 
To  be  sworn,  sec.  308,  p.  333. 
Summons   for  may  be  issued,  sec.  308,  p.  333. 
Fees  of,  sec.  308,  p.  333. 

Oath  to  be  administered  to,  form  of,  sec.  311,  p.  333. 
'  -Summons  requiring  to  appear  before  justice,  form  of,  sec.  310,  p.  333. 
Oath  to  be  administered  to  witnesses  before,  form  of,  sec.  312,  p.  334. 
Authority  of  in  making  award,  extent  of,  sec.  323,  p.  338. 

extent  of  when  submission  under  rule  of  court,  sec.  324,  p.  338. 

Argument — 

Of  case  before  jury,  sec.  301,  p.  328. 

Case  may  be  submitted  without,  sec.  301,  p.  328.  ** 

Opening  and  conclusion  of,  sec.  301,  p.  328. 

Beading  law  to  the  jury  during,  sec.  301,  p.  328. 

Commenting  on  testimony  during,  sec.  301,  p.  328. 

Arrest  (See  Arrest  and  imprisonment  in  civil  actions) — 

Arrest  in  civil  and  criminal  actions,  sec.  736,  p.  610. 

What  constitutes,  sec.  736,  p.  610.  ' 

Person  must  be  named  in  the  warrant,  sec.  736,  p.  611. 

Process  in  officer's  possession,  sec.  736,  p.  611. 

Use  of  force  to  effect,  sec.  736,  p.  611. 

Taking  life  to  effect,  sec.  736,  p.  611. 
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Breaking  doors  to  effect,  sec.  736,  p.  612. 
Stopping  trains  to  make,  sec.  736,  p.  612. 
Making  without  process,  sec.  736,  p.  618. 
Disposal  of  person  on,  sec.  736,  p.  613. 
Private  person  by,  sec.  736,  p.  613. 

Arrest  and  imprisonment  in  civil  actions — 

Must  be  on  affidavit  and  bond,  sec.  467,  p.  433. 

bond  to  be  given  for  arrest  after  judgment,  sec.  468,  p.  433. 
must  be  with  surety  approved  by  justice,  sec.  468.  p.  433. 
penalty  of,  sec.  468,  p.  433. 
condition  of,  sec.  468,  p.  434. 
Jailer  to  receive  prisoner  under  arrest,  sec  469,  p.  434. 

copy  of  order  issued  by  justice  sufficient  authority  to  jailer,  sec.  469, 

p.  434. 
jailer  to  receive  and  keep  prisoner,  sec.  469,  p.  434. 
Confinement  of  defendant  in  jail  and  extent  thereof,  sec.  470,  p.  434. 
Discharge  of  defendant  from  arrest,  how  effected,  sec.  471,  p.  434. 
to  be  done  by  circuit  court  or  judge  in  vacation,  sec.  471,  p.  434. 
upon  reasonable  notice  to  plaintiff^  sec.  471,  p.  434. 
when  may  be  discharged  by  the  justice,  sec.  471,  p.  434. 
upon  payment  of  judgment,  sec.  471,  p.  434. 
surrender  of  property,  sec.  471,  p.  434. 
filing  bond  for  payment  of  judgment,  sec.  471,  p.  434. 

effect  of  such  bond  when  not  paid,  sec.  471,  p.  435. 
property  surrendered  shall  be  sold,  sec.  471,  p.  435. 
Liability  of  plaintiff  at  whose  instance  defendant  imprisoned,  aec.  472, 

p.  435. 
Affidavit  for  arrest  of  defendant,  form  of,  sec.  473,  p.  435. 
Bond  for  arrest  of  defendant,  form  of,  sec.  474,  p.  435. 
Docket  entry  filing  affidavit  and  bond  for  arrest,  form  of,  sec.  475,  p.  436. 
Order  of  arrest  in  civil  case,  when  shall  issue,  sec.  476,  p.  436. 
what  to  contain,  sec.  476,  p.  436. 
how  directed,  sec.  476,  p.  436. 
shall  state  names  of  parties,  sec.  476,  p.  437. 

amount  claimed,  sec.  476,  p.  437. 
must  be  signed  by  justice,  sec.  476,  p.  437. 

must  require  person  executing  it  to  make,  arrest,  sec.  476,  p.  437. 
order  of  arrest  before  judgment,  form  of,  sec.  477,  p.  437. 
Arrest  may  be  made  at  any  time  before  judgment,  sec.  478,  p.  437. 
may  be  out  of  county  in  which  action  pending,  sec.  478,  p.  437. 
to  be  made  forthwith,  sec.  478,  p.  437. 
what  constitutes  an  arrest,  sec.  478,  p.  437. 

manual  touching  not  essential,  sec.  478,  p.  437. 
must  not  be  on  Sunday,  when,  sec.  478,  p.  438. 
can  not  be  in  his  own  house  when,  sec.  478,  p.  438. 
outer  door  or  window  not  to  be  broken  in  making,  sec.  478,  p.  438. 
inner  door  may  be  broken,  sec.  478,  p.  438. 
privilege  from  does  not  extend  to  what  buildings,  sec.  478,  p.  438. 
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Trial  cage  of  defendant  under  arrest,  sec.  47fl,  p.  43S. 
when  sucli  trial  must  take  place,  sec.  479,  p.  438. 
continuance  of  case,  sec.  470,  p.  438. 
discharge-  of  defendant,  sec.  479,  p.  488. 
Duty  of  officer  receiving  order  of  arrest,  sec.  480,  p.  439. 

must  arrest  defendant  as  soon  as  possible,  see.  480,  p.  439. 
must  take  defendant  forthwith  before  the  justice,  sec.  480,  p.  439. 
must  keep  him  in  custody  until  properly  discharged,  sec.  480,  p.  439. 
officer's  return  upon  order  of  arrest,  when  made   in  county  where 
action  brought,  form  of,  sec.  481,  p.  439. 
when  made  without  county  where  action  brought,  form  of,  sec. 
482,  p.  439. 
Bond  for  discharge  of  defendant  given  before  return  day  of  summons  or 

for  continuance  of  action,  form  of,  sec.  483,  p.  430. 
Notice  of  defendant's  intention  to  apply  to  judge  in  vacation  to  be  dis- 
charged, form  of,  sec.  484,  p.  440. 
Docket  entry  of  trial  and  judgment  and  ordering  committal  of  defendant 

to  prison,  form  of,  sec.  48o,  p.  440. 
Docket  entry  after  trial  and  judgment  and  bond  given  to  satisfy  judg- 
ment,   or    surrender    of    property,    and    showing    fact    of 
appearance  and  failure  to  satisfy  judgment,  and  defendant 
ordered  to  prison,  form  of,  sec.  486.  p.  441. 
Order  of  circuit  judge  to  deliver  defendant  to  jailer  after  adjudication  of 

guilty  of  fraud,  form  of,  sec.  487,  p.  442. 
Affidavit  for  arrest  of  defendant  after  judgment,  form  of,  sec.  4SS.  ]).  442. 
Bond  to  be  given  to  procure  order  of  arrest,  form  of,  sec.  4S0,  p.  443. 
Docket  entry  filing  affidavit  and  approving  bond  and  directing  issuance 

of  order  of  arrest,  form  of,  sec.  490,  p.  443. 
Order  of  arrest  issued  after  judgment,  form  of,  sec.  491,  p.  444.    . 
Execution   and  order  of  arrest  after  judgment  may  be   issued  at  same 

time,  sec.  492,  p.  444. 
Order  not  to  be  executed  if  judgment  can  be  made  by  execution,  sec. 
492,  p.  444. 
if  can  be  so  made  defendant  will  be  discharged,  sec.  402.  p.  444. 
what  the  order  shall  contain  and  return  tlicreof,  sec.  492,  p.  444. 
Docket  entry  showing  defendant  under  arrest  after  judgment  brought  be- 
fore justice,  trial  of  charge  of  fraud,  and  decision  of  justice, 
form  of,  sec.  493,  p.  445. 
Defenses  which  may  be  made  by  defendant  under  arrest,  sec.  494,  p.  445. 
may  move  to  discharge  from  arrest,  sec.  404,  p.  445. 

upon  what  such  motion  may  be  based,  sec.  494,  p.  445. 
may  show  privilege  from  arrest,  sec.  494,  p.  445. 
persons  who  are  privileged  from  arrest,  sec.  495,  p.  446. 
voters  at  election,  sec.  495,  p.  446. 
members  of  legislature,  sec.  49.),  p.  446. 
judge,  grand  juror,  or  witness,  sec.  49.i,  p.  446. 
officers  and  men  connected  with  court  martial,  sec.  495,  p.  446. 
persons  attending  funerals,  sec.  495,  p.  446.  ' 
ministers  performing  religiois  services,  sec.  40.5,  p.  446. 
extent  of  privilege  from  arrest,  sec.  495,  p.  446. 
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Answer  of  defendant  under  arrest  denying  truth  of  affidavit  for  order  of, 

form  of,  sec.  496,  p.  446. 
Waiver  of  right  to  arrest  defendant,  sec.  497,  p.  446. 

•     ground  of  such  wiaver,  sec.  497,  p.  446. 
Necessity  of  filing  affidavit  for  order  of  arrest,  sec.  498,  p.  447.- 
such  affidavit  must  be  in  the  custody  of  the  law,  sec.  498,  p.  447. 
must  be  sufficient  to  assign  perjury,  sec.  49S,  p.  447. 
what  constitutes  filing  of  affidavit  before  justice,  sec.  498,  p.  447. 
objection  to  sufficiency  of  affidavit,  sec.  499,  p.  447. 
because  of  failure  to  give  bond,  sec.  500,  p.  448. 
on  ground  of  privilege  from  arrest,  sec.  501,  p.  448. 
Evidence  of  plaintiff  in  support  of  affidavit  for  order  of  arrest,  sec  602, 
p.  448. 
same  degree  of  proof  not  required  as  In  criminal  case,  see.  502,  p.  448. 
substantially  same  as  required  on  attachment,  sec.  502,  p.  448. 
preponderance  of,  all  that  is  required,  sec.  502,  p.  448. 
burden  of  proof  to  establish  affidavit,  sec.  502,  p.  448. 
direct  evidence  ta  sustain  affidavit  not  required,  sec.  502,  p.  448. 

Arson — 

Burning  dwelling  house  in  night  time,  warrant  for,  form  of,  sec.  924, 

p.  763. 
Burning  dwelling  house   in   day   time,  warrant  for,  form  of,  sec.  925, 

p.  763. 
Maliciously  setting  fire  to  anything  whereby  dwelling  house,  jail  or  prison 

.  is  burned,  warrant  for,  form  of,  sec.  926,  p.  764. 
Burning  a  meeting  house,  warrant  for,  form  of,  sec.  927,  p.  764. 
Burning  a  banking  house,  warrant  for,  form  of,  sec.  928,  p.  765. 
Burning  a  bam,  warrant  for,  form  of,  sec.  929,  p.  765. 
Burning  a  bridge,  boat  or  other  vessel,  warrant  for,  form  of,  sec.  930, 

p.  766. 
Burning  property  with  intent  to  injure  insurer,  warrant  for,  form  of. 
Bee  931,  p.  766. 

Assault  and  battery- 
Jurisdiction  in  case  of,  sec.  18n(a),  p.  35. 

none  when  made  upon  sheriff  or  other  officer,  sec.  18n(a),  p.  35. 

or  done  riotously  with  intent  to  commit  a  felony,  sec.  18n(a),  p.  35.  , 
Warrant  for,  form  of,  sec.  1031,  p.  859. 
Complaint  for,  written,  form  of,  sec.  102(c),  p.   199. 

Assignee- 
May  sue  in  his  own  name,  sec.  41,  p.  144. 

unite  claims  payable  to  himself  with  those  payable  as,  sec  41,  p.  145. 

sue  in  name  of  original  payee,  sec.  41,  p.  145. 
''Writing,"  import  of  word  with  reference  to  assignment,  sec.  41,  p.  145. 
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Assumpsit^ 

A  civil  action  for  recovery  of  money  due  on  contract,  sec.  39,  p.  127. 
Subjects  recoverable  in,  sec.  39,  pp.  127-140. 

Attachment — 

Proceedings  in,  founded  on  statute,  sec.  336,  p.  347. 

Provisions  of  statute  must  be  observed,  sec.  336,  p.  347. 

Failure   to  observe  statute,  consequences,   sec.  336,  p.  348. 

Incident  to  a  civil  action,  sec.  336,  p.  348. 

Purpose   of,  sec.  336,  p.   348. 

Affidavit  for,  form  of,  sec.  337,  p.  348. 

Actions  in  which  order  of,  may  issue  whether  demand  be  due  or  payable 

or  not,  sec.  337a,  p.  350. 
Affidavit  for,  where  claim  sued  on  is  not  due,  sec.  337b,  p.  350. 
Effect  of  judgment  in  action  in  which  summons  has  not  been  served  on 

defendant,  sec.  378b,  p.  379. 
Officer,  duty  and  liability  of,  as  to  sale  of  property  under  an  order  of, 

sec.  389a,.  p.  385. 
Forthcoming  bond  in,  sec.  391a,  p.  386. 

action  thereon,  sec.  391a,  p.  386. 

course  pursued  when  property  forthcoming,  sec.  391a,  p.  386. 
Nature  of  plaintiff's  claim,  statement  of  in  affidavit,  forms  of,  sec.  338, 
p.  351. 

this  omission  fatal,  sec.  338,  p.  351. 

for   property   sold   on   account,   sec.    338,   p.    352. 

for  the  hire  of  property,  sec.  338,  p.  352. 

for  rent,  sec.  338,  p.  352. 

for   board   and   lodging,   sec.   338,   p.   352. 

for  the   feeding   and   pasturage  of   stock,   sec.  338,  p.  352. 

for   services,   work  and   labor,   sec.   338,   p.   352. 

for  wages   due   the  plaintiff,  sec.  338,  p.  353. 

for  carriage  and  freight,  sec.  338,  p.  353. 

for  money>  sec.  338,  p.  353. 

for  money  due  on  promissory  notes,  sec.  338,  p.  353. 

for  money  due  on  bond,  sec.  338,  p.  353. 

for  money  collected  by  an  officer,  sec.  338,  p.  353. 
Grounds  for,  setting  out  in  affidavit,  sec.  339,  p.  354. 

only  necessary  to  follow  the  statute,  sec.  339,  p.  354. 

facts  supporting  grounds  of,  need  not  state,  sec.  339,  p.  354. 

may  contain  two  or  more  grounds,  sec.  339,  p.  354. 

ground  for  must  exist  when  issued,  sec.  339,  p.  354. 

making   affidavit   and    issuing   need   not   be   simultaneous,  sec.   3.39, 
p.  354. 
Intent  to  defraud  as  ground  for,  sec.  340,  p.  354. 

such  intent  must  exist,  sec.  340,  p.  354. 

how  such  intent  may  be  shown,  sec.  340,  p.  354. 

must  be  actual  fraud,  seo.  340,  p.  354. 
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Grounds  for  issuance  of  order  of,  sec.  18c (a),  p.  27. 
removal  of  property  out  of  state,  sec.  18c(a),  p.  27. 
conversion  of  property  into  money  or  securities,  sec.  18o(a),  p.  27. 
assignment  or  disposal  of  property,  sec.  18c(a),  p.  27. 
fraudulent  concealment  of  rights  in  action,  sec.  ISc(a),  p.  27. 
fraudulent  contraction  of  debt,  sec.  18c(a),  p.  27. 
leaving   state  to  reside   out   of,  sec.    18c(a),  p.   28. 
leaving  residence  or  concealing  one*s  self,  sec.  18c(a),  p.  28. 
foreign  corporation  or  non-resident,  sec.  18c(a),  p.  28. 
What  necessary  to  be  done  to  confer  jurisdiction  in,  sec.  18c (b),  p.  28. 
affidavit  to  be  filed,  sec.  18c(b),  p.  28. 

essentials  of  affidavit,  sec.  Ido(b),  p.  28. 
summons  to  be  served  or  attachment  levied,  sec.  18c (bb),  p.  28. 
bond  to  be  given,  sec.  18c (c),  p.  20. 
In  what  cases  to  be  issued,  sec.  18c (d),  p.  29. 
on  contract,  sec.  18c(d),  p.  29. 
to  recover  damages,  sec.  18c  (d),  p.  29. 
whether  debt  due  or  not,  sec.  18c(d),  p.  29. 
for  rent,  sec.  18c (d),  p.  29. 
Removal  by  defendant  of  property  or  material  part  thereof  out  of  the 
state  as  ground  of,  sec.  341,  p.  335. 
bare  removal  or  intention  to  remove  not  sufficient,  sec.  341,  p.  355. 
must  be  with  intent  to  defraud  creditors,  sec.  341,  p.  355. 
must  be  by  resident  of  the  state,  sec.  341,  p.  355. 
what  evidence  admissible  to  show  such  intent,  sec' 341,  p.  355. 
declarations  or  statements  of  the  party,  sec.  341,  p.  355. 
numerous  suits  and  judgments  may  be  considered  against  de« 

fendant,  sec.  341,  p.  355. 
admission  of  partner  against  copartner,  sec.  341,  p.  355. 
failure  of  debtor  to  pay  debts,  sec.  341,  p.  355. 
making  conveyances,  sec.  341,  p.  355. 

indefinite  postponements  of  payment  of  debts,  sec.  341,  p.  355. 
sale  of  property,  sec.  341,  p.  355. 

stoppage  of  business  and  insolvency,  sec.  341,  p.  356. 
shipment  of  property  out  of  state  to  pay  bona  fide  debt,  sec.  341,  p. 

356. 
temporary  removal  of  property  out  of  state,  sec.  341,  p.  356. 
packing  up  goods  at  unusual  hour,  sec.  341,  p.  356. 
dishonest  purpose  to  show  fraudulent  intent,  sec.  341,  p.  356. 
meaning  of  term  "about''  with  reference  to  removal  of  property, 
sec.  341,  p.  356. 
Conversion  of  property  or  material  part  into  money  or  securities   as 
ground  of,  sec.  342,  p.  357. 
n^ust  be  into  money  or  securities,  sec.  342,  p.  357. 

meaning  of  word  ''money''  with  reference  to  law  of  attachments, 

sec.  342,  p.  357. 
meaning  of  word  "securities"  in  this  connection,  sec.  342,  p.  357. 
conversion  into  real  estate  or  personal  property,  sec.  342,  p.  357. 
meaning  of  word  "convert"  in  this  connection,  sec.  342,  p.  357. 
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Asflignxnent  and  disposal  of  real  property  as  ground  of,  sec.  343,  p.  357. 

intent  to  defraud  an  essential  element,  sec.  343,  p.  357. 

must  be  with  dishonest  purpose,  sec.  343,  p.  357. 

intent  to  defraud  not  to  be  presumed,  sec.  343,  p.  357. 

insolvency  alone  not  sufficient,  sec.  343,  p.  358. 

transfer  of  property  without  consideration,  sec.  343,  p.  358. 

disposal  of  property  to  support  family  or  pay  debts,  sec.  343,  p.  337. 
Removal  of   property   sufficient   if   accompanied   with   fraudulent   intent, 

sec.  343,  p.  356. 
Removal  out  of  state  not  necessary  to  constitute  ground,  sec.  343,  p.  359. 
Concealment  of  property  or  rights   in  action  as  ground  of,  sec.  344,  p. 
360. 

bare  concealment  sufficient  if  accompanied  by  fraudulent  intent,  sec. 

344,  p.  360. 

what  constitutes  concealment,  sec.'  344,  p.  360. 
Fraudulent  contraction  or  incurrence  of  debt  as  ground  of,  sec.  345,  p. 

361. 
depends  on  circumstances  of  each  case,  sec.  345,  p.  361. 
action  must  arise  out  of  contract,  sec.  345,  p.  361. 
injured  party  must  have  relied  on  acts  constituting  fraud,  sec.  345,  p. 

361. 
purchase  of  property  with  intent  not  to  pay  fc|^  same,  sec.  345,  p. 

361. 
intention  not  to  pay  may  be  inferred  irom  circumstances,  sec. 

345,  p.  361. 

breach  of  fraudulent  warranty,  sec.  345,  p.  361. 

mere  insolvency  or  inability  to  pay  not  sufficient,  sec.  345,  p.  361. 

must  intend  to  make  residence  outside  of  state,  sec.  346,  p.  362. 
Departure  of  resident  of  state  with  intent  to  reside  out  of,  as  ground  of, 
sec.  346,  p.  362. 

mere  temporary  residence  out  of  state  not  sufficient,  sec.  346,  p.  362. 
Absconding  of  defendant  as  ground  of,  sec.  347,  p.  362. 

acts  constituting,  sec  347,  p.  363. 
Leaving  residence  or  concealing  one's  self  ns  ground  of,  sec.  348,  p.  363. 

must  be  with  intent  to  hinder  or  defraud  creditors,  sec.  348,  p.  363. 

not  necessary  to  depart  from  state,  sec.  348,  p.  363. 

refusing  to  divulge  address  or  residence,  sec.  348,  p.  363. 

remaining  concealed  in  private  room  after  leaving  place  of  business, 
sec.  348,  p.  363. 
Kon-residence  of  defendant  as  ground  of,  sec.  340,  p.  363. 

defendant  may  be  natural  person  or  corporation,  sec.  349,  p.  363. 

what  constitutes  non-residence,  sec.  349,  p.  363. 

domicile   does  not   determine  question,   sec.   349,   p.   364. 

what  constitutes   non-resident  corporation,   sec.    349,  p.  364. 
Bond  to  be  given  before  issuance  of  order  of  form  of,  sec.  350,  p.  364. 
Order  of,  form  of,  sec.  351,  p.  365. 

affidavit  for  against  tenant  removing  effects  from  premises,  form  of, 
sec.  352,  p.  366. 
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docket  entry  filing  such  affidavit,  form  of,  aec.  353,  p.  367. 
order  of  for  rent  due,  form  of,  sec.  354,  p.  367. 
endorsement  by  officer  on  order  of,  sec.  35.i,  p.  368. 
Order  of  may  be  issued  whether  demand  due  and  payable  or  not,  statute 

relating  to,  sec.  337a,  p.  350. 
Order  of,  what  shall  contain,  sec.  353a,  p.  367. 
Effect  of  judgment  in  when  summons  not  served  on  defendant,  sec.  378b, 

p.  379. 
Duty  and  liability  of  officer  as  to  sale  of  property  under  order  of,  sec. 

389a,  p.  385. 
Levy  of,  form  of,  sec.  356,  p.  368. 

taking  possession  of  property,  sec.  357,  p.  368. 

when  officer  must  take  possession  of  property,  sec.  357,  p.  368. 

bond  to  be  giyen  to  surrender  possession  of,  sec.  357,  p.  368. 

appraisement  of  property,  sec.  357,  p.  368. 

requiring  officer  to  take  property  into  possession,  form  of,  sec.  358, 

p.  369. 
docket  entry  approving  bond  given  by  defendant  to  obtain  property, 

form  of,  sec  359,  p.  369. 
bond  given  by  defendant  when  return  of  property  desired,  form  of, 

sec.  360,  p.  369. 
forthcoming  bond  in,  sec.  391a,  p.  386. 
action  thereon,  sec.  391a,  p.  386. 

course  pursued  when  property  not  forthcoming,  sec.  391a,  p.  386. 
oath  to  be  administered  to  householder  to  value  property,  form  of, 

sec.  361,  p.  370. 
appraisement  to  be  made  by  householder,  form  of,  sec.  362,  p.  370. 
agreement  as   to  value  of  property  subject  to,  form  of,  sec.  362a, 
p.  371. 
Attachment   case,   when   may   be   tried,   statute    relating    to,    sec.    363, 
p.  371. 
must  be  service  of  summons  or  attachment,  sec.  363,  p.  371. 
service  of  second  summons  upon  defendant,  sec.  363,  p.  371. 
posting  of  such  second  summons,  sec.  363,  p.  371. 
service  of  second  summons  upon  defendant,  sec.  363,  p.  371. 
Payment  of  costs  in  attachment  case,  sec.  363,  p.  371. 
Second  summons  in,  form  of,  sec.  364,  p.  371. 

officer's  return  on  second  summons  when  defendant  not  found,  form 
of,  sec.  365,  p.  373. 
Defenses  which  may  be  made  to  an  attachment,  sec.  366,  p.  374. 
quashing  attachment,  sec.  366,  p.  374. 
controverting  grounds  of,  sec.  366,  p.  374. 
denial  of  grounds  of  by  plea  in  abatement,  sec.  366,  p.  374. 
affirmative  of  the  issue  on  such  pleading,  sec.  366,  p.  374. 
trial  may  be  by  justice  or  jury,  sec.  360,  p.  374. 
Judgment  in  attachment  case,  sec.  366,  p.  374. 

Docket  entry  making  and  sustaining  motion  to  quash,  form  of,  sec  367, 
p.  375, 
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Docket  entry  making  and  oTemiling  motion  to  qnasli,  form  of,  sec  368, 

p.  375. 
Motion  to  quash,  when  available  as  a  defense,  form  of,  sec.  369,  p.  375. 

defects  must  appear,  on  face  of  record,  sec.  369,  p.  37^. 
Plea  in  abatement  controverting  grounds   of,  form  of,  sec.  370,  p.   375. 
Docket  entry  empaneling  and  swearing  jury  to  try  plea  in  abatement, 

form  of,  sec.  371,  p.  376. 
Verdict  when  issue  on  plea  of  abatement  is  found  for  defendant,  form 
of,  sec.  372,  p.  376. 
when  issue  found  for  plaintiff,  form  of,  sec.  373,  p.  377. 
Docket  entry  when  verdict  is  for  defendant  on  plea  in  abatement,  form 

of,  sec.  374,  p.  377. 
Docket  entry  when  case  is  heard  on  merits  and  plaintiff  fails  to  estab- 
lish his  claim,  form  of,  sec.  375,  p.  377. 
Perishable  property  subject  to,  how  disposed  of,  sec.  376,  p.  377. 
affidavit  showing  property  perishable,  form  of,  sec.  377,  p.  378. 
docket  entry  directing  sale  of  perishable  property,  form  of,  sec.  378, 

p.  378. 
order  of  sale  of  perishable  property,  form  of,  sec.  378a,  p.  378. 
Judgment  to  be  rendered  in,  when  summons  not  served  on  defendant,  form 

of,  sec.  379,  p.  379. 
Docket  entry  when-  personal  judgment  rendered  against  defendant,  form 

of,  sec.  380,  p.  380. 
Docket  entry  when  judgment  in  rem  is  rendered  against  defendant,  form 

of,  sec.  381,  p.  380. 
Order  of  sale  directed  to  officer  having  in  custody  property  subject  to 

attachment,  form  of,  sec.  382,  p.  381. 
Docket  entry  when  personal  judgment  rendered  for  debt  not  due,  form 

of,  sec.  383,  p.  382. 
Docket  entry  when  judgment  in  rem  rendered  for  debt  not  due,  form  of, 

sec.  384,  p.  382. 
Order  of  sale  directed  to  officer  for  sale  of  property  for  debt  not  due, 

form  of,  sec  385,  p.  383. 
Docket  entry  showing  receipt  of  money  in  lieu  of  property  retained  by 

defendant  upon  execution  of  bond,  form  of,  sec.  386,  p.  3S3. 
Docket  entry  showing  officer's  return  of  execution  of  order  of  sale,  form 

of,  sec.  387,  p.  383. 
Dalies  of  officer  with  reference  to  sales  made  by  him,  sec.  388,  p.  384. 
must  follow  requirements  of  order,  sec.  388,  p.  384. 
application  of  proceeds  of  sale,  sec.  388,  p.  384. 
disposal  of  surplus  left  in  his  hands,  sec.  388,  p.  384. 
endorsement  upon  order  of  sale,  sec.  388,  p.  384. 
return  on  order  of  sale,  form  of,  sec.  389,  p.  384. 
Property  which  may  be  levied  on  by,  sec.  390,  p.  385. 

general  rule,  sec.  390,  p.  385. 
Where  attachment  may  be  executed,  sec.  301,  p.  385. 

anywhere  in  the  county  of  officer  issuing,  sec.  391,  p.  385. 
officer  can  not  execute  outside  of  county,  sec.  391,  p.  385. 
levy  of  upon  foreign  railroad  car,  sec  391,  p.  385. 
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Priority  among  different  attaching  creditors.  Bee.  392,  p.  386. 
how  priority  determined,  sec.  393,  p.  387. 

notice  to  be  served  on  creditors  to  determine  priority  of  attachment, 
form  of,  sec.  394,  p.  387. 
Proceeding  when  property  attached  claimed  by  third  person  other  than 

defendant,  sec.  395,  p.  388. 
Defenses  to,  when  issued  for  rent  against  tenant  removing  property,  sec. 

396,  p.  388. 
Rehearing  in  attachment  case,  sec.  397,  p.  388. 

Attorney — 

Who  may  act  as,  before  justice,  sec.  62,  p.  167. 

justice  or  constable  may  not  be,  sec.  62,  p.  167. 

authority  may  be  verbal  or  written,  sec.  62,  p.  167. 
penalty  for  justice  or  constable  for  acting  as  before  justice,  sec. 
62,  p.  167. 

Automobile- 
Warrant  against  person  for  removing  from  garage  without  owner's  con- 
sent, form  of,  sec.  1165,  p.  937. 

Award  (See  Arbitration  and  award) — 


B 

Bail  (See  Criminal  procedure;  arrest  and  bail;  jurisdiction  of  a 
justice) — 

Admit  to,  justice  may,  when,  sec.  18t,  p.  100.' 

Person  charged  with  offense  not  punishable  with  death,  sec.  18t,  p.  100. 

Five  hundred  dollars,  not  in  less  sum  of,  sec.  18t,  p.  100. 

Refusal  by  court,  not  to  admit  to  after,  sec.  18t,  p.  100. 

Less  sum  than   fixed  by  court,  not  to  be,  sec.  18t,  p.  100. 

Circuit  court  may  admit  to  in  any  case,  sec.  18t,  p.  100. 

Admitted  to  on  adjournment  of  examination,  sec.  18t,  p.  100. 

Docket  entry  where  accused  is  held  to,  sec.  878,  p.  714. 

Certificate  of  justice  to   clerk   of   circuit    court  showing   admission   of 

accused  to,  form  of,  sec.  885,  p.  718. 
Admission  to  bail  of  person  to  be  taken  to  another  county  for  trial, 

sec.  18t(a),  p.  101. 

Bastardy — 

Examination  of  unmarried  woman  under  oath,  docket  entry,  form  of, 

sec.  784e,  p.  653. 
of  married  woman,  docket  entry,  form  of,  sec.  784f,  p.  653. 
Order  of  arrest  issued  on  charge  of,  form  of,  sec.  784g,  p.  654. 
Proceedings  on  arrest  of  defendant  when  brought  before  justice,  sec.  784h, 

p.  654. 
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can  only  enter  into  recognizance  for  appearance  at  court,  sec  7841i, 

p.  654. 
in  whose  name  proceedings  conducted,  sec.  785,  p.  658. 
compromise  of  proceedings,  sec.  785,  p.  058. 
Proceedings    when   defendant   arrested  and  brought   before   justice,   sec. 

784h,  pp.  654,  655. 
Recognizance,  form  of,  to  appear  before  circuit  court,  to  answer  charge 

of,  sec.  784i,  p.  655. 
Mittimus,  form  of,  when  person  fails  to  enter  into  recognizance,  see.  784j, 

pp.  655,  656. 
Re-arrest  of  accused  after  forfeiture  of  bond  for  appearance  in  circuit 

court,  sec.  784k,  p.  656. 
Recognizence  to  continue  in  full  force  until  final  judgment,  sec.  7841,  p.  657. 

new  not  required,  sec.  7841,  p.  657. 
Agreement  of  compromise,  form  of,  sec.  785a,  pp.  658,  659. 
Circuit  court  may  order  to  be  conducted  in  the  name  of  county  court, 

after  a  woman  has  directed  dismissal  or  has  compromised, 

sec.  785b,  p.  650. 
Effect  of  compromise  when  made  with  mother  of  ^child,  sec.  785c,  pp.  659, 

660. 
Appeal  may  be  taken  in,  sec.  796a,  p.  665. 
Order  of  circuit  court  directing  proceedings  conducted  jn  name  of  county 

court,  sec.  786,  p.  660. 
Trial  on  charge  of,  how  conducted,  sec.  787,  p.  661. 
plea  of  defendant  on  charge  of,  sec.  787,  p.  661. 
trial  to  be  by  jury  if  not  waived,  sec.  787,  p.  661. 
Judgment  of  court  when  party  found  guilty,  sec.  787,  p.  661. 
Bond  to  be  given  when  judgment  is  given,  sec.  787,  p.  661. 

failure  to  give  such  bond,  effect  of,  sec.  787,  p.  661. 
Order  making  up  issue  and  empanneling  jury,  hearing  evidence,  and  r^- 

dering  verdict,  form  of,  sec.  788,  p.  661. 
Judgment  on  verdict  when  defendant  found  guilty  and  bond  given  for 

support  of  child,  form  of,  sec.  789,  p.  662. 
Judgment  rendered  on  verdict  when  defendant  found  guilty  and  no  bond 

given,  form  of,  sec.  790,  p.  662. 
Judgment  when  verdict  of  not  guilty  rendered,  form  of,  sec.  791,  p.  663. 
Bond  given  for  support  of  child  when  found  guilty,  form  of,  sec.  792, 

p.  663. 
Proceedings  on  bond   when   defendant   fails   to   comply   with   conditions 

thereof,  sec.  703,  p.  664. 
Notice  of  motion  to  take  judgment  on  bond  for  support  of  child,  form 

of,  sec  794,  p.  664. 
Judgment  of  bond  given  for  support  of  child,  form  of,  sec.  795,  p.  664. 
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Prosecuting  attorney,  duty  of  to  appear  on  behalf  of  woman  or  county 
court,  sec.  796,  p.  665. 

fee  of  in  such  case,  sec.  706,  p.  665. 
Evidence  in  proceedings  on  charge  of,  sec.  707,  p.  665. 

certain  rules  apply  to,  sec.  707,  p.  665. 

question  to  be  determined,  sec.  707,  p.  665. 

character  of  prosecutrix  can  not  be  put  in  issue,  sec.  797,  p.  666. 

intercourse  with  other  men,  when  competent,  sec.  797,  p.  666. 

good  character  of  defendant,  not  admissible,  sec.  707,  p.  666. 

resemblance  of  child  to  putative  father,  sec.  797,  p.  666. 

intimacy  and  intercourse  between  the  parties,  sec.  797,  p.  667. 
Nature  of  proceedings  on  charge  of,  sec.  708,  p.  667. 
Burden  of  proof,  sec.  708,  p.  667. 

Compromise  of  proceedings  on  charge  of,  sec.  709,  p.  668. 
Ke-arrest  of  defendant  after  final  judgment  in,  'sec.  800,  p.  668. 
Effect  of  death- of  child  in  proceedings  on  charge  of,  sec.  801,  p.  668. 
Marriage  of  prosecutrix  pending  proceedings  in,  sec.  802,  p.  668. 

effect  of  such  marriage,  sec.  802,  p.  668. 

jurisdiction  of  justice  on  charge  of,  sec.  21,  p.  114. 

Best  evidence  (See  Evidence) — 
Bigamy — 

Warrant  for,  form  of,  sec.  9740,  p.  808. 

Blackmailing- 


Extorting  money  by  threatening  to  injure  the  character  of  another,  war- 
rant for,  form  of,  sec.  032,  p.  767. 

Extorting  money  by  threatening  to  injure  the  property  of  another,  war- 
rant for,  form  of,  sec.  033,  p.  767. 

Boat  or  vessel — 

Unlawful  to.  beach  or  tie  on  real  estate  of  another,  when,  sec.  18n(ll), 
p.  78. 

Larceny  of  skiff,  or,  sec.  18n(mm),  p.  70. 

Warrant,  form  of,  for  willfully  destroying  with  intent  to  injure  the 
owner  thereof,  sec.  974u,  pp.  811,  812. 

Warrant,  form  of,  for  injuring  a  person  in  the  management  of,  sec.  077, 
pp.  817,  818. 

Warrant,  form  of,  for  beaching  on  real  estate  of  another  without  permis- 
sion, sec.  1035,  pp.  861,  862. 

Larceny  of,  where  value  less  than  ten  dollars,  form  of  warrant  for,  sec. 
1141,  p.  922. 
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Bonds — 

Action  on,  sec.  18b (d),  p.  20. 

Must  be  filed  for  arrest  of  defendant  in  civil  action,  sec.  18g,  p.  31. 

penalty  of  such  bond,  sec.  18g,  p.  31. 
Must  be  given  in  attachment  cases,  sec.  18c (c),  p.  29. 
Plaintiff  in  action  on  under  chapter  50  of  code,  sec.  41(2),  p.  145. 
Set-off,  when  founded  on,  sec.  110,  p.  207. 
Must  be  filed  with  justice  when  action  on,  sec.  112,  p.  209. 
Must  be  given  before  attachment  issues,  sec.  350,  p.  364. 
To  be  given  to  obtain  surrender  of  property  in  attachment  cases,  sec 

367,  p.  368. 
Given  by  defendant  when  return  of  property  desired,  sec.  360,  p.  369. 
Must  be  filed  with  justice  with  good  security,  garnishment  cases,  sec 
427,  p.  406. 

penalty  of,  sec.  .427,  p.  406. 

condition  of,  sec.  427,  p.  405. 

form  of,  sec.  428,  p.  405. 
To  be  given  with  good  security  to  obtain  rehearing,  sec.  440,  p.  416. 

penalty  of,  sec.  440,  p.  416. 

condition  of,  sec.  440,  p.  416. 

form  of,  sec.  441,  p.  416. 
To  be  filed  to  try  right  of  property,  when,  sec.  447,  p.  422. 

jienalty  of,  sec.  447,  p.  422. 

condition  of,  sec.  447,  p.  422. 

form  of,  sec.  449,  p.  423. 
To  be  given  for  arrest  of  defendant  after  judgment  in  civil  action,  sec. 
468,  p.  433. 

must  be  with  approved  surety,  sec.  468,  p.  433. 

penalty  of,  sec.  468,  p.  433. 

condition  of,  sec.  468,  p.  434. 

form  of,  sec.  474,  p.  436. 
Docket  entry  filing  for  arrest  in  civil  action,  form  of,  sec.  475,  p.  436. 
Given  for  discharge  of  defendant  before  return  day  of  summons,  sec.  483, 
p.  439. 

form  of,  sec.  480,  p.  443. 
To  be  filed,  to  obtain  stay  of  execution,  sec.  618,  p.  520. 

penalty  of,  sec.  618,  p.  520. 

condition  of,  sec.  618,  p.  620. 

filing  of  to  be  noted  in  docket,  sec.  618,  p.  620. 

form  of,  sec.  619,  p.  520. 

effect  of  bond  given  to  stay  execution,  sec.  622,  p.  521. 
Judgment  on  bond  given  pursuant  to  section  128  of  chapter  60  of  the 

code,  sec.  626,  p.  622. 
Surety  on  stay  bond  may  obtain  judgment  on  same,  when,  sec.  626,  p.  523. 
Demand  of  additional  security  on  stay  bond,  form  of,  sec.  628,  p.  623. 
Notice  of  additional  security  required  on  stay  bond,  form  of,  sec.  629, 

p.  624. 
Indemnifying  bond  given  officer  to  sell  property,  form  of,  sec.  652b,  p.  537. 
Forthcoming  bond,  form  of,  sec.  652c,  p.  638. 
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Bond  to  be  given  before  appeal  allowed,  Bee.  656,  p.  647. 

time  within  which  to  be  given  to  obtain  appeal,  sec.  656,  p.  547. 

penalty  of,  sec.  656,  p.  547. 

condition  of,  sec.  656,  p.  547. 
Filing  with  justice,  what  constitutes,  sec.  658,  p.  548. 
Only  necessary  to  leave  with  justice,  sec.  658,  p.  548. 
Failure  to  approve  does  not  defeat  right  of  appeal,  sec.  658,  p.  548. 
Appeal  bond  where  party  desires  stay  of  execution,  form  of,  sec.  660,  p.  640. 

where  party  does  not  desire  stay  of  execution,  form  of,  sec.  661,  p.  540. 
In  unlawful  entry  and  detainer,  form  of,  sec.  662,  p.  549. 
Effect  of  appeal  bond  when  given,  sec.  663,  p.  550. 
When  no  bond  required  in  taking  an  appeal,  sec.  663,  p.  550. 
New  appeal  bond,  when  to  be  given,  sec.  672,  p.  556. 
Judgment  when  failure  to  give  new  appeal  bond,  sec.  673,  p.  657. 
Order  requiring  new  appeal  bond  to  be  given,  sec.  674,  p.  557. 
Judgment  on  failure  to  give  new  bond,  form  of,  sec.  675,  p.  558. 
Bond  when  appeal  granted  by  circuit  judge,  sec.  676,  p.  558. 
Filing  of  to  be  noted  in  docket,  sec.  608,  p.  585. 
Forthcoming  bond  given  to  obtain  possession  of  property  levied  on  by 

distress  warrant,  sec.  761,  p.  633. 
Forthcoming  bond  forfeited  where  to  be  returned,  sec.  763,  p.  635. 

clerk's  endorsement  thereon,  sec.  763,  p.  635. 

effect  of  such  endorsement,  sec.  763,  p.  635. 

form  of  such  endorsement,  sec.  765,  p.  636. 

when  treated  as  forfeited  authorizing  judgment  thereon,  sec.  766, 
p.  636. 

specific  defenses  to  taking  judgment  on  forfeited  forthcoming,  sec 
768,  p.  637. 

bond  may  be  quashed,  when,  sec.  768,  p.  637. 

quashing  notice  of  motion  to  take  judgment,  on  forfeited  forthcom- 
ing, sec.  769,  p.  638. 

order  quashing  forthcoming,  form  of,  sec.  770,  p.  638. 

order  overruling  motion  to  quash  such  form  of,  sec.  771,  p.  639. 

order  authorizing  issuance  of  execution  on  such,  form  of,  sec.  772, 
p.  639. 
Bond  given  for  support  of  bastard  child,  form  of,  sec.  792,  p.  663. 

judgment  on  such  bond,  form  of,  sec.  795,  p.  664. 
Bond  to  be  given  in  action  to  recover  personal  property,  sec.  835,  p.  689. 

to  whom  payable,  sec.  835,  p.  689. 

penalty  of,  sec.  835,  p.  689. 

condition  of,  sec.  835,  p.  680. 

form  of,  sec.  836a,  p.  601. 
Bond  to  be  given  for  return  of  property  in  action  for  Bpecific  recovery 
of,  sec.  842,  p.  693. 

penalty  of,  sec.  842,  p.  693. 

to  whom  payable,  sec.  842,  p.  693. 

condition  of,  sec.  842,  p.  693. 

delivery  of,  sec.  842,  p.  693. 
return  of,  sec.  842,  p.  693. 
form  of,  sec  843,  p.  693. 
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Exceptions  in  action  for  recovery  of  personal  property,  sec.  8S9,  p.  701. 
Form  of  such  exceptions,  bond  given  by  plaintiff,  sec.  860,  p.  701. 
Form  of  such  exceptions  to  bond  given  by  defendant,  sec.  801,  p.  701. 

security  for  costs,  sec.  01,  p.  185. 

form  of,  sec.  93,  p.  186. 

form  of,  since  removal  from  state,  sec.  05,  p.  187. 
To  be  given  by  justice,  sec.  7,  p.  4. 

penalty  of,  sec.  7,  pi  4. 

condition  of,  sec.  7,  pp.  4,  5. 

to  whom  payable,  sec.  7,  pp.  4,  6. 

liability  thereon,  sec.  7,  p.  5. 

where  to  be  filed,  sec  8,  p.  5. 


Action  to  recover  treble  damages  for  injury  to  or  destruction  of,  eec 

18b(n),pp.  24,  25. 
Action  to  recover  expenses  by  persons  compelled  to  drive  logs  or  lumber 

into,  sec.  18b(o),  p.  25. 

Boundary  line — 

Breaking  down,  destroying  or  defacing  any  monument  intended  to  maiic, 
warrant  for,  form  of,  sec.  986,  p.  822. 

Breach  of  peace — 

Jurisdiction  of  justice  to  prevent,  sec.  18v,  p.  103. 

Security  may  be  required  to  prevent  commission  of  offense  against  per- 
sonal property,  sec.  18v(b),  p.  104. 

Procedure  on  appearance  of  party  charged  with  intent  to  commit  an 
offense,  see.  18v(c),  p.  104. 

Appeal  to  circuit  court  in  cases  requiring  recognizance  to  keep  the  peaoe, 
sec.  18v(d),  p.  104. 

Persons  going  armed  with  dangerous  weapons,  sec.  18v(e),  p.  105. 

Affray  or  threats  made  or  other  unlawful  acts  in  presence  of  justiofl^ 
sec.  18v(f),  p.  105. 

Peace  warrant,  form  of|^  sec.  1037,  p.  863. 


Bribing  an  officer,  warrant  for,  form  of,  sec.  936,  p.  769. 
Attempting  to  bribe  an  officer,  warrant  for,  form  of,  sec.  937,  p.  770. 
Receiving  a  bribe  by  an  officer,  warrant  for,  form  of,  sec.  938,  p.  771. 
Another  form,  warrant  for,  sec.  992,  p.  825. 

Buggery — 

With  a  beast,  warrant  for,  form  of,  sec.  934,  p.  768. 
With  a  human  being,  warrant  for,  form  of,  sec.  935,  p.  768. 
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Burden  of  proof— 

Off-sets  of  defendant,  upon  whom  rests  to  establish,  sec.  Ill,  p.  208. 
Counter-claim  of  plaintiff,  rests  upon  plaintiff  to  establish,  sec.  125,  p.  227. 
Proof  of  plaintiff's  claim  though  defendant  do  not  appear,  upon  whom 

rests,  sec.  171,  p.  249. 
Upon  whom  it  resta  in  trial  of  action,  sec.  206,  pp.  301,  302. 

party  holding  affirmative,  sec.  266,  p.  301. 

rule  applies  when  right  depends  on  negative  allegation,  sec.  266,  p.  302. 

shifts  to  opposite  party  when,  sec.  286,  p.  302. 

on  defendant  to  prove  affirmative  defense,  sec.  266,  p.  302. 
Want  of  consideration,  evidence  as  to,  where  rests,  sec.  266,  p.  302. 
Payment  with  reference  to,  sec.  266,  p.  302. 
In  trial  of  right  of  property,  sec.  450,  p.  424. 
Bastardy,  on  charge  of,  sec.  798,  p.  667. 

Burglary- 
Breaking  and  entering  dwelling  house  in  night  time  with  intent  to  commit 

a  felony,  warrant  for,  form  of,  sec.  939,  p.  771. 
Entering  dwelling  house  in  night  time  without  breaking,  warrant  for, 

form  of,  sec.  940,  p.  772. 
Breaking  and  entering  dwelling  house  in  day  time  with  intent  to  commit' 

murder,  warrant  for,  form  of,  sec.  941,  p.  773. 
Entering  in  night  time  without  breaking  outhouse  adjoining  to  or  occu- 
pied with  a  dwelling  house,  warrant  for,  form  of,  sec.  942, 

p.  773. 
Breaking  and   entering,   or  entering   without   breaking,  an   office,   shop, 

store-house  or  railroad  car  with  intent  to  commit  larceny, 

warrant  for,  form  of,  sec.  943,  p.  774. 
Breaking  and  entering,  or  entering  without  breaking,  an  office,  shop,  etc., 

with  intent  to  commit  murder,  rape  or  robbery,  warrant  for, 

form  of,  sec.  944,  p.  774. 

Bnming  wood,  wheat,  etc. — 

Warrant,  form  of,  for  maliciously  burning,  sec.  974b,  pp.  797,  798. 


C 

Certificate — 

Of  justice  upon  examination  of  person  charged  with  crime, '  return  of 

to  clerk  of  court,  sec.  18q<i),  p.  98. 
what  it  shall  contain,  sec.  J8q(i),  p.  08. 
upon  default  of  accused  in  appearance  for  further  examination,  form 

of,  sec.  881,  p.  716. 
of  examination  and  recognizance,  sec.   ]Sq(k),  p.  98. 

form  of,  sec.  886,  p.  719. 
showing  whether  accused  was  committed  or  admitted  to  bail,  form 

of,  sec.  885,  p.  718. 
upon  warrant   when  recognizance  is  for  appearance  before  court  of 

another  county,  form  of,  sec.  888,  p.  721. 


> 
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Of  judge  for  fee  bill  of  justice  or  other  officer  payable  by  state,  form 

of,  Bee.  1090,  p.  801. 
Of  acknowledgment,  by  husband  and  wife,  form  of,  sec.  1002,  p.  805. 
by  wife  separately  from  husband,  form  of,  sec.  1003,  p.  896. 

married  woman   living  apart  from  her  husband,  form  of,  sec 
1004,  p.  896. 
corporation,  when  seal  is  affixed,  form  of,  sec.  1095,  p.  897. 
when  no  seal  affixed,  form  of,  sec.  1096,  p.  897. 
Of  transcript  by  justice  to  clerk  of  court  upon  appeal  taken,  sec  661 » 
p.  640. 
form  of,  sec.  666,  p.  551. 
Of  expenses  incident  to  examinations  in  criminal  cases,  sec.  24,  p.  115. 
Attendance  as  a  witness,  form  of,  sec.  1115,  p.  908. 
Description  and  appraisement  of  estray,  form  of,  sec  1118,  p.  900. 

OhattelB,  real- 
Leviable  on  by  execution,  sec.  600,  p.  510. 

Check  or  draft — 

Unlawful  to  make,  issue  or  deliver  without  funds  to  pay  the  same,  sec. 

18n(cc),  pp.   73,   74. 
Warrant  for  issuing,  without  fimds  to  pay  same  (felony),  form  of,  sec. 

974c,  p.  978. 
Warrant  for  issuing  check  without  funds  to  pay  same,  misdemeanor^ 

form  of,  sec.  1140,  p.  922. 

ChUd— 

Failure  to  send  to  school,  warrant  for,  form  of,  sec.  1036,  p.  862. 

Law  relating  to  failure  of,  to  attend  school,  sec.  18n(n),  p.  54. 

Warrant,  form  of,  for  employing,  unlawfully  absent  froqt.  school,  sec 

1128,  pp.  914,  915. 
Warrant,  form  of,  cruelty  to,  sec.  1023,  p.  833. 

Children's  gaardians — 

Warrant  for  depriving  state  board  of,  custody  of  child,  form  of,  sec.  1163^ 
pp.  935,  936. 

Cigarettes — 

Law  relating  to  sale  of,  sec.  18n(s),  pp.  66,  67. 

Warrant  for  unlawful  sale  of,  form  of,  sec.  1139,  p.  921. 

Duties  of  constable  and  other  peace  officers  relating  to  the  violation  of 

the  law  of,  sec.  18n(u),  pp.  67,  68. 
Smoking  on  school  premises,  sec.  18n(v),  p.  68. 

Circuit  court — 

Concurrent  jurisdiction  with  justice  in  criminal  cases,  when,  sec.  28,  p  117. 

in  civil  cases,  sec.  25,  p.  115. 
Amendment,  rules  relating  to,  apply  to  justices'  courts,  sec.  136,  p. 
Character  of  evidence  in  justice's  court  same  as  in,  sec.  207,  p.  269. 
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Discharge  of  defendant  from  arrest  by,  sec.  471,  p.  434. 

notice  of  defendant's  intention  to  apply  to  judge  of  in  vacation  to 
be  discharged  from  arrest,  sec.  484,  p.  440. 
Order  of  judge  of  to  deliver  defendant  to  jailer  after  adjudication  of 

guilty  of  fraud,  sec.  487,  p.  442. 
Appeal  from  justice,  tried  de  novo  in,  sec.  654,  p.  545. 
pleadings  in  on  Buch  appeal,  sec.  667,  p.  551. 
continuance  of  case,  sec.  668,  p.  553. 
trial  to  be  by  jury  of  twelve,  when,  sec.  669,  p.  554. 
when  may  be  tried  in,  sec.  670,  p.  556. 
appeal  bond  new,  when  to  be*given  in,  sec.  672,  p.  556. 
judgment  to  be  rendered  on  failure  to  give  bond,  sec.  673,  p.  567. 

form  of,  sec.  675,  p.  558. 
order  requiring  new  appeal  bond,  form  of,  sec.  674,  p.  557. 
When  to  be  granted,  sec.  676,  p.  558. 
Application  for,  sec.  676,  p.  558. 

good  cause  to  be  shown  why  appeal  not  taken  within  ten  days,  sec 

676,  p.  558. 
what  constitutes  such  good  cause,  sec.  677,  p.  559. 
what  application  to  contain,  sec.  678,  p.  561. 
facts  constituting  good  cause  may  be  independent  of  petition,  sec. 

678,  p.  562. 
truth  of  facts  in  petition  not  to  be  questioned,  sec.  679,  p.  562. 
X)etition,  form  of,  sec.  680,  p.  562. 
Order  to  be  made  by  court  or  judge  when  appeal  granted,  sec.  681,  p.  564. 
requisites  of  such  order,  sec.  681,  p.  564. 
form  of,  when  awarded  by  court,  sec.  682,  p.  564. 
form  of,  when  appeal  awarded  by  judge  in  vacation,  sec.  683,  p.  565. 
Will  be  dismissed,  when,  sec.  684,  p.  566. 

order  dismissing,  because  title  to  real  estate  brought  in  question, 
form  of,  sec.  685,  p.  567. 
because  improvident ly  awarded,  form  of,  sec.  686,  p.  568. 
will  not  be  dismissed,  when,  sec.  687,  p.  568. 
dismissal  of  appeal,  order  overruling  motion  for,  form  of,  sec.  688, 

p.  670. 
judgment  to  be  rendered  against  appellant  and  those  signing  appeal 
bond,  sec.  689,  p.  571. 
form  of,  sec.  600,  p.  571. 

when  bond  given  for  costs  only,  sec.  691,  p.  571. 
when  rendered  in  favor  of  appellant,  sec.  602,  p.  572. 
rules  and  principles  governing  in  entry  and  rendition  of  judgments 

on  appeals,  sec.  673,  p.  657. 
costs  of  appeal,  sec.  694,  p.  582. 
Report  of  sheriff  to  for  failure  of  person  to  assist  in  making  arrest,  sec. 

731,  p.  608. 
Order  of  directing  party  failing  to  assist  to  show  cause  why  he  should 
not  be  fined,  form  of,  sec.  732,  p.  609. 
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Order  hearing  case   and  imposing  fine  for  refusing  to  obey   officer    t-* 

assist  sheriff,  sec.  733,  p.  600. 
Forthcoming  bond  forfeited  in  case  of  levy  for  rent,  to  be  returned   la 

clerk   of,  see.  7li.'<,  j).  035. 
Forthcoming  bond,  quashing  notice  of  motion  to  take  judgment  on,  sec. 
769,  p.  638. 
order  quashing  such   forfeited  forthcoming  bond,  form  of,  sec.  770, 

p.  638. 
overruling  motion  to  quash,  form  of,  sec   771,  p.  639. 
authorizing  issuance  of  execution  on,  form  of,  sec.  772,  p.  639. 
Form  of  order  directing  proceedings   in  bastardy  conducted  in   name   of 
county  court,  sec.  786,  p.  660. 
trial  of  charge  of,  how  conducted  in,  sec.  787,  p.  661. 
order  making  up  issue,  empaneling  jury,  hearing  evidence  and  ren- 
dering verdict,  form  of,  sec.  788,  p.  661. 
judgment  on  verdict  when  defendant  found  guilty  and  bond  given 

for  support  of  child,  form  of,  sec.  789,  p.  662. 
judgment   on    verdict   when   defendant   found    guilty   and    no    bond 

given,  form  of,  8«x.  790,*  p.  662. 
judgment  on  verdict  of  not  guilty,  form  of,  sec.  791,  p.  663. 
proceedings  on  bond  when  defendant  fails  to  comply  with  conditions 
thereof,  sec.  793,  p.  664. 
notice  of  motion  to  take  judgement,  form  of,  sec.  794,  p.  664. 
judgment,  form  of,  sec.  795,  p.  664. 
Appeals  in  criminal  cases,  sec.  913,  p.  745. 

papers  to  be  delivered  by  justice  to  clerk  of  upon  appeal,  sec.  913» 

p.  746. 
trial  in,  sec.  913,  p.  746. 

docket  entry  allowing  appeal  to  defendant,  form  of,  sec.  914,  p.  746. 
appeal  matter  of  right,  sec.  916,  p.  750. 
order  trying  case  on  appeal,  form  of,  sec.  917,  p.  750. 
Appeal  to,  waiver  of  defects  in  summons  or  service  thereof,  sec:  61,  p.  166^ 

Civil  actions  (jurisdiction  of  justice  in) — 

Plaintiff  can  not  split  his  claim,  sec.  37,  p.  123. 

claim  for  unliquidated  damages  may  be  reduced,  sec.  37,  p.  123. 
founded  on  contract  may  be  released  in  part,  sec.  37,  p.  123. 
part  of  demand  may  be  waived,  sec.  37,  p.  123. 
separate  suits  on  promissory  notes,  sec.  37,  p.  123. 
several  demands  based  on  contract,  sec.  37,  p.  123. 
Includes  actions  authorized  by  statute  or  common  law,  sec.  38,  p.  126. 
None  imknown  to  common  law  not  given  by  statute,  sec  38,  p.  126. 
Different  forms  at  common  law,  only  civil  actions  before  a  justice,  sec 

38,  p.  126. 
Subjects  of  recovery  in,  sec.  39,  p.  127. 

money  due  on  contract,  which  includes,  sec.  39,  p.  127. 

sum  certain  or  readily  reducible  to  a  certainty,  sec.  39,  p.  127. 
judgments  and  decrees,  sec.  39,  p.  127. 
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penalties  and  forfeitures,  sec.  30,  p.  128. 

contracts  under  seal,  sec.  39,  p.  128. 

not  under  seal,  which  embraces,  sec.  39,  p.  128. 

open  accounts,  sec.  39,  p.  128. 

promissory" notes,  sec.  39,  p.   128. 

bills  of  exchange,  sec.  39,  p.   128. 

money  due   for  labor,   sec.  39,   p.   128. 
upon   an   award,   sec.   39,   p.    128. 
upon   a  policy   of  insurance,  sec.  39,  p.   128. 

demand  against  a  county  court,  sec.  39,  p.  128. 
damages  for  breach  of  contract,  sec.  39,  p.  128. 
money  which  ought  to  be  paid  or  refunded,  sec.  39,  p.  129. 
damages  for  breach  of  warranty,  sec.  39,  p.  129. 
use  and  occupation  of  real  estate,  sec.  39,  p.  130. 
attorney's  fees,  sec.  39,  p.  130. 

money  paid  under  contract  which  has  failed,  sec.  39,  p.  130. 
er  which  has  been  rescinded,  see.  39,  p.  130. 
recovery  back  of  money  obtained  by  fraud,  sec.  39,  p.  130. 

or  paid  by  mistake,  sec.  39,  p.  130. 

money  agreed  to  be  paid' on  disputed  claim,  sec.  39,  p.  130. 
damages  for  defective  machinery,  sec.  39,  p.  130. 
debt  paid  by  counterfeit  bills,  sec.  39,  p.  130. 
debt  payable  installments,  sec.  39,  p.  131. 
breach  of  warranty  in  deeds,  sec.  39,  p.   131. 
specific  personal  property,  sec.  39,  p.  131. 
damages  for  a  wrong,  which  includes,  sec.  39,  p.  132. 

wrongful  conversion  of  personal  property,  sec.  39,  p.  133. 

injury  to  real  or  personal  property,  sec.  39,  p.  138. 
extends  to  recovery  of  money,  possession  of  property,  and  damages 

not  exceeding  $300,  sec.  18b (a),  p.  20. 
trespass  to  real  property,  sec.  18b(c),  p.  20. 
unlawful  detention  of  real  property,  see.   18b(c),  p.  20. 
attachment  cases,  sec.   18c,  p.  27. 
issuance  of  distress  warrants  for  rent,  sec.  18d,  p.  30. 
arrest  of  defendant  in,  sec.  18h,  p.  31. 

recovery  of  damages  for  sheep  killed  by  dogs,  sec.  I8i,  p.  32. 
cause  of  action  must  have  arisen  in  the  county,  sec.  31,  p.  118. 
or  defendant  reside  in  the  county,  sec.  3i,  p.   118. 
or  being  non-resident  has  property  or  is  found  within  the  county, 

sec.  31,  p.  118. 
no  jurisdiction,  where  justice  interested  or  related  to  party,  sec.  32, 

p.  119. 
trial  of,  in  case  of  sickness  or  disability  or  absence  of  justice,  sec. 

33,  p.  120. 
test  of,  amount  demanded  in  summons,  sec  36,  p.  121. 

Olerk  of  circuit  court — 

Examination  and  recognizance  by  justice  to  be  certified  to,  sec.  18q(k), 
p.  98. 
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Order  discharging  recognizance  to  be  filed  with,  sec.  18q(l),  p.  98. 

Court  taking  recognizance  and  warrant  to  be  certified  to,  see.   18q(k), 

p.  98. 
Expenses  incident  to  examination  certified  to,  sec.  24,  p.  115. 
Form  of  subpoena  duces  tecum  issued  by,  sec.  284,  p.  314. 
List  of  fines  to  be  certified  to,  sec.  723,  p.  605. 
Forfeited  forthcoming  bond  to  be  returned  to,  sec.  763,  p.  635. 
Endorsement  of,  on  forfeited  forthcoming  bond,  see.  764,  p.  636. 
Form  of  endorsement  on  forfeited  forthcoming  bond  by,  sec.  765,  p.  636. 
Form  of  certificate  of  justice,  to,  showing'  whether  accused  committed 

or  bailed,  sec.  885,  p.  718. 
Form  of  certificate  of  justice  of  examination  and  recognizance  of  party 

charged  with  crime,  to,  sec.  886,  p.  719. 
Form  of  execution  issued  by,  on  justice's  judgment,  sec  617,  p.  519. 

Goal  land — 

Right  of  owner,  to  enter  mine  of  coterminous  owner,  sec.  18e,  p.  30. 

Commencement  of  action  (See  Procedure  in  civil  actions) — 

Unlawful  entry  and  detainer,  how  commenced,  sec.  506,  p.  452. 
Action,  civil,  how  commenced,  sec.  52,  p.  157. 

appearance  and  agreement  of  parties,  sec.  52a^  p.  157. 

docket  entry  commencing  action  by  appearance  of  parties,  form  of, 
sec.  52b,  p.  158. 

Commitment — 

Form  of,  minor  to  reform  school,  sec.  780,  p.  646. 
Form  of,  for  contempt,  sec.  526,  p.  467. 

Common  law — 

No  jurisdiction  of  justice  at,  sec.  18a,  p.  19. 

Jurisdiction  of  justice  includes  all  actions  authorized  by,  sec  38,  p.  126. 
Justice  no  jurisdiction  in  actions  unknown  to,  when,  sec.  38,  p.  126. 
Different  forms  of  action  at,  civil  actions  only  before  justice,  sec.  38, 

p.  126. 
Subjects  of  recovery  in  different  forms  of  action  at,  sec.  39,  p.  127. 
Forms  of  action  used  at,  not  known  in  justice's  court,  sec.  100,  p.  193. 
Levy  on  property  for  rent  upon  premises  at,  sec.  751,  p.  628. 
Defenses  to  distress  warrant  at,  sec.  760,  p.  633. 
Specific  personal  property,  civil  action  for  at,  known  as  detinue,  sec.  39(d) » 

p.  131. 

Complaint  in  civil  actions — 

SuflSciency  of,  sec.  101,  p.  194. 

Docket  entry  when  oral,  form  of,  sec.  101a,  p.  195. 

illustrations  of  sufficiency  of  docket  entry,  sec.  101a,  p.  195. 

for  work  and  material,  sec.  101a,  p.  196. 

on  promissory  note,  sec.  101a,  p.  196. 

for  negligence  by  railroad  company,  sec.  101a,  p.  196* 
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Written,  form  of,  sec.  102,  p.  197. 

illustratiye  forms  of,  sec.  102,  p.  197. 

for  money  due  on  contract,  sec.  102,  p.  197. 

for  goods,  wares  and  merchandise,  see.  102,  p.  197. 

when  action  is  upon  a  judgment,  sec.  102,  p.  197. 

for  recovery  of  damages  for  a  wrong,  sec.  102,  p.  198. 

for  negligence  of   railroad  company  in   killing  stock,  see.   102, 

p.  198. 
for  assault  and  battery,  sec.  102,  p.  199. 
for  cutting  and  converting  timber,  sec.  102,  p.  200. 
Joining  two  or  more  causes  of  action,  sec.  103,  p.  201. 
Statement  by  plaintiff  in  action  founded  on  note  or  other  writing,  foml 

of,  sec.  104,  p.  201. 
Action  to  recover  apeciflc  personal  property,  form  of,  sec  833,  p.  088. 
another  form  of,  in  such  case,  sec.  834,  p.  689. 

Oomponnding  offense — 

Warrant  for,  form  of,  sec.  998,  p.  829. 

Ooncnrrent  jnrisdiction — 

Of  justice  with  circuit  court  in  civil  cases,  sec.  25,  p.  115. 
in  criminal  cases,  when,  sec.  28,  p.  117. 

Conductor  of  railroad  company — 

Keeping  door  of  car  locked  while  car  in  motion,  warrant  for,  form  of, 

sec.  978,  p.  818. 
Person  intoxicated  while  in  charge  of  locomotive  or  while  acting  as  or 

brakeman,  warrant  for,  form  of,  sec.  987,  p.  822. 

Conservator  of  the  peace — 

Justice  may  act  as,  sec.  18u,  p.  101. 

May  arrest  person  suspected  of  felony,  sec.  18u,  p. 

Person  committing  breach  of  peace,  sec.  18u,  p.  101. 

Conspiracy — 

Warrant,   form   of,   to   inflict   bodily   injury   and   in   pursuance   thereof 
inflicting  such  injury,  sec.  974d,  pp.  798,  799. 

Qonstables,  powers,  duties  and  liabilities  of — 

Shall  not  act  as  agent  or  attorney  when,  sec.  704,  p.  697. 

penalty  for  so  acting,  sec.  704,  p.  597. 
Special  constable,  powers  and  duties  of,  sec.  705,  p.  597. 
Not  to  purchase  judgment  of  justice,  sec.  706,  p.  598. 
Not  to  purchase  property  sold  under  execution  when,  sec.  709,  p.  599. 

penalty  therefor,  sec  709,  p.  599. 
Failure  to  make  return  of  execution  or  order  of  sale,  penalty,  sec  710^ 
p.  599. 
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Failure  to  pay  money  received  thereunder,  sec.  710,  p.  599. 
Liability  of  and  sureties  for  failure  to  make  return  or  pay  over  money, 
sec.  710,  p.  600. 
fines  in  such  case,  sec.  710,  p.  600. 
extent  of  fine,  sec.  710,  p.  600. 
Liability  of  for  failure  to  pay  money  shown  by  return  on  execution  or 
order  of  sale  to  have  been  made  by  him,  sec.  711,  p.   600. 
recovery   of   such   money   by  motion,   sec.   711,  p.  600. 
by  whom   recoverable,  sec.   711,  p.   600. 
extent  of  recovery,  sec.  711,  p.  600. 
notice  of  motion  to  recover  money  from  where  liability  appears  from 

return  on  execution,  form  of,  sec.  712,  p.  601. 
docket    entry  of    motion,   proceedings    and   judgment   against   officer 
where  return  on  .execution  or  order  of  sale  shows  liability  for 
money  received,  form  of,  sec.  713,  p.  602. 
Duty  of  to  attend  all  trials  before  justice  when,  sec.  724,  p.  606. 
Duty  of  to  note  thereon  time  process  was  received,  sec.  725,  p.  606. 
must  execute  same,  sec.  725,  p.  606. 
must  make  return  thereon,  sec.  72.),  p.  606. 
Must  pay  to  justice  all  money  received  by  him  when,  sec.  725,  p.  606. 
Authority  exercised  by  in  executing  process,  sec.  720,  p.  606. 

same  authority  as  would  be  lawful  for  sheriff  to  exercise,  sec.  726, 
p.  606. 
Failure  of  oflTicer  to  discharge  duty  with  reference  to  execution  and  re- 
turn  of   process,   penalty,  sec.   727,   p.  600. 
Who  to  perform  unfinished  work  of  going  out  of  office,  sec.  728,  p.  607. 
Every  constable  going  out  of  office  to  finish  business  in  hand,  sec.  72S, 
p.  607. 
to  deliver  to  successor  all  process  and  orders  in  hand  when,  sec.  728, 

p.  607. 
to  take  receipt  therefor,  sec.  728,  p.  607. 

entry  of  such  receipts  upon  justice's  docket,  sec.  728,  p.  607. 
Who  to  perform  duties  of  upon  death  of  constable,  sec.  728,  p.  607. 
May  call  persons  to  assist  in  execution  of  official  duty  in  criminal  case, 
sec.  734,  p.  600. 
in  preservation  of  peace,  sec.  734,  p.  609. 
or  in  prevention  of  breach  of  the  peace,  see.  734,  p.  609. 
Execution  of  process  on  Sunday,  sec.  735,  p.  010. 

no  civil  process  to  be  executed  on  Sunday  except,  sec.  735,  p.  610. 
attachment  may  be  executed  on  Sunday  when,  sec.  735,  p.  610. 
Arrest  in  criminal  and  civil  actions,  sec.  730,  p.  610. 
what  constitutes,  sec.  736,  d.  _010. 

what  constitutes  taking  party  into  custody,  sec.  730,  p.  610. 
can  only  arrest  person  named  in  warrant,  sec.  736,  p.  611. 
officer  should  have  process   in   his   pos.session,  sec.  736,  p.  611. 
use  of  force  to  effect  arrest,  sec.  736,  p.  611. 
extent  of  force  which  may  be  used,  sec.  736,  p.  Oil. 
can  not  commit  trespass  in  making  arrest  when,  sec.  736,  p.  611. 
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cruel  or  unusual  exposure  of  prisoner,  sec.  736,  p.  611. 
taking  life  to  effect  arrest,  sec.  736,  p.  612. 

when  life  may  be  taken,  sec.  736,  p.  612. 
breaking  doors  to  effect  arrest,  sec.  736,  p.  612. 
stopping  train  to  effect  arrest,  sec.  736,  p.  612. 
making  arrest  without  process,  sec.  736,  p.  613. 

when  may  be  without  process,  sec.  736,  p.  61S. 
disposal  of  person  arrested,  sec.  736,  p.  613. 
arrest  by  private  person,  sec.  736,  p.  613. 

Contempt  and  punishment  therefor — 

Jurisdiction  of  justice,  sec.  35,  p.  120. 

Contemptuous  and  insolent  behavior  during  trial  of  cause,  see.  85,  p.  120. 
Improper  conduct  in  presence  of  justice  during  trial,  sec.  35,  p.  121. 
Violence  or  threats  towards  the  justice,  sec.  35,  p.  121. 
Misbehavior  of  an  officer  in  his  official  character,  sec.  35,  p.  121. 
Disobedience  or  resistance  by  officer,  juror,  witness  or  party,  sec.  35,  p.  121. 
Right  to  punish  for,  derived  from  statute,  sec.  521,  p.  464. 
Power  to  punish  for,  inherent  in  courts  of  record,  sec.  521,  p.  464. 
Procedure  in  cases  of,- sec.  522,  p.  464. 

order  of  arrest  to  issue,  sec.  522,  p.  465. 

opportunity  to  be  heard  must  be  given,  sec.  522,  p.  466. 
Duty  of  justice  upon  hearing  case  of,  sec.  522,  p.  465. 
Extent  of  fine,  sec.  522,  p.  465. 
£xtent  of  imprisonment,  sec.  522,  p.  465. 
When  contempt  committed  out  of  justice's  presence,  sec.  522,  p.  465. 

procedure  in  such  case,  sec.  522,  p.  465. 
Order  of  arrest  charging  person  with  contempt,  form  of,  sec.  523,  p.  465. 
V  Conviction  in  cases  of,  sec.  524,  p.  466. 

Warrant  of  commitment  on  conviction  of,  sec.  524,  p.  466. 

Docket  entry  of  conviction  for,  form  of,  sec.  52.3,  p.  466. 

Commitment  for,  form  of,  sec.  526,  p.  467. 

Contempt  of  court  is  in  nature  of  criminal  offense,  sec.  527,  p.  467. 

Proceeding  for,  criminal  in  character,  sec.  527,  p.  467. 

How  proceeding  for  entitled,  sec.  527,  p.  467. 

Proceedings  distinct  from  suit  in  which  committed,  sec.  527,  p.  467. 

Rules  of  evidence  applicable  to  cases  of,  sec.  527,  p.  468. 

Contempts  in  the  presence  of  the  court  or  justice,  sec.  528,  p.  468. 

may  be  punished  upon  knowledge  of  judge  or  justice,  sec.  528,  p.  468. 
Issuance  of  order  or  rule  against  party  charged  with,  sec.  528,  p.  468. 
Evidence  necessary  to  convict  of,  sec.  529,  p.  468. 
W^ho  to  determine  what  constitutes,  sec.  530,  p.  468. 

Oontinnance —  x 

Allowed  to  defendant  as  matter  of  right  when,  sec.  144,  p.  2S6» 
upon  making  oath  of  just  defense,  sec.  144,  p.  236. 
because  of  absence  of  counsel,  sec.  144,  p.  236.  * 

because  of  absence  of  witnesses,  sec.  144,  p.  237. 
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Docket  entry  of  oath  made  orally  before  Jnstiee  to  eoniinne  ease  for 

seven  days,  form  of,  sec.  145,  p.  237. 
Affidavit  to  continue  case  for  seven  days  because  of  just  defense,  form 

of,  sec.  146,  p.  237. 
Docket  entry  continuing  case  for  seven  days  on  affidavit  of  just  defense, 

form  of,  sec.  147,  p.  237. 
Justice  may  continue  of  his  own  motion,  when,  sec.  148,  p.  238. 
may  be  without  consent  of  either  party,  sec.  148,  p.  238. 
shall  not  exercise  privilege,  when,  sec.  148,  p.  238. 
if  defendant  in  custody,  when  to  be  discharged  because  of  continuance, 

sec.  148,  p.  238. 
docket  entry  where  justice  continues  case  of  his  own  motion,  form 
of,  sec.  149,  p.  238. 
To  enable  party  to  obtain  evidence  of  absent  witness,  sec.  150,  p.  238. 
must  be  on  oath  showing  proper  ground  for,  sec.  150,  p.  238. 
what  must  be  shown  on  oath  to  obtain,  sec.  150,  p.  238. 
affidavit  for  to  enable  party  to  obtain  evidence,  form  of,  sec.  151,  p. 

230. 
docket  entry  granting  on  affidavit  of  absent  witness,  form  of,  sec 
152,  p.  239. 
Kot  granted  for  more  than  three  months  except  by  consent  of  parties, 

sec.  153,  p.  240. 
Cost  of,  who  must  pay,  sec.  154,  p.  240. 

party  upon  whose  application  made,  sec.  154,  p.  240. 

except  when  adversary  subpoenaed  and  fails  to  attend,  sec.  154, 

p.  240. 
unless  adversary  show  good  cause  for  such  failure,  sec.   154,  p. 

240. 
docket  entry  adjudging  costs  against  party  for  failure  to  attend 
as  witness,  form  of,  sec.  155,  p.  240. 
Because  of  sickness  or  other  necessity,  sec.  156,  p.  240. 

sickness  or  other  inevitable  accident  good  ground  for,  sec.  156,  p.  241. 

sickness  of  justice,  sec.  156,  p.  241. 

costs  in  such  case,  sec.  156,  p.  241. 

sickness  of  member  of  party's  family,  sec.  156,  p.  241. 

absence  of  leading  counsel  on  account  of  sickness,  sec.   Ic6,  p.  241. 

sickness  of  material  witness,  sec.  166,  p.  241. 

death  of  near  relative,  sec.  156,  p.  241. 

continuance  by  agreement  of  parties,  sec.  157,  p.  241. 

may  be  upon  such  terms  as  are  mutually  agreed,  sec.  157,  p.  241. 
agreement  continuing  case,  form  of,  sec.  158,  p.  242. 
action  not  to  be  discontinued  for  failure  of  justice  to  attend  on  day 

of  trial,  sec.   159,  p.  242. 
what  to  be  done  when  justice  fails  to  attend,  sec.  159,  p.  242. 
docket  entry  where  justice  is  absent,  form  of,  sec.   160,  p.  243. 

action  on  appeal  in  circuit  court  because  of  amendment  of  plead- 
ings, sec.  668,  p.  553. 
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docket  entry  granting,  on  motion  of  accused,  and  requiring  recog- 
nizance, sec.  893,  p.  726. 
docket  entry  granting,  on  motion  of  accused,  and  committing  him  to 
jail   in   default  of  recognizance,  sec.  804,  p.  726. 
another  form,  on  motion  of  accused,  sec.  895,  p.  727. 
docket  entry  granting  continuance  on  motion  of  state,  sec.  896,  p.  727. 
another  form  on  motion  of  state,  sec.  897,  p.  727. 

Contract — 

Jurisdiction  of  justice  in  case  of,  sec.  39,  p.  127. 
money  due  on,  sec.  39,  p.  127. 
judgments  and  decrees,  sec.  39,  p.  127. 
under  seal,  sec.  39,  p.  128. 
notes,  sec.  39,  p.  128. 
breach  of  warranty,  sec.  39,  p.  128. 
breach  of  warranty  in  deeds,  sec.  39,  p.  131. 
bonds  (always  under  seal),  sec.  41,  p.  144. 
benefit  of  third  parties,  sec.  41,  p.  145. 
made  in  wrong  name,  sec.  41,  p.  146. 

Coroner— 

General  observations  relating  to,  sec.  1039,  p.  866. 
Justice  may  act  as,  when,  sec.  18,  1039,  p.  866. 
Coroner  must  be  notified,  sec.  1040,  p.  867. 

whose  duty  to  give  notice,  sec.  1040,  p.  867. 
when  notice  shall  be  given,  sec.  1040,  p.  867. 
notice  as  to  accident  in  mines,  sec.   1040a,  p.  867. 
who  to  give  notice  in  such  case,  sec.  1040a,  p.  867. 
Jury,  qualification  of  in  Buoh  case,  sec.  1040a,  p.  867. 
Inquests,  number  which  may  be  held,  sec.  1041,  p.  868. 
•  Appointment  of,  sec.  1042,  p.  868. 
Term  of  office,  sec.  1042,  p.  868. 
Oath  of,  sec.  1042,  p.  868. 
Official  duties  of,  sec.  1042,  p.  868. 

Elzecution  of  warrant  or  subpoena  by  constable  issued  by,  sec.  1043,  p. 
868. 
penalty  of  officer  for  failure  to  perform  this  duty,  sec.  1043,  p.  868. 
Additional  jurors,  when  may  be  summoned  to  hold   inquest,  sec.   1044, 

p.  869. 
Oath  to  be  administered  to  jurors  at  inquest,  form  of,  sec.  1044,  p.  869. 
Witnesses  may  be  compelled  to  attend  at  inquest,  sec.  1045,  p.  869. 
Witnesses  to  be  sworn,  sec.  1045,  p.  869. 
Evidence  to  be  reduced  to  writing,  sec.  1045,  p.  869. 
Inquest  to  be  returned  by  the  jury,  sec.  1046,  p.  86^9. 
Form  of  inquest  to  be  returned,  sec.  1046,  p.  S7Q. 
Return  of  inquest  to  be  to  circuit  court,  sec.  1047,  p.  870. 
Recognizance  of  witnesses  must  require  appearance  at  trial  of  accused, 

sec.  1047,  p.  870. 
Arrest  of  person  charged  with  offense  as  found  by  inquest,  sec   1048, 
p.  870. 
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Burial  of  body  of  deceaaed.  soo.  1040,  p.  870. 

costs  incident  thereto,  sec.   1049.  p.  870. 
Compensation   of   coroner's  jury,  see.    1049,  p.  870. 
Inquest,  not  to  be  held  when,  sec.  1049,  p.  870. 
Attendance  of  physician  at  inquest,  sec.  lO.lO.  p.  871. 

compensation    of   such   physician,   sec,    lOoO,  p.   871. 

forfeiture  for  neglect  of  duty,  sec.   lOol,  p.  871. 
Inquest  may  be  held  on  Sunday,  sec.  10.52,  p.  872. 
Deaths,  report  of  by,  sec.  1053,  p.  872. 

matters  to  be  reported  by  connected  with  any  death,  sec.  1054,  p.  872. 
Acting  before  taking  oath,  sec.   1056,  p.  872. 

penalty  for,  sec.  1056,  p.  872. 
Under  what  circumstances  inquest  must  be  held,  sec.  1057,  p.  873. 

this  matter  rests  in  discretion  of,  sec.  10.'i7,  p.  873. 

discretion  must  not  be  arbitrary  one,  sec.  1057,  p.  873. 
Duty  of  at  common   law,  sec.  1057,  p.  873. 
Time,  place  and  manner  of  holding  inquest  by,  sec.  1058,  p.  873. 

to  be  convenient  time  after  death,  sec.  105S,  p.  873. 

must  be  upon  a  view  of  the  body,  sec.  1058,  p.  874. 

when  body  has  been  buried,  sec.  1058,  p.  874. 

body  should  be  exhumed,  when,  sec.   1038,  p.  874. 
Physicians  and  surgeons  as  witnesses  before,  sec.   1050,  p.  874. 

may  be  compelled  to  give  opinion   as  to  cause  of  death,  sec.   1059, 
p.   874. 

can  not  be  compelled  to  touch  body,  sec.   1059,  p.  874. 
Post  mortem  examination  of  body  by  coroner,  sec.  10.')9,  p.  874. 
Proclamation  by  constable  when  jury  of  inquest  assembled,  form  of,  sec 

1000,  p.  875. 
Proclamation  for  appearance  of  witnesses  to  testify  at  inquest,  form  of, 

sec.  1061,  p.  875. 
Warrant  to  constable  directing  jurors  to  be  summoned  to  serve  at   in- 
quest, form  of,  sec.  1062,  p.  875. 
Summons  to  attend  upon  coroner's  inquest,  form  of,  sec.  1063,  p.  876. 
Warrant  of  arrest  by  justice  aa,  form  of,  sec.   1064,  p.  876. 
Arrest  of  party  accused  by  inquest  by.  sec.  1005,  p.  877. 

proceedings  in  such  case,  sec.   1065,  p.  877. 

CorporationB — 

Service  of  process,  upon  domestic,  statute  relating  to,  sec.  77,  p.  178. 
upon  president  or  chief  officer,  sec.  77,  p.  178. 

any  officer,  director,  trustee  or  agent,  when,  sec.  77,  p.  178. 
principal  office,  service  to  be  at,  sec.  77,  p.  178. 
county  in  which  service  to  be  made,  sec.  77,  p.  178. 
upon  foreign,  sec.  .78,  p.  178. 
upon  insurance  company,  sec.  79,  p.  179. 

how  to  be  made,  sec.  70,  p.  179. 

where  to  be  made,  src.  70,  p.   179. 

on   attorney   of,  sec.  79,  p.    179. 
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by   delivery   to   persons   other   than   those   named   in   section   75,   76 

and  77,  sec.  81,  p.  179. 
upon  person  appointed  to  accept  service,  sec.  81,  p.  179. 
county  in  which  service  must  be  made,  sec.  82,  p.  179. 
books  of,  as  evidence,  sec.  279,  p.  310. 
franchises  of,  not  leviable  on   by  execution,  when,  sec.   600,  p.  512. 

Costs  (See  Fees)— 

Sheep  killed  by  dogs,  in  case,  sec.  18i,  p.  32. 

Guardian   for  infant  plaintifT  liable  for,  sec.  42,  p.   147. 

Security  for  costs,  plaintiff  must  give,  when,  sec.  91,  p.  185. 

how  such  security  may  be  given,  sec.  92,  p.  186. 

form  of  bond  in  such  case,  sec.  93,  p.   186. 

docket  entry  showing  security  for  given,  sec.  94,  p.  187. 

form  of  bond  for  security  for,  where  plaintiff  has  removed  from  state, 
sec.  95,  p.  187. 

judgment  on  bond  given  for  security  for,  how  taken,  sec.  96,  p.  188. 

notice  to   take  judgment  on  bond  given   for  security  for,   form  of, 
sec.  97,  p.  188. 
Continuance  of  case,  costs  of,  who  to  pay,  sec.  154,  p.  240. 
Docket  entry  giving  costs  against  a  party  for  his  failure  to  attend  as  a 

witness,  sec.   155,  p.  240. 
Upon  dismissal  of  action,  sec.   IC3,  p.  246. 
Rehearing  of  attachment  case,  sec.  397,  p.  388. 
On  trial  of  right  of  property,  sec.  450,  p.  424. 

Upon  setting  verdict  aside  and  awarding  new  trial,  sec.  584,  p.  499. 
Upon  appeal  to  circuit  court,  sees.  673,  689,  pp.  557,  571. 
Appellant  to  pay  costs  on  appeal,  when,  sec.  694,  p.  582. 
Noting  of  in  docket  of  justice,  sec.  698,  p.  585. 
Of  coroners  and  others  connected  with  inquest,  sec.  1086,  p.  888. 
Garnishee  in  attachment,  allowed,  when,  sec.  425,  p.  404. 

Coterminous  owner  of  mine — 

Right  of  entry  on  land  of  another,  sec.  18e,  p.  30. 
when  he  may  enter,  sec.  18e,  p.  30. 
issuance  of  summons  in  such  case,  sec.  18e,  p.  30. 
designation  of  time  and  place  for  entry,  18e,  p.  30. 
costs  in  such  case,  by  whom  to  be  paid,  sec.  18e,  p.  30. 

Counter  claini — 

Plaintiff  may  file  any  he  has  against  defendant,  sec.  125,  p.  227. 
Burden  of  proof  in  such  case,  sec.  125,  p.  227. 

same  principles  apply  as  to  same  matter  on  part  of  defendant,  sec. 
125,  p.  227. 
Form  of  when  filed  by  plaintiff,  sec.  126,  p.  227. 
Embraces  what,  sec.  108,  p.  205. 

answer  setting  up  recoupment  as,  form  of,  sec.  109,  p.  206. 

when  must  be  produced,  sec.  113b,  p.  213. 
pleaded,  need  not  be,  when,  sec.  113c,  p.  214. 
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Covenant — 

A  civil  action  before  a  justice,  sec.  39,  p.  130. 
What  may  be  recovered  in,  sec.  39,  p.  131. 

Cow- 
Warrant,  form  of,  for  selling  milk  from,  affected  with  tuberculosis,  sec. 
10^31,  p.  851. 

Crime — 

Person  found  in  this  state  charged  with,  committed  in   another  state, 
sec.  18n(aa),  p.  69. 
complaint  in  such  case,  sec.  18n(aa),  p.  69. 
issuance  of  warrant  thereon,  sec.  18n(aa),  p.  69. 

Criminal  actiomi  (See  Jurisdiction  of  a  jmrtioe;  eriminal  proce- 
dnie;  arrest  and  bail;  actions,  criminal,  trial  of;  ap* 
peals  in  criminal  cases) — 

Criminal  complaint — 

Proceedings  to  commit  minor  to  reform  school  commenced  by,  sec.  773a, 

p.  641. 
Forms  of  complaint  to  commit  minor  to  reform  school,  sees.  774,   776, 

pp.  641-644. 
General  form  of,  to  obtain  warrant  of  arrest,  sec.  868,  p.  709. 
Form  of,  in  abduction  with  intent  to  marry,  sec.  918,  p.  759. 
Definition  of,  sec.  919,  p.  759. 
Form  of,  in  abduction  with  intent  to  prostitute,  sec.  921,  p.  760. 

Criminal  procedure,  arrest  and  bail — 

Arrest,  what  constitutes,  sec.  736,  p.  610. 

can  only  arrest  person  named  in  warrant,  sec.  736,  p.  611. 

officer  should  have  process  in  his  possession,  sec.  736,  p.  611. 
Use  of  force  to  effect  arrest,  sec.  736,  p.  611. 

extent  of  force  which  may  be  used,  sec.  736,  p.  611. 
Can  not  commit  trespass  in  making  arrest,  sec.  736,  p.  611. 
Cruel  or  unusual  exposure  of  prisoner,  sec.  736,  p.  611. 
Taking  life  to  effect  arrest,  when  may  be  taken,  sec.  736,  p.  611. 
Breaking  doors  to  effect,  sec.  736,  p.  612. 
Stopping  trains  to  make,  sec.  736,  p.  612. 
Making  arrest  without  process,  sec.  736,  p.  613. 

when  may  be  without  process,  sec.  736,  p.  613. 
Disposal  of  prisoner  arrested,  sec.  736,  p.  613. 
Arrest  by  private  person,  sec.  736,  p.  613. 

Manual  touching  not  essential  to  making  arrest,  sec.  478,  p.  437. 
Arrest  usually  made  upon  warrant,  sec  865,  p.  708. 

issued  by  justice  upon  affidavit,  sec.  865,  p.  708. 

can  only  issue  upon  probable  cause,  sec.  865,  p.  708. 
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Proceedings  before  justice  shall  be  hj  warrant  of  arrest,  sec.  865^  p.  708. 

except  when  offenses  committed  in  justice's  presence,  sec.  865,  p.  708. 

or  presence  of  constable,  sec.  865,  p.  708. 

in  such  case  may  be  tried  without  warrant,  sec.  865,  p.  708. 
To  whom  warrant  of  arrest  directed,  sec.  866,  p.  708. 

may   be  to  any  constable  by  name  or  official  designation,  sec.  866, 
p.  708. 
When  justice  may  issue  his  warrant,  sec  867,  p.  708. 

only  on  information  under  oath,  sec.  807,  p.  708. 
What  warrant  must  contain,  sec.  867,  p.  709. 

must  describe  offense,  sec.  867,  p.  709. 

command  officer  to  apprehend  accused,  sec.  867,  p.  709. 

to  bring  accused  before  justice,  sec.  867,  p.  709. 
Complaint  to  obtain  issue  of  warrant,  general  form,  sec.  868,  p.  709. 
Warrant  of  arrest,  general  form,  sec.  869,  p.  709. 
Summoning  witnesses  in  criminal  case  to  attend  before  justice,  sec.  870, 

p.  710. 
Endorsement  on  warrant  directing  witnesses  to  be  summoned,  form  of, 

sec.  871,  p.  710. 
Purposes  for  which  warrant  may  issue,  sec.  872,  p.  710. 

primarily  to  arrest  alleged  offender,  sec.  872,  p.  710. 

ultimate  purpose  trial  and  punishment  of  party  arrested,  sec.  872, 
p.  710. 
or  examination  with  view  to  determining  whether  felony  com- 
mitted or  other  crime,  sec.  872,  p.  710. 
Accused  to  be  tried  by  justice,  when,  sec.  872,  p.  710. 
Accused  only  to  be  examined  by  justice,  when,  sec.  872,  p.  710. 
What  to  be  done  with  accused  on  examination,  sec.  872,  p.  710. 
May  require  witnesses  to  be  summoned,  sec.  18q,  p.  96. 

compensation  not  allowed  to  more  than  five  witnesses,  sec.  18q,  p.  96. 

compensation  to  more  than  five  witnesses,  when  allowed,  sec.  18q,  p.  96. 
Adjournment  of  examination,  sec.  18q(a),  p.  96. 

adjournment  not  to  exceed  ten  days,  sec.  18q(a),  p.  96. 
When  accused  must  be    committed  to  jail,  sec.  18q(a),  p.  96. 
When  accused  may  be  admitted  to  bail,  sec.  18q(a),  p.  96. 
Commitment  of  accused  pending  examination,  sec.  18q(c),  p.  96. 
Right  of  accused  to  speedy  examination,  sec.  18q(d),  p.  97. 
Witnesses  need  not  be  personally  examined  by  justice,  sec.  18q(e),  p.  97. 

may  be  separated  during  examination,  sec.  18q(f),  p.  97. 

practice  when  witnesses  are  separated,  sec.  18q(f),  p.  97. 

evidence  of  witnesses  to  be  reduced  to  writing,  when,  sec.  18q(g),  p.  97. 
Duty  of  justice  upon  conclusion  of  examination,  sec.  18q(h),  p.  97.. 
Witnesses  may  Be  recognized,  when,  sec.  18q(h),  p.  97. 
Duty  of  justice  when  sufficient  ground  to  charge  accused  with  offense, 

sec.  18q(i),  p.  98. 
When  accused  committed,  shall  be  for  trial,  sec.  18q(]),  p.  98. 
Recognizance  shall  be  for  appearance  at  circuit  court,  sec.  18q(i),  p.  98. 
Failure  of  accused  to  appear,  what  to  be  done,  sec.  18q(b),  p.  96. 


9S8  INDEX. 

Oriminal  procedure,  arrest  and  bail — Continued. 

Certificate  to  be  returned  to  clerk  of  court,  sec.  18q(i),  p.  OS. 

what  Buch  certificate  shall  contain,  sec.  18q(i),  p.  08. 
Justice  may  associate  one  or  more  justices  with  him  in  making  examina- 
tion, sec.  18q(j),  p.  08. 
Examination  and  recognizance  to  be  certified  hy  justice  taking,  sec.  18q(k), 

p.  08. 
When  and  where  order  discharging  recognizance  to  be  filed,  sec  ISq(l),  p.  OS. 
When  recognizance  not  to  be  quashed,  sec.  18q(m),  p.  00. 
Escape  of  party  charged  with  offense  ,or  his  absence  from  county  in  which 
offense  was  committed,  sec.  ISr,  p.  00. 
in  such  case  officer  may  procure  and  apprehend  him,  sec.  ISr,  p.  00. 
Arrest  of  party  outside  of  county  in  which  warrant  issued,  officer's  duty 

in  such  case,  sec.  18r(a),  p.  00. 
When  accused  may  be  admitted  to  bail,  sec.  18t,  p.  100. 
justice  may  admit  to  bail,  when,  sec.  18t,  p.  100. 

when  accused  charged  with  ofi'ense  not  punishable   with   death, 

sec.  18t,  p.  100. 
when  bail  must  not  be  less  than  $500,  sec.  18t,  p.  100. 
not  to  admit  to  bail  after  refusal  by  court,  sec.  18t,  p.  100. 
or  in  less  sum  than  fixed  by  court,  sec',  18t,  p.  100. 
circuit  court  may  admit  to  bail  in  any  case,  when,  sec.  18t,  p.  100. 
Docket  entry  adjourning  examination  of  person  charged  with  offense  pun- 
ishable with  death,  form  of,  sec.  873,  p.  710. 
What  offenses  punishable  with  death,  sec.  874,  p.  711. 

no  crime  so  punished  except  by  statute,  sec.  874,  p.  711. 

person  guilty  of  treason,  sec.  874,  p.  711. 

murder  in  first  degree,  sec  874,  p.  711. 

malicious  burning  in  night  time  of  dwelling  house,  jail  or  prison, 

sec.  874,  p.  711. 
convict  of  penitentiary  guilty  of  killing  person,  sec.  874,  p.  711. 
Docket  entry  adjourning  examination  of  person  charged  with  offense  not 

punishable  with  death,  form  of,  sec.  875,  p.  712. 
Recognizance  for  appearance  of   accused  for  further  examination  upon 

adjournment,  form  of,  sec  876,  p.  712. 
Docket  entry  of  examination  and  discharge  of  accused,  form  of,  sec.  877, 

p,  713. 
Docket  entry  where  accused  is  held  to  bail  or  committed  to  jail  in  de- 
fault thereof,  form  of,  sec  878,  p.  714. 
Recognizance  for  appearance  of  accused  at  court  where  examination   is 

waived,  form  of,  sec  870,  p.  714. 
Reduction  of  testimony  to  writing  on  examination  of  person  charged  with 

felony,  form  of,  sec.  880,  p.  715. 
Certificate  of  justice  to  circuit  court  where  default *of  accused  is  made  in 
his  appearance  for  further  examination,  form  of,   sec.  881, 
p.  716. 
Docket  entry  committing  accused  to  jail  to  await  further  examination, 
form  of,  sec.  882,  p.  717. 
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Oriminal  procedure^  arrest  and  bail— Continued. 

Order  of  jufftico  committing  ncoufled  to  await  further  examination,  form 
of.  Bee.  8R3,  p.  717. 

Written  order  of  justice  to  bring  accused  before  bim  for  furtber  examina- 
tion after  commitment  to  jail,  form  of,  sec.  884,  p.  718.' 

Certificate  of  justice  to  clerk  of  circuit  court  showing  whether  accused 
was  committed  or  admitted  to  bail,  form  of,  sec.  885,  p.  718. 

Certificate  of  justice  of  examination  and  recogni74ince  of  party  charged 
with  crime  to  be  returned  to  clerk,  form  of,  sec.  886,  p.  719. 

Surety  on  bail  bond  has,  in  contemplation  of  law,  custody  of  accused, 
sec.  886a,  p.  720. 

Recognizance  taken  before  a  justice  in  one  county  for  appearance  of  ac- 
cused before  court  of  another  county,  form  of,  sec.  887.  p.  720. 

Certificate  upon  warrant  when  recognizance  is  for  appearance  before  court 
of  another  county,  form  of,  sec.  888,  p.  721. 

Docket  entry  where  recognizance  taken  for  appearance  of  accused  in 
another  county,  form  of,  sec.  880,  p.  721. 

Defendant  may  appeal  in  a  criminal  case  from  a  judgment  of  conviction 
as  a  matter  of  right  without  security,  sec.  91.3a,  pp.  746,  747. 

Right  of  appeal  in  a  criminal  case  not  restricted  to  ten  days  from  rendi- 
tion of  judgment,  sec.  913b,  p.  747. 

Docket  entry  allowing  appeal  in  criminal  case  without  security  after 
sentence  to  work  on  public  roads,  form  of,  sec.  01 4a,  pp.  748, 
740. 

Order  of  circuit  court  trying  criminal  case  on  appeal  after  sentence  to 
work  on  public  road,  form  of,  sec.  017a,  pp.  751,  752. 

Course  to  be  pursued  on  appeal  in  case  where  justice  was  without  juris- 
dkrtion,  sec.  017b,  p.  752. 
in  the  circuit  court  when  defendant  fails  to  appear  to  prosecute  his 
appeal,  sec.  017c,  pp.  752,  753. 

Order  finding  defendant  guilty  on  appeal  where  he  fails  to  appear,  form 
of,  sec.  01 7d,  p.  753. 

Order  of  circuit  court  on  appeal  requiring  party  to  give  recognizance  to 
be  of  good  behavior  affirming  judgment,  form  of,  sec.  017e, 
p.  754. 
order  dismissing  complaint  in  such  case,  form  of,  sec.  01 7f,  pp.  754,  755. 
requiring  new  recognizance  in  such  case,  form  of,  sec.  017g,  p.  755. 


Omelty  to  animal 

Jurisdiction  of  justice  in  such  case,  sec.  18n(j),  p.  52. 
Warrant  for,  form  of,  sec.  1023a,  p.  843. 


Damagi 

Sheep  killed  by  dogs,  for,  sec.  18i,  p.  32. 

Claimant  can  recover  none  for  detention  of  property,  sec.  466,  p.  431. 

Unlawful  entry  and  detainer,  may  recover  in,  sec.  503,  p.  450. 
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Dangeroxui  or  deadly  weapons — 

Jurisdiction  of  justice,  sec.   18n(f),  p.  36. 

Warrant  for  carrying,  form  of,  sec.  1024,  pp.  855,  856. 

Dead  body — 

Warrant,  form  of,  for  unlawfully  disinterring  human,  sec.  974q,  p.  809. 

Death — 

Bail,  justice  may  admit  to,  person  charged  with  crime  not  punishable 

with,  sec.  18t,  p.  100. 
Of  partner,  who  must  sue,  sec.  42,  p.  147. 
By  wrongful  act,  who  must  sue  in  such  case,  sec.  45,  p.  151. 
Presumption  of,  from  absence  of  party,  sec.  269,  p.  304. 
Docket  of  justice,  disposal  of  upon  his  death,  sec.  715,  p.  603. 
Of  child,  effect  of  upon  bastardy  proceedings,  sec.  801,  p.  6to. 
Offenses  punishable  with,  sec.  874,  p.  711. 
Of  person  may  be  proved  by  hearsay,  sec.  291,  p.  319. 
Garnishee  of,  Before  answer  filed,  sec.  438,  p.  414. 

Debt- 
Civil  action  for  recovery  of  money  due  on  contract,  sec.  39,  p.  127. 
Cases  wherein  debt  will  lie,  sec.  39,  p.  127. 

Deed— 

With  general  warranty,  form  of,  sec.  1007,  p.  898. 

Quit-claim  or  release  deed,  form  of,  sec.  1008,  p.  898. 

Deed  of  trust  to  secure  a  debt,  form  of,  sec.  1099,  p.  899. 

Trustee's,  form  of,  sec.  1100,  p.  899. 

Of  special  commissioner,  form  of,  sec.  1101,  p.  900. 

Of  married  woman  living  separate  and  apart  from  her  husband,  form  of, 

sec.  1102,  p.  001. 
Acknowledgment  of,  sees.  1091-1005,  pp.  895-897. 

by  person  other  than  a  married  woman,  form  of,  sec.  1091,  p.  805. 
■husband  and  wife,  form  of,  sec.  1002,  p.  895. 
wife  separately  from  her  husbacd,  form  of,  sec.  1093,  p.  896. 
married   woman   living  apart  from  her  husband,  form  of,   sec 

1094,  p.  896. 
corporation  or  joint  stock  company,  form  of,  sec.  1095,  p.  897. 
Parties  plaintiff  in  suit  upon,  sec.  41,  p.  146. 

Property  covered  by   deed  of  trust,  can  not  levy  on  under  execution, 
see.  600,  p.  512. 

Defendants  (See  PartieB  to  actions) — 
Defense — 

Attachment  issued  for  rent  against  tenant  removing  property,  to,  sec.  306. 

p.  388. 
Judgment  rendered  against  garnishee,  sec.  442,  p.  417. 
Defendant  under  arrest  in  civil  action,  by,  sec.  494,  p.  445. 
Distress  warrant,  to,  at  common  law  and  by  statute,  sec.  760,  p.  633. 
Taking  judgment  on  forfeited  forthcoming  bond,  to,  sec.  768,  p.  637. 
Action  to  recover  specific  personal  property,  to,  sec.  844,  p.  694. 
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Definition— 

About,  of,  sec.  341,  p.  356. 

The  word  money,  of,  sec.  342,  p.  357. 

Person,  of  in  law  of  garnishment,  sec.  436,  p.  411. 

Mechanic,  artisan,  laborer,  of,  sec.  636,  p.  526. 

Justice,  of  the  word,  sec.  729,  p.  607. 

Criminal  complaint,  of,  sec.  019,  p.  759. 

Judgment,  of,  sec.  531,  p.  471. 

Dentistry — 

Warrant,  form  of,  for  practicing  without  license,  sec.  1028g,  p.  847. 

DepositionB — 

May  be  returned  before  a  justice,  sec.  225,  p.  279. 

only  after  reasonable  notice  of  time  and  place  of  taking,  sec.  225,  p. 
279. 
Notice  to  take,  form  of,  sec.  226,  p.*  279. 

Caption,  opening  and  closing  of  certificate,  form  of,  sec.  227,  p.  280. 
Whose  may  be  used  before  a  justice,  sec.  228,  p.  281. 
Before  whom  taken,  sec.  228a,  p.  281. 
Transmission  of  to  justice,  how  made,  sec.  229,  p.  281. 

must  be  sent  under  seal  to  justice,  sec.  229,  p.  281. 
Reduction  of  to  writing,  by  whom  made,  sec.  230,  p.  282. 
Should  be  returned  to  witnesses,  when,  sec.  230,  p.  282. 
May   be   taken   with   a   typewriter,  sec.   230,   p.  282. 
Officer  taking  usually  writes  down  questions  and  answers,  sec.  230,  p.  282. 
May  be  written  by  another  in  presence  of  officer,  sec.  230,  p.  282. 
Adjournment  of  taking  of,  sec.  231,  p.  283. 

usual  to  provide  for  in  notice,  sec.  231,  p.  283. 

should  be  noted  in  deposition,  sec.  231,  p.  283. 

may  be  to  another  place  than  one  designated  in  notice,  when,  sec. 

231,  p.  283. 

Examination  of  witnesses  in  taking,  extent  of,  how  conducted,  sec.  232, 
p.  283. 
questions,  how  propounded  to  witnesses,  sec.  232,  p.  283. 
answers  to  be  made  to  each  question,  sec.  282,  p.  283. 
officer  taking  not  to  decide  propriety  of  witness  answering,  sec. 

232,  p.  284. 

narrative  form,  may  be  taken  in,  sec.  232,  p.  284. 

witness  may  be  examined  on  all  parts  of  the  case,  sec.  232,  p.  284.  , 

suggestions  by  party  or  counsel  to  witness  while  giving,  sec.  233,. 

p.  284. 
witness  to  be  left  free  to  give  his  own  answers,  sec.  233,  p.  284. 
witness  may  consult  with  party  or  counsel,  when  and  how,  sec.  233, 

p.  284. 
exclusion  of  because  of  suggestions  to  witness,  sec.  233,  p.  284. 
answers  of  witness  should  be  responsive,  sec.  234,  p.  284. 
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DepoBitioxiB — CoDtinued. 

Cross-examination  of  ivitness  giving,  sec.  235,  p.  285. 
extent  thereof,  sec.  235,  p.  285. 
must  answer  questions,  sec.  235,  p.  285. 
^   unless  they  tend  to  criminate  him,  sec.  235,  p.  285. 
or  arc  not  pertinent  to  issue,  sec.  235,  p.  285. 
Objections  to  qucRtions  during  taking  of,  sec.  230,  p.  285. 

can  not  be  decided  by  officer  taking,  sec.  230,  p.  285. 
Duty  of  officer  to  take  all  testimony  elicited  by  questions,  sec.  230,  p.  285. 
Documents  as  part  of,  how  made,  sec.  237,  p.  280. 

such  documents  must  be  identified,  how,  sec.  237,  p.  280. 
I  ^  genuineness  of  handwriting  as   to  from  photograph   made   part  of^ 

'  sec.  237,  p.  280. 

Signing  of  by  witness,  sec.  238,  p.  280. 

not  necessary  to  its  validity,  sec.  238,  p.  280. 
objections  to,  when  to  be  made,  sec.  238b,  p.  280. 
Reading,  on  appeal  from  justice,. sec.  238a,  p.  280. 

Detinne  (See  Specific  penonal  property,  recoyexT  of) — 

A  civil  action  to  recover  ]>errioiial  property,  sec.  30,  p.  131. 
Things  recoverable  in,  sec.  30,  p.  131. 

DiBContinnance  of  actioiui — 

What  will  not  operate  as  a,  sec.  150a,  p.  243. 

Dismissal  of  action — 

Cases  wherein  may  be  made,  sec.  103,  p.  240. 
Judgment  of,  sec.  105,  p.  247. 

may  be  set  aside,  when,  sec.  105,  p.  247. 

good  cause  to  be  shown,  sec.  105,  p.  247. 

what  constitutes  good  cause,  sec.  100,  p.  247. 

docket  entry  dismissing  plaintifT*s  action  for  failure  to  appear, 

form  of,  sec.  108,  p.  248. 
notice  to  set  aside  judgment  of  dismissal  for  failure  to  appear, 
form  of,  sec.  100,  p.  248. 
Docket  entry  setting  aside  judgment  of  dismissal,  sec.  170,  p.  240. 

Dismissal  of  appeal  (See  Appeal  in  civil  actions) — 

Distress  (See  Jurisdiction  of  a  justice;  attachment;  landlord  and 
tenant;  rent) — 

Jurisdiction  of  justice  to  issue  warrant  for  rent,  sec.  18d,  p.  30.    . 

Recovery  of  rent  to  be  by  or  action,  sec.  744,  p.  025. 

Time  within  which  rent  may  be  distrained  for,  sec.  744,  p.  025. 

Levy  may  be  by  whom  and  where,  sec.  747,  p.  027. 

Affidavit  for  warrant  of,  form  of,  sec.  748,  p.  027. 

Eequiiiites  of  warrant,  sec.  740,  p.  027. 

Form  of  wwrant,  roc.  750,  p.  028. 
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Diftress — Continued. 

Property,  on  what  may  be  levied,  sec.  751,  p.  628. 

Qooda,  classes  of  subject  of,  sec.  752,  p.  629. 

Officer  may  enter  building  or  close  by  force  to  levy,  sec.  754,  p.  630. 

How  made,  sec.  755,  p.  630. 

Irregularity  not  to  affect  rights  of  parties  under,  sec.  766,  p.  631. 

Defenses  which  may  be  made  to  warrant  of  for  rent,  sec.  760,  p.  633. 

Forthcoming  bond  to  obtain  possession  of  property  levied  on  by,  form 

of,  sec.  761,  p.  633. 
Officer's  endorsement  on  warrant  of  levied  on  property  and  forthcoming 

bond  given,  form  of,  sec.  762,  p.  634. 


DiBturbances  of  schoolfl,  literary  societieSt  etc. — 

Jurisdiction  of  justice,  sec.  18n(c),  p.  35. 
Warrant  for,  form  of,  sec.  1025,  p.  856. 

Docket  entry — 

Should  receive  fair  and  reasonable  interpretation,  sec.  600a,  p.  686. 
Form  of  not  material,  so  that  it  be  true,  sec.  701,  p.  603. 
Signature  not  necessary,  sec.  690b,  p.  587. 
Correction  of  by  justice,  sec.  702,  p.  503. 
Forms  of,  sec.  700,  p.  588. 

where  defendant  served  but  does  not  appear,  sec.  700,  p.  588. 
where  action  commenced  by  agreement  of  parties,  sec.  700,  p.  588. 
where  action  commenced  by  summons,  sec.  700,  p.  588. 
continuance,  sec.  700,  p.  588. 
subpoena   for  witnesses,  see.   700,   p.   589. 
trial   by  justice,  sec.   700,  p.   580. 

judgment  for  plaintiff,  where  action  is  tried  by  jury,  sec.  700,  p.  589. 
where  for  money  and  costs,  sec.  700,  p.  500. 
of  dismissal  without  prejudice,  sec.  700,  p.  500. 
of  merits  against  plaintiff,  sec.  700,  p.  500. 
by  confession,  sec.  700,  p.  590. 
on  revivor,  complete  docket  entry,  sec.  700,  p.  691. 
where  suit  brought  to  recover  specific  property,  including  jury 

trial,  sec.  700,  p.  602. 
where  former  adjudication  is  relied  on,  plea  of,  sec.  700,  p.  593. 
showing  security  for  costs  given,  sec.  94,  p.  187. 
when  complaint  is  oral,  sec.   101a,  p.   105. 

illustrations  of  sufficiency,  sec.  101a,  p.  196. 
for  work  and  material,  sec.  101a,  p.  196. 
on  promissory  note,  sec.  101a,  p.  196. 
for  neglifjence  by  railroad  company,  sec,  101a,  p.  196. 
filing  answer  raising  question  of  title  to  real  estate,  sec.  120,  p.  225. 
denying  that  title  to  real  estate  will  come  in  question,  sec.  121,  p.  225. 
when  facts  in  answer  not  denied,  sec.  122,  p.  226. 
when  facts  in  answer  are  denied,  sec.  122,  p.  226. 
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Docket  entry — Continued. 

when  answer   is  oral,  sec.   124,  p.  226. 
general  denial,  sec.  124,  p.  227. 
statute  of  frauds,  sec.  124,  p.  227. 
former  suit  pending,  sec.  124,  p.  227. 
statute  of  limitations,  sec.  124,  p.  227. 
general  denial  in  action  of  tort,  sec.  124,  p.  227. 
exceptions  to  pleading,  sec.  130,  p.  231. 
overruling  exceptions,  sec.  130,  p.  231. 
sustaining  exceptions,  sec.  131,  p    231. 
part  of  exceptions,  sec.  132,  p.  231. 

to  complaint  which  states  no  cause  of  action,  sec.  133,  p.  232. 
to  answer  because  it  states  no  defense,  sec.  134,  p.  232. 
summons  amending,  sec.  140,  p.  236. 

allowing  return  to  be  amended,  sec.  141,  p.  236. 
amendment  of  return,  sec.  142f,  p.  236. 
Continuance — 

oath  to  continue  case  for  seven  days,  sec.  145,  p.  237. 
continuing  case  for  seven  days  on  affidavit  of  just  defense,  sec. 

147,  p.  237. 
where,  by  justice  on  his  own  motion,  sec.  149,  p.  238. 
granting  on  affidavit  of  absent  witness,  sec.  152,  p.  239. 
adjudging  costs  against  party  for  failure  to  attend  as  witness,  sec. 

155,  p.  240. 
where  justice  is  absent  on  day  of  trial,  sec.  160,  p.  243. 
when  plaintiff  fails  to  appear  within  proper  time  for  trial,  sec.  168, 
p.  248. 
setting    aside   judgment    dismissing    plaintiff's    action,    sec.    170, 
p.  249. 
proving  plaintiff's  claim  when  defendant  does  not  appear,  sec.   172, 

p.  249. 
suggestions  as  to  proper,  in  those  cases  where  the  defendant  does 

not  appear,  sec.  173a,  p.  250. 
formal  docket  entry  where  defendant  does  not  appear,  sec.  173b,  p.  251. 
fining  juror  for  failure  to  serve  after  appearance,  sec.  194,  p.  250. 
Jury — 

deposit  of  fees,  showing,  sec.  170,  p.  254. 

filing  affidavit  of  inability  to  deposit  fees,  sec.   180,  p.  254. 

directing  jury  to  be  summoned,  sec.  180,  p.  254. 

entry  of  fine  where  juror  fails  to  attend  or  serve,  sec.  193,  p.  259. 

discharging  for  failure  to  agree  and  directing  new  venire  facias, 

sec.  200,  p.  263. 
discharging  for  failure  to  agree  and   dispensing  with,  sec.  201, 
p.  263. 
proceeding  against  witness  for  failure  to  attend,  sec.  219a,  p.  277. 
of  oath  denying  genuineness  of  written  instrument,  sec  241,  p.  287. 
directing  of  subpoena  duces  tecum  for  production  of  document  by 
adverse  party,  sec.  280,  p.  311. 
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Arbitration — 

submitting  cause  to,  sec.  309,  p.  333. 

noting  return  of  award,  sec.  315,  p.  335. 

setting  aside  agreement  to  arbitrate,  sec.  318,  p.  336. 

setting  aside   awarcl   and  entering  judgment   thereon,   sec.   319, 

p.  336. 
Attachment — 

filing  affidavit  for  against  tenant  removing  effects  from  premises, 

sec.  353,  p.  367. 
approving  bond  given  by   defendant  to  obtain  property   under, 

sec.  359,  p.  369. 
making  and  sustaining  motion  to  quash,  sec.  3G7,  p.  375. 
making  and  overruling  motion  to  quash,  sec.  368,  p.  37o. 
empaneling  and  swearing  jury  to  try  plea  in  abatement,  sec. 

371,  p.  376. 
when   verdict  is  for  defendant  on  plea   in  abatement,  sec.  374. 

p.  377. 
wheii  case  is  heard  on  merits  and  plaintiff  fails  to  establish  his 

claim,  sec.  375,  p.  377. 
directing  sale  of  perishable  property,  sec.  378,  p.  378. 
when   personal  judgment   rendered   against   defendant,   sec.   380, 

p.  380. 
when  judgment  in  rem  is  rendered  against  defendant,  sec.  381, 

p.  380. 
when  personal  judgment  rendered  for  debt  i^ot  due,  sec.  383,  p. 

382. 
when  judgment  in  rem  rendered  for  debt  not  due,  sec.  384,  p.  382. 
showing  receipt  of  money  in  lieu  of  property  retained  by  defend- 
ant upon  execution  of  bond,  sec.  386,  p.  383. 
showing  officer's  return  of  execution  of  sale,  sec.  387,  p.  383. 
Garnishment — 

fixing  second  time  and  place  for  garnishee  to  appear,  sec.  414, 

p.  399. 
approving  and  allowing  interrogatories,  sec.  418,  p.  401. 
directing   garnishee   to   pay   money,   when   claim   due,   sec.   420, 
p.  402. 

when  liability  becomes  due  and  payable,  sec.  421,  p.  403. 
against  garnishee  liable  for  property,  sec.  422,  p.  403. 
discharging  garnishee,  because  of  non-liability,  sec.  431,  p.  408. 

because  personal  effects  not  in  excess  of  $200,  sec.  432,  p.  408. 
On  rehearing — 

where  decision  is  for  defendant,  sec.  443,  p.  417. 
where  decision  is  against  defendant,  sec.  444,  p.  417. 
Committal  to  reform  school — 

showing  filing  of  complaint,   issuance   of  warrant,  appointment 

of  guardian,  examination  of   witnesses,  and  entering  order 

of  committal,  sec.  778,  m  644. 
empaneling  jury,  sec.  779,  p.  6i5. 


996 

Docket  entry— Continued. 

showing  proceeding  to  commit,  resulting  in  discharge  of  miBor, 
sec.  783,  p.  648. 
Right  of  property — 

empaneling  jury  to  try  issue,  sep.  453,  p.  425. 
of  judgment  on  verdict,  against  claimant,  sec.  455,  p.  426. 

when  in  favor  of  plaintiff,  sec.  456,  p.  426. 
of  trial  by  justice  and  judgment  therein,  see.  456a,  p.  426. 
of  application  of  party  claiming  property,  sec.  458,  p.  427. 
showing  return  of  order  executed  upon  debtor  and  creditor  to 
show  cause  why  property  should  not  be   released,  sec.  460, 
p.  428. 
showing  trial  and  judgment,  where  no  bond  is  given,  sec.   461, 

p.  428. 
showing    trial  and   judgment    against   claimant   where    no    bond 

given,  sec.  462,  p.  420. 
directing  property  claimed  to  be  sold,  sec.  463,  p.  429. 
Arrest   and   imprisonment   in   civil    action — 

filing  affidavit  and  bond  for  arrest,  sec.  475,  p.  436. 

of   trial    and   judgment   and   ordering   committal   of    defendant, 

sec.   485,   p.   440. 
after  trial  and  judgment  and  bond  given   to  satisfy  judgment, 
or  surrender  of  property,  and  showing  fact  of  non-appear- 
ance and  failure  to  satisfy  judgment,  and  defendant  ordered 
to  prison,  sec  486,  p.  441. 
filing   affidavit   and   approving   bond    and   directing    issuance    of 

order  of  arreBt,  sec.  490,  p.  443. 
showing  defendant  under  arrest  after  judgment,  brought  before 
justice,   trial   of  charge   of   fraud,    and   decision   of  justice, 

sec.  493,  p.  445.  

Unlawful  entry  and  detainer — 

of  judgment  for  plaintiff,  sec.  517,  p.  461. 
when  judgment  for  defendant,  sec.  517a,  p.  461. 
of  conviction   for  contempt,  sec.  625,  p.  466. 
where  plaintiff  fails  to  obtain  more   favorable  judgment  than  that 

offered  to  be  confessed,  sec.  544,  p.  477. 
of  joint  judgment,  noting  relationship  of  principal  and  surety,  sec. 

549,  p.  479. 
filing  agreement   in  writing   of  parties  that  justice   related  to   one 

or  more  may  try  case,  sec.  552,  p.  480. 
releasing  excess   of  judgment  exceeding  jurisdiction  of  justice,  sec. 

554,  pp.  480,  481. 
when  off-sets  of  defendant  equal  plaintiff*s  claim,  sec.  556,  p.  481. 
when  off-sets  of  defendant  exceed  plaintiff's  demand,  sec.  557,  p.  481. 
of  release  of  excess  when  claim  of  defendant  exceeds  jurisdiction  after 

deducting  plaintiff's  demand,  sec.  558,  p.  482. 
reviving  judgment,  sec.  560,  p.  483. 

setting  aside  judgment  against  defendant  for  failure  to  appear,  sec. 
569,  p.  490  . 
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setting  aside  judgment  and  awarding  new  trial,  sec.  574,  p.  404. 
setting  aside  verdict  and  awarding  new  trial,  sec.  oSl,  p.  4D8. 
overruling  motion  to  set  aside  verdict,  sec.  583,  p.  490. 
Execution — 

showing   return   of   notice   taken   for   property   sold   under,   sec. 

604,  p.  514. 
of  issuance  of  order  commanding  officer  to  sell  property  remaining 

unsold   and   disposal   of  proceeds,   sec.  613,   p.   517. 
granting  stay  of,  sec.  620,  p.  520. 

of  motion,   proceedings   and  judgment  against  oHOcer  where  re- 
turn on  or  order  of  sale  shows  liability  for  money  received, 
sec.  713,  p.  602. 
noting    failure    to   give    additional   security   on    stay    bond,    sec. 

630,  p.  524. 

directing  recall  of  upon   failure  to  give  additional  security,  sec. 

631,  p.  524. 

notiig  application  for  appeal  and  filing  bond,  sec.  604,  p.  550. 
empaneling  jury   to  fix  value  of  rent  reserved   in   share  of  crop, 
^  verdict  in  such  case,  and  ordering  goods  sold,  sec.  759,  p.  632. 

I>etinue — ^Recovery  of  personal  property — 

overruling  exceptions  to  bond  in  action  of,  sec.  862,  p.  701. 
sustaining  exceptions  to  bond,  sec.  863,  p.  702. 
Examination  of  person  charged  with  crime — 

adjourning  examination  where  offense  punishable  with  death,  sec. 

873,  p.  710. 
when  offense  not  punishable  with  death,  sec.  875,  p.  712. 
of  examination  and  discharge,  sec.  877,  p.  713. 
where    accused   held   to   bail,   or   committed   to   jail    in    default 

thereof,  sec.   878,   p.   714. 
committing   accused   to  jail   to  await   further   examination,   sec. 

882,  p.   717. 
where   recognizance   taken   for   appearance   in    another   county, 
sec.  889,  p.  721. 
Trial  of  criminal  action — 

granting   continuance   on   motion   of   accused   and   requiring   re- 
cognizance, sec.  803,  p.  726. 
granting  continuance  on  motion  of  accused  and  committing  him 

to  jail  in  default  of  recognizance,  sec.  804,  p.  726. 
granting  continuance   on  motion   of   state   and  dispensing  with 

recognizance,  sec.  807,  p.  727. 
of  forfeiture  of  defendant's  recognizance,  sec.  8n7a,  p.  727. 
of  judgment  upon  recognizance  given  for  appearance  upon  con- 
tinuance of  case,  sec.  808,  p.  728. 
empaneling  and  swearing  jury  and  rendering  verdict  of  guilty, 

sec.  809,  p.  720. 
of  judgment  when  verdict  of  guilty,  sec.  001,  p.  730. 
verdict  and  docket  entry   of  judgment  of  not  guilty,  sec.   002, 
p.  731. 
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docket  entry  of  plea  of  guilty,  form  of,  sec.  901a,  pp.  730,  731. 
committal   of   prisoner  to  juil   of   another  county,   two  justices 

may  make,  when,  sec.  90oa,   p.  733. 
docket  entry  where  defendant  found  guilty  on  plea  of  not  guilty, 

and  judgment  rendered,  form  of,  sec.  007a,  pp.  734,  735. 
warrants  issued  by  two  justices  against  same  person  for  same 

offense,  sec.  007b,  p.  735. 
sentence  where  either  fine  or  imprisonment  may  be  imposed,  but 

not  both,  sec.  907c,  pp.  735,  730. 
public  roads,  persons  convicted  of  crime  shall  be  sentenced  to  labor 
on,  sec.  907d,  pp.  736,  737. 
escape  of  person  so  sentenced,  sec.  907d,  p.  736. 
sheriff  to  employ  guards,  sec.  007d,  p.  736. 
deduction  for  good  behavior,  sec.  007d,  p.  737. 
docket  entry  sentencing  party  to  labor  on  public  roads,  form 

of,  sec.  907e,  pp.  737,  738. 
omitting  from  sentence  the  penalty  to  work  on  public  road» 

form  of  docket  entry  of,  sec.  907f,  pp.  738,  739. 
escape  after  being  sentenced  to  labor  on  public  roads,  form 
of  docket  entry  finding  party  guilty,  sec'  907g,  pp.  730, 
740. 
warrant  committing  defendant  to  prison  until  fine  and  costs 
are  paid,  after  sentence  to  work  on  public  roads,  form 
of,  sec.  907i,  pp.  740,  741. 
new  trial  can  not  be  awarded  in  criminal  case  by  a  justice,  sec. 

583a,  p.  409,  sec.  907h,  p.  740. 
verdict   and    docket   entry    for   imprisonment    of   defendant    till 

fine  and  costs  paid,  sec.  004,  p.  732. 
where   appeal   allowed   to   defendant   in   criminal  case,  sec.   914, 
p.  747. 
Forms  in  lunacy  proceedings,  sec.  827,  p.  684. 
Fining  juror  for  failure  to  attend  or  serve,  sec.  193,  p.  259. 
effect  of  such  entry,  sec.  103,  p    2.>9. 
may  be  enforced  like  other  judgments,  sec.  193,  p.  259. 
Showing  security  for  costs  given,  sec.  94,  p.  187. 
In  garnishment^ 

showing  garnishee  has  delivered  property  or  paid  money,  sec.   396, 

p.  406. 
showing  appearance  and  examination  of  garnishee  when  not  liable, 

sec.  411,  p.  398. 
where   garnishee    fails    to   appear    in    hearing   proof    respecting    hia 
liability,  sec.  413,  p.   399. 
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Justice  must  keep,  sec.  695,  p.  584. 

AH  judicial  proceedings  to  be  entered  in,  sec.  695,  p.  584. 

How  to  be  kept,  sec.  096,  p.  584. 

each  case  to  be  numbered,  sec.  690,  p.  584. 

all  papers  to  be  kept  together,  filed  and  numbered,  sec.  696,  p.  584. 
What  to  be  entered  in,  sees.  697,  698,  pp.  584,  585. 

title  of  action,  sec.  697,  p.  584. 

names  of  parties,  sec.  697,  p.  584. 

time  action  commenced,  sec.  697,  p.  584. 

amount  claimed,  sec.  697,  p.  584. 

specific  property  claimed,  sec.  697,  p.  584. 

date  of  summons,  sec.  698,  p.  585. 
time  returnable,  sec.  698,  p.  585. 
name  of  person  to  whom  delivered  for  service,  sec.  698,  p.  585. 

affidavit  of  person  upon  whom  order  of  arrest  or  attachment  issued, 
sec.  698,  p.  5S5. 

return  made  on  process,  sec  698,  p.  585. 

nam^  of  agent  or  attorney  appearing  in  case,  sec.  698,  p.  585. 

filing  of  complaint  or  answer,  sec.  698,  p.  585. 

if  oral,  brief  notice  of  contents,  sec.  698,  p.  585. 

every  continuance,  showing  at  whose  instance,  time,  and  at  who«e 
costs,  sec.  698,  p.  585. 

bonds  filed  in  the  action,  sec.  698/  p.  585. 

what  parties  present,  sec.  G9S,  p.  585. 

when  jury  demanded,  at  whose  instance,  sec.  698,  p.  585. 

verdict  of  jury  in  full,  sec.  698,  p.  585. 

fact  that  jury  has  disagreed,  sec.  698,  p.  585. 

the  judgment  with  the  items  of  costs,  sec.  698,  p.  685. 

execution  and  order  of  sale,  sec.  698,  p.  585. 

every  sum  of  money  received  by  justice,  sec.  698,  p.  586. 

appeal,  when  taken  and  by  which  party,  sec.  698,  p.  586. 

bond  filed  for  stay  of  execution,  sec.  698,  p.  586. 

flatisfaction  of  the  judgment,  how  and  when  made,  sec.  698,  p.  686. 

appointment  of  special  constable,  sec.  698,  p.  686. 

and  any  other  necessary  matter,  sec.  698,  p.  686. 
Entry  in,  as  evidence,  sec.  276a,  p.  309. 
Must  furnish  copy  of  entry  in,  when,  sec.  276ay  p.  309. 
Penalty  for  refusal  to  furnish  copy  of  entry  in,  sec.  276a,  p.  309. 
What  omission  not  fatal  to  judgment,  sec.  699,  p.  686. 

anything  necessary  to  show  jurisdiction,  sec.  699,  p.  686. 

adjournment  without  specifying  time  to  which  made,  sec.  699,  p.  686. 

that  justice  waited   one  hour  upon  defendant's  failure  to  appear, 
sec.  699,  p.  686. 

that  justice  waited  like  time  upon  failure  of  plaintiff  to  appear, 
sec.  699,  p.  686.      . 
What   matters   directory    which    statutes   provide   shall   be   entered    in, 
sec.  699a,  p.  686. 

many  of  these  merely  directory,  sec.  699a,  p.  686. 

amount  of  money  demanded,  sec.  699a,  p.  686. 

separate  itt^ms  of  costs,  sec.  699a,  p.  686. 
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Docket  entry  shuiild  receive  fair  and  reasonable  interpretation,  sec  699ft, 

p.  686. 
Matters  to  be  noted  in,  rendering  judgment  invalid  if  omitted,  sec.  699, 

p.  586. 
Omissions  in,  not  rendering  judgment  void,  sec.  099a,  pp.  580,  587. 
Matters  directcni  to  be  entered  in,  treated  as  directory,  sec  699b,  p.  587. 

officer,  includes  persons  specially  deputed,  sec.  705a,  pp.  597,  598. 
Signature  to  docket  entry  not  neeedftairy,  sec.  000b,  pp.  .587,  o88. 
Docket  entry,  forms  of,  sec.  700,  p.  688. 

wbere  defendant  served  but  does  not  appear,  sec.  700,  p.  588. 
where  action  is  commenced  by  agreement  of  parties,  sec.  700,  p.  588. 
where  action  commenced  by  summons,  sec.  700,  p.  588. 
continuance,  sc*c.  700,  p.  588. 
subpoena  for  witnesses,  sc>c.  700,  p.  588. 
trial  by  the  justice,  sec.  700,  p.  588. 

judgment  for  plaintiff,  where  action  is  tried  by  jury,  «ec.  700,  p.  688. 
where  for  money  and  costs,  sec.  700,  p.  590. 
of  dismissal  without  prejudice,  sec.  700,  p.  590. 
on  merits  against  plaintiff,  sec.  700,  p.  590. 
by  confession,  sec.  700,  p.  590. 
of  revivor,  complete  docket  entry,  sec.  700,  p.  591. 
where  suit  brought  to  recover  possession  of  specific  property,  in- 
cluding jury  trial,,  sec.  700,  p.  592. 
where  former  adjudication  is  relied  on,  plea  of,  sec.  700,  p.  593. 
Form  of  docket  entries  not  material  so  that  they  be  true,  sec.  701,  p.  693. 
Correction  of  docket  entry  by  justice,  sec.  702,  p.  593. 
Docket  of  justice  is  evidence  of  matters  entered  therein,  sec.  703,  p.  594. 
of  what  matters  docket  is  evidence,  sec.  703,  p.  594. 
such  evidence  not  conclusive,  when,  sec.  703,  p.  594. 
Who  to  make  certificate  of  judgment  rendered  by  justice,  sec.  703,  p.  694. 
Docket  not  sole  evidence  of  proceedings  before  justice,  sec.  703,  p.  594. 
Docket  index  to  judgments  to  be  kept  by  justice,  sec.  703a,  p.  594. 

Documentary  evidenoe — 

What  is,  sec.  274,  p.  307. 

What  included  in  term,  sec.  274,  p.  307. 

Definition  of,  sec.  274,  p.  307. 

Laws  of  this  and  other  states,  proof  of,  sec.  275,  pp.  307,~306. 

of  another  country  or  of  United  States,  sec.  275,  p.  307. 
Acts  or  resolutions  of  legislature,  sec.  275,  p.  307. 

Virginia  assembly,  sec.  275,  p.  307. 

of  this  state,  sec.  275,  p.  308. 
Ordinance  of  the  Wheeling  convention,  sec.  275,  p.  307. 
Judicial  records  and  proceedings,  sec.  276,  p.  308. 

what  matters  of  this  character  to  bo  received,  sec.  276,  p.  308. 

copy  of  record  or  paper  in  clerk's  office,  sec.  270,  p.  308. 

records  of  fi'deral  court,  sec.  276,  p.  308. 

of  court  of  any  state,  territory  or  district,  sec.  276,  p.  308. 
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originn]  reoord  of  judgment  or  other  document,  sec.  276,  p.  308. 
whole  record  not  to  be  produced,  when,  sec.  276,  p.  308. 
must  be  on  charge  of  perjury,  sec.  276,  p.  308. 
judgment  or  decree,  not  necessary  to  produce  entire  record 
to  prove,  sec.  27li.  p.  301). 
Public  records  and  acts  other  than  those  of  courts,  sees.  277,  278,  p.  310. 
of  secretary  of  state's  office,  sec.  277,  p.  310. 

treasurer  or  auditor,  sec.  277,  p.  310. 
surveyor  of  lands  of  any  county,  sec.  277,  p.  310. 
record  of  marriages  and  births,  sec.  277,  p.  310. 
real  and  personal  property  books,  sec.  277,  p.  3X0. 
journals  of  legislature,  sec.  277,  p.  310. 

records  in  any  public  office  of  the  United  States,  sec.  278,  p.  310. 
Authentication  of  records,  sec.  278,  p.  310. 

how  effected,  sec.  278,  p.  310. 
Private  writings,  what  they  include,  sec.  279,  p.  310. 

deeds,  note?,  bills  or  other  private  writinjrs,  sec.  279,  p.  310. 
copy  of  private  writings,  -admissibility  of,  sec.  279,  p.  310. 
original,  when   must  be  produced,  sec.  279,  p    311. 
illustrations  of  private  writings  admissible  as  evidence,  sec.  279,  p. 
311. 
church   register,   sec.   279,  p.   311. 
bills  of  lading,  sec.  279,  p.  311. 
books  of  corporation,  sec.  279,  p.  311. 
books  of  original  entry,  sec.  279,  p.  311. 

Dogs — 

Recovery  of  damages  for  sheep  killed  by,  sec.  18i,  p.  32. 

owner  of  liable  for  damages,  sec.  18i,  p.  32. 

may  be  recovered  in  action  before  justice,  sec  18i,  p.  32. 

knowledge  by  owner  of  dog's  propensity  not  necessary,  sec.  18i,  p.  32. 
Owner  of  sheep  barred  of  compensation  from  county  court,  when,  sec. 

181,  p.  32. 
Coimty  court  may  sue  in  such  case,  when,  sec.  18i,  p.  32. 

such  suit  must  be  authoriased  by  county  court,  sec.  18i,  p.  32. 
Law  relating  to  sheep  killed  by,  sec.  ISn  (o),  p.  56. 

how  enforced,  sec.  18n  (o),  p.  56. 

failure  to  kill,  which  has  been  worrying  sheep,  sec.  ISn  (o)  I,  p.  56. 

Drainage  or  sewage  sjrstem — 

Warrant  against  municipality  for  establishing  without  approval  of  State 
health  commissioner,  form  of,  sec.  1159,  p.  933. 

Duel- 
Delivering  challenge  to  fight,  warrant  for,  form  of,  see.  979,  p.  819. 
Sending  challenge,  warrant  for,  form  of,  sec.  980.  p.  819. 
Coming  into  this  state  to  fight,  warrant  for,  form  of.  sec.  981,  p.  819. 
Person  suspected  of  fighting,  may  be  required  to  keep  the  peace,  sec.  18n 
(z),  p.  69. 
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Dwelling  house — 

Warrant,  form  of,  for  rioter  pulling  down  or  destroying,  sec.  074v,  p.  812. 


Election  law,  violation  A — 

Delivering  ballots  to  persons  other  than  election  commissioners,  warrant 
«  for,  form  of,  sec.  946,  p.  776. 

Removing  ballots  unlawfully,  warrants  for,  forms  of,  946a,  p.  776. 

Making  false  affidavit  in  order  to  vote,  warrant  for,  form  of,  sec  947, 
p.  777. 

Making  false  return  of  election,  warrant  for,  form  of,  sec.  948,  p.  778. 

Voting  illegally,  warrant  for,  form  of,  sec.  949,  p.  779. 

Warrant,  form  of,  for  forging  writing  presented  to  the  county  court  to  be 
appointed  registrar,  sec.  974i,  p.  803. 

Warrant,  form  of,  for  making  false  affidavit  to  be  registered  as  a  voter, 
sec.  974j,  pp.  803,  804. 

Warrant,  form  of,  for  entering  or  omitting  name  of  voter  from  registra- 
tion without  order  to  do  so,  sec.  974k,  pp.  804,  805. 

Warrant,  form  of,  for  issuing  false  registration  certificate  by  clerk  or 
registrar,  sec.  9741,  pp.  805,  806. 

Warrant,  form  of,  for  registering  name  of  person  not  a  qualified  voter, 
sec.  974m,  p.  806. 

Embezzlement- 

By  public  officer,  warrant  for,  form  of,  sec.  950,  p.  779. 
By  common  carrier,  warrant  for,  form  of,  sec.  051,  p.  780. 
Warrant,  form  of,  for  by  agent,  clerk  or  servant,  sec.  974e,  p.  799. 
Warrant,  form  of,  for  or  fraudulent  conversion  of  bullion,  money,  bank 

notes,  etc.,  sec.  l)74f,  p.  800. 
Warrant,  form  of,  for  by  a  series  of  acts,  sec.  974g,  pp.  801,  802. 

Employer  and  employe  (See  Master  and  servant) — 

Warrant  for  failure  of  mercantile  establishment  to  safely  protect  hoist- 
ways,  hatchways,  etc.,  form  of,  sec.  1154,  p.  929. 
Warrant  for  failure  to  provide  reasonable  number  of  seats  for  female, 
form  of,  sec.  1155,  p.  930. 

Endorsement — 

Form  of  on  distress  warrant  levied  on  property  and  forthcoming  bond 
given,  sec.  762,  p.  634. 

€lerk*s  endorsement  on  forthcoming  bond,  sec.  764,  p.  635. 

Form  of  clerk*s  on  forfeited  forthcoming  bond,  sec.  765.  p.  636. 

On  summons  at  commencement  of  action  to  recover  specific  personal  prop- 
erty, sec.  837,  p   691. 

Form  of  on  summons  commencing  action  to  recover  specific  personal  prop- 
erty, sec.  830,  p.  692. 

Form  of  officer's  on  execution,  sec.  597,  p.  508. 
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Execution  on,  after  levy,  sec.  5^8,  p.  508. 

Form  of,  on  Bummons  for  arrest  of  party  charged  with  yiolation  of  town 
ordinance,  sec.  910,  p.  743. 

Entire  claim — 

Plaintiff  must  sue  for,  when,  sec.  98,  p.  188. 
Suit  for  part  bars  action  on  residue,  when,  sec.  98,  p.  188. 
Demand  against  two  or  more  not  to  be  joined,  sec.  98,  p.  189. 
Must  all  be  due  and  payable  at  same  time,  sec.  99,  p.  189. 
Split  claim,  plaintiff  can  not  to  obtain  jurisdiction,  sec.  37,  p.  123. 
Promissory  notes  constituting  separate  demands,  sec.  37,  p.  123. 
Unliquidated  damages,  may  reduce  claim  for,  how,  sec.  37,  p.  123. 
Release  of  part  of  claim,  sec.  37,  p.  123. 

Equity — 

Justice  no  jurisdiction  to  administer  relief  in,  sec.  18m,  p.  34. 

Escape  of  person  charged  with  an  offense — 

May  be  pursued  anywhere  in  the  state,  sec.  18r,  p.  99. 
Absence  from  county  where  offense  committed,  sec.  18r,  p.  99. 
Duty  of  officer  making  arrest  outside  of  county,  sec.  18r(a),  p.  99. 
Ck>urse  to  be  pursued  where  warrant  is  issued  in  county  other  than  that 
in  which  the  party  ought  to  be  tried,  sec.  18r(b),  p.  99. 

Escape  of  prison. 

Negligently  permitting,  warrant  for,  form  of,  sec  993,  p.  826. 
By  force  or  violence,  warrant  for,  form  of,  sec.  994,  p.  827. 

Estrajs  and  drift — 

Jurisdiction  of  justice  in  cases  of,  sec.  23,  p.  114.  ^. 

Form  of  notice  of,  sec.' 11 16,  p.  908. 

Form  of  warrant  for,  sec.  1117,  p.  909. 

Form  of  certificate  of  description  and  appraisement,  sec.  1118,  pp.  909,  910. 

Evidence- 
Character  of  in  justices'  courts,  sec.  207,  p.  269. 

same  as  in  circuit  court  unless  otherwise  provided,  sec.  207,  p.  269. 
may  be  oral,  sec.  207,  p.  269. 
in  form  of  depositions,  sec.  207,  p.  269. 
documentary,  sec.  207,  p.  269. 
Competency  of  witnesses,  sees.  208-212b,  pp.  269-274. 
all  persons  competent,  except,  sec.  208,  p.  269. 
persons  of  unsound  mind,  sec.  208,  p.  269. 
children,  sec.  208,  p.  269. 
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husband  and  wife  concerning  communications  between  them,  seCL 

208,  p.  269. 
attorney  concerning  communications  made  by  his  client,  sec.  208, 

p.  269. 
minister,  clergyman  or  priest  concerning  confessions  made  to  him, 

sec.  208,  p.  270. 
physician   or  surgeon  concerning  communications   made  to  him, 

sec  208,  p.  270. 
party  to  any  action,  suit  or  proceeding  against  estate  of  decedent, 

when,  sec.  208,  p.  270. 
any  person  interested  in  the  event  of  the  suit  against  estate  of 
decedent,  etc.,  sec.  208,  p.  270. 
insane  person  not  necessarily  incompetent,  sec.  208,  p.  270. 
transaction  or  communication  with  diseased  person,  insane  or  lunatic, 
what  constitutes,  sec.  209,  p.  271.     - 
party  to  suit  incompetent  only  as  to  such  transaction  or  com- 
munication, sec.  209,  p.  271. 
broad  and   liberal  construction  given  to  "personal  transaction," 
sec.  209,  p.  271. 
testimony  as  to  handwriting  not  regarded  as,  sec.  209,  p.  271. 
evidence  of  work  or  labor  performed  or  acts  done  regarded  as, 
sec.  200,  p.  271. 
agent  of  party  may  testify  as  to  such  transaction  or  communication, 

sec.  210,  p.  272. 
transaction  or  communication  with  agent  of  deceased  person  not  ex- 
cluded, sec.  210,  p.  272. 
party  to  suit  or  one  interested  may  testify  against  his  own  interests 

as  to  such  transaction  or  communication,  sec.  211,  p.  272. 
exclusion  extends  to  evidence  offered  against  executor,  administrator, 
heir  at  law,  next  of  kin,  assignee,  legatee,  devisee  or  survivor 
of  such  deceased  person,  sec.  212,  p.  273. 
assignee  as  used  in  statute,  what  it  includes,  sec.  212,  p.  212. 
surylTor  aa  used  in  statute,  what  it  includes,  sec  212,  p.  212. 
how  competency  of  witness  determined,  sec.  212a,  p.  274. 

may  be  examined  touching  questions  of,  sec.  212a,  p.  274. 
scope  of  examination  of  such  witness,  sec.  212a,  p.  274. 
incompetency  may  be  waived,  sec.  212b,  p.  274. 
Attendance  of  witness,  how  compelled,  see.  213,  p.  274. 
Summons  for  witness,  form  of,  sec.  214,  p.  275. 

When  production  of  books  and  papers  desired,  form  of,  sec.  214,  p.  275. 
Party  to  suit  may  be  examined  as  witness,  sec.  214a,  p.  275. 
Service  of  summons  upon  witness,  by  whom  made,  sec.  215,  p.  275. 
may  be  by  an  officer,  sec.  215,  p.  275. 
by  party  to  the  suit,  sec.  215,  p.  275. 
or  any  other  person,  sec.  215',  p.  275. 
Return  of  summons  for  witness,  form  of,  s6c.  215a,  p.  275. 
Attendance  of  witness  residing  in  adjoining  county,  how  may  be  obtained, 
sec.  216,  p.  276. 
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Person  failing  to  attend  as,  may  be  fined,  sec.  217,  p.  276. 

must  appear  to  have  been  duly  summoned  before  fine  imposed,  sec.  217, 

p.  276. 
opportunity  to  be  heard  before  fine  imposed,  sec.  217,  p.  276. 
entry  of  fine  to  be  made  in  justice's  docket,  sec.  217,  p.  276. 
\  Failure  of  witness  to  attend  imposes  liability  to  injured  party,  sec.  218, 
p.  276. 
Per  diem  and  mileage  of  witness,  sec.  219,  p.  277. 

Proceeding  against  witness  for  failure  to  attend,  docket  entry,  form  of, 
sec.  219a,  p.  277. 
notice  of  rule  to  witness  to  show  cause  why  he  should  not  be  fined 
for  failure  to  attend,  form  of,  sec.  219b,  p.  278. 
Examination  of  more   than  two  witnesses  to  same  fact,  cost,  sec.  220, 

p.  278. 
Witness  must  claim  his  attendance,  when,  sec.  221,  p.  278. 
Demanding  fees  before  attendance  of  witneas^  sec.  222,  p.  278. 

amount  of  demand,  sec.  222,  p.  278. 
Inability  of  party  to  pay  witness  fees,  none  to  be  claimed,  when,  sec.  222, 

p.  278. 
AfiSdavit  of  party's  inability  to  pay  witness  fees  and  mileage,  form  of, 
sec.  223,  p.  279. 
endorsement  on  summons  after  affidavit  of  party's  inability  to  pay 
fees  and  mileage  of  witness,  form  of,  sec.  224,  p.  279. 
Deposition,  when  may  be  returned  before  a  justice,  sec.  225,  p.  279. 

can  only  be  returned  after  reasonable  notice  of  time  and  place  of 

taking,  sec.  225,  p.  279. 
notice  to  take,  form  of,  sec.  226,  p.  279. 
caption,  opening  and  closing  depositions,  certificate  to  be  appended 

thereto,  form  of,  sec.  227,  p.  280. 
whose  deposition  may  be  taken  and  used  before  a  justice,  sec.  228, 

p.  281. 
before  whom  taken,  sec.  228a,  p.  281. 
"i  transmission  of  deposition  to  justice,  how  made,  sec.  229,  p.  281. 

■ 

must  be  sent  under  seal  of  justice,  sec.  220,  p.  281. 
reduction  of  deposition  to  writing,  by  whom  made,  sec.  230,  p.  282. 
i  should  be  read  over  by  witness,  when,  sec.  230,  p.  282. 

may  be  taken  with  a  typewriter,  sec.  230,  p.  282. 
^  usual  for  officer  taking  to  write  down  questions  and  answers,  sec.  230, 

p.  282. 
\  may  be  written  by  another  person  in  presence  of  officer  taking,  sec. 

230,  p.  282. 
adjournment  of,  taking  of,  sec.  231,  p.  283. 

usual  to  provide  for  in  notice,  sec.  231,  p.  283. 
j  adjournment  should  be  noted  in  deposition,  sec.  231,  p.  283. 

may   adjourn   to   another   place   than   one   designated   in   notice, 
when,  sec.  231,  p.  283. 
examination  of  witness  in  taking  deposition,  extent  thereof,  how  con- 
ducted,  sec.  232,  p.  2S3. 


f 
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questions  should  be  propounded  one  by  one  to  witness,  see.  232, 

p.  283. 
distinct  answers  made  to  each  question,  sec.  232,  p.  284. 
officer  can  not  decide  propriety  of  witness  answering,  sec.  232, 

p.  284. 
may  be  taken  in  narrative  form,  sec.  232,  p.  284. 
witness  may  be  examined  on  all  parts  of  the  case,  sec.  232,  p.  284. 
suggestions  by  party   or  counsel    to   witness    while   giving  hi* 
deposition,  sec.  233,  p.  284. 
I  witness  ought  to  be  left  free  to  give  his  own  answers,  sec  232, 

p.  284. 
^  witness  may  consult  with  the  party  or  his  counsel,  when  and 

how,  sec.  233,  p.  284. 
exclusion  of  deposition  because  of  suggestions   to  witness, 
sec.  233,  p.  284. 
in  giving  deposition  answers  of  witness   should  be  responsive, 
sec.  234,  p.  284. 
cross-examination  of  witness  giving  deposition,  sec  235,  p.  286. 
extent  thereof,  sec.  235,  p.  285. 
must  answer  questions,  unless,  sec.  235,  p.  285. 
they  tend  to  criminate  him,  sec.  235,  p.  285. 
need  not  answer  questions  not  pertinent  to  issue,  see.  235, 
p.  285. 
objections  to  questions  during  taking  of  deposition,  sec  236,  p.  285. 

can  not  be  decided  by  officer  taking,  sec.  236,  p.  283. 
duty  of  officer  to  take  all  testimony  elicited  by  questions,  sec  236, 

p.  285. 
documents  as  part  of  deposition,  how  made,  sec.  237,  p.  286. 
such  documents  must  be  identified,  how,  sec.  237,  p.  286. 
genuineness  of  handwriting,  opinion  as  to,*  from  photograph  made 
part  of  deposition,  sec.  237,  p.  286. 
signing  of  deposition  by  witness,  sec.  238,  p.  286. 
not  necessary  to  its  validity,  sec.  238,  p.  286. 
Execution  of  written  instrument  used  as  evidence  before  justice,  need  not 
be  proved,  when,  sec.  230,  p.  286. 
affidavit  denying  genuineness  of  written  instrument,  form  of,  sec.  240, 

p.  287. 
oath  of  party  denying  genuineness  of  instrument,  docket  entry,  form 
of,  sec.  241,  p.  2S7. 
Witness  must  be  sworn  or  affirmed  before  giving  his  evidence,  sec.  242, 
p.  287. 
affirmation  has  same  effect  as  oath,  sec.  242,  p.  287. 
oath  to  be  administered  to  witness,  form  of,  sec.  243,  p.  288. 
affirmation  of  witness,  form  of,  sec.  244,  p.  288. 
Witnesses  may  be  separated  before  their  examination,  sec.  245,  p.  288. 
duty  of  court  to  separate  witnesses,  when,  sec.  245,  p.  288. 
mode  of  effecting  separation,  sec.  245,  p.  288. 
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Direct  and  cross-examination  of  witnesses,  sec.  24^  p.  288. 
what  is  direct  examination,  sec  246,  p.  288. 
what  is  cross-examination,  sec.  246,  p.  288. 

neither  party  a  right  to  interrupt  the  examination,  see.  24A,  p.  289. 
leading  questions,  what  are,  sec.  247,  p.  289. 
not  generally  permitted,  sec.  247,  p.  289. 
when  may  be  permitted,  sec.  247,  p.  289. 
always  allowed  on  cross-examination,  sec.  247,  p.  289. 
witness  should  generally  testify  to  facts,  sec.  248,  p.  291. 

not  to  his  belief,  opinion  or  mere  conclusion,  sec.  248,  p.  291. 
can  not  be  asked  what  was  meant  by  an  expression  to  which 

witness  testifies,  sec.  248,  p.  291. 
nor  whether  great  care  was  exercised,  sec.  248,  p.  291. 
may  be  asked  whether  a  certain  thing  was  stated  to  which  is 
added  "or  that  in  substance,"  sec.  248,  p.  291. 
on  cross-examination  witness  can  only  be  examined  as  to  matters 

brought  out  in  examination  in  chief,  sec  249,  p.  291. 
evidence  of  witness  must  relate  to  matters  in  issue,  sec.  250,  p.  292. 
what  constitutes  facts  in  issue,  sec.  250,  p.  292. 
collateral  matters  not  bearing  on  issue  improper,*  sec.  250,  p.  292. 
extent  of  cross-examination  where  witness  has  stated  a  conversation 
with  third  party,  sec.  250,  p.  292. 
What  witness  may  not  be  asked  on  cross-examination  with  view  to  con- 
tradiction, sec.  250,  p.  292. 
Questions  witness  may  refuse  to  answer,  sec.  251,  p.  292. 

those  which  expose  him  to  penal  liability,  sec  251,  p.  293. 
court  to  determine  propriety  of  witness  answering,  sec.  251,  p.  293. 
privilege  of  refusing  to  answer  personal  to  witness,  sec  251,  p.  293. 
must  answer  questions  which  only  tend  to  degrade  him,  sec.  251,  p.  293. 
but  not,  if  irrelevant  to  issue,  sec.  251,  p.  293. 
Impeachment  of  witness,  sec.  252,  p.  2C4. 

may  be  proof  of  bad  reputation  for  truth,  sec.  252,  p.  294. 
previous  contradictory  statements,  sec.  252,  p.  294. 
showing  ill-will  or  malice,  sec.  252,  p.  294. 
.  Impeachment   of   witness's  general   reputation   for   truth,  how  effected, 

sec  253,  p.  294. 
must  only  go  to  witness's  reputation  for  truth  or  veracity,  sec.  253, 

p.  294. 
mode  of  examining  into  such  general  reputation^  sec.  253,  p.  294. 
competency  of  impeaching  witness,  sec.  253,  p.  294. 
questibns  usually  asked  witness  impeaching  other's  reputation,  form 
of,  sec.  254,  p.  295. 
Impeaching  witness  by  contradictory  statements  made  prior  to  examina- 
tion, sec.  255,  p.  295. 
necessary  to  lay  proper  foundation  in  such  case,  sec.  255,  p.  295. 
how  foundation  laid,  sec.  2.>5,  p.  295. 

examination  of  witness  called  to  impeach  another  because  of  con- 
tradictory statements,  form  of,  sec.  256,  p.  295. 
how  questions  propounded  in  such  case,  sec  256,  p.  295. 
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Impeachment  of  witness  by  showing  iU-will  or  bias,  sec.  256a,  p.  296. 

how  such  bias  or  ill-will  may  be  shown,  sec.  256a,  p.  296. 
Party  can  not  impeach  his  own  witness,  sec.  257,  p.  296. 
Party  not  necessarily  bound  by  his  own  witness,  sec.  2.58,  p.  297. 
Extent  to  which  party  may  show  his  own  witness  to  be  mistaken,  sec.  258, 

p.  297. 
If  one  makes  adverse  party's  witness  his  own,  can  not  afterwards  im- 
peach him,  sec.  2.59,  p.  298. 
Collateral  cross-examination  of  witness  with  view   to  his   impeachment, 

sec.  260,  p.  298. 
Wlio  is  one's  own  witness  so  as  to  be  liable  to  impeachment,  sec.  261, 

p.  298. 
How  party  makes  another  witness  his  own,  sec.  262,  p.  299. 
Examination  of  adverse  witness  as  to  new  matter,  at  what  stage  allowed, 
sec.  263,  p.  299. 
order  of  examining  witness  usually  in  discretion  of  court,  sec.  263, 

p.  299. 
cross-examination  as  to  new  matter  in  discretion  of  court,  sec.  263, 

p.  300. 
the  general  and  better  rule  in  such  case,  sec.  263,  p.  300. 
Impeachment  of  party's  own  witness  by  proof  of  contradictory  statements, 

extent  of  this  rule,  sec.  264,  p.  300. 
When  party  taken  by  surprise  by  his  own  witness,  sec.  264,  p.  300. 

right  of  party  under  such  circumstances,  sec.  264,  p.  300. 
Impeachment  of  witness  where  party  is  required  to  call  him,  sec.  265, 

p.  301. 
Burden  of  proof,  upon  whom  it  rests,  sec.  266,  p.  301. 
party  holding  the  affirmative,  sec.  266,  p.  301. 

rule  obtains  when  right  depends  on  negative  allegation,  sec.  266, 
p.  301. 
shifts  to  opposite  party,  when,  sec.  266,  p.  302. 

on  defendant  to  prove  affirmative  defense,  sec.  266,  p.  302. 
as  to  want  of  consideration,  where  rests,  sec.  266,  p.  302. 
payment  and  set-off,  with  reference  to,  sec.  266,  p.  302. 
Opening  and  closing  case  with  reference  to  evidence,  sec.  267,  p.  302. 
Presumptive,  what  is,  sec.  268,  p.  302. 

presumptions  either  of  law  or  fact,  sec.  268,  p.  302. 

definition  of,  sec.  268,  p.  302. 
instances  of  presumptive  evidence,  sec.  269,  p.  303. 
identity  from  name,  sec.  260,  p.  303. 
ownership  of  property  from  possession,  sec.  260,  p.  303. 
innocence  of  person  charged  with  crime,  sec.  269,  p.  303. 
of  mental  capacity  and  sanity,  sec.  269,  p.  303. 
of  knowledge  of  the  law,  sec.  269,  p.  303. 
of  continuance  of  given  state  of  facts,  sec.  269,  p.  304. 
of  death  from  absence,  sec.  260,  p.  304. 
of  receipt  of  letter  from  the  mailing  of  it,  sec.  209,  p.  304. 
from  withholding  evidence,  sec.  269,  p.  304. 
fiH)ni  ^ll|!pre.ssiu^  or  8poliation  of  evidence,  sec.  200,  p.  304. 
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Production  of  best  evidence,  general  rule  as  to,  sec.  270,  p.  305. 
production  of  best  case  is  susceptible,  sec.  270,  p.  305. 
parol  not  allowable  when  written  available,  sec.  270,  p.  305. 

loss  of   instrument  may  be   shown  hy  parol   evidence,  sec.  270, 
p.  305. 
contents  of  written  instrument  can  not  be  shown  by  parol,  as  a  rule: 
sec.  271,  p.  305. 
oral   evidence    to    prove    written    instruments,    when    allowable, 

sec.  271,  p.  305. 
loss  of  instrument,  how  proved,  sec.  271,  p.  305. 
when  instrument  in  possession  of  adverse  party,  sec.  271,  p.  305. 

notice  to  produce  shall  be  given,  sec.  271,  p.  305. 
facts  may  be  shown  by  parol,  although  written  evidence  thereof 
exists,  sec.  272,  p.  306. 
instances  thereof,  sec.  272,  p.  306. 
a  receipt,  sec.  272,  p.  306. 
unsigned  memoranda,  sec.  272,  p.  306. 
date  of  birth  of  party,  sec.  272,  p.  306. 
possession  and  ownership  of  contiguous  lots  in  accident 

cases,  sec.  272,  p.  306. 
confinement  in  penitentiary,  to  discredit  witness,  sec.  272, 

p.  306. 
that  person  is  a  public  officer,  sec.  272,  p.  306. 
contemporaneous  parol  not  admissible  to  contradict  written   in- 
strument, sec.  273,  p.  306. 
to  add  to  or  vary  its  terms,  sec.  273,  p.  306. 
Documentary,  what  is,  sec.  274,  p.  307. 

what  included  in  the  term,  sec.  274,  p.  307. 
definition  of,  sec.  274,  p.  307. 

laws  of  this  and  other  states,  proof  of,  sec.  274,  p.  307. 
acts  or  resolutions  of  legislature,  may  be  given  in  evidence,  sec.  275, 
p.  307. 
printed  copy  of  acts  and  resolutions  of  general  assembly  of  Vir- 
ginia as  evidence,  sec.  275,  p.  307. 
of  this  state,  as  evidence,  sec.  275,  p.  307. 
the  ordinance  of  the  Wheeling  convention,  sec.  275,  p.  307. 
printed  copies  of  acts  and  resolutions  of  legislature- as  evidence,  sec. 
275,  p.  308. 
Proof  of  law  of  another  state  or  country  or  of  the  United  States,  sec.  275, 
p.  308. 
judicial  notice  of,  taken  by  the  courts,  sec.  275,  p.  308. 
to  prove  law   of  another  state,  whole  of   it  need  not  be   produced, 
sec.  275,  p.  308. 
Judicial  records  and  proceedings  as  evidence,  sec.  276,  p.  308. 

what  matters  of  this  character  to  be  received  as,  sec.  276,  p.  308. 
copy  of  record  or  paper  in  clerk's  office,  sec.  276,  p.  308. 
records  of  federal  court,  sec.  276,  p.  308. 

of  court  of  any  state,  territory  or  district,  sec.  276,  p.  308. 
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original  record  of  judgment  or  other  document  admissible,  sec.  276, 

p.  309. 
whole  record  need  not  be  produced,  as  a  rule,  sec  276,  p.  309. 
must  be,  on  charge  of  perjury,  sec.  276,  p.  309. 
to  prove  judgment  or  decree,  not  necessary  to  produce  entire 
record,  sec.  276,  p.  309. 
entry  in  justice's  docket  as  evidence,  sec.  276a,  p.  309. 

must  furnish  copy  of  entry  in  docket,  sec.  276a,  p.  309. 
public  records  and  acts  other  than  those  of  courts,  sees.  277,  278,  p.  310. 
record#in  office  of  secretary  of  state,  sec.  277,  p.  310. 
of  treasurer  or  auditor,  sec.  277,  p.  310. 
of  surveyor  of  lands  in  any  county,  sec.  277,  p.  310. 
records  of  marriages  and  births,  sec.  277,  p.  310. 
copies  of  real  and  personal  property  books,  sec.  277,  p.  310. 
copies  of  journals  of  either  branch  of  the  legislature,  sec  277, 

p.  310. 
records  in  any  public  office  of  the  United  States,  sec.  278,  p.  310. 
authentication  of  records,  sec.  278,  p.  310. 
how  effected,  sec.  278,  p.  310. 
Private  writings,  what  they  include,  sec.  279,  p.  310. 

deeds,  notes,  bills,  or  other  private  contract,  sec  279,  p.  310. 
copy  of  private  wrHing,  when  admissible,  sec.  279,  p.  310. 
when  original  must  be  produced,  sec.  279,  p.  310. 
illustrations  of  private  writings  admissible  as  evidence,  sec.  279,  p.  311. 
church  register,  sec.  279,  p.  311. 
bills  of  lading,  sec.  279,  p.  311. 
books  of  a  corporation,  sec.  279,  p.  311. 
books  of  original  entry,  sec.  270,  p.  311. 
affidavit  to  obtain  production  of  book  or  paper  by  adverse  party, 

by  means  of  subpoena  duces  tecum,  sec.  280,  p.  311. 
directing  issuance  of  subpoena  duces  tecum  for  production  of  docu- 
ment by  adverse  party,  docket  entry,  form  of,  sec.  280,  p.  311. 
affidavit  for  subpoena  duces  tecum  for  one  not  a  party  to  the  suit, 

form  of,  sec.  2S2,  p.  313. 
order  of  judge  in  vacation  directing  issuance  of  subpoena  duces  tecum, 
form  of,  sec.  283,  p.  313. 
subpoena  duces  tecum  issued  by  clerk  of  circuit  court  for  appear- 
ance of  third  party  as  a  witness  before  justice,  form  of,  see. 
284,  p.  314. 
report  of  justice  to  judge  of  circuit  court  of  witness's  failure  to 
attend  under  subpoena  duces  tecum,  form  of,  sec.  285,  p.  314. 
notice  to  witness  to  show  cause  why  he  should  not  be  fined  for 
failure  to  attend  under  subpoena  duces  tecum,  form  of,  sec. 
286,  p.  315. 
order  of  circuit  court  fining  and  attaching  witness  for  failure  to 
attend  under  subpoena  duces  tecum,  form  of,  sec.  287,  p.  316. 
order  of  justice  committing  a  witness  for  refusal  to  produce  docu- 
ments under  subpoena  duces  tecum,  form  of,  sec.  288,  p.  316. 
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'  authority  of  jiigtice  to  issue  subpoena  duces  tecum,  sec.  289,  p.  317- 
subpoena  duces  tecum  of  ancient  origin,  sec.  289,  p.  317. 
what  witness   must  do  under  subpoena   duces   tecum,  sec.   289, 
p;  317. 

must  obey  subpoena  duces  tecum,  sec.  289,  p.  317. 
Matters  of  hearsay,  as  a  rule  not  admissible,  eec.  290,  p.  317. 
this  rule  well  settled  by  authority,  sec.  290,  p.  317. 
reasons  for  excluding  matters  of  hearsay,  sec.  290,  p.  317. 
exceptions  to  the  rule  rejecting  hearsay  evidence,  sec.  291,  p.  318. 
illustrative  instances  of  these  exceptions,  sec.  291,  p.  318. 
what  was  said  when  an  act  was  done,  sec.  291,  p.  318. 
proof  of  death  of  party,  when  admissible,  sec.  291,  p.  319. 
as  to  state  of  mind  of  person,  sec.  291,  p.  319. 
family  history  and  pedigree,  sec.  201,  p.  320. 
public  matters  or  those  of  general  interest,  sec.  291,  p.  320. 
testimony  of  witness  on  former  trial,  sec.  291,  p.  320. 
Admissions  and  declarations,  sees.  292-296,  pp.  321-324. 

those  made  in  one's  interest  not  admissible,  sec.  292,  p.  321. 
those  of  former  owner  of  property,  after  he  has  parted  with  posses- 
sion or  title,  sec.  292,  p.  321. 
those  of  party  in  possession  of  property,  sec.  292,  p.  321. 
those  made  against  pecuniary  interest  of  one  deceased,  sec.  292,  p.  321. 
silence  of  party  when  statement  made  in  his  presence,  effect  of,  sec. 

292,  p.  321. 
statement  made  by  husband  or  wife  in  presence  of  the  other,  sec.  292, 

p..  322. 
those  of  attorneys  in  their  opening  statements  or  arguments,  sec.  292, 

p.  322. 
those  arising  from  the  fabrication,  desttiiction  or  failure  to  produce 
evidence,  sec.  293,  p.  322. 
proof  of  attempt  to  fabricate,  effect  of,  sec.  293,  p.  322. 
destruction  or  spoliation  of ,  documents,  effect  of,  sec.  293,  p.  322. 
failure  to  produce  testimony  which  party  knows  to  exist,  sec.  293, 

p.  322. 
failure  to  produce  witness   by   party  holding   burden  of  proof, 
sec.  293,  p.  322. 
those  made  in  writing  and  by  telephone,  sec.  294,  p.  322. 

those  contained  in  letter  admissible,  when,  sec.  294,  p.  322. 
those  made  by  telephone  admissible,  when,  sec.  294,  p.  322. 
those  made  in  books  of  account,  bills  of  lading,  and  writings  of  like 

character,  sec.  294,  p.  322. 
those  made  as  part  of  res  gestae,  sec.  295,  p.  323. 

when  they  constitute  part  of  res  gestae,  sec.  295,  p.  323. 

must  be  contemporaneous  with  act  in  question,  sec.  295,  p.  323. 
those  made  by  agent  while  performing  act,  sec.  295,  p.  324. 
when  made  in  negotiations  for  a  compromise,  sec.  296,  p.  324. 
not  admissible,  sec.  296,  p.  324. 
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Order  of  introduction  of,  before  jury,  sec.  299,  p.  327. 

first  in  order  usually  that  of  plaintiflf,  sec.  299,  p.  327. 

in  rebuttal,  sec.  290,  p.  327. 

with  reference  to  olT-sets,  sec.  299,  p.  327. 

introduction  of  out  of  regular  order,  sec.  300,  p.  327. 
when  permitted,  sec.  300,  p.  327. 
in  discretion  of  justice,  sec.  300,  p.  327. 
Introduction  of  in  chief  after  defendant  has  rested,  sec.  300,  p.  327. 
Postponement  of  trial  to  obtain  further,  sec.  300,  p.  327. 
Docket  of  justice  as  evidence  of  what  it  contains,  sec.  703,  p.  594. 

not  sole  evidence  of  proceedings  before  the  justice,  sec.  703,  p.  594. 
In  bastardy  cases,  sec.  797,  p.  665. 

character  of  prosecutrix,  sec.  797,  p.  666. 

intercourse  with  other  men,  sec.  797,  p.  666. 

good  character  of  defendant,  sec.  797,  p.  666. 

resemblance  of  child  to  putative  father,  sec.  797,  p.  666. 

intimacy  and  intercourse  of  the  parties,  sec.  797,  p.  667. 
Insanity,  evidence  on  question  of,  sec.  809,  p.  674. 

wide  range  of  inquiry  permissible,  sec.  809,  p.  674. 

mode  of  proving  insanity,  sec.  810,  p.  674. 

opinions  on  question  of  insanity,  sec.  810,  p.  674.  ^ 

non-professional  witnesses  of,  sec.  813,  p.  676. 

statement   of   fact   authorizing  non-expert   witness   to  give   opinion, 
what  constitutes,  sec.  814,  p.  677. 

physicians,  of,  sec.  815,  p.  678. 

condition  of  mind  before  and  after  act  in  question,  proper,  sec.  816, 
p.  678. 

declarations  of  party  whose  sanity  is  in  question,  sec.  817,  p.  679. 
Reduction  of,  to  writing  on  examination  of  person  charged  with  .crime, 

sec.  880,  p.  715. 
Arrest  in  civil  actions,  evidence  to  support  grounds  of,  sec.  502,  p.  448. 
Contempt,  necessary  to  convict  of,  sec.  629,  p.  468. 
Recovery  of  specific  personal  property,  what  plaintiff  must  prove  in  action 

for,  sec.  847,  p.  696. 
In  bastardy  proceedings,  sec.  797,  p.  665. 

certain  rules  apply  to,  sec.  797,  p.  665. 

question  to  be  determined,  sec.  797,  p.  665. 

character  of  prosecutrix  not  in  issue,  sec.  797,  p.  066. 

intercourse  with  other  men,  competent,  when,  sec  797,  p.  666. 

good  character  of  defendant  not  admissible,  sec.  797,  p.  666. 

resemblance  of  child  to  putative  father,  sec.  797,  p.  666. 

intimacy  and  intercourse  between  the  parties,  sec.  797,  p.  667. 

Examination  of  person  charged  with  crime— 


Jurisdiction  of  justice,  sec.  18q,  p.  93. 

Must  be  by  complaint  on  oath,  sec.  18q,  p.  95. 

Warrant  to  arrest  person  accused,  sec.  18q,  p.  96. 
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Witnesses,  may  be  summoned,  sec.  I8q,  p.  96. 
compensation  allowed,  sec.  18q,  p.  96. 

Adjournment  of,  sec.  18q(a),  p.  96. 

when  not  to  exceed  ten  days,  sec.  18q(a),  p.  96. 
accused  must  be  committed  to  jail,  when,  sec.  18q(a),  p.  96. 
accused  may  be  admitted  to  bail,  when,  sec.  18q(a),  p.  96. 
failure  of  accused  to  appear,  sec.  I8q(b),  p.  96. 

Commitment  of  accused  pending  examination,  sec.  18q(c),  p.  96. 

Kight  ofi  accused  to  speedy  examination,  sec.  18q(d),  p.  97. 

Witnesses  need  not  be  personally  examined  by  justice,  sec.  18q(e),'p.  97. 

Witnesses  may  be  separated  during  examination,  sec.  18q(f),  p.  97. 
practice  when  witnesses  are  separated,  sec.  18q(f),  p.  97.   ^ 

Evidence  to  be  reduced  to  writing,  when,  sec.  ISq(g),  p.  97. 

Duty  of  justice  upon  conclusion  of,  sec.  18q(h),  p.  97. 

Witnesses  to  be  recognized,  when,  sec.  I8q(h),  p.  97. 

Duty  of  justice  when  sufficient  ground  to  charge  accused  appears,  sec. 
18q(i),  p.  98. 

Committal  of  accused  to  be  for  trial;  sec.  18q(i),  p.  98. 

Recognizance  shall  be  for  appearance  at  circuit  court,  sec.  18q(i),  p.  98. 

Certificate  to  be  returned  to  clerk  of  court,  sec.  18q(i),  p.  98. 

Justice  may  associate  one  or  more  justices  with  him  in  making,  when, 
sec.  18q(j),  p.  98. 

When  and  where  order  discharging  recognizance  to  be  filed,  sec.  18q(]), 
p.  98. 

Recognizance  not  to  be  quashed,  when,  sec.  18q(m),  p.  99. 

Escape  of  party  charged  or  his  absence  from  county  in  which  offense  com- 
mitted, sec.  18r,  p.  99. 
officer  may  pursue  and  apprehend  him,  sec.  18r,  p.  99. 
arrest  of  party  outside  county  in  which  warrant  issued,  sec.  ISr,  p.  99. 

Docket  entry  adjourning  examination  of  person  charged  with  offense  pun- 
ishable with  death,  ^orm  of,  sec.  873,  p.  710. 

Docket  entry  adjourning  examination  of  person  charged  with  offense  not 
punishable  with  death,  form  of,  sec.  875,  p.  712. 

Recognizance  for  appearance  of  accused  for  further  examination  upon  ad- 
journment, form  of,  sec.  876,  p.  712. 

Docket  entry  of  examination  and  discharge  of  accused,  sec.  877,  p.  713. 

Docket  entry  where  accused  is  held  to  bail  or  committed  in  default  thereof^ 
form  of,  sec.  878,  p.  714. 

Recognizance    for    appearance    of    accused    at   court    where    examination 
waived,  form  of,  sec.  879,  p.  714. 

Reduction  of  testimony  to  writing  on  examination  of  person  charged  with 
felony,  sec.  880,  p.  715. 

Certificate  of  justice  to  circuit  court  upon  default  of  accused  to  appear  for 
further  examination,  form  of,  sec.  881,  p.  716. 

Docket  entry  committing  accused  to  jail  to  await  further  examination^ 
form  of,  sec.  882,  p.  717. 

Order  of  justice  committing  accused  to  await  further  examination,  form 
of,  sec.  883,  p.  717. 
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Written  order  of  justice  to  bring  accused  before  bim  for  further  examina- 
tion after  commitment,  form  of,  sec.  884,  p.  718. 

Certificate  of  justice  of  examination  and  recognizance  of  party  charged 
with  crime  to  be  returned  to  clerk,  sec.  886,  p.  710. 

Surety  on  appeal  bond  may  arrest  accused,  sec.  88Ga,  p.  720. 

Recognizance  taken  before  justice  in  one  county  for  appearance  before 
court  of  another  county,  form  of,  sec  887,  p.  720. 

Docket  entry  where  recognizance  taken  for  appearance  of  accused  in  an- 
other county,  form  of,  sec.  880,  p.  721. 

Waiver  of,  by  accused,  sec.  188,  p.p.  00,  100. 
effect  of  such  waiver,  sec.  18s,  pp.  00,  100. 

Examination  of  witnesses — 

Witnesses  may  be  separated  before  examination,  sec.  245,  p.  288. 
Duty  of  court  to  separate  witnesses  before  examination,  sec.  245,  p.  288. 
Effect  of  disobedience  of  order  of  separation  of  witnesses,  sec.  245,  p.  288. 
Direct  and  cross-examination  of  witnesses,  sec.  246,  p.  288. 
what  is  direct  examination,  sec.  246,  p.  288. 
what  is  cross-examination,  sec.  246,  p.  288. 
Neither  party  right  to  interrupt  or  interfere  with  examination,  sec.  246, 

p.  280. 
Leading  questions,  not  generally  permitted,  sec.  247,  p.  280. 
what  constitutes  leading  questions,  sec.  247,  p.  280. 
when  leading  questions  permissible,  sec.  247,  p.  280. 
Extent  to  which  witness  may  be  cross-examined,  sec.  240,  p.  201. 
-  Form  of  examination  of  witness  called  to  impeach  another  because  of 

contradictory  statements,  sec.  256,  p.  205. 
Collateral  cross-examination,  sec.  260,  p.  208. 

Stage  at  which  witness  may  be  examined  by  adverse  party  as  to  new 
matter,  sec.  263,  p.  200. 

Exceptions — 

Bond  in  action  to  recover  personal  property,  to,  sec.  850,  p.  701. 
form  of  to  such,  given  by  plaintiff,  sec.  860,  p.  701. 
form  of  to  such  bond  given  by  defendant,  sec.  861,  p.  701. 
docket  entry  overruling,  to  such  bond,  sec.  862,  p.  701. 

sustaining  such  bond,  sec.  863,  p.  702. 
Pleadings,  to,  sec.  128,  p.  230. 

not  sufficiently  explicit,  sec.  128,  p.  230. 

complaint  contains  no  cause  of  action,  sec.  128,  p.  230. 

demurrer  will  be  treated  as  a,  to  pleadings,  sec.  128(c),  p.  230. 

demurrer  to  pleadings  treated  as  a,  form  of,  sec.  128(d),  p.  231. 

disposition  of,  sec.  120,  p.  231. 

docket  entry  overruling,  form  of,  sec.  130,  p.  231. 

sustaining,  form  of,  sec  131,  p.  231. 

sustaining  part  of,  form  of,  sec.  132,  p.  231. 
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sustaining  to  complaint  because  states  no  cause  of  action,  form 

of,  sec.  133,  p.  232. 
sustaining  to  answer  because  states  no  cause  of  action,  form  of, 
sec.  134,  p.  232. 
hearsay  evidence,  to  rule  rejecting,  sec.  291,  p.  318. 

Ezoltuiiye  jtoisdiotion— 

Of  justice  in  civil  cases,  sec.  26,  p.  115. 

Execntions — 

May  be  issued  by  a  justice,  when,  statute  relating  to,  sec.  585,  p.  504. 

must  be  by  justice  rendering  judgment,  sec.  585,  p.  504. 

or  his  successor  in  office,  sec.  585,  p.  504. 

time  within  which  to  be  issued,  sec.  585,  p.  504. 

can  only  be  issued  after  rendition  of  judgment,  sec.  58G,  p.  504. 

can  not  be  issued  on  verdict  of  jury,  sec.  586,  p.  504. 

to  be  issued  after  expiration  of  twenty  days,  sec.  587,  p.  504. 

unless  directed  otherwise,  sec.  587,  p.  504. 

docket  entry  of  issuance  of  execution  before  lapse  of  twenty  days, 
form  of,  sec.  588,  p.  505. 
Bequisites  of,  sec.  589,  p.  505. 

must  be  filled  up  before  delivery,  sec.  580,  p.  505. 

must  describe  judgment  on  which  issued,  sec.  580,  p.  505. 

must  state  principal  sum  to  be  collected,  sec.  580,  p.  505. 

must  state  amount  of  costs  to  be  collected,  sec.  589,  p.  505. 

must  state  credits  to  which  judgment  entitled,  sec.  589,  p.  505. 

must  be  signed  by  justice,  sec.  5S0,  p.  505. 

command  of,  sec.  580,  p.  505. 

time  within  which  returnable,  sec.  580,  p.  505. 

return  must  show  how  executed,  sec.  580,  p.  505. 
Amendment  of  or  of  order  of  sale,  sec.  500,  p.  505. 
Error  in  does  not  vitiate  acts  done  under  it,  sec.  590,  p.  505. 
To  whom  execution  or  order  of  sale  directed,  sec.  591,  p.  503. 

may  be  person  specially  deputed,  sec.  501,  p.  506. 

to  sheriff,  deputy  sheriff,  or  sergeant  of  town,  sec.  591,  p.  506. 
Form  of,  sec.  592,  p.  506. 

Memorandum  of  endorsement  on  execution,  form  of,  sec.  593,  p.  507. 
When  new  execution  may  be  issued,  sec.  594,  p.  507 <> 
Endorsement  to  be  made  on,  sec.  595,  p.  507. 

to  be  made  by  officer  to  whom  delivered  for  execution,  sec.  595,  p.  507. 
penalty  for  failure  to  make  endorsement,  sec.  595,  p.  507. 

extent  of  penalty,  sec.  595,  p.  507. 
Lien   of  and  order  of  priority   when  several  in  hands   of  same  officer, 
sec.  596,  p.  508. 
time  f/om  which  lien  dates,  sec.  590,  p.  508. 
extent  of  such  lien,  sec.  500,  p.  508. 
shall  be  executed  in  order  in  which  received  by  officer,  sec.  596,  p.  508. 
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Form  of  endorsement,  sec.  507,  p.  508. 

Endorsement  to  be  made  after  levy  thereof,  sec.  598,  p.  508. 

Time  of  levy  to  be  endorsed,  sec.  598,  p.  508. 

List  of  property  levied  on  to  be  annexed  to,  sec.  598,  p.  508. 

Posting  notice  of  sale  under,  sec.  598,  p.  508. 

where  notice  to  be  posted,  sec.  598,  p.  508. 

description  of  property  in  notice,  sec.  598,  p.  508. 

form  of  notice  of  sale  under,  sec.  599,  p.  509.  L« 

Upon  what  property  execution  may  be  levied,  sec.  600,  p.  510.  H 

goods,  chattels,  money  and  bank  notes^  sec.  600,  p.  510. 
Accounting  for  money  levied  on,  sec.  600,  p.  510. 
When  notes  levied  on,  disposal  of,  sec.  600,  p.  510. 
Chose  in  action,  what  is,  sec.  600,  p.  510. 
Money  to  be  accounted  for  at  par  value,  sec.  600,  p.  510. 
Property  abandoned  may  be  levied  on,  sec.  600,  p.  510. 
Property  fraudulently  conveyed  may  be  levied  on,  sec.  600,  p.  510. 
Property  retained  by  owner  after  sale,  sec.  6(So,  p.  511. 
Partnership  property,  how  levied  on,  sec.  600,  p.  511. 
•Property  of  private  corporation  subject  to  levy,  sec.  600,  p.  511. 
Boiling  stock  of  railroad  corporation,  sec.  600,  p.  511. 

Other  movable  property  belonging  to  railroad  company,  sec.  6100,  p.  511. 
Chattels  real  may  be  levied  on,  sec.  600,  p.  511. 
Property  not  subject  to  levy  of,  sec.  600,  p.  511. 

property  in  custody  of  the  law,  sec.  600,  p.  511. 

in  hands  of  receiver,  sec.  600,  p.  511. 

under  control  of  court,  sec.  600,  p.  511. 

conveyed  by  valid  deed  of  trust,  sec.  600,  p.  512. 

public  property  of  all  kinds,  sec.  600,  p.  512. 

franchises  of  railroad,  sec.  600,  p.  512. 
Manner,  place  and  terms  of  sale  of  property  under  execation  or  order  of 
sale,  sec.  601,  p.  512. 

must  be  at  public  auction,  sec.  601,  p.  512. 

in  district  where  levied  on,  sec.  601,  p.  512. 

hours  of  sale,  sec.  601,  p.  512. 

place  of  sale  when  mules,  work  oxen  and  horses  to  be  sold,  see.  60 1 , 
p.  512. 
such  property  to  be  sold   at  court  house  on  some  court  day, 
sec.  601,  p.  512. 

sale  to  be  to  the  highest  bidder  for  cash,  sec.  601,  p.  512. 

adjournment  of  sale,  sec.  601,  p.  512. 

appraisement  before  sale,  when  to  be  made,  sec.  601,  p.  513. 
who  to  make  such  appraisement,  see.  601,  p.  513. 
return  of  such  appraisement  to  justice,  sec.  601,  p.  513. 

duty  of  officer  when  property  will  not  sell  for  two- thirds  of  appraised 
value  for  cash,  sec.  601,  p.  513. 

when  sale  to  be  on  credit  after  appraisement,  sec.  601,,  p.  513.  t 

notes  to  be  taken  when  sale  on  credit,  sec.  COI,  p.  513.  | 

when  such  notes  have  force  of  judgment,  sec.  COI,  p.  513. 


's 
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Form  of  appraisement,  sec  602,  p.  513. 

Notice  to  issue  execution  on  notes  given  for  property  sold  under^  form  of, 

sec.  603,  p.  514. 
Docket  entry  showing  return  of  notice  taken  for  property  sold  under, 

form  of,  sec.  604,  p.  514. 
Form  of  issued  on  notes  taken  by  an  officer  for  property  sold  under, 

sec.  605,  p.  513. 
Resale  of  property  taken  under,  see^606,  p.  515. 

where  purchaser  does  not  comply  with  terms  of  sale,  sec.  606,  p.  515. 

where  resale  may  be  made,  sec.  606,  p.  515. 

liability  of  first  purchaser  for  difference  between   first   and   second 

sale,  sec.  606,  p.  515. 
offering  property  for  resale  forthwith  where  purchaser  does  not  com- 
ply with  bid,  form  of,  sec.  607,  p.  515. 
notice  of  resale  where  purchaser  fails  to  comply  with  bid,  form  of, 

sec.  608,  p.  516. 
return  of  officer  where  purchaser  has  failed  to  comply  with  bid,  form 
of,  sec.  609,  p.  516. 
Return  of  officer  of  execution  or  order  of  sale  as  to  time  and  manner  of 
its  execution,  sec.  610,  p.  516. 
officer  shall  make  true  return  at  proper  time  and  place,  sec.  610,  p.  516. 
what  to  be  stated  in  such  return,  sec.  610,  p.  516. 
Accounting  for  property  in  his  hands  unsold,  sec.  610,  p.  516. 
Expenses  to  be  allowed  officer  for  executing  process  and  keeping  property 

levied  on,  sec.  611,  p.  517. 
Return  of  unsatisfied  and  issuance  of  order  to  sell  property  in  hands  of 

officer,  sec.  612,  p.  517. 
-Where  property  remains  unsold  for  want  of  bidders,  sec.  612,  p.  517. 
Docket  entry  of  issuance  of,  commanding  officer  to  sell  property  remaining 

unsold  and  disposal  of  proceeds,  form  of,  sec.  613,  p.  517. 
Property  levied  on  may  be  left  in  possession  of  owner,  when,  sec.  614, 

p.  518. 
Other  property  may  be  taken  by  officer  as  indemnity,  sec.  614,  p.  518. 
Receipt  to  be  given  by  officer  where  possession  of  property  left  with 

owner,  form  of,  sec.  615,  p.  518. 
Issuance  of  by  clerk  of  circuit  court  upon  judgment  of  justice,  sec.  616, 
p.  519. 
must  be  on  abstract  of  judgment  filed  with  sucb  clerk,  sec.  616,  p.  519. 
may  be  in  same  manner  and  like  effect  as  upon  judgment  rendered 

in  circuit  court,  sec.  616,  p.  519. 
entry  of  transcript  filed  with  clerk,  sec.  616,  p.  519. 
how  such  transcript  to  be  indexed,  sec.  616,  p.  519. 
fee  of  clerk  for  entering  transcript,  sec.  616,  p.  519. 
payment  of  such  fee,  sec.  616,  p.  519. 
form  of  when  issued  by  clerk  of  circuit  court  upon  judgment  of  justice, 
sec.  617,  p.  519. 
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stay  of,  when  obtained,  sec.  618,  p.  520. 
bond  to  be  filed,  sec.  618,  p.  520. 

penalty  of  bond,  sec.  618,  p.  520. 
condition  of  bond,  sec.  618,  p.  520. 
filing  of  bond  to  be  noted  in  docket,  s^.  618,  p.  620. 
■Recall  of  execution,  sec.  618,  p.  520. 

form  of  bond  to  be  given  to  obtain  stay  of,  sec.  619,  p.  520. 

docket  entry  granting  stay  of,  form  of,  sec.  620,  p.  520.   - 

direction  to  officer  to  return  execution  upon  stay  of,  form  of,  see.  621, 

p.  521. 
elffect  of  bond  given  to  obtain  stay  of,  sec.  622,  p.  521. 
form  of  when  issued  upon  stay  bond,  sec.  623,  p.  521. 
time  for  which  stay  of  allowed,  sec.  624,  p.  522. 
cases  in  which  no  stay  of  allowed,  sec.  625,  p.  522. 

upon  bond  filed  to  obtain  such  stay,  sec.  625,  p.  522. 
judgment  on  bond  given  pursuant  to  section  128,  chapter  50,  Code, 

sec  625,  p.  522. 
on  judgment  against  justice  or  constable  for  failure  to  pay  money, 
sec.  625,  p.  522. 
Surety  on  stay  bond  may  obtain  judgment  against  principal,  when,  sec. 

626,  p.  523. 
Endorsement  to  be  made  on  issue  on  stay  bond  where  judgment  paid  by 

surety,  form  of,  sec.  627,  p.  523. 
Demand  of  additional  security  on  stay  bond,  sec.  628,  p.  323. 
course  to  be  pursued  with  such  security,  sec.  628,  p.  523. 

notice  to  judgment  debtor  to  be  given,  sec  628,  p.  523. 
time  within  which  additional  security  to  be  given,  sec.  628,  p.  523. 
effect  of  failure  to  give  additional  security,  sec  628,  p.  523. 
recall  of  execution  upon  giving  additional  security,  sec  628,  p.  523. 
notice  of  additional  security  to  be  required  on  stay  bond,  form  of. 

sec.  629,  p.  524. 
docket   entcy   noting   failure   to   give   additional    security,    form    of, 

sec.  630,  p.  524. 
directing   recall   of,  issued  upon   failure  to  give  additional   security 
within  three  days,  form  of,  sec  631,  p.  524. 
Personal  property  exempt  from  execution  or  other  process,  sec.  632,  p.  525. 
exemptions  can  only  be  claimed  by  husband,  parent,  widow  or  infant 

children,  sec.  632,  p.  525. 
amount  of  exemption,  sec.  632,  p.  525. 
working  tools  of  mechanic,  artisan  or  laborer,  sec.  632,  p.  525. 

amount  of  such  exemption,  se^.  632,  p.  525. 
resident  of  state  only  can  claim  exemption,  sec.  633,  p.  525. 

what  constitutes  non-residence  within  meaning  of  exemption  law, 

sec.  633,  p.  525. 
resident   of   state    within    meaning   of   exemption   law,    who    is, 

■ 

sec.  634,  p.  525. 
residence    of   wife   determined    by   that   of    husband   ordinarily, 
sec.  635,  p.  526. 
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mechanic,  artisan  or  laborer,  who  ia,  sec.  636|  p.  526. 
working  tools  of  trade  or  occupation,  what  constitute,  sec.  637,  p.  527. 
exemption  can  not  be  claimed  in  what  cases,  sec.  638,  p.  527. 
for  purchase  money,  sec.  638,  p.  527. 
proceeding  for  collection  of  taxes,  sec.  638,  p.  527. 
procedure  to  avail  of  benefit  of  exemption,  sec.  639,  p.  528. 
list  of  property  to  be  delivered  to  officer,  sec.  639,  p.  528. 
value  of  each  article  to  be  stated,  see.  639,  p.  528. 
affidavit  to  accompany  list,  sec.  639,  p.  528. 

what  affidavit  to  contain,  sec.  639,  p.  528. 
disposal  of  property  exceeding  amount  of  exemption,  sec.  639, 
p.  528. 
by  whom  claim  to  be  made  when  husband  absent,  sec.  639,  p.  528. 

or  incapable  of  acting,  sec.  639,  p.  S28. 
duty  of  officer  upon  receiving  list,  sec.  639,  p.  528. 
appraisement  of  property  claimed  to  be  exempt,  sec.  640,  p.  528. 
how  made,  sec.  640,  p.  528. 

to  be  by  disinterested  freeholders,  sec.  640,  p./528. 
duty  of  such  freeholders  when  they  fail  to  agree,  sec.  640,  p.  528. 
exemption  list  to  be  prepared  where  value  of  prpperty  does  not  ex- 
ceed $200,  form  of,  sec.  641,  p.  528. 
exemption  list  to  be  prepared  when  value  of  property  exceeds  $200, 

form  of,  sec.  642,  p.  530. 
exemption  list  when  exemption  claimed  by  wife,  form  of,  sec.  643, 

p.  530. 
claim  of  exemption  by  widow  or  minor  children  of  deceased  husband, 
how  made,  sec.  644,  p.  532. 
instrument  claiming  exemption  allowed  widow  or  minor  children, 
form  of,  sec.  645,  p.  533.  . 
appraisement  of  exempt  property,  how  made,  sec.  640,  p.  533. 
affidavit  to  be  attached  thereto,  sec.  646,  p.  533. 
delivery  of  appraisement  list  to  officer  holding  execution,  sec.  647, 

p.  533. 
return  of  such  list  by  officer,  sec.  647,  p.  533.  . 
duty  of  officer  to  release  property  claimed  as  exempt,  sec.  648,  p.  533. 
liability  of  officer  for  failure  to  release,  sec.  648,  p.  534. 
fees  of  appraisers,  sec.  649,  p.  534. 
by  whom  made,  sec.  649,  p.  534. 
appraisement  list  of  property  claimed  as  exempt,  form  of,  sec.  650, 

p.  534. 
officer^s  return  on  execution  wlien  debtor  has  claimed  exemption,  form 

of,  sec.  651,  p.  535. 
officer*s  return  on  execution  where  exemption  claimed  and  appraise- 
ment made,  form  of,  sec.  652,  p.  536. 
Quashing  executions  issued  by  justice,  sec.  652a,  p.  536. 

must  be  on  motion  after  reasonable  notice,  sec.  6.52a,  p.  536. 
when  execution  will  be  quashed,  sec.  652a,  p.  536. 
time  when  execution  will  be  quashed,  sec.  652a,  p.  537. 
action  of  justice  quashing,  appealable,  sec.  652a,  p.  537. 
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Indemnifying  bond  to  be  given  officer  to  sell  property,  form  of,  see.  652b, 

p.  537. 
Criminal  cases,  in,  for  fee  bills,  etc,  sec.  652d,  p.  538. 

fine  and  costs,  for,  form  of,  sec.  652e,  p.  539. 

costs  only,  for,  form  of,  sec.  652f,  p.  539. 
Action  of  detinue  in,  shall  conform  to  the  judgment,  sec.  863a,  pp.  702,  703. 
Specific  personal  property,  for  two  or  more  pieces  thereof,  form  of,  sec 

864a,  pp.  704-706. 
Forthcoming  bond,  form  of,  sec.  652e,  p.  538. 
Garnishee  in  attachment,  when  may  issue,  sec  423,  p.  403. 
Issue  on  judgment  against  garnishee,  when,  sec.  435,  p.  411. 
Validity  of,  not  assailable  by  claimant  on  trial  of  right  of  property, 

sec.  465,  p.  430. 
Subsequent  lienholder  may  assail  its  validity,  sec.  465,  p.  430. 
Form  of,  in  unlawful  entry  and  detainer,  sec  519,  p.  461. 
Form  of,  action  to  recover  personal  property,  sec.  864,  p.  703. 

Execution  of  process — 

Warrant,  form  of,  for  refusing  to  aid  officers  in  the,  sec.  995,  p.  S27. 


Ezemptu 

Personal  property  exempt  from  execution  or  other  process,  sec.  632,  p.  525. 
By  whom  may  be  claimed,  sec.  632,  p.  525. 
resident  of  state  only,  sec.  633,  p.  525. 
who  is,  sec.  634,  p.  525. 

what  constitutes  non- residence,  sec.  633,  p.  525. 
residence  of  wife,  how  determined,  sec  635,  p.  526. 
in  absence  of  husband,  claim  to  be  made  by  whom,  sec.  639,  p.  528. 
husband  incapable  of  acting,  who  to  make,  sec.  639,  p.  528. 
Amount  of,  sec.  632,  p.  525. 

Working  tools  of  mechanic,  artisan  or  laborer,  sec.  632,  p.  525. 
amount'  of  such  exempCion,  sec.  032,  p.  525. 
mechanic,  artisan  or  laborer,  who  is,  sec.  636,  p.  526. 
working  tools  of  trade  or  occupation,  what  constitutes,  sec.  637,  p.  527. 
Can  not  be  claimed  in  what  cases,  sec.  638,  p.  527. 
for  purchase  money,  sec.  638,  p.  527. 
in  proceeding  for  collection  of  taxes,  sec  638,  p.  527. ' 
Proceeding  to  avail  of  benefit,  sec.  639,  p.  528. 

list  of  property  to  be  delivered  to  officer,  sec  639,  p.  528. 
value  of  each  article  to  be  stated,  sec.  639,  p.  528. 
affidavit  to  accompany  list^  sec.  639,  p.  528. 
what  affidavit  to  contain,  sec.  639,  p.  528. 
disposal  of  property  exceeding  amount  of,  sec  639,  p.  528. 
officer,  duty  of  upon  receiving  list,  sec.  639,  p.  528. 
appraisement  of  property  claimed  to  be  exempt,  sec.  640,  p.  528. 
how  made,  sees.  640,  646,  pp.  528-533. 
by  disinterested  freeholders,  sec.  640,  p.  528. 

duty  of  such  freeholders  upon  failure  to  agree,  sec.  640,  p.  528. 
affidavit  to  be  attached  thereto,  sec  646,  p.  533. 
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delivery  of  appraisement  list  to  officer  holding  execution,  sec.  647, 

p.  533. 
return  of  appraisement  list  by  officer,  sec  647,  p.  533. 
fees  of  appraisers,  sec.  649,  p.  534. 
appraisement  list,  form  of,  sec.  650,  p.  534. 
Exemption  list  where  value  of  property  does  not  exceed  $200,  form  of* 
sec;  641,  p.  528. 
when  value  of  property  exceeds  $200,  form  of,  sec.  642,  p.  530. 
by  wife,  form  of,  sec.  643,  p.  530. 
Claim  of  by  widow  or  minor  child,  how  made,  sec.  644,  p.  532. 
Instrument  claiming  exemption  where  by  widow  or  minor,  form  of,  see.- 

645,  p.  533. 
Duty  of  officer  to  release  property  claimed  as  exempt,  sec.  648,  p.  533. 
Liability  of  officer  for  failure  to  release,  sec.  648,  p.  534. 
Return  of  officer  on  execution  upon  claim  of  exemption,  form  of,  sec*  651, 

p.  535. 
Return  of  execution  upon  claim  of  exemption  and  appraisement  made» 

form  of,  sec.  652,  p.  536. 
Indemnifying  bond  to  be  given  officer  to  sell  property,  form  of,  sec.  652b^ 

p.  537. 
Forthcoming  bond,  form  of,  sec.  652c,  p.  538. 


False  entry— 

Warrant,  form  of,  for  making  in  record,  sec  1001,  pp.  830,  831. 

False  imprisonment — 

Justice  no  jurisdiction  in,  sec.  18m,  p.  34. 

False  pretenses — 

Obtaining  money  under,  warrant  for,  form  of,  sec  053,  p.  781. 
Obtaining  goods  under,  warrant  for,  form  of,  sec.  954,  p.  781. 

Fees — 

Demanding  and  receiving  illegal,  warrant  for,  form  of,  sec.  999,  p.  829. 
Issuance  of  fraudulent  fee  bill,  warrant  for,  form  of,  sec.  1000,  p.  830. 
Illegal  not  to  be  exacted,  sec.  1066,  p.  879. 
Fraudulent  fee  bill  not  to  be  issued,  sec.  1066,  p.  879. 

punishment  in  such  case,  sec.  1066,  p.  870.- 
Justice  shall  keep  fee  book,  sec.  1067,  p.  879. 

how  such  book  kept,  sec.  1067,  p.  879. 

what  it  must  show,  sec.  1067,  p.  879. 
Fee  bill  issued  against  person  not  chargeable,  sec.  1068,  p.  88Q 
Fee  bill  for  excessive  amount,  sec.  1068,  p.  880.       ' 
Penalty  in  such  cases,  sec.  1068,  p.  880. 

liability  to  indictment  in  such  cases,  sec.  1068,  p.  880. 


^       1022  IKDEX. 

Fees — Continued . 

Coflts,  judgment,  and  execution  for  in  criminal  cases,  sec.  1068a,  p.  S80. 
Prepayment  of,  sec.  1069,  p.  8S0. 

when  prepayment  may  be  demanded,  sec.   1069,  p.  880. 
To  whom   fee  bills  chargeable,  sees.   1070,   1071,  p.  881. 
How   collected,   sec.   1071,  p.   881. 
Compensation  for  collection,  sec.  1071,  p.  881. 
Fee  bills  must  be  made  out  to  compel  payment,  sec.  1072,  p.  881. 
What  fee  bill  shall  contain  or  express,  sec.  1072,  p.  881. 
Second  fee  bill,  when  to  be  made  out,  sec.   1072,  p.  881. 
Payment  of  fees  in  advance,  sec.  1072,  p.  881. 
Distraining  property  for  fee  bills,  sec  1073,  p.  882. 

by  what  officer  distress  levied,  sec.  1073,  p.  882. 
Accounting  for  fee  bills  by  officer  in  whose  hands  placed,  sec  1074,  p.  882. 

proceedings  for  failure  to  account  for  such  fee  bills,  sec  1074,  p.  882. 
Time  within  which  fee  bills  may  be  collected,  sec.  1075,  p.  883. 
Of  justice,  chargeable  to  county,  when,  sec.  1076,  p.  883. 
Of  constable,  when  chargeable  to  county,  sec.  1076,  p.  883. 
Of  justice,  chargeable  to  state,  when,  sec.  1077,  p.  883. 
Of  constable,  chargeable  to  state,  when,  sec.  1077,  p.  883. 

liability  of  state  for  such  fees  doubtful  in  any  case,  sec  1077,  p.  883. 
Of  justice  in  civil  cases  and  matters,  sec.  1078,  p.  884. 
Of  justice  in  criminal  cases,  sec.  1070,  p.  885. 
Of  justice  in  other  cases,  sec.  1080,  p.  886. 
Of  constable,  sec.  1081,  p.  886. 
Of  constable  in  criminal  cases,  sec.  1082,  p.  887. 
Of  jurors  in  justice's  court,  sec.  1083,  p.  887. 
Of  arbitrators  in  matters  before  a  justice,  sec.  1084,  p.  888. 
Of  constables  not  otherwise  providied  for,  sec.  1085,  p.  888. 
Of  coroners,  sec.  1086,  p.  888. 

Of  others  connected  with  inquest  of  coroner,  sec  1086,  p.  888. 
Fee  bill,  form  of,  sec.  1087,  p.  889. 
Claim  for  payment  of,  to  be  paid  by  county  in  criminal  case  tried  before 

a  justice,  form  of,  sec.  1088,  p.  890. 
Manner  of  collecting,  of  justices,  constables,  jailers,  and  others,  in  criminal 

cases,  where  accused  is  acquitted,  sec.  1087a,  pp.  889,  690. 
Account  of  justice  for  against  state  in  criminal  cases,  sec.  1089,  p.  891. 
Certificate  of  judge  for  fee  bill  of  justice  or  other  officer  payable   by 
state,  form  of,  sec.  1090,  p.  891. 

Fines- 
Duty  of  justice  to  turn  over  to  sheriff  all  collected,  sec.  721,  p.  604. 
Duty  of  justice  to  make  and  certify  to  clerk  of  county  court  report  of 
all  fines  imposed  during  preceding  year,  sec.  722,  p.  604. 
list  of  such  fines,  sec.  722,  p.  604. 

what  to  be  stated  in,  sec.  722,  p.  604. 

penalty  for  failure  to  make  and  certify,  sec.  722,  p.  604. 

duty  of  clerk  upon  receiving,  sec.  722,  p.  604. 

form    of,   sec.   723,   p.   605. 
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For  yiolation  of  ordinance,  power  of  justice  to  issue  execution  for,  sec. 
18o,    p.   94. 
justice  may  sentence  party  to  work  out  fine  on  street,  sec.  18o,  p.  94. 
(  refusal  to  work  out  fine,  imprisonment  may  be  imposed,  sec.  18o,  p.  95. 

term  of  imprisonment  not  to  exceed  thirty  days,  sec  18o,  p.  95. 
while  working  out  fine  party  deemed  in  custody  of  officer,  sec.  18o, 
p.  95. 
In  case  of  failure  of  constable  and  securities  to  make  return  of  execution, 
or  pay  over  money,  sec.  710,  p.  599. 
extent  of  such  fine,  sec.  710,  p.  509. 
Of  witness  for  failure  to  attend,  sec.  217,  p.  276. 
must  be  duly  summoned,  sec.  217,  p.  276. 
opportunity  to  be  heard  before  fine  imposed,  sec.  217,  p.  276. 
entry  of  fine  upon  justice*s  docket,  sec.  217,  p.  276. 
notice  of  rule  to  show  cause  why  fine  should  not  be  imposed,  form 

of,  sec.  219b,  p.  278. 
of  juror  for  failure  to  attend  or  seFve,  sec.  193,  p.  259. 
docket  entry  fining  juror  for  failure  to  serve,  form  of,  sec.   194,  p. 

259. 
notice  to  show  cause  why  fine  should  not  be  imposed,  form  of,  sec. 

195,  p.  260. 
list  of,  imposed  by  justice  preceding  year,  form  of,  sec.  723,  p.  605. 


Setting  to  woods,  fences  or  other  thing  capable  of  spreading,  warrant  for, 

form  of,  sec.  982,  p.  820. 
I>uty  of  justice  to  investigate  cause,  origin,  etc.,  sec.  736g,  p.  618. 
Warrant,  form  of,  for  setting,  capable  of  spreading,  sec.  982,  p.  820. 

Fish  and  game  law- 
Violations  of  the,  sec.  18n(h)I-XXIII,  pp.  38-51. 

arrest  for  by  warden  or  deputy,  sec.  18n(h)II,  p.  38. 
hunting  without  a  license,  sec.   18n(h)lII,  pp.  38,  39b. 

transfer,  alteration,  or  sale  of,  sec.  18n(h)IV,  p.  39b. 
close  and  open  season,  sec.  18n(h)V,  p.  39b. 
game  animals  and  birds,  what  are,  sec.  18n(h)VI,  p.  39b. 
buying,  selling,  or  having  in  one's  possession,  certain  animals,  birds^ 

and  fish,  sec.   18n(h)VII,  p.  40. 
season  in  which  unlawful  to  catch  certain   animals  and  birds,  sec. 

18n(h)VIII,  p.  41. 
animals    or    birds,    number    may    be    killed    in    open    season,    sec. 

18n(h)VllI,  p.  41. 
seine,  net,  etc.,  use  of  to  catch  certain  birds  forbidden,  sec.  18n(h)IX, 

p.  42b. 
Sunday,  unlawful   to  hunt  or  fish  on,  sec.  18n(h)X,  p.  43. 
killing,  catching,  or  having  in  one's  possession  certain  birds  or  the 

plumage  thereof,  sec  18n(h)XI,  p.  43. 
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Birds'  nests,  unlawful  to  take  or  destroy,  or  have  in  one'is 

sec.  18n<h)XII,  p.  43. 
common  carriers,  unlawful  to  transport  certain  birds,  sec.  18n(li|XIII, 

p.  44. 
penalties,  sec.  18n(h)Xiy,  p.  44. 

open  season,  no  as  to  certain  birds,  sec.  18n(b)XV,  pp.  44.  45. 
non-resident   or  corporation,  must  have  license   to  eaten   fish,  see. 

t8n(h)XVl,  pp.  45,  46b. 
hook  and  line,  unlawful  to  catch  or  destroy  fish  except  by.  Bee. 

18n(h)XVlI,  p.  46b. 
certain    times    in    the    year,    unlawful    to    catch    certain   fish,   see. 

18n(h)XVII,  pp.  46b,  47. 
unlawful  to  kill  fish  by  use  of  dynamite,  sec.  18n(h)AVii,  p.  46b. 
dam  or  pond,  unlawful  to  catch  fish  in  without  consent  of  owner, 

sec.  18n(h)XVII,  p.  47. 
trespassers  may  be  warned  from  lands  bordering  on  pond,  when,  sec. 

18n(h)XVII,  p.  47. 
dam  in  any  river,  creek,  or  watercourse,  unlawful  to  build,  when,  see. 

18n(h)XVIlI,  p.  48. 
employment  of  persons  to  kill  or  catch  fish  unlawful,  when,  see. 

l8n(h)XIX,  p.  48. 
land   of    another,    unlawful    to    hunt    on    without   permission,    sec. 
l8n(h)XX,  p.  49. 
to  camp  on,  sec.  18n(h)XX,  p.  49. 
to  peel  trees  on,  sec.  I8n(h)XX,  p.  49. 
to  cut  timber  on,  sec.  18n'h)XX,  p.  49. 
to  build  fires  on,  sec.  lSn(h)XX,  p.  49. 
shooting  across   public  road  or  near  school  house  or  on  lands  of 

another,  sec.  lSn(h)XXI,  pp.  49,  50. 
reward  for  killing  certain  animals  and  birds,  sec.  lSn(h)XXII,  p.  50. 
affidavit  to  be  made  to  obtain,  sec.  lSn(h)XXII.  p.  50. 
punishment  for  making  false  affidavit,  sec.   l8n(h)XXII,  p.  50. 
game  or  bird  sanctuaries  or  refuges,  unlawful  to  kill,  injure,  or  destroy 
any  game  or  wild  birds  on,  sec.  18n(h)XXni,  p.  51. 
FonuB  of  warrants — 

Hunting  without  a  license,  sec.  1108,  pp.  903,  904. 

For  transfer  of  license  to  hunt,  sec.  1109,  p.  904. 

For  unlawfully   buying,  selling   or  having   in   one's   possession   certain 

animals  and  birds,  sec.  1110,  p.  905. 
For  chasing,  killing  or  injuring  certain  animals,  sec.  1111,  p.  905. 
For  hunting  or  fishing  on  Sunday,  sec.  1119.  p.  910. 
For  unlawfully  destroying  birds*  nests,  sec.  1120,  pp.  910,  911. 
For  killing,  catching  or  chasing  certain  birds  as  to  which  there  is  no 

open  season,  sec.  1121,  p.  911. 
For  non-resident  of  this  state  for  catching  fish  without  a  license,  see. 

1122,  pp.  912,  912. 
For  catching  fish  by  seine,  sec.  1123,  p.  912. 

For  unlawfully  employing  person  to  catch  fish^  sec.  1124,  pp.  912,  913. 
For  hunting,  fishing  or  camping  on  the  land  of  another  without  per* 
mission,  sec.  1125,  p.  913. 
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nag  of  the  United  States— 

Law  relating  to  the  desecration  of,  sec.  18n(gg),  p.  73. 
Warrant  for,  form  of,  sec.  1034,  p.  861. 

Foal,  owner  of — 

Affidavit  for  distress  warrant  against,  for  use  of  stallion,  sec.  1112,  p.  906. 
Distress  warrant  against,  for  services  of  stallion,  sec.  1113,  p.  907. 

Food  or  drink — 

Warrant,  form  of,  for  adulteration  of,  sec.  1015,  p.  838. 

Forgery- 
Warrant  for,  form  of,  sec.  952,  p.  780. 

Former  acquittal  or  conviction — 

Bar,  when,  to  subsequent  prosecution,  sec.  890,  p.  724. 

Former  adjudication — 

Relied  on  as  defense,  docket  entry,  sec.  700,  p.  593. 

Forms  (See  Warrants;  docket  entries;  judgments  and  orders; 
miscellaneons  forms) — 

Docket  entry  when  suit  is  commenced  by  appearance  and  agreement  of 

parties,  sec.  52b,  p.  158. 
The  summons,  sec.  53,  p.  158. 

in  unlawful  entry  and  detainer,  sec.  54,  p.  159. 

docket  entry  overruling  motion  to  quash,  sec.  60,  p.  166. 

docket  entry  sustaining  motion  to  quash  and  return  thereon,  see. 

59,  p.  165. 
different  forms  to  be  used  when  parties  sued  as  partners,  sec.  63, 
p.  167. 
where  some  of  joint  parties  are  dead,  sec.  64,  p.  168. 
where  separate  summons  is  issued  against  one  or  more  persons 
jointly  liable,  sec.  65,  p.  168. 
where  an  infant  is  plaintiff,  sec.  66,  p.  169. 
Docket  entry  appointing  guardian  at  litem,  sec.  67,  p.  169. 
Writing  to  be  signed  by  person  appointed  guardian  ad  litem,  sec.  68, 

p.  169. 
Docket  entry  appointing  guardian  at  litem  for   infant   defendant,   sec. 

69,  p.  170. 
Summons  when  defendant's  name  is  not  full  and  true  name  or  where 

name  unknown,  sec.  70,  p.  170. 
Direction  of  summons  or  other  process  to  special  constable,  sec.  73,  p.  175. 
Docket  entry  appointing  special  constable,  sec.  73a,  p.  175. 
Return  of  personal  service  of  summons  or  other  process  or  notice  upon 
natural  person,  sec.  84,  p.  180. 
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Return  of  summons  when  service  is  made  by  delivery  of  copy  to  wife 

or  member  of  family,  sec.  85,  p.  181. 
Return  of  service  upon  corporation,  when  made  upon  president,  cashier, 
treasurer  or  other  chief  officer,  sec.  86,  p.  183. 
when  made  upon  any  officer,  director,  trustee  or  agent,  sec.  87,  p.  183. 
when   made   upon   attorney   of   record   appointed   to   accept   seryice, 

sec.  88,  p.  184. 
upon  a  foreign  corporation  doing  business  in  this  state,  sec.  89,  p.  184. 
Bond  to  be  given  for  security  for  costs,  sec.  93,  p.  186. 
Docket  entry  showing  security  for  costs,  sec.  94,  p.  187. 
Bond  for  security  for  costs  where  plaintiff  has  removed  from  state  since 

institution  of  action,  sec.  95,  p.  187. 
Notice  to  take  judgment  on  bond  given  for  security  for  costs,  sec  97, 

p.   188. 
Docket  entry  where  complaint  is  oral,  sec.  101a,  p.  195. 
Written  complaint,  for  money  due  arising  out  of  contract,  sec.  102,  p.  197. 
in  action  upon  a  judgment,  sec.  102,  p.  197. 
in  action  for  services  rendered,  sec.  102,  p.  197. 
in   action  of   tort   against   railroad   company   for  killing  stock,   sec 

102,  p.  198. 
for  assault  and  battery,  sec  102,  p.  199. 
for  cutting  down  and  converting  timber,  sec.  102,  p.  200. 
complaint  in  writing  joining  two  or  more  causes  of  action,  sec.  103, 
p.  201. 
Statement  to  be  made  by  plaintiff  when  action  founded  upon  account, 

note,  or  other  writing,  sec.  104,  p.  201. 
Answer  denying  the  complaint,  sec.  105,  p.  202. 
Answer  denying  part  of  complaint,  sec.  106,  p.  202. 
Answer  pleading  payment,  sec.  107,  p.  203. 

pleading  payment  in  services,  sec.  107,  p.  203. 
pleading  statute  of  limitations,  sec.  107,  p.  204. 
Answer  setting  up  recoupment  as  counter  claim,  sec.  109,  p.  206. 
Answer  when  set-off  is  pleaded,  se^.  113,  p.  210. 
Answer  raising  question  of  title  to  real  estate,  sec.  118,  p.  224. 
Docket  entry  filing  answer  when  it  is  claimed  title  to  real  estate  will 

come  in  question,  sec.  119,  p.  22o. 
Affidavit  to  be  made* by  plaintiff  denying  title  to  real  estate  will  come 

in  question,  sec.   120,  p.  225. 
Docket  entry  filing  affidavit  denying  truth  of  facts  in  answer  claiming 

title  to  real  estate  will  come  in  question,  sec.  121,  p.  225. 
Docket  entry  of  conclusion  of  justice  upon  the  matter  of  title  to  real 

estate  coming  in  question,  sec.  122,  p.  226. 
Docket  entry  when  facts  in  answer  are  denied,  sec.  122,  p.  226. 
Docket  entry  when  answer  is  oral,  sec.  124,  p.  226. 
general  denial,  sec.  124,  p.  226. 
statute  of  frauds,  sec.  124,  p.  227. 
former  suit  pending,  sec.  124,  p.  227. 
statute  of  limitations,  sec.  124,  p.  227. 
general  denial  in  action  of  tort^  see.  124,  p.  227. 
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Counter  off-seU  filed  by  plaintiff,  sec.  126,  p.  227. 

Exceptions  to  pleadings  because  not  sufficiently  explicit,  sec.  128,  p.  230. 
because  comphiint  contains  no  cause  of  action,  see.  128,  p.  230. 
docket  entry  overruling  exceptions  to  a  pleading,  sec.  130,  p,  231. 
docket  entry  sustaining  exceptions  to  pleading,  sec.  131,  p.  231. 
docket  entry  sustaining  part  of  exceptions  to  a  pleading,  sec.   132, 

p.  231. 
docket  entry  sustaining  exceptions  to  complaint  because  it  states  no 

cause  of  action,  sec.  133,  p.  232. 
docket  entry  sustaining  exceptions  to  answer  because  it  contains  no 

defense,  sec.  134,  p.  232. 
Docket  entry  amending  summons,  sec.  140,  p.  236. 

Docket  entry  allowing  return  on  summons  to  be  amended,  sec.  141,  p.  236. 
Amendment  to  return  on  summons,  sec.  142,  p.  236. 
Return  on  summons  made  by  a  private  person,  sec.  143,  p.  236. 
Docket  entry  where  oath  is  made  orally  before  justice  to  continue  case  for 

seven  days  because  of  just  defense,  sec.  145,  p.  237. 
Affidavit  of  defendant  to  continue  case  for  seven  days  because  of  just 

defense,  sec.  146,  p   237. 
Docket  entry  continuing  case  for  seven  days  on  affidavit  of  just  defense, 

sec,  147,  p   237. 
Docket  entry  where  justice  continues  case  of  his  own  motion,  sec.  149, 

p.  238. 
Affidavit  to  continue  case  to  enable  party  to  obtain  evidence,  sec.  151, 

p.  239. 
Docket  entry  granting  continuance'  on  affidavit  of  absent  witness,  sec.  152, 

p.  239. 
Docket  entry  adjudging  costs  against  party  for  failure  to  attend  as  a 

witness,  sec.  155,  p.  240. 
Agreement  continuing  case,  sec.  158,  p.  242. 
Docket  entry  where  justice  before  whom  suit  has  been  brought  is  absent, 

sec.  160,  p.  243. 
Notice  to  set  aside  judgment  dismissing  action  because  of  plaintiff's  fail- 
ure to  appear,  sec.  169,  p.  248. 
Docket  entry  setting  aside  judgment  dismissing  action  because  of  plain- 
tiff's failure  to  appear  at  time  of  trial,  sec.  170,  p.  249. 
Docket  entry  where  defendant  does  not  appear  and  plaintiff  proves  his 

claim,  sec.  172,  p.  249. 
Affidavit  of  party's  inability  to  make  deposit  of  money  to  pay  jury  fees, 

sec.  178,  p.  253. 
Docket  entry  depositing  jury  fees  and  ordering  jury  summoned,  sec.  179, 

p.  254. 
Docket  entry  filing  party's  affidavit  of  inability  to  deposit  jury  fees  and 

directing  jury  to  be  summoned,  sec.  180,  p.  254. 
Venire  facias  directing  constable  to  summon  jury  of  six  to  try  case  before 

justice,  sec.  181,  p.  255. 
Constable's  return  of  venire  facias  summoning  jury  to  serve  before  justice, 

sec.  182,  p.  255. 
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Examination  to  determine  competency  of  juror,  sec.  180,  p.  257. 

Docket  entry  fining  juror  for  failure  to  serve  after  appearing,  sec.  194, 

p.  269. 
Notice  to  show  cause  why  a  person  should  not  be  fined  for  his  failure  to 

attend  when  summoned  as  a  juror,  sec.  105,  p.  200. 
Docket  entry  discharging  jury  for  failure  to  agree  and  directing  new 

venire  facias,  sec.  200,  p.  263. 
Docket  entry  discharging  jury  for  failure  to  agree  and  dispensing  with 

jury  in  the  future  of  the  case,  sec.  201,  p.  263. 
Docket  entry  discharging  jury  for  failure  to  agree  and  parties  agree  that 

justice  may  render  judgment  on  evidence  already  heard  bef<M« 

him,  sec.  202,  p.  263. 
Verdict  when  action  is  upon  an  account  or  any  other  claim  or  demand 

based  on  a  note  or  contract  for  a  sum  certain,  sec.  204,  p.  264. 
when  action  is  upon  a  note  or  other  contract  for  a  sum  certain,  sec 

205,  p  264. 
when  jury  find  for  defendant,  sec.  205a,.  p.  265. 
Summons  for  witness,  sec.  214,  p.  275. 
Betum  of  summons  for  witness,  sec  215a,  p.  275. 
Docket  entry  of  proceeding  against  witness  for  failure  to  attend,  sec 

219a,  p.  277. 
Notice  of  rule  to  witness  to  show  cause  why  he  should  not  be  fined  for 

his  failure  to  attend,  sec.  210b,  p.  278. 
Affidavit  of  party*s  inability  to  pay  the  fees  and  mileage  of  his  witnesses, 

sec.  223,  p.  279. 
Endorsement  on  summons  by  justice  after  affidavit  of  party's  inability 

to  pay  fees  and  mileage  of  his  witnesses,  sec.  224,  p.  279. 
Notice  to  take  depositions,  sec.  226,  p.  279. 
Caption,  opening  and  closing  depositions  and  certificate  to  be  appended 

thereto,  sec.  227,  Ps  280. 
Affidavit  denying  genuineness  of  written  instrument,  sec.  240,  p.  SS87. 
Docket  entry  of  oath  of  party  denying  genuineness  of  written  instrument, 

sec.  241,  p.  287. 
Oath  to  be  administered  to  a  witness,  sec.  243,  p.  288. 
Affirmation  of  a  witness,  sec.  244,  p.  288. 

Questions  usually  asked  a  witness  impeaching  another's  general  reputa- 
tion for  truth,  sec.  254,  p.  205. 
Examination  of  witness  called  to  impeach  another  because  of  contradic- 
tory statements  made  before  testifying,  sec.  256,  p.  205. 
Affidavit  for  the  purpose  of  obtaining  production  of  a  book  or  paper  by 

adverse  party  by  means  of  subpoena  duces  tecus,  sec.  280, 

p.  311. 
Docket  entry  directing  issuance  of  subpoena  duces  tecum  for  production 

of  document  by  adverse  party,  sec.  281,  p.  312. 
Affidavit  for  subpoena  duces  tecum  for  one  who  is  not  a  party  to  suit, 

sec.  282,  p.  313. 
Order  of  judge  of  circuit  court  made  in  vacation  directing  issuance  of 

subpoena  duces  tecum  for  appearance  of  person  other  than 

party  to  action  before  justice,  sec.  283,  p.  313. 
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Subpoena  duces  tecum  issued  by  clerk  of  circuit  court  for  appearance  of 

tbird  party  as  witness  before  a  justice,  sec.  284,  p.  314. 
Report  of  justice  to  judge  of  circuit  court  of  witness's  failure  to  attend 

as  required  by  subpoena  iiuces  tecum,  sec.  285,  p.  314. 
Notice  of  witness  to  show  cause  why  he  should  not  be  fined  and  attached 
for  failure  to  produce  writing  or  document  as  required  by 
subpoena  duces  tecum,  s^.  286,  p.  315. 
Order  by  circuit  court  fining  and  attaching  witness  for  failure  to  appear 

as  required  by  subpoena  duces  tecum,  sec.  287,  p.  316. 
Order  of  justice  committing  witness  to  jail  for  refusal  to  produce  docu- 
ment after  appearing  in  obedience  to  subpoena  duces  tecum, 
sec.  288,  p.  316. 
Docket  entry  withdrawing  juror,  sec.  306,  p.  330. 
Docket  entry  submitting  cause  to  arbitration,  sec.  309,  p.  333. 
Summons  requiring  arbitrators  to  appear  before  justice,  sec.  310,  p.  333. 
Oath  to  be  administered  to  an  arbitrator,  sec.  311,  p.  333. 
Oath  to  witness  to  testify  before  arbitrators,  sec.  312,  p.  334. 
Award  to  be  returned  to  the  justice,  sec.  314,  p.  334. 
Docket  entry  noting  return  of  award  to  the  justice,  sec.  315,  p.  335. 
Notice  to  opposite  party  to  set  aside  agreement  to   submit  cause   to 

arbitration,  sec.  317,  p.  335. 
Docket  entry  setting  aside  agreement  to  submit  cause  to  arbitration,  sec. 

318,  p.  336. 
Docket  entry  setting  aside  award  and  judgment  entered  thereon,  sec.  319, 

p.  336. 
Notice  by  arbitrators  to  parties  of  time  and  place  of  hearing,  sec.  327, 

p.  339. 
Motion  to  set  aside  award,  sec.  335,  p.  343. 
Judgment  rendered  by  justice  upon  award,  sec.  335a,  p.  344. 
Affidavit  for  attachment,  sec.  337,  p.  348. 
Nature  of  plaintiff^s  claim,  different  kinds  of,  sec.  338,  p.  351. 
for  property  sold  on  account,  sec.  338,  p.  352. 
for  hire  of  property,  sec.  338,  p.  352. 
for  rent,  sec.  338,  p.  352. 
for  board  and  lodging,  sec.  338,  p.  352. 
for  the  feeding  and  pasturage  of  stock,  sec.  338,  p.  352. 
for  services,  work  and  labor,  sec.  338,  p.  352. 
for  wages  due  plaintiff,  sec.  338,  p.  353. 
for  carriage  and  freight,  sec.  338,  p.  353. 
for  money,  sec.  338,  p.  353. 
on  promissory  notes,  sec.  338,  p.  353. 
on  a  bond,  sec.  338,  p.  353. 

against  an  officer  to  recover  money  collected  by  him,  sec.  338,  p.  353. 
Order  of  attachment,  sec.  351,  p.  365. 
Affidavit  for  attachment  against  tenant  removing  his  effects  from  leased 

premises,  sec  352,  p   366. 
Docket  entry  filing  affidavit  for  attachment  against  tenant  removing  his 
effects  from  leased  premises,  sec.  353,  p.  367. 
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Order  for  attachment  for  rent  due  by  tenant  removing  his  effects  from 

leased  premises,  sec.  354,  p.  367. 
Endorsement  by  officer  on  order  of  attachment,  sec.  355,  p.  368. 
Levy  of  attachment,  sec.  356,  p.  368. 
Requiring  officer  to  take  property  into  his  care  and  custody,  sec.  358, 

p.  369. 
Docket  entry  approving  bond  offered  to  officer  by  defendant  to  retain 

property  subject  to  attachment,  sec.  359,  p.  369. 
Bond  to  be  given  by  defendant  to  officer  holding  attachment,  when  reten- 
tion of  property  is  desired  by  such  defendant,  sec.  360,  p.  369. 
Oath   to   be   administered   to  householders    selected   to    value  property, 

sec.  361,  p.  370. 
Appraisement  to   be  made  by   householders  selected   to  value  property, 

sec.  362,  p.  370. 
Agreement  as  to  value  of  property  subject  to  attachment,  sec.  362a,  p.  371. 
Second  summons  in  attachment  case,  sec.  364,  p.  371. 
Officer's  return  on  second  summons  when  defendant  can  not  be  found, 

sec.  365,  p.  373. 
Docket  entry  making  and  sustaining  motion  to  quash  attachment,  sec 

367,  p.  375. 

Docket  entry  making  and  overruling  motion  to  quash  attachment,  sec. 

368,  p.  375. 

Plea  in  abatement  controverting  grounds  of  attachment*  sec.  370,  p    375. 
Docket  entry  impaneling  and  swearing  jury  to  try  plea  in  abatement, 

in  attachment,  sec.  371,  p.  376. 
Verdict  when  issue  found  for  plaintiff  on  plea  in  abatement,  sec.  373,  p.  377. 
Docket  entry  when  verdict  is  for  defendant  on  plea  in  abatement,  sec. 

374,  p.  377. 
Docket  entry  when  case  is  heard  on  its  merits  and  plaintiff  fails  to  estab- 
lish his  claim,  sec.  375,  p.  377. 
Affidavit  showing  property  held  under  attachment  is  perishable  and  that 

same  ought  to  be  sold,  sec.  377,  p  378. 
Docket  entry  directing  perishable  property  subject  to  attachment  to  be 

sold,  sec.  378,  p.  378. 
Order  of  sale  of  perishable  property  levied  on  by  attachment,  sec.  d78a, 

p.  378. 
Judgment  to  be  rendered  in  attachment  case  when   summons  has  been 

served  on  defendant,  sec.  370,  p.  370. 
Docket  entry  when  personal  judgment  is  rendered  against  defendant  in 

attachment,  sec.  380,  p.  380. 
Docket  entry  when  judgment  in  rem  is  rendered  against  defendant  in 

attachment,  sec.  381,  p.  380. 
Order  of  sale  directed  to  officer  having  in  his  custody  property  subject  to 

attachment,  sec.  382,  p.  381. 
Docket  entry  when  personal  judgment  is  rendered  against  defendant  in 

attachment  for  debt  not  due,  sec.  383,  p.  382. 
Docket  entry  when  judgment  in  rem  is  rendered  against  defendant  in 

attachment  for  debt  not  due,  sec.  384,  p.  382. 
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Order  of  sale  directed  to  officer  having  in  his  custody  property  subject  to 

attachment  for  debt  not  due,  sec.  385,  p.  383. 
Docket  entry  showing  receipt  of  money  by  justice  in  lieu  of  property 

retained  by  defendant  in  execution  of  bond,  sec.  386,  p.  383. 
Docket  entry  showing  officer's  return  of  money  when  order  of  sale  is 

executed,  sec.  387,  p.  383. 
Officer's  return  on  order  of  sale,  sec.  389,  p.  384. 
Notice  to  be  served  on  creditors  to  have  priority  of  attachment  liens 

determined,  sec.  394,  p.  387. 
Designation  by  plaintiff  of  person  to  be  proceeded  against  as  garnishee  in 

attachment,  sec.  398a,  p.  392. 
Answer  of  garnishee  in  attachment  stating  that  he  is  liable  to  defendant 

in  the  action,  sec.  400a,  p.  304. 
Answer  of  garnishee  in  attachment  stating  that  he  has  no  personal  effects 

of  defendant  and  is  not  liable  to  him  for  any  sum  of  money, 

sec.  401,  p.  395. 
Notice  by  plaintiff  that  he  will  contest  truth  of  answer  filed  by  garnishee 

in  attachment,  sec.  403,  p.  395. 
Officer's  return  where  order  of  attachment  is  executed  only  by  delivery  of 

copy  to  garnishee  in  attachment,  sec  404,  p.  396 
Officer's  return  when  garnishee  in  attachment  delivers  defendant's  prop- 
erty or  pays  the  money  to  the  officer,  sec.  405,  p.  396. 
Docket  entry  showing  garnishee  in  attachment  has  delivered  property  or 

paid  money  over  to  the  justice,  sec.  406,  p.  396. 
Docket  entry  of  motion  of  plaintiff  to  require  garnishee  in  attachment  to 

answer  and  of  order  requiring  appearance,  sec.  408,  p.  397. 
Order  operating  as  a  notice  to  garnishee  in  attachment  that  he  is  re- 
quired to  answer,  sec.  409,  p.  397. 
Docket  entry  in  attachment  of  garnishee's  appearance  and  examination 

showing  that  he  is  not  liable,  sec.  411,  p.  398. 
Docket  entry  where  garnishee  in  attachment  fails  to  appear  after  ordered 

to  do  so  and  justice  hears  proof  respecting  the  property  and 

money  with  which  the  garnishee  is  chargeable,  sec.  413,  p.  399. 
Docket  entry  in  attachment  of  motion  of  plaintiff  to  fix  a  second  time 

and  place  for  garnishee  to  appear  and  answer,  sec.  414,  p.  399. 
Notice  to  garnishee  in  attachment  of  second  time  and  place  fixed  for  him 

to  appear  and  answer  as  garnishee,  sec.  415,  p.  400. 
Interrogatories  to  garnishee  in  attachment  where  answer  is  insufficient, 

sec.  417,  p.  400. 
Garnishee's  answer  to  interrogatories,  sec.  417a,  p.  401. 
Docket  entry  approving  and  allowing  interrogatories  to  garnishee  in  at- 
tachment whose  answer  is  insufficient,  sec.  418,  p.  401. 
Docket  entry  of  order  directing  garnishee  in  attachment  to  pay  money  to 

the  plaintiff  when  claim  against  garnishee  is  due,  sec.  420, 

p.  402. 
Docket  entry  of  order  directing  garnishee  in  attachment  to  pay  money 

due  plAintiff,  when  claim  against  garnishee  becomes  due  and 

payable,  sec.  421,  p.  403. 
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Docket  entrj  of  order  against  garnishee  In  attadunent,  what  garnishee 
is  liable  for  property  and  money,  sec.  422,  p.  403. 

Suggestion  and  affidavit  by  judgment  creditor  that  person  has  effects  of 
the  judgment  debtor  in  his  possession,  sec.  426,  p.  404. 
i  Bond  to  be  given  by  judgment  creditor  to  obtain  order  summoning  gar- 

j:  1  nishee  and  judgment  debtor  to  answer  respecting  garnishee's 

liability  to  debtor,  sec  428,  p.  405. 

Order  to  be  issued  by  the  justice  directing  the  appearance  before  him  of 
the  garnishee  and  judgment  debtor  to  answer  respecting  the 
liability  of  garnishee  to  such  debtor,  sec.  430,  p.  406. 

Docket  entry  discharging  garnishee  suggested,  because  of  his  non -liability 
to  judgment  debtor,  sec.  431,  p.  408. 

Bond  required  to  obtain  a  rehearing,  sec  441,  p.  416. 

Docket^  entry  where  decision  on  rehearing  is  for  defendant,  sec.  443,  p.  417. 

Docket  entry  where  decision  on  rehearing  is  against  defendant,  sec.  444» 
p.  418. 

Petition  to  be  filed  by  claimant  of  property  levied  on  by  execution  or 
other  legal  process  in  order  to  have  his  claim  determined, 
sec.  448,  p.  422. 

Bond  to  be  delivered  to  claimant  of  property  levied  on  by  execution  or 
other  legal  process  in  order  to  have  said  property  delivered 
up  to  him  and  his  claim  thereto  determined,  sec.  449,  p.  423. 

Docket  entry  filing  petition  and  bond  of  claimant  of  property  levied  on 
by  legal  process,  sec.  461,  p.  425. 

Answer  of  plaintiff  denying  allegation  of  claimant's  petition  to  try  right 
of  property,  sec  452,  p.  425. 

Docket  entry  impaneling  jury  and  swearing  them  to  try  the  issue  in  pro- 
ceedings to  try  right  of  property,  sec.  453,  p.  425. 

Verdict  of  jury  in  proceeding  to  try  right  of  property,  when  verdict  in 
favor  of  claimant,  sec  454,  p.  426. 
when  verdict  is  against  claimant,  sec.  454a,  p.  426. 
/*  \    \  Docket  entry  of  judgment  on  verdict  when  right  is  determined  against 

S  claimant,  sec  455,  p.  426. 

Docket  entry  of  verdict  when  right  is  determined  in  favor  of  claimant, 
sec  456,  p.  426. 

Docket  entry  of  trial  of  right  of  property  by  justice  and  judgment 
therein,  sec.  456a,  p.  426. 

Docket  entry  of  application  of  third  party  claiming  property  levied  on  by 
legal  process,  to  have  right  thereof  tried,  without  bond,  sec 
458,  p.  427. 

Order  to  be  issued  by  justice  against  creditor  and  debtor  to  show  cause 
why  property  levied  on  should  not  be  discharged  on  applica- 
tion of  creditor  without  bond,  sec.  459,  p.  428. 

Docket  entry  showing  return  of  order  executed  upon  debtor  and  creditor 
to  show  cause  why  property  claimed  by  third  party  Rhould 
not  be  released  and  fixing  time  to  hear  the  parties,  sec.  460, 
p.  428. 

Docket  entry  showing  trial  of  right  of  property  and  judgment  for  claim- 
ant where  no  bond  was  given,  sec  461,  p.  428. 
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Docket  entry  Bhowlng  trial  of  right  of  property  and  judgment  against 
claimant,  where  no  bond  is  given,  sec.  462,  p.  429. 

Docket  entry  of  order  directing  property  claimed  not  to  be  sold  in  case 
in  which  right  of  property  to  be  tried  where  no  bond  is  given, 
sec.  463,  p.  420. 

Affidavit  for  arrest  of  defendant  in  civil  action  before  judgment,  sec.  473, 
p.  435. 

Bond  for  arrest  of  defendant  in  civil  action  before  judgment,  sec.  474, 
p.  436. 

Docket  entry  filing  affidavit  and  bond  for  arrest  of  defendant  in  civil 
action,  sec.  475,  p.  436. 

Order  of  arrest  of  defendant  before  judgment  in  a  civil  action,  sec.  477, 
p.  437. 

Officer's  return  upon  order  of  arrest  in  civil  action,  when  arrest  made  in 
county  where  action  brought,  sec.  481,  p.  438. 
when  arrest  made  without  county  where  action   brought,  sec.  482, 
p.  439. 

Bond  for  discharge  of  defendant  under  arrest  in  civil  action  given  before 
return  day  of  summons  or  upon  continuance  of  ease,  sec.  483, 
p.  439. 

Notice  of  defendant's  intention  to  apply  to  judge  of  circuit  court  in  vaca- 
tion to  be  dismissed  from  arrest  in  civil  action,  sec.  484,  p.  440. 

Docket  entry  of  trial  and  judgment  in  case  where  defendant  is  under 
arrest  in  civil  action  and  order  committing  defendant  to 
prison,  sec.  485,  p.  440. 

Docket  entry  after  trial  and  judgment  in  a  case  where  defendant  was 
under  arrest  in  a  civil  action  and  gave  bond  to  satisfy  judg- 
ment or  surrender  himself  to  answer  the  process  thereon,  and 
showing  the  fact  that  he  did  appear,  failed  to  satisfy  judg- 
ment, and  ordered  to  prison,  sec.  486,  p.  441. 

Order  by  circuit  court  to  justice  to  deliver  defendant  to  jailer  after  adju- 
dication of  guilt  of  fraud  as  charged  in  affidavit,  sec.  487, 
p.  442. 

Affidavit  for  arrest  of  defendant  in  civil  action  after  judgment,  sec.  488, 
p.  442. 

Bond  to  be  given  to  procure  order  of  arrest  in  civil  action  after  judg- 
ment, sec.  489,  p.  443. 

Docket  entry  filing  affidavit  and  approving  bond  and  directing  issue  of 
order  of  arrest  in  a  civil  action  after  judgment,  sec.  490,  p.  443. 

Order  of  arrest  in  a  civil  action  issued  after  judgment,  sec.  401,  p.  444. 

Docket  entry  showing  defendant  under  arrest  in  civil  action  after  judg- 
ment, brought  before  justice,  trial  of  charge  of  fraud,  and 
decision  of  justice,  sec.  403,  p.  445. 

Answer  of  defendant  under  arrest  in  civil  action  denying  truth  of  matters 
contained  in  affidavit  filed  to  obtain  order  of  arrest,  sec.  496, 
p.  446. 

Oath  to  be  administered  to  the  jurors  in  unlawful  entry  and  detainer, 
sec.  514a,  p.  459. 
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Verdict  of  jury  in  unlawful  entry  and  detainer,  see.  514b,  p.  459. 

Execution  on  judgment  in  unlawful  entry  and  detainer,  sec.  510,  p.  461. 

Order  of  arrest  charging  person  with  contempt,  sec.  523,  p.  465. 

Docket  entry  of  conviction  for  contempt,  sec.  525,  p.  466. 

Commitment  for  contempt,  sec.  526,  p.  467. 

Offer  to  confess  judgment,  sec.  542,  p.  476. 

Docket  entry  of  judgment  where  plaintiff  fails  to  obtain  a  more  favorable 

judgment  than  that  offered  to  be  confessed,  sec.  544,  p.  477. 
Notice  by  plaintiff  to  defendant  of  his  acceptance  of  the  latter*s  offer  to 

confess  judgment,  sec.  545,  p.  477. 
Docket   entry   of  joint  judgment,   noting   relationship   of   principal  and 

surety,  sec.  549,  p.  479. 
Docket  entry  of  judgment  for  specific  personal  property,  sec.  550,  p.  479. 
Docket  entry  filing  agreement  in  writing  of  consent  of  parties  that  justice 

related  to  one  of  the  parties  may  try  the  case,  sec.  552,  p.  480. 
Written  agreement  between  the  parties  consenting  to  trial  of  the  action 

by  justice  related  to  one  of  the  parties,  sec.  553,  p.  480. 
Docket  entry  releasing  excess  of  judgment  exceeding  that  for  which   a 

judgment  may  be  rendered  by  a  justice,  sec.  554,  p.  480. 
Docket  entry  of  judgment  when  set-offs  of  defendant  equal  the  claim  of 
^  plaintiff  in  the  action,  sec.  556,  p.  481. 

Docket  entry  of  release  of  excess  of  judgment  when  claim  of  defendant 

exceeds    justice^s   jurisdiction   after    deduction   of   plaintiff^s 

demand,  sec.  558,  p.  482. 
Docket  entry  of  order  reviving  judgment,  sec.  560,  p.  483. 
Notice  to  revive  judgment  to  be  given  to  adverse  party,  sec.  561,  p.  484. 
Notice  of  motion  to  be  given  by  defendant  to  set  aside  judgment  rendered 

against  him  in  an  action  to  which  he  did  not  appear,  sec.  567, 

p.  489. 
Oath  to  be  made  by  defendant  in  order  to.  have  judgment  set  aside  in  an 

action  to  which  he  did  not  appear,  sec.  568,  p   489. 
Docket  entry  setting  aside  judgment  against  defendant  where  he  did  not 

appear  to  the  action,  sec.  569,  p.  490. 
Notice  of  motion  to  set  aside  an  award  and  judgment  thereon,  sec.  571, 

p.  492. 
Notice  of  motion  to  set  aside  judgment  in  a  case  tried  without  a  jury, 

sec.  573,  p.  493. 
Docket  entry  setting  aside  a  judgment  rendered  in  an  action  tried  with- 
out a  jury.  sec.  574,  p.  494. 
Notice,  to  be  given  to  adverse  party  of  motion  to  set  aside  a  verdict, 

sec.  580,  p.  498. 
Docket  entry  setting  aside  verdict  and  awarding  new  trial,  sec.  581,  p.  408. 
Notice  by  justice  of  order  awarding  a  new  trial,  sec.  582,  p.  498. 
Docket  entry  overruling  motion  to  set  aside  verdict,  sec.  583,  p.  499. 
Docket  entry  directing  issuance  of  execution  before  lapse  of  twenty  days 

after  judgment  rendered,  sec.  588,  p.  505. 
Execution,  sec.  592,  p.  506. 


/ 
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Memorandum  of  endorsement  on  execution  to  be  delivered  to  officer  to 

whom  it  is  directed  when  two  or  more  defendants,  one'  of 

whom  is  surety,  sec.  693,  p.  507. 
Officer's  endorsement  to  be  made  on  execution  received  by  him,  sec.  597, 

p.  508. 
Notice  of  sale  to  be  given  by  officer  under  execution,  sec.  590,  p.  509. 
Notice  to  issue  execution  on  notes  given  for  property  sold  under  execution, 

sec.  6a3,  p.  514. 
Docket  entry  showing  return  of  notice  taken  by  officer  for  property  sold 

under  execution  or  order  of  sale,  sec.  604,  p.  514. 
Execution  "issued  on  notes  taken  by  officer  for  property  sold  under  execu- 
tion or  order  of  sale,  sec.  605,  p.  515. 
Offering  property  for  resale  forthwith  under  execution  where  purchaser 

does  not  comply  with  his  bid,  sec.  607,  p.  515. 
Notice  of  resale  of  property  where  purchaser  fails  to  comply  with  his 

bid,  sec.  608,  p.  516. 
Return  of  officer  where  purchaser  fails  to  comply  with  his  bid,  sec.  609, 

p.  516. 
Docket  entry  of  issuance  of  order  commanding  officer  to  sell  property 

remaining  in  his  hands  unsold  and  pay  proceeds  over  to  party 

named  therein,  sec.  613,  p.  517. 
Receipt  to  be  given  to  officer  where  possession  of  property  levied  on  has 

been  left  with  the  owner,  sec.  615,  p.  518. 
Execution  issued  by  clerk  of  circuit  court  upon  judgment  of  justice,  sec. 

617,  p.  519. 
Bond  to  be  given  to  obtain  stay  of  execution,  sec.  619,  p.  520. 
Docket  entry  granting  stay  of  execution,  sec.  620,  p.  520. 
Direction  to  officer  to  return  execution  upon  stay  thereof  having  been 

granted,  sec.  621,  p.  521. 
Execution  to  be  issued  on  stay  bond,  sec.  623,  p.  521. 

Endorsement  to  be  made  on  execution  issued  on  stay  bond  where  judg- 
ment has  been  paid  by  surety,  sec.  627,  p.  523. 
Notice  tliat  additional  security  is  required  on  stay  bond,  sec.  629,  p.  524. 
Docket  entry  noting  failure  to  give  additional  security  required  on  stay 

bond,  sec.  630,  p.  524. 
Directing  recall  of  execution  issued  upon  failure  to  give  additional  security 

upon  stay  within  three  days,  but  given  within  two  weeks 

after  notice,  sec.  631.  p.  524. 
Exemption  list  to  be  prepared  and  delivered  to  officer  by  debtor  when 

value  of  property  does  not  exceed  two  hundred  dollars,  sec. 

641,  p  528. 
when  value  of  property  exceeds  two  hundred  dollnrs,  sec.  642,  p.  530. 
when  exemption  is  claimed  by  wife  v/here  husband  from  any  cause 

fails  to  clnim.  s^vc.  643.  p.  .530. 
Instrument  claiming  two  hundred  dollars  allowed  widow  or  minor  child 

of  deceased  husband  or  parent,  sec.  645,  p.  533. 
Appraisement  list  to  be  made  out  of  property  claimed  as  exempt  from 
forced  sale,  sec.  650,  p.  534. 
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Officer's  return  on  execution  when  debtor  has  claimed  exemption,  sec 

651,  p.  535. 

where  debtor  has  claimed  exemption  and  appraisement  made,  sec 

652,  p.  536. 

Bond  indemnifying  officer  for  sale  of  property  as  to  which  doubt  exists 
as  to  its  liability  to  the  debt  of  the  execution  debtor,  sec 
652b,  p.  537. 
Forthcoming  bond,  sec  652c,  p.  538. 

Appeal  bond  where  party  desires  stay  of  execution,  sec  660,  p.  549. 
where  party  does  not  desire  stay  of  execution,  sec  661,  p.  549. 
in  unlawful  entry  and  detainer,  sec  662,  p.  549. 
Docket  entry  noting  application  for  appeal  and  filing  appeal  bond,  sec. 

664,  p.  550. 
Transcript  and  certificate  transmitted  by  justice  when  appeal  taken  from 

his  judgment,  sec  666,  p.  551. 
Notice  to  try  appeal  within  less  than  three  months  from  time  transcript 

has  been  filed  with  clerk,  sec.  671,  p.  556. 
Order  requiring  new  appeal  bond  to  be  given,  sec.  674,  p.  557. 
Judgment  to  be  entered  in  action  upon  failure  to  give  new. appeal  bond, 

sec  675,  p.  558» 
Petition  to  be  presented  to  circuit  court  or  judge  thereof  in  vacation  for 
appeal  after  lapse  of  ten  days  from  time  of  judgment,  sec. 
680,  p.  562. 
Order  awarding  an  appeal  from  justice  after  lapse  of  ten  days,  sec  682, 

p.  564. 
Order  awarding  appeal  from  judgment  of  justice  after  lapse  of  ten  days, 

sec  683,  p.  565. 
Order  dismissing  appeal  because  title  to  real  estate  brought  in  question, 

sec.  685,  p.  567. 
Order  dismissing  appeal  because  same  improvidently  awarded,  sec  686, 

p.  568. 
Order  overruling  motion  to  dismiss  appeal,  sec.  688,  p.  570. 
Judgment  to  be  entered  against  appellant  and  those  who  signed  the  ap- 
peal bond,  sec  690,  p.  571. 
Judgment  to  be  entered  against  appellant  and  those  who  signed  appeal 

bond  when  given  for  costs  only,  sec  691,  p.  571. 
Judgment  to  be  entered  when  rendered  in  favor  of  appellant,  sec.  692, 

p.  572. 
Docket  entries,  sec.  700,  p.  588. 

where  defendant  duly  served  but  does  not  appear,  sec  700,  p.  588. 
when  action  commenced  by  agreement  of  parties,  sec  700,  p.  588. 
when  action  commenced  by  summons,  continuance,  subpoena  for  wit- 
nesses, trial  by  justice,  judgment  for  plaintiff,  sec  700,  p. 
588. 
judgment  for  plaintiff  for  money  and  for  costs,  sec.  700,  p.  589. 
judgment  of  dismissal  without  prejudice,,  sec  700,  p.  590. 
'  judgment  on  merits  against  plaintiff,  sec.  700,  p.  590. 
judgment  by  confession,  sec  700,  p.  590. 
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judgment  of  revivor,  sec.  700,  p.  51K). 

issuance  of  execution,  return  of  execution,  stay  thereof,  sec.  700,  p. 

591. 
where  suit  brought  to  recover  possession  of  specific  personal  prop- 
erty, full  proceedings,  including  jury  trial,  sec.  700,  p.  592. 
where  former  adjudication  relied  on,  sec.  700,  p.  503. 
Notice  of  motion  to  recover  money  from  an  officer  whose  liability  appears 

on  return  of  execution  or  order  of  sale,  sec.  712,  p.  001. 
Docket  entries  of  motion,  proceedings  thereon,  and  judgment  against  an 

officer,  where  return  on  execution  or  order  of  sale  shows  him 

to  be  liable,  sec.  713,  p.  602. 
List  of  fines  imposed  by  justice  during  preceding  year,  certificate  to  clerk 
^  of  circuit  court,  sec.  723,  p.  G05. 

Report  of  sheriff  to  court  of  failure  of  person  to  obey  his  order  to  assist 

in  execution  of  process,  sec.  731,  p.  608. 
Order  of  circuit  court  directing  party  to  be  notified  to  appear  and  show 

cause  why  he  should  not  be  fined  and  imprisoned  for  his 

failure   to  obey   order  of  sheriff  to  assist  in  execution   of 

process,  sec.  732,  p.  G09. 
Order  of  circuit  court  hearing  case  and  imposing  fine  on  person  refusing 

to  obey  order  of  sheriff  to  assist  in  execution  of  process, 

sec.  733,  p.  609. 
Notice  by  landlord  to  terminate  tenancy  from  year  to  year,  sec.  740, 

p.  624. 
to  terminate  tenancy  from  month  to  month,  sec.  741,  p.  624.  . 
Notice  to  be  given  by  landlord  before  entering  upon  and  taking  possession 

of  premises  which  tenant  has  deserted,  sec.  743,  p.  625. 
Affidavit  for  distress  warrant,  sec.  748,  p.  627. 
Distress  warrant,  sec.  750,  p.  628. 
Notice  to  tenant  to  fix  value  of  rent  where  it  is  payable  in  anything 

other  than  money,  sec.  758,  p.  632.  ' 

Docket  entry  impaneling  jury  to  fix  value  of  rent  when  reserved  in  share 

of  crop  and  verdict  of  jury  in  such  case  and  ordering  goods 

sold,  sec.  759,  p.  632. 
Forthcoming  bond  given  to  obtain  possession  of  property  levied  on  by 

distress  warrant,  sec.  761,  p.  633. 
Officer's  endorsement  on  distress  warrant  when  levied  on  property  and 

forthcoming  bond  given,  sec.  762,  p.  634. 
Endorsement  of  clerk  on  forfeited  forthcoming  bond,  sec.  765,  p.  636. 
Order  quashing  forthcoming  bond,  sec.  770,  p.  638. 
Order  overruling  motion  to  quash   forfeited  forthcoming  bond,  sec.  771, 

p.  639. 
Order  authorizing  issuance  of  execution  on  forfeited  forthcoming  bond, 

sec.  772,  p.  639. 
Complaint  for  arrest  of  minor  by  reason  of  incorrigible  or  vicious  con- 
duct rendering  his  control  beyond  the  power  of  parent  or 

other  person,  sec.  774,  p.  641. 
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Warrant  for  arrest  of  minor  by  reason  of  incorrigible  or  vicious  conduct 

which  has  rendered  his  control  beyond  the  power  of  parent 

or  other  person,  sec.  775,  p.  642. 
Complaint  for  arrest  of  minor  who  is  a  vagrant,  incorrigible  or  vicious, 

and  whose  parents  or  legal  custodians  are  depraved  or  other- 
wise unfit  to  exercise  care  and  discipline  over  him,  sec.  776, 

p.  643. 
Warrant  for  arrest  of  minor  who  is  vagrant,  incorrigible  or  vicious,  and 

whose   parents   or   other   legal    custodians   are  depraved  or 

otherwise  unfit  to  exercise  care  or  discipline,  sec.  777,  p.  644. 
Docket  entry  showing  filing  of  complaint  and  issuance  of  warrant  for 

arrest  of  minor,  appointment  of  guardian,  examination  of 

witnesses,  and  entering  order  of  committal  to  reform  school, 

sec.  778,  p.  644. 
Docket  entry  where  jury  is  impaneled  in  proceeding  to  commit  minor  to 

reform  school,  sec.  779,  p.  645. 
Commitment  of  mii^or  to  reform  school,  sec.  780,  p.  646. 
Notice    to    superintendent    of    reform    school    before    transfer    of   minor 

thereto,  sec.  781,  p.  647. 
Paper  to  be  annexed  to  commitment  of  minor  to  reform  school,  sec.  782, 

p.  648. 
Docket  entry  showing  proceeding  to  commit  minor  to  reform  school,  re- 
sulting in  his  discharge,  sec.  783,  p.  648. 
Complaint  for  arrest  of  girl  because  of  incorrigible  or  vicious  conduct, 

sec.  784c,  p.  650. 
Examination  of  unmarried  woman  making  charge  of  bastardy,  see.  784e, 

p.  653. 
Examination  of  married  woman  making  charge  of  bastardy,  see.  784f, 

p.  653. 
•Recognizance  to  appear  before  circuit  court  to  answer  charge  of  bastardy, 
«  sec.  784  i,  p.  650. 

Mittimus  where  prisoner  charged  with  bastardy  fails  to  give  recognizance, 

sec.  784j,  p.  655. 
Order  of  circuit  court  directing  bastardy  proceedings  to  be  conducted  in 

name  of  county  court,  sec.  780,  p.  660. 
Order  making  up  Issue,  impaneling  jury,  hearing  evidence,  and  rendering 

verdict  in  bastardy,  sec.  788,  p   661. 
Judgment  rendered  on  verdict  when  defendant  found  guilty  in  bastardy 

proceeding,  sec.  789,  p.  662. 
Judgment  rendered  when  defendant  found  guilty  in  bastardy  and  bond 

given,  sec.  790,  p.  662. 
Judgment  when  verdict  of  not  guilty  rendered  in  bastardy,  sec.  791,  p. 

663. 
Bond  given  for  support  of  bastard  child,  sec.  792,  p.  663. 
Notice  of  motion  to  take  judgment  on  bond  given  for  support  of  bastard 

child,  sec.  794,  p.  664. 
Judgment  on  bastardy  bond,  sec.  795,  p.  664. 
Stunmons  in  action  for  recovery  of  specific  personal  property,  sec.  832^ 

p.  688. 
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Complaint  in  action  for  recoveiy  of  specific  personal  property,  sec.  833, 
p.  688. 
another  form,  sec.  834,  p.  089. 
Affidavit  to  obtain  possession  of  personal  property  sued   for,  sec.  836, 

p.  600. 
Bond  by  plnintiff  to  obtain  possession  of  property  sued  for,  sec.  836a, 

p.  091. 
Endorsement  on  summons  when  affidavit  and  bond  are  given  at  oom- 

mencemcnt  of  action,  sec.  830,  p.  002. 
Order  when  affidavit  and  bond  filed  during  pendency  of  action,  sec  840, 

p.  602. 
Bond  given  by  defendant  to  have  property  returned  to  him,  sec.  84S,  p.  603. 
Answer  denying  that  defendant   unlawfully  detains  property  sued  for, 

sec.  845,  p.  605. 
Answer  containing  special  matter  of  defense  in  case  of  property  sued  for, 

sec.  846,  p.  605. 
Verdict  for  plaintiff  where  but  one  article  of  property  is  involved,  sec. 

850,  p.  607. 
Verdict  for  plaintiff  where  more  than  one  piece  of  property  involved, 

sec.  851,  p.  607. 
Verdict  for  defendant  in  suit  for  recovery  of  property,  sec.  852,  p.  608. 
Verdict  in  such  case  when  plaintiff  in  possession  of  property,  sec.  853, 

p.  698. 
Judgment  for  plaintiff  for  specific  property  when  in  possession,  sec  855, 

p.  600. 
Judgment  for  plaintiff  when  in  possession  of  properly  sued  for,  sec.  857, 

p.  700. 
Judgment  for  defendant  when  in  possession  of  property  sued  for,  sec.  858, 

p.  700. 
Exceptions  to  bond  given  by  plaintiff  in  action  to  recover  specific  personal 

property,  sec.  860,  p.  701. 
Exceptions  to  bond  given  by  defendant  in  action  to  recover  specific  per- 
sonal property,  sec.  861,  p.  701. 
Docket  entry  overruling  exceptions  to  bond  in  action  for  specific  personal 

property,  sec.  862,  p.  701. 
Docket  entry  sustaining  exceptions  to  bond  in  action  for  recovery  of  per- 
sonal property,  sec.  863,  p.  702. 
Execution  in  action  to  recover  personal  property,  sec.  864,  p.  703. 
Complaint  to  obtain  issuance  of  warrant  in  criminal  case,  sec.  868,  p.  700. 

general  form  of,  sec.  860,  p.  709. 
Endorsement  on  warrant  of  arrest  directing  witnesses  to  be  summoned, 

sec  871,  p.  710. 
Adjournment  of  examination  of  person  charged  with  capital  offense,  sec. 

873,  p.  710. 
Docket  entry  adjourning  exainination  of  person  not  charged  with  capital 

offense,  sec  875,  p.  712. 
Recognizance  for  appearance  of  accused  for  further  examination  after 
there  is  an  adjournment,  sec.  876,  p.  712. 
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Docket  entry  of  examination  and  discharge  of  accused,  sec.  877,  p.  713. 
Docket  entry  where  accused  is  held  to  bail  or  committed  to  jail  in  default 

thereof,  sec.  878,  p.  714. 
Recognizance  for  appearance  of  accused  at  court  where  preliminary  exam^ 

ination  waived,  sec.  870,  p.  714. 
Reduction  of  testimony  to  writing  on  examination  of  person  charged  with. 

felony,  sec.  880,  p.  715. 
Certificate  of  justice  to  circuit  court  upon  default  of  accused  for  further 

examination  upon  adjournment  thereof,  sec.  881,  p.  716. 
Docket  entry  committing  accused  to  jail  to  await  further  examination^ 

sec.  882,  p.  717. 
Order  of  justice  committing  accused  to  jail  to  await  further  examination, 

sec.  883,  p.  717. 
Written  order  of  justice  to  bring  accused  before  him  for  further  exam- 
ination after  committal  to  jail,  sec.  884,  p.  718. 
Certifcate  of  justice  to  clerk  of  circuit  court  showing  whether  accused 

was  committed  or  admitted  to  bail,  sec.  885,  p.  718. 
Certificate  of  justice  of  examination  and  recognizance  of  party  charged 

with  crime,  to  be  returned  to  clerk  of  court,  sec.  886,  p.  710. 
Recognizance  taken  before  a  justice  in  one  county  for  appearance   of 

accused  in  another  county,  sec.  887,  p.  720. 
Certificate  of  warrant  when  recognizance  is  for  appearance  of  accused' 

before  court  of  another  county,  sec.  888,  p.  721. 
Docket  entry  where  recognizance  for  appearance  of  accused  in  another 

county,  sec.  889,  p.  721. 
Docket  entry  granting  continuance  on  motion  of  accused  and  requiring 

recognizance  for  his  appearance,  sec.  803,  p.  726. 
Docket  entry  granting  continuance  on  motion  of  accused  and  committing 

to  jail  on  default  of  recognizance,  sec.  804,  p.  726. 
Docket  entry  granting  continuance  on  motion  of  accused  and  dispensing 

with  recognizance,  sec.  805,  p.  727. 
Docket  entry  granting  continuance  on  motion  of  state  and  taking  ac-- 

cused*s  own  recognizance,  sec.  806,  p.  727. 
Docket  entry  granting  continuance  on  motion  of  state  and  dispensing 

with  recognizance,  sec.  807,  p.  727. 
Docket  entry  of  forfeiture  of  defendant's  recognizance,  ^ec.  807a.  p.  727. 
Docket  entry  of  judgment  on  recognizance  for  appearance  of  accused  upon 

continuance  of  case,  sec.  898,  p.  728. 
Docket  entry  impaneling  and.  swearing  jury  to  try  case  and  rendering 

verdict  of  guilty,  sec.  890,  p.  720. 
Docket  entry  of  judgment  when  verdict  of  guilty,  sec.  001,  p.  730. 
Verdict  and  docket  entry  of  judgment  of  not  guilty,  sec.  902,  p.  731. 
Verdict  and  docket  entry  for  imprisonment  of  defendant  until  fine  and 

costs  paid,  sec.  904,  p.  732. 
Warrant  of  commitment  imprisoning  defendant  until  fine  and  costs  paid,. 

sec.  905,  p.  732. 
Warrant  of  arrest  and  commitment  when  defendant  not  in  custody,  sec^ 

906,  p.  733. 
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Summons  for  violation  of  town  ordinance,  sec.  900,  p.  742. 

Endorsement  on  summons  for  arrest  of  party  charged  with  violation  of 

town  ordinance,  sec.  010.  p.  743. 
Docket  entry   allowing  appeal  to  defendant   in   criminal   case,   sec.   014, 

p.  747. 
Paper  to  be  signed  by  justice  delivering  record  of  case  to  circuit  court  on 

appeal  in  criminal  case,  sec.  01.'),  p.  740. 
Order  trying  criminal  case  on  appeal  from  justice,  sec.  017,  p.  750. 
Complaint  in  abduction  where  intent  is  to  marry,  sec.  018,  p.  750. 
Warrant  in  abduction  where  intent  is  to  marry,  sec.  020,  p.  760. 
Complaint  in  abduction  where  intent  is  prostitution,  sec.  021,  p.  760. 
Warrant  in  abduction  where  intent  is  prostitution,  sec.  022,  p.  761. 
Inquest  to  be  returned  by  coroner's  jury,  sec.  1046,  p.  860. 
Oath  of  office  of  coroner,  sec.  1055,  p.  872. 
Proclamation  for  appearance  of  witnesses  to  testify  at  inquest,  sec.  1061, 

p.  875. 
Proclamation  by  constable  upon  assembling  of  jury  at  inquest,  sec.  1060, 

p.  875. 
Warrant  to  constable  directing  summoning  of  jurors  to  serve  at  inquest, 

sec.  1062,  p.  875. 
Summons  to  attend  at  inquest  as  juror,  sec.  1063,  p.  876. 
Warrant  of  arrest  of  justice  acting  as  coroner,  sec.  1064,  p.  876. 
Fee  bill,  sec.  1087,  p.  880. 
Fee  bill  for  payment  to  be  made  out  of  county  treasury  in  criminal  case, 

sec.  1088,  p.  800. 
Justice's  accoimt  of  fee  bills  against  state  for  fees   in  criminal  cases, 

sec.  1080,  p.  801. 
Certificate  of  judge  for  fee  bills  of  justice,  sec.  1000,  p.  801. 
Acknowledgment  of   instrument  by  person  other  than   married   woman, 

sec.  1001,  p.  805. 
by  husband  and  wife,  sec.  1002,  p.  805. 
by  wife  separately  from  husband,  sec.  1003,  p.  806. 
by  married  woman  living  apart  from  her  husband,  see.  1004,  p.  806. 
by  corporation  using  a  seal,  sec.  1005,  p.  807. 
by  corporation  not  using  a  seal,  sec.  1006,  p.  897. 
Deed  with  general  warranty,  sec.  1007,  p.  808. 
Quit-claim  or  release  deed,  sec.  1008,  p.  808. 
Deed  of  trust  to  secure  a  debt,  sec.  1090,  p.  809. 
Trustee's  deed,  sec.  1100,  p.  809. 
Deed  of  special  commissioner,  sec.  1101,  p.  900. 
Deed  by  married  woman  living  separate  and  apart  from  husband,  sec. 

1102,  p.  901. 
Lease,  sec.  1103,  p.  001. 
Abstract  of  judgment,  sec.  1104,  p.  902. 
Abstract  of  execution,  sec.  1105,  p.  002. 
Trustee's  notice  of  sale,  sec.  1106,  p.  002. 
Warrant  for  accessory  after  the  fact,  sec.  1107,  p.  903. 
Warrant  for  hunting  without  a  license,  sec.  1108,  p.  903. 
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Warrant  for  unlawfully  transferring  license  to  hunt,  eec.   1 100.  p    <MM. 
Warrant  for  buying,  selling  or  having  in  one's  possession  certain  animals, 

birds  or  fish,  sec.  1110.  p.  905. 
Warrant  for  chasing  or  killing  certain  animals  or  birds  during  closed 

season,  sec.  1111,  p.  005. 
Affidavit  for  distress  warrant  against  owner  of  foal  for  services  of  stal- 
lion, sec.  1112,  p.  006. 
Distress  warrant  against  owner  of  foal  for  services  of  stallion,  sec  1113» 

p.  007. 
Oath  of  office,  sec.  1114,  p.  907.     ' 
Certificate  of  attendance  of  witness,  see.  1115,  p.  008. 
Notice  of  estrays,  drift  property,  etc.,  sec.  1116,  p.  908. 
Warrant  for  estrays,  sec.  1117,  p.  909. 

Certificate  of  description  and  appraisement  of  estray,  sec.  1118,  p.  909. 
Warrant  for  hunting  or  fishing  on  Sunday,  sec   1119,  p.  910. 
Of  warrant  for  unlawfully  destroying  bird's  nests,  sec  1120,  p.  910. 
Of  warrant  for  killing  birds  as   to  which  no  open  season,  sec   1121, 

p.  911. 
Summons  where  plaintiff  sues  as  an  infant  by  guardian  for  the  suit, 

sec.  71b,  p.  174. 
Affidavit  of  plaintiff  in  action  for  money  due  on  contract,  sec.  113f,  p.  215. 
of  defendant  denying  all  liability  in  the  action,  sec.  113g,  p.  216. 
of  defendant  admitting  part  of  liability,  but  denying  the  balance, 

sec.  113h,  pp.  216,  217. 
Docket  entry  where  plaintiff. has  verified  his  account  by  affidavit^  and 

no  counter  affidavit  filed,  sec.  1131,  pp.  217,  218. 
where   plaintiff   has    verified   his   account    and    defendant   has    filed 

counter  affidavit,  sec.   113j,  p.  218. 
were  plaintiff  has  verified  his  account  and  defendant  has  admitted 

part  of  liability,  sec.  113k,  pp.  218,  219. 
Demurrer  to  complaint  treated  as  an  exception  thereto,  sec.  128(d),  p.  231. 
Affidavit  to  procure  attendance  of  witness  residing  in  adjoining  county, 

sec.   158a,  p.   242. 
Docket  entry  where  defendant  does  not  appear,  sec.  173b,  p.  251. 
Verdict  for  defendant  when  off -sets  exceed  plain  tiff  *s  demand,  sec.  205c, 

p.  265. 
Affidavit  for  an  attachment  where  claim  is  not  due,  sec.  337b,  p.  350. 
Designation  by  plaintiff  of  person  as  garnishee  in  attachment  who  owe4 

money    to    defendant    sufficient    to   pay    plaintiff^s    demand, 

sec.  398b,  p.  393. 
where  garnishee  owes  money  sufficient  to  pay  only  a  part  of  plain- 
tiff's den:  and,  sec.  398c,  p.  303. 
where  garnishee  has  in  his  possession  personal  property  of  defendant, 

sec.  398d,  p.  393. 
Answer  denying  defendant  unlawfully   withholds  premises   in   unlawful 

entry  and  detainer,  sec  612d,  p.  4^ 
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Execution  for  fine  and  costs,  sec.  ((52e,  p.  539. 

in  criminal  case  for  costs  only,  sec.  G52f,  p.  530. 
Judgment  when  appellee  recovers   in  excess  of  penalty  of  appeal  bond 

and  files  release  as  to  e.\<;csh,  soc.  G02d,  pp.  573,  574. 
Remittitur  of  judgment  in  excess  of  penalty  of  appeal  bond,  sec.  6!)2e, 

pp.  574,  575. 
Complete  judgment  for  plaintiff  as  appellee  upon  verdict  of  a  jury,  in 

unlawful  entry  and  detainer,  upon  appeal  to  circuit  court, 

sec.  C93c,  pp.  577,  578. 
of  judgment  in  unlawful  entry  and  detainer  for  plaintiff  as  appellant, 

sec.  603d,  p.  578. 
of  judgment  for  defendant  as  appellee,  sec.  603e,  pp.  578,  570. 
for  defendant  as  appellant,  sec.  603f,  p.  570. 
Of  judgment  in  circuit  court  on  appeal  wheA  defendant  does  not  appear, 

sec.  6031,  p.  581. 
where  plaintiff  does  not  appear  to  prosecute  his  appeal,  sec.  603 j, 

pp.  581,  582. 
Complaint  of  overseer  of  the  poor  for  removal  of  poor  person  to  county 

where  he  was  last  legally  settled,  sec.  736b,  p.  614. 
Warrant  for  removal  of  poor  person  to  county  where  last  legally  settled, 

sec.  736c,  p.  615. 
Docket   entry   directing   removal  of  poor   person   to   county  where   last 

legally  settled,  sec.  736d,  pp.  615,  616. 
Docket  entry  directing  removal  of  poor  person  to  county  where  last  legally 

settled  after  recovery  from  illness,  sec.  736e,  pp.  616,  617. 
Docket  entry  appointing  peace   ofiicers   for   agricultural  and  mechanical 

associations,   sec.   736i,   pp.   618,   619. 
Docket   entry   committing   minor   under   age   of   21    years   to   industrial 

school,  sec.  7S3a,  p.  649. 
Complaint  for  arrest  of  girl  because  of  incorrigible  or  vicious  conduct, 

sec.  784c,  pp.  651,  652, 
Recognizance  to  appear  before  circuit  court  on  charge  of  bastardy,  sec. 

784i,  p.  655. 
Mittimus  on  charge  of  bastardy  where  prisoner  fails  to  give  recognizance, 

sec.  784j,  pp.  655,  656. 
Agreement  of  compromise  of  a  bastardy  charge,  sec.  785a,  pp.  638,  659. 
Execution  for  specific  personal  property  where  two  or  more  pieces  thereof 

are  claimed,  and   for  alternate  judgment  for  value  thereof, 

sec.  864a,  pp.  704,  705. 
Docket  entry  of  plea  of  guilty  of  offense  charged  in  warrant,  sec.  901a, 

pp.  730,  731. 
Docket   entry  allowing  appeal   in  criminal  case   without  security,   after 

sentence  to  work  on  roads,  sec.  914a,  pp.  748,  749. 

Forthcoming  bond — 

Form  of,  sec.  652c,  p.  538. 

Given  to  obtain  possession  of  property  levied  on  by  distress  warranty 
form  of,  sec.  761,  p.  633. 
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Forfeiture  of,  where  to  be  returned,  sec.  763,  p.  635. 
Endorsement  thereon  by  clerk,  sec.  7G3,  p.  635. 

form  of  such  endorsement,  sec.  765,  p.  636. 
When  will  be  treated  as   forfeited  authorizing  judgment   on,   see.    766, 

p.  636. 
Specific  defenses  to  taking  judgment  on  forfeite<l,  sec.  768,  p.  637. 
Liability  of  party  signing,  how  enforcecT,  sec.  767,  p.  637. 
Quaslied,  may  be,  when,  sec.  708,  p.  637. 

Quashing  notice  of  motion  to  take  judgment  on,  sec.  760,  p.  638. 
Order  quashing,  form  of,  sec.  770,  p.  638. 
Order  overruling  motion  to  quash,  form  of,  sec.  771,  p.  639. 
Issuing  execution  on,  order,  form  of,  sec.  772,  p.  639. 
Attachment  cases,  in,  sec.  391a,  p.  386. 

action  thereon,  sec.  30la,  p.  386. 

course  pursued  when  property  not  produced,  sec.  391a,  p.  386. 

Rrand — 

As  ground  of  attachment — 

fraudulent  contraction  of  debt,  sec.  ISc,  p.  27. 
fraudulent  concealment  of  rights  in  action,  sec.  18c,  p.  27. 
intent  to  defraud,  sec.  3-10,  p.  354. 

bow  such  intent  to  be  shown,  sec.  340,  p.  354. 
must  be  actual,  sec.  340,  p.  354. 
evidence  of  fraudulent  intent,  sec.  341,  p.  35.5. 
assignment   and   disposal   of   property   with   intent   to   defraud,   secii 
343,  p.  357. 
As  ground  for  setting  aside  verdict,  sec.  574a,  p.  494. 

grounds  upon  which  may  arise  in  such  case,  sec.  574a,  p.  494. 
As  ground  for  setting  aside  award,  sec.  332,  p.  341. 
As  ground  for  new  trial,  sec.  564,  p.  488. 

Freight  charges — 

Justice  no  jurisdiction  to  determine  rate  of,  sec  18m  (d),  p.  35, 


Qaming — 

Faro  bank  or  other  table,  keeping,  warrant  for,  form  of,  sec.  1017,  p.  839. 
Occupant  of  premises  for  permitting  a  gaming  table,  warrant  for,  form 

of,  sec.  101 8,  p.  839. 
Betting  and  playing  at  certain  prohibited  games,  warrant  for,  form  of, 

sec.  1019,  p.  840. 
Hotel  keeper  for  permitting  unlawful,  warrant  for,  form  of,  sec.  1020, 

p.   840. 
Action  for  recovery  of  money  lost  at,  sec.  18b(r),  p.  26. 

warrant,  form  of,  for  playing  at  cards  at  hotel,  sec.  1023b,  p.  843. 
warrant,  form  of,  for  betting  at  cards,  sec.  1023c,  p.  844. 
warrant,  form  of,  for  keeping  slot  machine,  sec.  1023e,  p.  845. 
warrant,  form  of,  for  keeping  common  table,  sec.  1023f,  p.  846. 
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Ctarden  or  field  crops — 

Warrant,  form  of,  for  taking  or  injuring,  aec.  1023gg,  p.  847. 

Oamishment — 

Is  a  statutory  proceeding,  sec.  398,  p.  392. 
In  nature  of  proceeding  in  rem,  sec.  398,  p.  392. 
Purpose  of,  sec.  398,  p.  392. 

What  property  of  defendant  subject  to,  sec.  398,  p.  392. 
Person  proceeded  against  as  garnishee,  how  designated,  sec.  398a,  p.  392. 
form  of  designation  of  person,  sec.  398a,  p.  392. 
how  garnishee  summoned  in  attachment,  sec.  399,  p.  393. 

by  delivery  of  copy  of  order  of  attachment,  sec.  399,  p.  393. 
Designation  by  plaintiff  of  person  to  be  proceeded  against  as  garnishee 
in  attachment  who  owes  money  to  defendant  sufficient  to 
pay  p]aintiff*8  demand,  form  of,  sec.  398b,  p.  393. 
where  garnishee  owes  money  sufficient  only  to  pay  part  of  demand, 

form  of,  sec.  398c,  p.  393. 
where  garnishee  has  in  his  possession  or  control  personal  property 
of  defendant,  form  of,  sec.  398d,  p.  393. 
Person  can  not  be  summoned  as  garnishee  outside  of  county  in  which 

justice  sits,  to  answer  as  garnishee,  sec.  399a,  p.  394. 
Judgment  can   not   be    rendered   against   garnishee   without   due   notice 

served  upon  judgment  debtor,  sec.  430a,  p.  407. 
Liability  of  garnishee,  how  fixed,  sec.  399,  p.  393. 
discharge  of  garnishee  from,  sec.  400,  p.  394. 
answer  of  garnishee  as  to  his  non-liability,  sec.  400,  p.  394. 
form  of,  sec.  400a,  p.  394. 
contesting  truth  of,  sec.  400,  p.  394. 
answer  of  garnishee  stating  no  personal  effects,  form  of,  sec.  401, 

p.  395. 
discharge  of  garnishee  by  delivery  of  property  or  payment  of  money, 
sec.  402,  p.  395. 
Notice  that  truth  of  answer  of  garnishee  will  be  contested,  form  of,  sec. 

403,  p.  395. 
Officer's  return  when  order  of  attachment  delivered  to  garnishee,  form  of, 
sec.  404,  p.  396. 
when  garnishee  delivers  property  or  pays  money,  form  of,  sec.  405» 
p.  396. 
Docket  entry  showing  garnishee  has  delivered  property  or  paid  money^ 

form  of,  sec.  406,  p.  396. 
When  garnishee  may  be  required  to  answer  and  how,  sec.  407,  p.  396. 
by  order  of  justice,  sec.  407,  p.  396. 
at  a  time  and  place  to  be  specified,  sec.  407,  p.  396. 
must  be  under  oath,  sec.  407,  p.  396. 
motion  of  plaintiff  to  require  garnishee  to  answer  and  order  requir- 

ing  appearance,  form  of,  sec.  408,  p.  397. 
order   operating   as    notice   to   garnishee   requiring   him    to    appear^ 
form  of,  sec.  409,  p.  397. 
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Appearance  of  garnishee  and  his  examination,  sec.  410,  p.  397. 

duty  of  garnishee  to  appear  when  summoned,  sec.  410,  p.  397. 

must  submit  to  examination,  sec.  410,  p.  397. 

duty  to  make  full  disclosure,  sec.  410,  p.  397. 

docket  entry  showing  appearance  and  examination  of  garnishee  when 

not  liable,  form  of,  sec.  411,  p.  39S. 
procedure  when  garnishee  fails  to  appear,  sec.  412,  p.  398. 

evidence  may  be  heard  respecting  his  liability,  sec.  412,  p.  398. 
hearing  may  be  postponed,  sec.  412,  p.  398. 

failure  to  appear,  when  taken  as  admission  of  liability,  sec.  412» 
p.  398. 
refusal  of  garnishee  to  answer  after  appearing,  sec.  412,  p.  398. 
docket   entry   where   garnishee    fails    to   appear   and  hearing  proof 

respecting  his  liability,  form  of,  sec.  413,  p.  399. 
docket  entry  fixing  second  time  and  place  for  garnishee  to  appear, 

form  of,  sec.  414,  p.  399. 
notice  to  garnishee  of  second  time  and  place  fixed  for  his  appearance, 
form  of,  sec.  41o,  p.  400. 
Answer  of  garnishee  when  he  resides  in  another  county,  sec.  416,  p.  400. 
sufficient  if  in  writing  and  under  oath,  sec.  416,  p.  400. 
if  sufficient,  equivalent  to  personal  appearance,  sec.  416,  p.  400. 
if  Insufficient,  interrogatories   may  be  propounded,  sec.  416,  p.  400. 
time  within  which  to  propound,  sec.  416,  p.  400. 
form  of,  sec.  417,  p.  400. 

garnishee's  answer  to  interrogatories,  sec.  417a,  p.  401. 
docket  entry  approving  and  allowing,  form  of,  sec.  418,  p.  401. 
Entry  of  order  directing  garnishee  to  pay  money  or  deliver  property, 
sec.  419,  p.  402. 
liability  must  appear  before  entry  of,  sec.  419,  p.  402. 
if  sum  of  money,  payment  to  be  ordered,  sec.  419,  p.  402. 

if  not  due  and  payable,  time  due  to  be  stated,  sec.  419,  p.  402. 
if  property,  value  to  be  'ascertained,  see.  419,  p.  402. 
garnishee  must  pay  or  deliver  property,  sec.  419,  p.  402. 
property  to  be  sold  when  delivered,  sec.  419,  p.  402. 
Docket  entry  directing  garnishee  to  pay  money  when  claim  due,  form  of, 
sec.  420,  p.  402. 
when  liability  becomes  due  and  payable,  form  of.  sec.  421,  p.  403. 
Docket  entry  against  garnishee  liable  for  property,  form  of.  Sec.  422,  p. 

403. 
When  execution  may  issue  against  garnishee,  sec.  423,  p.  403. 
Appeal  lies  from  judgment  against  garnishee,  sec.  424,  p.  404. 
Costs,  when  allowed  garnishee,  sec.  425,  p.  404. 

Garnishment  of  person  by  judgment  creditor,  how  made,  sec.  425,  p.  404. 
on  suggestion  verified  by  affidavit,  sec.  42oa,  p.  404. 
order  directing  garnishee  and  judgment  debtor  to  appear,  sec.  425a, 

p.  404. 
suggestion   and   affidavit   to   summon   garnishee,   form   of,   sec   426, 
p.  404. 
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Order  requiring  garnishee  to  answer  not  entered  until  bond  given,  sec. 
427,  p.  405. 
bond  must  be  filed  with  justice  with  good  security,  sec.  427,  p.  405. 
penalty  of,  sec.  427,  p.  405. 
condition  of,  sec.  427,  p.  405. 
form  of,  sec.  428,  p.  405. 
Order  requiring  garnishee  to  appear,  service  upon  him  and  effect  thereof, 
sec.  429,  p.  406. 
must  be  signed  by  the  justice,  sec.  429,  p.  406. 
returned  like  summons,  sec.  429,  p.  406. 
person  served  liable  from  what  time,  sec.  429,  p.  406. 
extent  of  liability,  sec.  429,  p.  406. 
exemption  from  liability,  how  claimed,  sec.  429,  p.  406. 
order  directing  appearance  of  garnishee  and  judgment  debtor,  form 
of,  sec.  430,  p.  406. 
Docket  entry  discharging  garnishee  because   of  non-liability,   form  of, 
sec.  431,  p.  408. 
because  personal  effects  not  in  excess  of  $200,  form  of,  sec.  432,  p.  408. 
Procedure  when  garnishee  on  a  judgment  appears,  sec.  433,  p.  409. 
when  he  fails  to  appear,  sec.  433,  p.  409. 
when  he  may  answer  in  writing,  sec.  433,  p.  409. 
when  judgment   entered  against  garnishee   on   suggestion  by  judg- 
ment creditor,  sec.  434,  p.  410. 
procedure  substantially  same   as   against  garnishee   in   attachment, 
sec.  434,  p.  410. 
Judgment  can  not  be  rendered  jointly  against  defendant  and  garnishee, 
sec.  434,  p.  411. 
such  judgment  against  garnishee  void,  sec.  434,  p.  411. 
can  not  be  amended,  sec.  434,  p.  411. 
When  judgment  can  not  be  rendered  against  garnishee,  sec.  434,  p.  411. 
Issuance  of  execution  against  garnishee  on  judgment,  sec.  435,  p.  411. 
What  included  in  word  ''person"  in  law  of  garnishment,  sec.  436,  p.  411. 

embraces  corporations  as  well  as  natural  persons,  sec.  436,  p.  411. 
Who  may  be  summoned  as  garnishee,  statute  relating  to,  sec.  437,  p.  411. 
one  having  possession  or  control  of  personal  effects  of  debtor,  sec. 
437,  p.  412. 
Who  may  not  be  summoned  as  garnishee,  sec.  437,  p.  412. 
executors  and  administrators,  sec.  437,  p.  412. 
public  officers,  sec.  437,  p.  412. 
municipalities,  sec.  437,  p.  412. 
United  States,  sec.  437,  p.  413. 

states,  counties  and  other  like  municipalities,  sec.  437,  p.  413. 
clerk  of  court,  sec.  437,  p.  413. 
guardian,  sec.  437,  p.  413. 
receiver  of  court,  sec.  437,  p.  413. 

person  liable  upon  uncertain  contingency,  sec.  437,  p.  413. 
person  liable  for  unliquidated  damages,  sec.  437,  p.  413. 
railroad  company  for  cars  belonging  to  another  line,  sec.  437,  p.  413. 
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Judgment  debtor  may  waive  notice  of,  see.  430b,  p.  407. 
Judgment  against  garnishee,  rendition  of,  Bee.  433a,  p.  410. 
when  debt  due  and  when  not  due,  sec.  433a,  p.  410. 
liable  for  effects  other  than  money,  sec.  433a,  p.  410. 
Non-resident  as  garnishee,  sec.  437a,  p.  413. 

when  judgment   may   or  may   not   be  rendered   against,   sec.  437a, 
pp.  413,  414. 
Hailroad  corporation,  foreign,  when  may  not  be  garnisheed,  sec  437b, 

p.  414. 
Defenses   garnishee   may    make    for   his   own   protection,   sec.    438a,   pp. 

414,  415. 
Death  of  garnishee  before  answer  filed,  sec.  438,  p.  414. 

personal  representative  can  not  be  made  to  answer,  sec.  438,  p.  414. 
if  jurisdiction  depends  upon  garnishment,  lost  by,  sec.  438,  p.  414. 

Ck>yermnent  building — 

Action  to  recover  forfeiture  for  injury  to,  sec  18b  (m),  p.  24. 

Grounds  of  attachment  (See  Attachment) — 
Guardian  ad  litem  (Guardian  for  the  suit) — 

'  Docket  entry  appointing  for  infant  plaintiff,  sec.  67,  p.  169. 
Writing  signed  by  person  appointed  for  infant  plaintiff,  form  of,  sec.  68, 

p    169. 
Docket  entry  appointing  for  infant  defendant,  sec.  69,  p.  170. 
Statute  prescribing  regulations  for  appointment  of  for  infant  plaintiff 

or  defendant,  sec.  71,  p.  172. 
Service  of  notice  or  summons  on,  sec.  76,  p.  177. 
Powers  and  duties  of,  sec.  71a,  pp.  173,  174. 

can  not  consent  to  anything  injurious  to  infant's  rights,  sec.  71a, 

p.  173. 
may  waive  matters  to  facilitate  trial,  sec.  71a.  p.  173. 
may  employ  an  attorney  at  law,  sec.  71a,  pp.  173,  174. 
must  faithfully  represent-  interests  of  infant,  sec.  71a,  p.  174. 
can  not  agree  to  a, compromise  without  sanction  of  court,  sec  71a, 

p.  174. 
nor  submit  case  to  arbitration,  sec.  71a,  p.  174. 
can  not  admit  away  substantial  rights  of  infant,  sec.  71a,  p.  174. 
Summons,  where  plaintiff  is  an  infant  suing  by,  form  of,  sec.  71b,  p.  174. 

Guardian  or  other  fiduciary- 
Warrant,  form  of,  for  failing  to  return  inventory,  sec.  974t,  p.  811. 
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H 

Hearsay  evidence — 

Matters  of  not  admissible  as  a  rule,  sec.  290,  p.  317. 
rule  well  settled  by  authority,  sec.  290,  p.  317. 
reasons  for  excluding,  sec.  290,  p.  317. 
Exceptions  to  the  rule  rejecting,  sec.  291,  p.  318. 

illustrative  instances  of  these  exceptions,  sec.  291,  p.  318. 

what  was  said  when  an  act  was  done,  sec.  291,  p.  318. 

death,  sec.  201,  p.  310. 

state  of  mind,  sec.  291,  p.  319. 

family  history  and  pedigree,  sec.  291,  p.  320. 

matters  of  public  or  general  interest,  sec.  291,  p.  320. 

testimony  of  witness  on  former  trial,  sec.  291,  p.  320. 

Hotel  or  boarding-hoiue  keeper — 

Jurisdiction  of  justice  for  violation  of  law  relating  to,  sec.  18n(l),  p.  52. 
Warrant  for,  form  of,  sec.  1028,  p.  858. 

House  burning  (See  Arson) — 
House  of  prostitution — 

Warrant,  form  of,  for  procuring  female  for   (second  offense),  sec.  974a9 
p.  797. 

Hnmane  society — 

Warrant,  form  of,  for  interfering  with  agent  of,  in  preventing  cruelty  to 
animals,  sec.  1023m,  pp.  851,  852. 

Hunting  without  a  license  (See  Fish  and  game  law) — 

Warrant,  form  of,  for  hunting  without  a  license,  sec.  1108,  pp.  903,  904. 
Warrant,  form  of,  for  hunting  or  fishing  on  Sunday,  sec.  1119,  p.  910. 

Husband  and  wife — 

Who  to  sue  when  such  relation  exists,  sec.  45,  p.  140. 
Law*  requiring  husband  to  support  wife  and  children,  violation  of,  see. 
18n(m),  pp.  53,  54.. 

I 

Idiot  (See  Proceedings  in  lunacy  cases)— 

Who  is  an,  sec.  804,  p.  671. 

Impeachment  of  witnesses — 

By  bad  reputation,  sec.  252,  p.  294. 
how  effected,  sec.  253,  p.  294. 

evidence  must  relate  only  to  reputation  for  truth,  sec.  253,  p.  294, 
mode  of  examining  into  such  reputation,  sec.  253,  p.  294. 
competency  of  impeaching  witness,  sec.  253,  p.  294. 
questions  usually  asked,  form  of,  sec.  254,  p.  295. 
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Impeachment  of  witnesses — Continued. 

By  previous  contradictory  statements,  sec.  252,  p.  204. 
foundation  must  be  laid,  sec.  255,  p.  295. 
how  foundation  laid,  sec.  255,  p.  205. 

examination  of  impeaching  witness,  form  of,  sec.  256,  p.  295. 
how  questions  propounded  in  such  case,  sec.  256,  p.  295. 
By  showing  ill-will  or  bias,  sec.  256a,  p.  296. 

how  ill-will  or  bias  may  be  shown,  sec.  256a,  p.  296. 
Party  can  not  impeach  his  own  witness,  sec.  257,  p.  296. 

party  not  necessarily  bound  by  his  own  witness,  sec.  258,  p.  297. 
extent  to  which  party  may  show  his  own  witness  to  be  mistaken, 

sec.  258,  p.  297. 
party  making  adverse  witness  his  own  may  not  afterwards  impeach 

him,  sec.  259,  p.  298. 
collateral   cross-examination    with   view   to   impeachment,    sec.    260, 

p.  298. 
who  is  one's  own  witness  bo  as  to  be  liable  to  impeachment,  sec.  261, 

p.  298. 
how  party  makes  another  his  own  witness,  sec.  262,  p.  299. 
examination  of  adverse  witness  as  to  new  matter,  at  what  stage 
allowed,  sec.  263,  p.  299. 
order  of  examining  usually  in   discretion  of  court,  sec.  263,  p. 

299. 
cross-examination  as  to  new  matter  in  discretion  of  court,  sec 

263,  p.  299. 
general  and  better  rule  in  such  case,  sec.  263,  p.  290. 
impeachment   of   party's  own  witness   by   contradictory   statements, 

extent  of  rule,  sec.  264,  p.  300. 
party  taken  by  surprise  by  his  own  witness,  sec.  264,  p.  300. 
right  of  party  under  such  circumstances,  sec.  264,  p.  300. 
impeachment  of  where  party  required  to  call,  sec.  265,  p.  301. 

Imprisonment  (See  Arrest  and  imprisonment  in  civil  action) — 

Of  defendant  in  civil  cases,  sec.  18h,  p.  31. 

at  time  judgment  rendered,  sec.  18h,  p.  31. 

after  judgment,  sec.  18h(b),  p.  32. 
Justice  no  jurisdiction  for  false,  sec.  18m,  p.  34. 

Justice  may  sentence  to  for  violation  of  town  ordinance,  sec.  18o,  p.  94. 
Of  accused  during  preliminary  examination,  sec.  18q,  p.  96. 
Failure  to  pay  fine  and  costs,  sec.  903,  p.  731. 

county  jail,  to  be  in,  sec.  903,  p.  731. 
Docket  entry  imprisoning  defendant  until  fine  and  costs  are  paid,  form 

of,  sec.  904,  p.  732. 
Warrant  committing  to  prison  until  fine  and  costs  are  paid,  form  of, 

sec.  905,  p.  732. 
Disturbance  of  schools,  etc.,  for,  sec.   18n(c),  p.  35. 
Adultery  and  fornication,  for,  sec.  18n(c),  p.  35. 
Petit  larceny,  for,  sec.  18n(e),  p.  36. 


INDEX.  1051 
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Gamo  and  fish  law,  for  yiolations  of,  sec.  18ii(h),  p.  38. 
Defendant  in  civil  action,  when  may  be,  sec.  467,  p.  433. 

extent  of  in  civil  action,  sec.  470,  p.  434. 

how  held  in,  in  civil  action,  sec.  471,  p.  434. 

Incest — 

Warrant  for,  form  of,  sec.  974p,  p.  808. 

Indemnifying  bond- 
To  be  given  officer  to  sell  property,  form  of,  sec.  652b,  p.  537. 

Indictment — 

Adaptation  of  forms  of  warrants  to,  sec.  923,  p.  761. 


Industrial  home  (See  West  Virginia  industrial  home) — 

Commitment  of  female  minors  to,  sec.  784,  p.  649. 

Procedure  relating  to,  substantially  same   as  that  for  commitment  of 

minors  to  reform  school,  sec.  784,  p.  649. 
Cases  wherein  justice  may  commit  girls  to,  sec.  20,  p.  112. 
Duty  of  justice  when  committing  girls  to,  sec.  20,  p.  112. 
Names  and  residence  of  witness  in  such  cases,  sec.  20,  112. 
Return  of  girl  to  court  or  justice,  sec.  20,  p.  112. 
Guardian  ad  litem  to  be  appointed  for  the  girl,  sec.  20,  p.  113. 
Who  may  act  as  such  guardian  ad  litem,  sec.  20,  p.  113. 
Jury  may  be  impaneled  in  such  case,  when,  sec.  20,  p.  113. 

Industrial  school  (See  West  Virginia  industrial  school) — 

Infant- 
Suit  by,  how  brought,  sec.  41,  p.  147. 
Appointment  of  guardian  for  suit  for,  sec.  41,  p.  147. 
Action  must  be  in  name  of,  sec.  41,  p.  147. 
Suit  by,  form  of  summons  in,  sec.  66,  p.  169. 
Form  of  docket  entry  appointing  guardian  ad  litem  for  plaintiff  who  is 

an,  sec.  67,  p.  169. 
Form  of  writing  to  be  signed  by  person  appointed  guardian  for  plaintiff 

who  is  an,  sec.  68,  p.  169. 
Form  of  docket  entry  appointing  guardian  ad  litem  defendant  who  is  an, 

sec.  69,  p.  170. 
Service  of  notice  on  guardian  ad  litem  for  an,  sec.  76,  p.  177. 

Injuring  person — 

In  management  of  vehicle  used  for  public  conveyance,  warrant  for,  form 

of,  sec.  976,  p.  817. 
In  management  of  boat,  warrant  for,  form  of,  sec.  977,  p.  817. 
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Inqnest  (See  Coroner) — 

Insane  persons  (See  Lnnatics) — 

Insanity  (See  Lnnatic;  prooeedings  when  person  suspected  of 
being) — 

Insect  and  plant  diseases — 

Law  relating  to,  mc.  18n(bb)I-VI,  pp.  70-73. 

Interest — 

Judgment,  what  rate  should  carry,  sec.  540,  p.  476. 

Interpleader  (See  Bight  of  property,  trial  of) — 
Interrogatories — 

Form  of,  to  garnishee  on  insufficient  answer,  sec.  417,  p.  400. 
Form  of  garnishee's  answer  to,  sec.  4I7a,  p.  401. 
Docket  entry  approving  and  allowing,  sec.  418,  p.  401. 

Intoxicating  liqnors — 

Violation  of  the  law  for  the  sale  of,  sees.  18n(p)I-(p)XIV,  pp.  56-65d. 

Unlawful  to  manufacture  or  sell,  sec.  18n(p)I,  pp.  56,  57. 
does  not  apply  in  certain  cases,  sec.  18n(p)II,  pp.  57-59. 

Club-house,  unlawful  to  keep  or  maintain,  sec.  18n(p)ni,  pp.  59,  60. 

Liquors,  unlawful  to  have  at  restaurant,  etc.,  sec.  18n(p)IV,  pp.  60,  61. 

Advertising  for  sale  of  liquors,  unlawful,  sec.  18n(p)V,  p.  61. 

Nuisances,  what  houses  deemed  where  liquors  are  stored  for  sale,  ae4^ 
18n(p)VI,  pp.  61,  62. 

Automobile  or  other  vehicle  used  in  transportation  of  liquors  may  be  con- 
fiscated, sec.  18n(p)VI,  pp.  61,  62. 
procedure  in  cases  of  con6scation,  sec.  18n(p)VT,  p.  62. 

Officers  and  employes  of  corporations  liable  for  violation  of,  sec.  ISn(p) 
Vn,  p.  62. 

Minor  or  person  of  intemperate  habits,  unlawful  to  give  liquor  to,  sec 
18n(p)VIII,  p.  64. 

More  than  one  quart  every  thirty  days,  unlawful  to  bring  into  state, 
sec.  18n(p)lX,  pp.  65,  65a. 

Common  carrier,  unlawful  to  receive  liquor  from,  sec.  18n(p)X.  p.  65a. 

Jurisdiction  of  justice  for  violations  of,  sec.  18n(p)XI,  pp.  Goa,  65b. 

Transportation  of  liquors   into  this  state,  unlawful   to  order  or  cause, 
sec.  18n(p)XII,  p.  65b. 

Selling  or  ordering  for  the  purpose  of  transportation  into  this  state,  un- 
lawful, sec.  lSn(p)Xin,  p.  65c. 

Moonshine  still  or  any  interest  in,  unlawful  to  own  or  have,  sec.  18n(p) 
XIV,  pp.  65c,  65d, 
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Intozicatiiig  liquors — Continued. 

Forms  of  warrants  for  violations  of  laws  against — 

for  second  offense  for  sale  of  liquor,  sec.  974z,  pp.  813,  814. 

for  sale  or  exposure  for  sale  of  liquors,  sec.  1130,  p.  016. 

for  keeping  or  storage  of  liquors,  sec.  1131,  pp.  DIG,  017. 

for  having  liquors  at  place  other  than  home,  sec.  1133,  pp.  917,  918. 

for  keeping  liquors  at  club-house,  sec.  1132,  p.  017. 

for  advertising  liquors  for  sale,  sec.  1134,  p.  OlS. 

for  keeping  house  where  liquors  are  stored,  sec.  1135,  pp.  918,  919. 

for  giving  liquors  to  minor,  sec.  1136,  p.  010. 

for  bringing  into  state  more  than  one  quart,  sec.  1137,  pp.  910,  920. 

for  receiving  from  common  carrier,  sec.  1138,  p.  920. 

for  arrest  for  engaging  in  manufacture  of  liquor,  sec.  1138a,  pp.  920, 

921. 
for  sale  of  liquor  by  druggist,  sec.  1160,  p.  934. 
for  keeping  moonshine  still,  sec.  1161,  pp.  934,  935. 
for  having  in  possession  moonshine  liquor,  sec.  1162,  p.  935. 

IntrodQction  of  evidence  (See  Evidence ;  jnry) — 
Iwue — 

Pleadings  need  not  present  regular,  sec.  100,  p.  193. 

should  eventuate  in,  sec.  100,  p.  193. 
The,  to  be  tried  in  unlawful  entry  and  detainer,  sec.  514,  p.  458. 

criminal  case  may  be  tried  without  plea  or,  sec.  907,  p.  734. 

trial  of  right  of  property,  on,  sec.  464,  p.  429. 


J 

Jail- 

When  person  may  be  discharged  from,  sec.  18v(h),  p.  106. 
Warrant,  form  of,  for  officer  permitting  prisoner  to  escape  from,  sec. 
974w,  p.  813. 

Jafler— 

Action  to  recover  feet  of,  in  civil  actions,  sec  18b  (p),  pp.  25,  26. 

Joinder  of  actions- 
Contract  ana  tort  can  not  be  joined  in  same  action,  sec.  99,  p.  189. 
Claims  in  one  action,  law  relating  to,  sec.  99,  p.  189. 
Complain t>  joining  two  or  more  causes  of  action,  sec.  103,  p.  201. 

'    V 
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Joinder  of  parties— 

As  plaintiifs,  sec.  42,  p.  147. 

general  rule  with  reference  to,  sec.  42,  p.  147. 
joint  contract,  all  must  unite  in  action  upon,  sec.  42,  p.  147. 
death,  survivor  must  sue,  sec.  42,  p.  148. 
death  of  all  upon,  personal  repro»ontative  of  last  survivor  must 

sue,  see.  42,  p.  148. 
personal  representatives  of  joint  contractors  can  not  unite,  sec.  42, 

p.  148. 
personal  representatives  of  same   decedent,  two  or  more,  must 
unite,  sec.  42,  p.  148. 
partners,  upon  death  of  one  survivor  must  sue,  sec.  42,  p.  143. 
interests  under  separate  contracts,  sec.  42.  p.  14S. 

co-plaintiffs  who  refuse  to  join,  right  to  use  names  of,  sec.  42,  p.  148. 
action  in  name  of  wrong  party,  consequence  of,  sec.  43,  p.  149. 
action  not  brought  in  name  of  all  parties,  sec.  43,  p.  149. ' 
objection  when  plaintiff  has  no  right  to  sue,  how  raised,  sec.  44,  p.  149. 
non- joinder  of  necessary  parties  as,  objection  to,  how  raised,  sec.  44, 

p.  149. 
actions  in  matter  of  tort,  sec.  45,  p.  149. 
general  rule,  sec.  46,  p.  152. 

joint  interest,  person  having  must  unite,  sec.  46,  p.  152. 
separate  interests  by  sustaining  joint  damage,  sec.  46,  p.  152. 
personal  injury  sustained  by  wife,  joinder  of  husband,  sec.  46, 
p.  152. 
As  defendants,  general  rule,  sec.  48,  p.  154. 

persons  jointly  bound,  all  must  be  sued,  sec.  48,  p.  155. 

joint  promissor  or  obligor,  upon  death  of,  sec.  48,  p.  155. 
death  of  all,  personal  representative  of  last  survivor  must   be 
sued,  sec.  48,  p.  155. 
in  matters  of  tort,  sec.  50,  p.  156. 
all  may  be  united,  sec.  50,  p.  156. 
any  one  or  more  may  be  sued,  sec.  50,  p.  156. 
release  of  one  tort-feasor,  effect  of  under  statute,  sec.  50,  p.  156. 
consequences    of    non- joinder   or    mis- joinder,    how   objection    raised, 
sec.  51,  p.  156. 
plea  in  abatement,  can  not  be  by,  sec.  51,  p.  156. 
oral  or  written  objection,  sec.  51,  p.  156. 
waiver  of  objection,  sec.  51,  p.  156. 
curable  by  amendment,  sec.  51,  p.  156. 

Judgments  and  orders — 

Docket  entry  does  not  constitute,  sec.  531,  p.  471. 
What  does  constitute,  sec.  531,  p.  471. 
Jurisdiction  essential  to  rendition  of,  sec.  53la,  p.  471. 
Void  if  rendered  without  jurisdiction,  sec.  53 la,  p.  471. 

effect  if  void,  sec.  37a,  p.  124. 
Where  amount  in  controversy  exceeds  three  hundred  dollars,  sec.  531ay 
p.  471. 
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Judgments  and  orders — Continued. 

Where  subject-in  a  iter  beyond  the  territorial  jurisdiction,  sec.  531a,  p.  471. 

Rendition  of  must  be  nt  proper. time,  sec.  532,  p.  472. 

Difference  between  rendition  and  entry,  sec.  532,  p.  472. 

Must  be  within  twenty-four  hours,  when,  sec.  532,  p.  472. 

Entry  of  may  be  made,  when,  sec.  532,  p.  472. 

Should  be  at  office  of  justice,  sec.  532,  p.  472. 

Qualification  of  justice  to  render  must  exist,  sec.  533,  p.  473. 

must  not  be  party  to  action,  sec.  533,  p.  473. 

or  interested  in  result  thereof,  sec.  533,  p.  473. 

consent  of  parties  where  justice  related,  sec.  533,  p.  473. 

state  of  the  law  ns  to  effect  of  judgment  rendered  by  justice  who  is 
disqualified,  see.  533,  p.  473. 
Must  be  proper  parties  to  render  valid,  sec.  534,  p.  473. 
Must  be  proper  proceedings,  sec.  534,  p.  473. 
Must  de  definitive;  that  is,  determine  rights  of  parties,  sec.  535,  p.  474. 

must  leave  nothing  open  for  future  deC^rmi nation,  sec.  535,  p.  474. 
AVhen  two  or  more  parties  are  joined  in  one  action  with  defendant  on 
joint  contract,  sec.  53G,  p.  474. 

rule  at  common  law,  sec.  536,  p.  474. 

rule  not  altered,  sec.  536,  p.  474. 
Amount  of,  sec.  537,  p.  474. 

limited  to  extent  of  demand  in  summons,  sec.  537,  p.  474. 

must  conform  to  verdict  of  jury  or  finding  of  the  court,  sec.  538,  p.  475. 

must  not  exceed  such  verdict  or  finding,  sec.  538,  p.  475. 

must  not  be  different  in  character,  sec.  538,  p.  475. 
Erroneous  if  it  goes  beyond  such  verdict  or  finding,  sec.  538,  p.  475. 

form  of,  sec.  539,  p.  475. 

must  be  in  writing,  sec.  530,  p.  475. 
?,-  no  formalities  required,  sec.  530,  p.  475. 

sufficient  if  it  shows  what  is  intended,  sec.  539,  p.  475. 

usual  form  of,  sec.  530,  p.  475. 

not  void  because  unsigned,  sec.  530,  p.  475. 

it  is  advisable  to  sign,  sec.  539,  p.  475. 
Interest  on,  sec.  540,  p.  476. 

should  bear,  sec.  540,  p.  476. 

should  be  aggregate  of  principal  and  interest,  sec.  540,  p.  476. 

rate  of,  sec.  540,  p.  476. 
Offer  of  defendant  to  confess  not  accepted,  can  not  be  given  in  evidence, 
sec.  54],  p.  476. 

how  offer  to  confess  made,  sec.  541,  p.  476. 

writing  offering  to  confess   to  be  served   on  plaintiff,  sec.  541 , 
p.  476. 

effect  of  plaintiff's  failure  to  accept,  sec.  541,  p.  476. 

offer  of  defendant  to  confess  judgment,  form  of,  sec.  542,  p.  476.  • 

service  of  offer  to  confess  and  effect  of  plaintiff's  failure  to  accept 
as  to  costs,  sec.  543,  p.  477. 
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docket  entry  where  plaintiff  fails  to  obtain  a  more  favorable  judg- 
ment than  that  offered  to  be  confessed,  form  of,  sec.  544, 
p.  477. 
notice  by  plaintiff  of  his  acceptance  of  defendant's  offer,   form   of, 
sec.  545,  p.  477. 
Time  within  which  all  judgments  must  be  rendered,  sec.  546,  p.  478. 
Amount  of  judgment,  how  to  be  determined,  sec.  547,  p.  478. 
I  when  no  off-sets  are  pleaded,  sec.  547,  p.  478. 

when  off-sets  are  pleaded,  sec.  547,  p.  478. 
Joint  against  principal  and  surety,  sec.  548,  p.  478. 

what  to  be  noted  in  docket  in  such  case,  sec.  548,  p.  478. 
docket  entry  of  joint,  noting  relationship  of  principal  and  surety, 
form  of,  sec.  540,  p.  479. 
Docket  entry  for  specific  personal  property,  form  of,  sec.  550,  p.  479. 
Distinction  between  "order"  and  "judgment/*  sec  551,  p.  479. 

order  may  be  made  either  before  or  after  judgment,  sec.  551,  p.  479. 
order  does  not  necessarily  determine  rights  of  parties,  sec.  551,  p.  479. 
judgment  decision  on  merits,  sec.  551,  p.  479. 
Docket  entry  filing  agreement  in  writing  of  parties  that  justice  related 

to  one  or  more  may  try  case,  form  of,  sec.  553,  p.  480. 
Agreement  consenting  to  trial  by  justice  related,  form  of,  sec.  553,  p.  480. 
Docket  entry  releasing  excess  of  judgment  exceeding  jurisdiction  of  jus- 
tice, sec.  554,  p.  480. 
Right  of  plaintiff  to  release  excess  of  judgment,  sec.  555,  p.  481. 
to  release  excess  of  verdict,  sec.  555,  p.  481. 
to  release  excess  of  award,  sec.  555,  p.  481. 
Dismissing  plaint ifTs  action,  sec.  185,  p.  247. 
may  be  set  aside,  when,  sec.  163,  p.  247. 

notice  of  motion  in  such  case,  sec.  165,  p.  247. 
good  cause  to  be  shown,  sec.  165,  p.  247. 
what  constitutes  good  cause,  sec.  166,  p.  247. 
when  defendant  does  not  appear,  how,  sec  174,  p.  251. 
must  be  on  reasonable  notice,  sec.  174,  p.  251. 
lawful  defense  to  action  must  be  shown,  sec.  174,  p.  251. 
or  defendant  entitled  to  some  credit  or  off-set,  sec.  174,  p.  251. 
V  not  to  be  set  aside  if  given  a  second  time,  sec.  174,  p.  251. 

J  Docket  entry  when  off-sets  of  defendant  equal  plaintiff*s  claim,  form  of, 

'  sec  556,  p.  481. 

Docket  entry  when  off-sets  of  defendant  exceed  plaintiff's  demand,  form 

of,  sec.  557,  p.  481. 
Docket  entry  of  release  of  excess  when  claim  of  defendant  exceeds  juris- 
diction after  deducting  plaintiff's  demand,  form  of,  sec  558, 
p.  482. 
Revival  of,  how  niay  be  made,  sec.  559,  p.  482. 

docket  entry  reviving  judgment,  form  of,  sec.  560,  p.  483. 
'  notice  to  revive  judgment,  form  of,  sec.  561,  p.  484. 

Notice  to  revive,  in  nature  of  scire  facias,  sec.  559a,  p.  483. 
When  necessary  to  revive  a,  sec  659b,  p.  483. 
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Abstract  of,  duty  of  justice  to  furnish,  sec.  561a,  p.  484. 

what  to  be  stated  therein,  sec.  561a,  p.  484. 
Force  or  effect  of,  what  to  have  the,  sec.  562b,  p.' 485. 

notes  taken  on  sale  under  execution,  sec.  562b,  p.  485. 

bond  given  by  imprisoned  debtor,  sec.  562b,  p.  485. 

stay  bond,  sec.  562b,  p.  485. 

Toid,  when  are,  sec.  562c,  pp.  485,  486. 
Docketing  of  judgments  of  justices  in  judgment  lien  docket,  hQw  effected^ 

sec.  562,  p.  485. 
Justice  not  to  purchase  judgment  rendered  by  justice,  sec  562a,  p.  485. 
Constable  not  to  purchase,  sec.  562a,  p.  485. 
Penalty  for  such  purchase,  sec.  562a,  p.  485. 
Set  aside  dismissing  action,  for  good  causes,  sec.  165,  p.  247. 

what  is  such  good  cause,  sec.  166,  p.  247. 
Setting  aside  dismissing  action,  form  of,  sec.  170,  p.  249. 
Set  aside  if  defendant  does  not  appear,  how,  sec.  174,  p.  251. 
Fining  and  attaching  witness  for  disobeying  subpoena  duces  tecum,  form , 

of,  sec.  287,  p.  316. 
Committing  witness  to  jail  for  failure  to  produce  document  after  appear- 
ance, sec.  288,  p.  316. 
Award  judgment  on  will  be  set  aside,  when,  sec.  330,  p.  341. 
Award  judgment  on,  appeal  from  not  allowed,  sec.  334,  p.  343. 
Form  of  judgment  on  award,  sec.  333a,  p.  344. 
Form  of  in  attachment,  summons  not  served,  sec.  379,  p.  379. 
Form  of  in  attachment,  personal  judgment,  sec.  380,  p.  380. 
Form  of  in  attachment,  when  in  rem,  sec.  381,  p.  380. 
Form  of  order  of  sale,  property  in  custody  of  officer  subject  to  attach- 
ment, sec.  382,  p.  381. 
Form  of  in  attachment,  personal  debt  not  due,  sec.  383,  p.  382. 
Form  of  in  attachment,  in  rem,  debt  not  due,  sec.  384,  p.  382. 
Form,  order  of  sale,  property,  debt  not  due,  sec.  385,  p.  383. 
Directing  garnishee  to  pay  money  or  deliver  property  to  plaintiff,  when 

to  be  entered,  sec.  410,  p.  402. 
•On  award  will  be  treated  as  final,  when,  sec.  329,  p.  340. 
Garnishee,  against,  by  judgment  creditor,  when,  sec.  434,  p.  410. 
Form  of  trial  right  of  property,  on  verdict  against  claimant,  sec.  455, 

p.  426. 
Form  of  trial,  property  right,  verdict  in  favor  of  claimant,  sec.  456,  p.  426. 
Form  of  trial,  property  right  by  justice,  sec.  456a,  p.  426. 
Civil  action,  defendant  under  arrest,  form  of,  sec.  485,  p.  440. 
For  defendant  in  unlawful  entry  and  detainer,  sec.  515.  p.  460. 
Unlawful  entry  and  detainer,  rendered  for  plaintiff,  when,  sec.  516,  p.  460. 
Form  of,  for  plaintiff,  in  unlawful  entry  and  detainer,  sec.  517,  p.  461. 
Form  of,  for  defendant,  in  unlawful  entry  and  detainer,  sec.  517a,  p.  461. 
Effect  of,  in  unlawful  entry  and  detainer,  sec.  520,  p.  463. 
Setting  aside,  where  defendant  has  not  appeared,  sec.  566,  p.  489. 
Form  of,  setting  aside,  defendant  not  Having  appeared,  sec.  569,  p.  490. 
Award,  setting  aside,  for  mistake,  fraud,  etc.,  sec.  570,  p.  490. 
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Notice  to  set  Aside  on  award,  form  of,  sec.  571,  p.  492. 

Case  tried  without  jury,  setting  aside,  justice  not  satisfied  that  justice 

been  d6ne,  sec.  572,  p.  402. 
Can  not  be  rendered  upon  evidence  before  the  jury  except  by  consent  of 

parties  when  jury  fail  to  agree  upon  a   verdict,  sec.   199a, 

p.  262. 
Form  of  notice  to  set  aside,  case  tried  without  a  jury,  sec.  573,  p.  493. 
Form  of,  setting  aside,  tried  without  jury,  sec  574,  p.  494. 
Appeal  bond,  failure  to  give  new,  judgment  to  be  rendered,  sec.  673,  p.  557. 
Form  of,  to  be  entered  on  failure  to  give  appeal  bond,  sec.  675,  p.  558. 
Form  of,  allowing  appeal  after  ten  days  by  court  or  judge,  sec.  683,  p.  565. 
Form  of,  dismissing  appeal  because  title  to  real  estate  brought  in  ques- 
tion, sec.  685,  p.  567. 
Form  of,  dismissing  appeal  improvidently  allowed,  sec.  686,  p.  568. 
Form  of,  overruling  motion  to  dismiss  appeal,  sec.  688,  p.  570. 
Appeal  bond  and  those  who  signed,  what  to  be  rendered,  sec.  689,  p.  571. 
Form  of,  against  those  who  signed  appeal  bond,  sec.  690,  p.  571. 
Form,  against  those  who  signed  appeal  bond,  given  for  costs,  sec.  691, 

p.  571. 
Form  of,  when  rendered  in  favor  of  appellant,  sec.  692,  p.  572. 
Rules  and  principles  governing  court   in  entry  of,  on  appeals,  sec.  G93, 

p.  575. 
Noted,  to  be  in  docket  of  justice,  sec.  608,  p.  585. 
Omission  in  docket,  what  fatal  to  judgment,  sec.  699,  p.  586. 
Form  of,  for  plaintiff  for  money,  sec.  700,  p.  590. 
Form  of,  dismissal  without  prejudice,  sec.  700,  p.  590. 
Form  of,  by  confession,  sec.  700,  p.  590. 
Form  of,  revivor,  sec.  700,  p.  591. 
Form  of,  issuing  execution,  sec.  700,  p.  591. 
Index  to,  justice  to  keep,  sec.  703a,  p.  594. 
Justice  or  constable  not  to  purchase,  sec.  706,  p.  598. 
Justice  to  receive  money  on,  when,  sec.  707,  p.  598. 
Form  of,  quashing  fortlicoming  bond,  sec.  770,  p.  638. 
Form   of,  overruling  motion   to  quash   forfeited   forthcoming   bond,  sec 

771,  p.  639. 
Form  of,  directing  issuance  of  execution  on  forfeited  forthcoming  bond, 

sec.  772,  p.  639. 
Form   of,   directing  bastardy   proceedings   to   be   conducted   in   name    of 

county  court,  sec.  786,  p.  660. 
Bastardy,  in,  sec.  787,  p.  661. 

Form  of  making  up  issue  and  trying  bastardy  case,  sec.  788,  p.  661. 
Form  of  rendered  on  verdict  of  guilty  in  bastardy  case,  sec.  789,  p.  662. 
Form  of  on  verdict  of  not  guilty  in  bastardy  case,  sec.  791,  p.  663. 
Form  of  verdict  of  guilty  and  bond  not  given  in  bastardy,  sec.  790,  p.  662. 
Form  of  notice  to  take,  on  bastardy  bond,  sec.  794,  p.  664. 
Form  of  judgment  on  bond  given  for  support  of  bastard  child,  sec.  705, 

p.  664. 
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Form  of  aflidavit  and  bond  filed,  not  at  commencement  of  action  for 
recovery,  of  personal  property,  sec.  840,  p.  692. 

Action  for  recovery  of  specific  personal  property,  sec.  854,  p.  698. 

Form  of  for  plaintiff  when  not  in  possession  of  the  property  sued  for, 
sec.  85.),  p.  091). 

Form  of,  plaintiff  in  possession  of  property  sued  for,  sec.  856,  p.  690. 

Form  of  for  defendant  when  in  possession  of  property  sued  for,  sec.  857, 
p.  700. 

Form  of  when  defendant  not  in  possession  of  property  sued  for,  sec.  858, 
p.  700. 

Form  of  continuance  on  motion  of  accused,  committing  to  jail  in  default 
of  recognizance,  sec.  894,  p.   726. 

Form  of  continuance  on  motion  of  accused  and  dispensing  with  recog- 
nizance, sec.  895,  p.  727. 

Form,  continuance  on  motion  of  state  taking  accused*s  own  recognizance, 
sec.  896,  p.  727. 

Form  of  continuance  on  motion  of  state,  dispensing  with  recognizance, 
sec.  897,  p.  727. 

Form  of  on  recognizance  given  for  appearance  of  accused  on  continuance 
of  case,  sec.  898,  p.  728. 

Criminal  case  in,  and  what  it  may  include,  sec.  900,  p.  730. 

Form  of  imprisonment  until  .fine  and  costs  are  .paid,  sec.  904,  p.  732. 

Form  of  trying  criminal  case  on  appeal,  sec.  917,  p.  750. 

Form  of,  for  defendant  when  his  off- sets  exceed  the  demand  of  the  plain- 
tiff, sec.  205c,  p.  265. 

Effect  of,  in  action  wherein  defendant  was  not  served  with  summons, 
sec.  378b,  p.  379. 

Jurisdiction  of  a  justice — 

Sources  of,  sec.   1 8a,  pp.  19,  20. 

No,  at  common  law,  sec.  18a,  p.   10. 

None,  unless  expressly  conferred,  sec.  18a,  pp.  19,  20. 

Civil  cases,  in,  sees.  18b- 18 — 1,  pp.  20,  33. 

recovery  of  money,  damages,  possession  of  property,  sec.  18b,  p.  20. 

unlawful  detention  of  real  property,  sec.  18b(b),  p.  20. 

Trespass  on  real  estate,  sec.  18b(c),  p.  20. 

bonds,  action  on,  sec.   18b(d)(e),  pp.  20,  21. 

collection  of  inheritance  taxes,  sec.  18b(f),  p.  21. 

state  or  other  taxes,  sec.   18b(g),  p.  21. 

stock  subscriptions,  sec.   18b    (h),  pp.   21,  22. 

money  received  on  stock  subscriptions,  sec.   18b(i),  p.  22. 

failure  to  pay  installment  on  stock,  sec.   18b(i),  p.  22. 

recovery  of  stock  subscriptions  after  notice  of  sale  for  failure  to  pay 
installments,   sec.   18b(j),   pp.   22,   23. 

recovery  for  use  of  stallion,  jack,  or  bull,  sec.  18b(k),  p.  23. 

recovery  of  forfeiture,  failure  to  record  plat,  sec.  18b(l),  pp.  23,  24. 

recovery  of  forfeiture  for  injury  to  government  building,  sec.  18b (m), 
p.  24. 
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recovery  of  treble  damages  for  injury  to  boom  or  pier,  sec.  18b(n)y 

pp.  24,  23. 
recovery  of  expenses  by  person  compelled  to  drive  logs  or  lumber 

into  a  boom,  sec.  18b(o),  p.  25. 
recovery  of  fees  of  jailer  in  civil  cases,  sec.  18b(p),  pp.  25,  26. 
recovery  of  money  paid  under  unlawful  tax  levy,  sec.  ISb(q),  p.  26. 
recovery  of  money  lost  at  gaming,  sec.  18b(r),  p.  26. 
collection  of  taxes  from  money  or  piy)perty  in  hands  of  another, 

sec.  18b(B),  pp.  26,  27. 
in  attachment,  sec.  18c,  pp.  27,  29. 
grounds  of,  sec.  18c(ay,  pp.  27,  28. 
Where  defendant  has  removed,  or  is  about  to  remove,  his  property  out 

of  the  state,  sec.  18c,  p.  27. 
has  converted  or  is  about  to  convert  his  property  into  money  or 

securities,  sec.  18c,  p.  27. 
has  assigned  or  disposed  of  his  property  or  a  material  part  thereof, 

sec.  18c,  p.  27. 
property  or  rights  in  action  which  he  fraudulently  conceals,  sec.  ISc, 

p.  27. 
has  fraudulently  contracted  a  debt,  sec  18c,  p.  27. 
about  to  leave  the  state  and  reside  out  of  it,  sec.  18c,  p.  28. 
has  absconded,  left  his  residence,  or  concealed  himself,  sec.  18c,  p.  28. 
is  a  foreign  corporation  or  non-resident,  sec.  18c,  p.  28. 
What  necessary  to  confer,  in  attachment  cases,  sec.   18c  (b),  p.  28. 
must  file  necessary  affidavit,  sec.  18c(b),^p.  28. 
essentials  of  affidavit,  sec.  18c(b),  p.  28. 

summons  must  be  served  or  attachment  levied,  sec.  18c(bb),  p.  28. 
bond  must  be  given,  sec.  18c  (c),  p.  29. 
may  be  issued  in  action  on  contract,  sec.  18c (d),  p.  29. 
in  action  to  recover  damages,  sec.   18c(d),  p.  29. 
whether  debt  due  or  not,  sec.  18c(d),  p.  29. 
Attachment  for  rent,  sec.   18c  (e),  p.  29. 

complaint  on  oath,  to  be  made,  sec.  I8c(e),  p.  29. 
what  to  be  set  forth  in  complaint,  sec.  18c(e),  p.  29. 
Issuance  of  distress  warrant  for  rent,  sec.  ISd,  p.  30. 
distrained  for  in  one  year,  sec.  18d,  p.  30. 
distress  to  be  made  by  sherifT  or  constable,  sec.  18d,  p.  30. 
affidavit  to  be  made,  sec.  18d,  p.  30. 
what  affidavit  to  contain,  sec.  ISd,  p.  30. 
Right  of  owner  of  coal  land  to  enter  mine  of  coterminous  owner,  sec.  ISe, 

p.  30. 
when  may  enter  land  of  coterminous  owner,  sec.  18e,  p.  30. 
justice  may  issue  summons  in  such  case,  sec.  18e,  p.  30. 
justice  may  designate  time  and  place  for  entry,  sec.  18e,  p.  30. 
costs  in  such  case,  by  whom  to  be  paid,  sec  18e,  p.  30. 
Arrest  of  defendant  in  civil  actions,  sec.  18f,  p.  31. 
must  be  on  affidavit,  sec.  18f,  p.  31. 
what  affidavit  must  contain,  sec.  18f,  p.  31.    . 
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bond  must  be  filed,  a«c.  18g,  p.  31. 

penalty  of  such  bond,  sec.  18g,  p.  31. 

may  imprison  defendant  in  civil  cases,  sec.  18h,  p.  31. 

imprisonment  at  time  judgment  rendered,  sec.  18h(a),  p.  3h 

imprisonment  after  judgment,  sec.  I8h(b),  p.  32. 

affidavit  to  be  filed  in  such  case,  sec.  18h(b),  p.  32. 

what  such  affidavit  muRt  contain,  sec.   I8h(b),  p.  32. 

arrest  of  defendant  after  judgment,  sec.  18h(b),  p.  32. 

may  imprison  defendant  after  judgment,  sec.  18h  (b),  p.  32. 
BeeOTery  of  damages  for  sheep  killed  by  dogs,  sec.  18i,  p.  32. 
owner  of  dogs  liable  for  such  damages,  sec.  18i,  p.  32. 
may  be  recovered  in  action  before  a  justice,  sec.  18i,  p.  32. 
need  not  prove  owner  knew  of  dog's  propensity  to  kill  or  worry 

sheep,  sec.  18i,  p.  32. 
owner  of  sheep  barred  of  compensation  from  county  court,  when, 

sec.  181,  p.  32. 
county  court  may  sue  in  such  case,  when,  sec.  18 1,  p.  32. 
such  suit  by  county  court  must  be  authorized,  sec.  18i,  p.  32. 
publii!  road  official,  recovery  from,  sec.  18j,  p.  33. 
livery  stable  keeper,  recovery  of  damages  done  to  property  of,  sec. 
18k,  p.  33. 
Cases  in  which  a  justice  has  no  civil  jurisdiction,  sec.  18m,  p.  34. 
cases  involving  damages,  when,  sec.   18m,  p.  34. 
none  for  false  imprisonment,  sec.   18m (a),  p.  34. 

for  malicious  prosecution,  sec.  18m (a),  p.  34. 

verbal  or  written  slander,  sec.  18m (a),  p.  34. 

breach  of  marriage  promise,  sec.  18m (a),  p.  34. 

for  seduction,  sec.   18m (a),  p.  34. 
none  in  cases  involving  title  to  real  estate,  sec.  18m  (b),  p.  34. 

except  in  unlawful  detainer  when  relation  of  landlord  and  tenant 
exists,  sec.  18m  (b),  p.  34. 
none  to  administer  equitable  relief,  sec.  18m  (c),  p.  34. 

nor  to  determine  rate  of  freight  charges,  sec.  18m(d),  p.  35. 
CMminal  ckses,  in,  sees.  18n-18x,  pp.  35-110. 
assault  and  battery,  sec.  18n(a),  p.  35. 
trespass  to  personal  property,  sec.  18n(b),  p.  35. 
disturbance  of  schools  and  literary  societies,  sec.   18n(c),  p.  85. 
adultery  and  fornication,  sec.  18n(d),  pp.  35,  36. 
other  cases  where  fine  limited  to  ten  dollars,  except  in  certain  cases, 

sec.  18n(d),  p.  35. 
petit  larceny,  sec.   18n(e),  p.  36. 

carrying  dangerous  or  deadly  weapons,  sec.  18n(f),  pp.  36,  37. 
violations  of  law  as  to  turnpikes,  sec.  18n(g),  pp.  37,  38. 
fish  and  game  law,  sec.  18n(h)I,  p.  38. 

arrest  for  violation  of,  may  be  made  by  warden,  sec.  18n(h)n, 
p.  38. 

hunting  without  a  license,  sec  18n(h)IlI,  pp.  38,  39. 
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transfer,  alteration,  or  sale  of  license  forbidden,  sec.   18n(h)IV« 

p.  30b. 
close  and  open  season,  sec.   18n(h)V,  p.  30b. 
game  animals  and  game  birds,  what  are,  sec.  18n(h)VI,  p.  39b. 
unlawful  to  buy,  sell,  or  iJave  in  one*s  possession,  etc.,  certain 

animals,  birds,  and.  fish,  s^h;.  lSn(h)VIT,  pp.  40,  41. 
season  in  which  unlawful  to  catch,  kill,  or  injure,  certain  animals 

and  birds,  sec.   18n(h)VIII,  pp.  41,  42. 
aeine  or  net,  unlawful  to  use  to  catch  certain  birds,  sec.  18n(h)IX» 

p.  42b. 
hunting  or  fishing  on  Sunday,  unlawful,  sec.  lSn(h)X,  p.  43. 
unlawful  to  catch,  kill,  have   in  onc*s  possession,  or  transport, 

certain  birds,  sec.   18n(h)XI,  p.  43. 
unlawful  to  have  in  one's  possession  the  plumage,  skin,  or  body 

of  certain  birds,  sec.   18n(h)XI,  p.  43. 
taking  or  destroying  birds'  nests,  unlawful,  sec.  18n(h)XII,  p.  43. 
common    carriers,    unlawful     to    transport    certain    birds,    sec. 

18n(h)Xm,  p.  44. 
penalties,  violation  of  fish  and  game  law,  sec.  18n(h)XIV,  p.  44. 
open  season,  no,  jls  to  certain  birds,  sec.   18n(h)XV,  pp.  44,  45. 
non-resident  can  not  catch  or  destroy  fish,  without  license,  sec. 

18n(h)XVT,  p.  45. 
corporation  can  not  catch  or  destroy  fish  without  license,   sec 

18n(h)XVI,  p.  4.). 
hook  and  line,  unlawful  to  catch  fish  except  by,  sec.  18n(h)XVII» 

pp.  46b,  47. 
certain    times    in    year,    unlawful    to    catch    certain    fish,    sec 

18n(h)XVII,  p.  47. 
dam  or  pond,  can  not  catch  or  destroy  fish  in  without  consent 
I  of  owner,  sec.  18n(h)XVII,  p.  47. 

dam   in   any   river,  creek,   unlawful   to  build   which   prevents  or 

obstructs  passage  of  fish,  sec.   18n(h)XVlII,  p.  48. 
employment  of  persons  to  catch  or  kill  certain  animals,  game 

birds,  or  fish,  unlawful,  sec.    lSn(h)XIX,  p.  48. 
land  of  another,  unlawful   to  hunt,  fish,  camp,   peel   trees,  cut 

timber,  build  fires,  etc.,  without  permission,  sec.  18n(h)XX^ 

p.  49.  . 
shooting   across   public  road   or   near  school   house   or   lands   of 

another,   unlawful,   sec.    lSn(h)XXI,   pp.   49,  50. 
reward  for  killing  certain   animals   and  birds,  sec.    18n(h)XXlI». 

p.  50. 
affidavit  to  obtain  such  reward,  sec. 'lSn(h)  XXII,  p.  50. 
false  affidavit,  punishment  for  making,  sec.   18n(h)XXII,  p.  50. 
game  or  bird  sanctuaries  or  refuges,  unlawful  to  kill,  injure,  or 

molest;  any  game  or  wild  birds  on,  sec  18n(h)XXIII,  p.  5l^ 
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etate  institutions,  sec.  18n(i)I,  II,  pp.  51,  52. 

unlawful  to  trespass,  idle,  lounge,  or  loiter  on  grounds  of,  see. 

18n(i)I,  p.  51. 
to  purchase  or  accept  clothing  from  inmates  of,  unlawful,  see. 
18n(i)II,  pp.  51,  52. 
cruelty  to  animals,  offense  of,  sec.  18n(j),  p.  52. 
profane  swearing,  sec.   18n(k),  p.  52. 

hotel  or  boarding  house  keeper,  law  to  protect,  sec.  18n(l),  pp.  52,  53. 
wife  and  children,  law   requiring  husband  to  support,  sec.   18n(m), 

pp.  53,  54. 
child  to  attend  public  school,  law  relating  to,  sec.   18n(n)I,  II,  III, 
pp.  54,  55. 
ages  of  8  and  15  years,  between,  sec.  18n(n)I,  p.  54. 
between   ages    of   8   and    lo   years,   unlawful   to   induce   not  .to 

attend,  sec.  18n(n)II,  p.  54. 
unlawful  for  teacher  to  fail  to  discharge  duty  imposed  on  him 
under  school  law,  sec.  18n(n)III,  p.  55. 
dogs,  killing  sheep,   sees.    18n(o),  ISn(o) — I,  p.  56. 
owner  of,  liability  for,  sec.   18n(o),  p.  56. 
how  liability  enforced,  sec.   18n(o),  p.  56. 
failure  of  owner  to  kill,  sec.   18n(o)I,  p.  56. 
prohibition,  violation  of  law  of,  sec.  18n(p)I-XI,  pp.  56-65d. 

intoxicating  liquors,  unlawful   to  manufacture,  store,  sell,  give, 

sec.  ]8n(p)I,  pp.  56,  57. 
certain  excepted  cases  in  which  law  does  not  apply,  sec.  18n(p)II, 
pp.  57,  59. 
domestic    manufacture   and   consumption    of   wine   or   cider, 

sec.  18n(p)II,  p.  57. 
vinegar,  manufacture  and  sale  of,  sec.   18n(p)II,  p.  57. 
alcohol,  pure  grain,  to  druggists,  etc.,  sec.  18n(p)II,  p.  57. 
conditions    under    which    druggist    may    sell    alcohol,    sec. 
18n(p)II,  pp.  57,  58,  59. 
club  house,  or  other  place,   unlawful   to   keep   or   maintain,   in 
which  liquor  if  received  or  kept,  sec.  18n(p)III,  pp.  59,  60. 
restaurant,  store,  office  building,  etc.,  unlawful  to  have,  to  keep, 
intoxicating  liquors  in  for  personal  use,  or  to  permit  another 
to  do  so,  sec.  18n(p)TV,  pp.  60,  61. 
to  give  intoxicating  liquors  to  another,  except  at  a  person's  own 

home,  unlawful,  sec.   18n(p)IV,  pp.  60,  61. 
advertise,  or  give  notice   of  liquors   for  sale,  to,  unlawful,  sec. 

18n(p)V,  p.  61. 
nuisances,   what   places   deemed   where   liquor    is   manufactured, 

stored,  or  furnished,  sec.  lSn(p)VI,  pp.  61,  62. 
officers    and    employees    of    corporations    personally    liable    for 

violations  of,  when,  sec.  18n(p)VII,  p.  62. 
minor  or  person  of  intemperate  habits,  unlawful  to  give  liquor 
to,  sec.  18n(p)VIII,  pp.  62,  63. 
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one  quart  of  intoxicating  liquors,  when  unlawful  to  bring  more 

than  into  state,  sec.  18n(p)IX,  p.  63. 
personal  baggage,  can  not  bring  more  than  one  quart  of  intoxi- 
cating liquors  in,  sec.  18n(p)IX,  pp.  65,  65a. 
common  carrier,  unlawful  to  receive  liquors  from,  sec.  18n(p)X, 

p.  65a. 
fines   and    penalties   *^:nposed  for    violations  of,   sec.    18n(p)XI, 

pp.  64,  6o. 
officer,  right  of  to  elect  whether  justice  shall  try  case  or  hold 
preliminary  hearing,  sec.  18n(p)XI,  p.  66a. 
cruelty  of  master  to  apprentice  from  industrial  home  for  girls,  sec. 

18n(q),  pp.  65d,  66. 
removal  of  apprentice  out  of  county  where  she  has  been  bound,  when 

unlawful,  sec.  18n(r),  p.  66. 
cigarette   or   cigarette    paper,    unlawful    to    furnish    to   minor,   sec 
18n(s),  pp.  66,  67. 
minor  to  have  about  his  person,  unlawful,  sec.  18n(t),  p.  67. 
constable  and  other  peace  officer,  duties  of  as  to  cigarette  law, 

sec.  18n(u),  pp.  67,  68. 
school   premises,  unlawful  to  smoke  cigarette  on,  sec.    18n(v), 
p.  68. 
opium,  unlawful   to   sell  or  give,  except  by   registered  pharmacist^ 

c.  18n(w),  p.  68.         ' 
military  encampment,  unlawful  to  enter  without  leave,  sec.  18n(x)» 

pp.  68,  69. 
religious  meeting,  misbehavior  at,  sec.  18n(y),  p.  69. 
duel,  person  suspected  of  fighting  may  be  required  to  keep  the  peace, 

sec.  18n(z),  p.  69. 
crime  committed  in   another  state,   arrest  of  person  charged   with, 
sec.  18n(aa),  p.  69. 
complaint  to  be  made  in  such  case,  sec.  18n(aa),  p.  69. 
^^  warrant,  issuance  thereof  in  such  case,  sec.   18n(aa),  p.  69. 

W   I  insect    and    plant    diseases,    violations    of    law    relating    to,    sec. 

:  18n(bb)I-VI,  pp.  70-73. 

existence     of     on     one's     premises,    unlawful    to    permit,     sec 

18n(bb)I,  p.  70. 
commissioner  of  agriculture  may  enter  upon  public  and  private 

premises  and  destroy  or  treat,  sec.  18n(bb)II,  p.  70. 
to  ship  or  deliver  after  notice  not  to  do  so,  any  nursery  stock 
from    any    premises    on    which    are    found,    sec.    lSn(bb)III, 
pp.  70,  71. 
no  person  to  sell  or  give  away  any  nursery  stock  without  certifi- 
cate of   registration  from   the  commissioner  of   agriculture, 
aec.  18n(bb)IV,  pp.  71,  72. 
J  no  nurseryman   to  deliver  or  give  nursery  stock   not   duly   in- 

^  spected,  sec.  lSn(bb)V,  pp.  72,  73. 

duty  of  transportation  companies  bringing  nursery  stock  into  this 
'..  state,  sec.  18n(bb)V,  pp.  72,  73. 
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to  misrepresent  or  conceal  character  or  quality  of  nursery  stock, 
unlawful,  sec.  18n(bb)VI,  p.  73. 
check  or  draft,  unlawful  to  make,  issue,  and  deliver,  without  funds 

on  .deposit  to  pay  same,  sec.  18n(cc),  pp.  73,  74. 
peace  officer,  appointment  of  at  state,  county,   and  district   fairs, 

sec.  18n(dd),  p.  74. 
removal  of  property  to  prevent  same  from  being  levied  on  by  execu- 
tion, sec.   l,8n(ee),  pp.  74,  75. 
flag  of  the  United  States,  unlawful  to  desecrate,  sec.  18n(gg),  pp. 
75,  7fi.. 
or  use  for  advertising  purposes,  sec.  18n(gg),  pp.  75,  76. 
or  to  mutilate,  deface,  trample   upon,  or  cast  contempt  upon, 
sec.   18n(gg),  pp.  75,  70. 
theater,   hall,   or   opera    house,   unlawful   to    wear   hats    in,    which 

obstruct  view  of  person,  sec.   18n(hh),  pp.  78,  77. 
moving  car  or  train,  unlawful  to  jump  on  or  off,  sec.  18n(ii),  p.  77. 
lobbying  on  floor  of  legislature,  unlawful,  sec.  18n(jj),  p.  77. 
military  uniform  or  insignia;  unlawful  for  certain  persons  to  wear, 

sec.  18n(kk),  pp.  77,  78. 
shanty  boat,  unlawful  to  tie  or  beach  on  real  estate  of  another  with- . 

out  permission,  see.  ISn(ll),  pp.  78,  79. 
skiff,  boat,  or  timber,  larceny  of,  sec.   ISn(mra),  p.   79. 
apiary,  or  appliances   wherein   disease   exists,  unlawful  for  owner 
of  to  sell,  barter,  give  away,  or  remove  same,  sec.  18n(nn), 
p.  79. 
stock  running  nt  large  on  public  road,  when  unlawful,  sec.  18n(oo), 

pp.  79,  80. 
animals  over  a  certain  age,  unlawful  to  run  at  large,  sec.  18n(pp), 

p.  80. 
road  law,  sec.  18n(qq)I-XXXVII,  pp.  80-94. 

regulations    promulgated   by   state   road   commission,   violations 

of,  sec.  18n(qq)I,  p.  80. 
district    road    patrolman,    liability    of    for    failure    to   perform 

duties   of   office,  sec.    18n(qq)II,   pp.   80,   81. 
constable   making   false   return   as   to   delinquent   road   tax  as- 
sessed by  patrolman,  sec.  18n(qq)III,  p.  81. 
obstruction  of  public  road  in  process  of  construction  or  repair, 

sec.  18n(qq)IV,  p.  81. 
injury  or  destruction  of  sidewalk,  sec.  18n(qq)V,  p.  81. 
county  court,  unlawful  for  any  member  to  violate  any  provision 

of,  sec.  18n(qq)VT,  p.  82. 
bids  for  contract  work  under,  unlawful  to  open,  sec.  18n(qq)VII, 

p.  82. 
contract  for  the  construction  of  public  roads,  unlawful  to  let  to 
corporation  engaged  in  restraint  of  trade,  sec.  18n(qq)VIII, 
pp.  82,  83. 
sale  of  paint,  metal  culverts,  etc ,  for  use  in  construction  of 
any  road  or  bridge,  unlawful  without  certificate  of  its 
purity,  sec.  18n(qq)IX,  p.  83. 
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obstruction  of  public  road  which  has  been  closed  for  repairs,  or 

closed  while  being  constructed,  sec.  lSn(qq)X,  p.  83. 
clerk  can  not  issue  orders  in  excess  of  appropriation  for  particular 

road  work,  sec.   18n(qq)XXI,  p.  83. 
engineer  can  not  expend  money  or  issue  orders  in  excess  of  such 

appropriation,  sec.   18n(qq)XI,  p.  83. 
engineer  can  not  discount  claims  or  orders  authorized  for  specifie 

road  work,  sec.  18n(qq)XXI,  p.  89. 
person  sentenced  to  confinement  in  county  jail,  unlawful  to  escape 

while  working  on  public  road,  sec.  18n(qq)XII,  p.  84. 
motor  vehicles  not  to  be  operated  at  greater  rate  of  speed  than 
35  miles  per  hour,  sec.  18n(qq)Xni,  p.  84. 

nor  at  any  time  at  a  greater  rate  of  speed  than  will  permit 
absolute  control  of,  sec.  18n(qq)Xin,  p.  84. 
no  vehicle  to  be  driven  on  road  or  street  by  person  intoxicated, 

sec.  18n(qq)XIV,  pp.  84,  85. 
motor  vehicle,  buggy,  or  wagon,  must  be  driven  on  right  of  center 
of  street  or  alley,  sec.  18n(qq)XV,  p.  85. 

such  vehicle  must  stop  on  right  hand  side  of  such  street  or 
alley,  sec.  18n(qq)XV,  p.  85,  86. 
Vehicle  or  animal,  unlawful  to  race  on  public  road  or  street,  or 
place  wager  thereon,  sec.  lSn(qq)XVI,  p.  86. 

horse  trading  on  road  or  street  forbfdden,  sec.  18n(qq)XVI, 
p.  80. 
driver  or  operator  of  vehicle  approaching  person  walking,  riding, 

leading,  or  driving  any  animal  must  give  signal  or  warning, 

sec.  18n(qq)XVn,  pp.  86,  87. 
collision  or  accident,  in  case  of,  parties  concerned  must  stop  and 

render  reasonable  and  necessary  assistance,  sec.  18n(qq)XVni, 

p.  87. 
motor    vehicle    shall    be    provided    with    adequate    brakes,    sec. 

18n(qq)XlX,  p.  87. 
lighted     lamps,      motor      vehicle     must     display,     when,     sec. 

18n(qq)XIX,  p.  87. 
unlocked,  unlawful   to   leave  any    vehicle  standing   on   highway, 

sec.   18n(qq)XX,  p.  88. 
climbing   on    vehicle   without    consent   of   owner,   forbidden,   sec. 

18n(qq)XX,  p.  88. 
throwing  stones  or  missies  at  vehicle,  forbidden,  sec.  18n(qq)XX, 

p.  88. 
ninety   inches   in   width,  unlawful   to   operate   on   highway   any 

vehicle  exceeding,  when,  sec.  18n(qq)XXI,  p.  88. 
fourteen  years  of  age,  unlawful  for  any  person  under,  to  operate 

motor  vehicle,  sec.  18n(qq)XXII,  p.  88. 
license     to     act     as     chauffeur,     manner     of     obtaining,     sec 
18n(qq)XXTn,  p.  89. 

penalty  for  failure  to  obtain  such  license,  sec.  18n(qq) XXIII, 
p.  89. 
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certiflcate  of  registration,  unlawful   to   have  motor   vehicle   on 

highway  without,  sec.  18n(qq)XXIV,  pp.  89,  90. 
public  transportation  of  passengers  or  freight,  unlawful  to  operate 

motor  vehicle  for,  without  permit,  sec.  18n(qq)XXV,  p.  90. 
payment  of  toll  upon  any  road  for  which  charge  may  be  made, 

unlawful     to     evade     or     attempt     to     evade     the,     sec. 

18n(qq)XXVI,   p.   00. 
owner  or  occupier  of  dam  shall  keep  same  in  order  and  prevent 

same  from  obstructing  road,  sec.  18n(qq) XXVII,  pp.  90,  91. 
owner  or  occupant  of  land  situate  on  public  road  to  remove  ob- 
structions placed  there  by  him,  sec.  18n(qq) XXVIII,  p.  91. 
telephone  and  other  companies,  duty   of  to   remove   poles   con- 
stituting   obstruction    to    road,    sec.    18n(qq)XXIX,    p.    91. 
owner   or   tenant   of   land    fronting   on   public   road   shall   con- 

fltruct  and  keep  in  repair  all  approaches  to  and  from  the 

same,  sec.   18n(qq)XXX,  p.  91. 
walk  or  driveway   to   or   upon   an   approach,   unlawful  to   ob- 
struct, sec.    18n(qq)XXXI,  p.   92. 
removal  or  injury  of  milestone  belonging  to  a  road,  unlawful, 

sec.    18n(qq)  XXXII,   p.  92. 
stream     of    water,     unlawful    to    turn     same    on    road,    sec. 

18n(qq)XXXII,  p.  92. 
obstructions  to  the  public  road,  what  are,  within  the  meaning 

of  the  law,  sec.  18n(qq) XXXIII,  pp.  92,  93. 
killing  tree  and  leaving  it  standing  within  fifty  feet  of  any  road, 

unlawful,  sec.   18n(qq)XXXlV,  p.  93. 
bench  or  log  placed  across  a  stream,  unlawful  to  destroy,  sec. 

18n(qq) XXXIV,  p.  93. 
ditch  for  drainage  of  road,  unlawful  to  destroy  or  injure,  sec. 

18n(qq)XXXlV,  p.   93. 
walking  or  driving  over  a  bridge  faster  than  a  walk,  unlawful, 

sec.  18n(qq)XXXV,  pp.  93,  94. 
driving  more  than  specified  number  of  stock  over  bridge  at  any 

one  time,  unlawful,  sec.  18n(qq)XXXV,  pp.  93,  94. 
use  of  vehicle  with  chained  wheel  on  road  not  covered  with  ice, 

unlawful,  sec.  18n(qq)XXXVI,  p.  94. 
drawing  log  on   road  with  end  of  log  dragging,  unlawful,  sec. 

18n(qq)  XXXVI,   p.    94. 
punishment  for  violation  of  road  law  for  which  no  punishment 

is  specifically  provided,  sec.  I8n(qq)  XXXVII,  p.  94. 
Violation  of  town  ordinances,  has  jurisdiction  of,  sec.  18o,  p.  94. 
but  not  in  a  city,  when,  sec.  ]8o,  p.  04. 
power  to   issue  execution   for   fines  under  such   ordinance,  sec.   18o, 

p.  95. 
may  sentence  party  to  work  out  fine  on  street,  sec.  18o,  p.  95. 
refusal  to  work  out  fine,  imprisonment  may  be  imposed,  sec.   18o, 

p.  95. 
term  of  imprisonment  not  to  exceed  thirty  days,  sec.  18o,  p.  95. 
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while  working  out  fine  party  deemed  in  custody  of  officer,  sec  18o, 

p.  05. 
Examination  of  person  charged  with  crime,  has  jurisdiction  of,  sec.  ISq, 

p.  95. 
must  be  by  complaiift  on  oath,  sec.  18q,  p.  95. 
fihall  issue  warrant  for  arrest  of  person  accused,  sec.  18q,  p.  96. 
may  require  witnesses  to  be  summoned,  sec.  18q,  p.  96. 
compensation  not  allowed  to  more  than  five  witnesses,  sec.  18q,  p.  96. 
compensation  to  more  than  five,  when  allowed,  sec.  18q,  p.  96. 
adjournment  of  examination,  sec.  18q(a),  p.  96. 
adjournment  not  to  exceed  ten  days,  when,  sec.  18q(a),  p.  96. 
when  accused  must  be  committed  to  jail,  sec.  18q(a),  p.  96. 
when  accused  may  be  admitted  to  bail,  sec.  18q(a),  p.  96. 
failure  of  accused  to  appear,  what  to  be  done,  sec.   18q(b),  p.  96. 
committal  of  accused  pending  examination,  sec.  18q(c),  p.  96. 
right  of  accused  to  speedy  examination,  sec.  18q(d),  p.  97. 
witnesses  need  not  be  personally  examined  by  justice,  sec.  18q(e)» 

p.  97. 
witnesses  may  be  separated  during  examination,  sec.  18q(f),  p.  97. 
practice   when   witnesses   are   separated,   sec.    18q(f),   p.  97. 
eridence  of  witnesses  to  be  reduced  to  writing,  when,  sec.  18q(g)« 

p.  97. 
duty  of  justice  upon  conclusion  of  examination,  sec.  18q(g),  p.  97. 
witnesses  may  be  recognisced,  when,  sec.  18q(g),  p.  97. 
duty  of  justice  when  sufficient  ground  to  charge  accused  with  of- 
fense, sec.  18q(h),  p.  98. 
when  accused  committed,  shall  be  for  trial,  sec.  18q(i),  p.  98. 
recognizance  shall  be  for  appearance  at  circuit  court,  sec.  18q(i),  p.  96. 
certificate  to  be  returned  to  clerk  of  court,  sec.  18q(i),  p.  98. 
what  such  certificate  shall  contain,  sec.   ISq(i),  p.  98. 
justice   may   associate   one    or  more   justices   with    him   in   making 

examination,    sec.    18q(j),   p.    98. 
examination  and  recognizance  to  be  certified  by  justice  taking,  seo. 

18q(k),  p.  98. 
when    and   where    order   discharging   recognizance   to   be    filed,   se& 

18q(l),   p.  98. 
when  recognizance  not  to  be  quashed,  sec.   18q(m),  p.  99. 
Escape  of  party  charged  with  an  offense,  or  his  absence  from  county  In 

which  alleged  offense  was  committed,  sec.  18r,  p.  99. 
in  such  case  ofiicer  may  pursue  and  apprehend  him,  sec.  18r,  p.  99. 
Arrest  of  party  outside  of  county  in  which  warrant  was  issued,  duty  of 

officer  in  such  case,  sec.  18r(a),  p.  99. 
Justice  may  admit  to  bail,  when,  sec.  I8t,  p.  100. 

when  charged  with  an  offense  not  punishable  with  death,  sec   18t» 

p.   100. 
when  bail  must  not  be  in  sum  less  than  five  hundred  doUars,  aeo; 

18t,  p.  100. 
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not  to  admit  to  bail  after  refusal  of  by  court,  sec.  18t,  p.  100. 

or  in  less  sum  than  fixed  by  court,  sec.  18t,  p.  100. 
circuit  court  may  admit  to  bail  in  any  case,  when,  sec.  18t,  p.  100. 
Justice  as  a  conservator  of  thjc  peace,  sec.  ISu,  p.  101. 

may  arrest  one  suspected  of   felony,  sec.   ISu,  p.   101. 
or  one  committing  breach  of  the  peace,  sec.  ISu,  p.  101. 
more  usual  course  to  issue  verbal  order  or  warrant,  sec.  18o,  p.  lOU 
Suppression  of  riots,  has  jurisdiction  for,  sec.  ]8u(a),  p.  101. 
duty  of  justice  to  suppress  riots,  sec.   18u(b),  p.  102. 
may  require  aid  of  persons  to  suppress  riots,  sec.  18u(c),  p.  102. 
justice  not  guilty  if  death  ensue  in  exercise  of  jurisdiction  to  dis- 
perse unlawful   assembly,  sec.   18u(d),  p.   102. 
duty   of   justice   when    person    arrested    for   riot,  rout   or   unlawful 
assembly,   sec.    ]Su(e),   p.    103. 
Protection   of   agricultural  and   other   associations,   has   jurisdiction   for 

the,  sec.  18u(f),  p.  103. 
Prevention  of  crime  and  breach  of  peace,  has  jurisdiction,  se^^.  18v(a), 
p.  103. 
security    to   prevent   commission    of    an    offense   against   person    or 

property,   sec.    18v(b),   p.    103, 
procedure  on  appearance  of  party  charged  with   intention  to  com- 
mit an  offense,  sec.  18v(c),  p.   i04. 
appeal  to  circuit  court  in  cases  requiring  recognizance  to  be  of  good 

behavior  and  keep  the  peace,  sec.  18v(d),  p.  104. 
eourse  to  pursue  on  appeal,  sec.  18v(dd),  p.  10.5. 
Person   going   armed   with   dangerous   weapon,  jurisdiction,   sec.    18y(e), 

p.  105. 
Affray  or  threats  made  or  other  unlawful  acts  committed  in  presence  of 
a   constable,   jurisdiction   in  such  case,   sec.    18v(f),   p.    105. 
Affray  or  threats  made  or  other  unlawful  acts  done  in  the  presence  of  a 

justice,  has  in  such  case,  sec.  18v(g),  p.  106. 
Discharge  of  person  committed  to  jail  for  offenses,  by  whom  made,  sec. 

18v(h),  p.  106. 
Hay  issue  search  warrant,  sec.  18w,  p.   106. 

cases  wherein  it  may  issue,  sec.   18rw(a),  p.  107. 
requisites   of,  sec.   18w(b),  p.   108. 

what  to  be  done  if  search  warrant  be  executed  by  a  seizure  of  the 
property,  sec.   18w(c),  p.   108. 
Depositing  carcasses  of  dead  animals  and  other  noxious  matter  in  cer- 
tain streams  or  upon  highways,  has  in  such  case,  sec.   18x, 
p.  100. 
May  act  as  coroner,  sec.  18y,  p.  110. 

Committal  of  minors  to  the  reform  school,  has  in  such  case,  sec.  19,  p. 
110. 
cases  wherein  justice  may  commit  to  such  school,  sec.  19,  p.  110. 
notice  to  be  given  to  superintendent,  sec.  19,  p.  110. 
what  must  be  annexed   to  commitment,  sec.   19,  p.   110. 
procedure    before   justice    for   commitment,    sec.    19,   p.    111. 
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Committal  of  girls  to  Industrial  Home,  sec.  20,  p.  112. 

cases  wherein  justice  may   commit  to   such   home,  sec   20,   p.   112. 
duty  of  justice  when  committing  girl  to  such  home,  sec.  20,  p.  112. 
name  and  residence  of  witnesses  to  be  annexed  to  order  of  com- 
mittal, sec.  20,  p.   112. 
when  girl  may  be  returned  by  board  of  directors  to  court  or 
justice,  sec.  20,  p.  113. 
procedure  before  justice  in  determining  whether  girl  should  be  com- 
mitted, sec.  20,  p.  113. 
guardian  ad  litem  to  be  appointed,  sec.  20,  p.  113. 
who  may  act  as  guardian  ad  litem,  sec.  20,  p.  113. 
jury  may  be  impaneled,  when,  sec.  20,  p.  113. 
On  a  charge  of  bastardy,  sec.  21,  p.   113. 

who  may  make   charge   of,  sec.   21,  p.   113. 
charge  must   be  under   oath,   sec.   21,   p.    113. 
warrant   to  be   issued   for  party  charged,  sec.  21,  p.    113. 
accused  must  give  recognizance,  sec.  21,  p.  113. 
married  woman  may  make  charge,  when,  sec.  21,  p.  113. 
In  cases  of  insane  persons,  no,  sec.  22,  p.  114. 
Certifying  expenses   incident  to  examination   in  criminal   cases,   sec  24, 

p.  115. 
In  cases  of  est  rays  and  drift  property,  sec.  23,  p.  114. 
Concurrent  with  the  circuit  court  in  civil  cases,  when,  sec.  25,  p.  115. 
when  amount  in  controversy  exceeds  fifty  and  within  three  hundred 

dollars,  sec.  25,  p.  1 15. 
exclusive  when  fifty  dollars  and  less,  sec.  25,  p.  115. 
Justice   has   exclusive   civil  jurisdiction   in  certain   cases,   when,  sec.  26, 

p.    115. 
Cases  in  which  justice  has  no  criminal  jurisdiction,  sec.  27,  p.  116. 
when  offense  punishable  by  death  or  confinement  in  the  penitentiary, 

sec.  27,  p.  116. 
none  where  fine  not  recoverable  on  warrant  of  justice,  sec.  27,  p.  116. 
,|    I        .  no  criminal,  unless  expressly  conferred  by  law,  sec.  27,  p.  116. 

none  for  keeping  house  of  ill-fame,  sec.  27,  p.   116. 
none  for  house  knowingly  leased  for  purposes  of  ill-fame,  sec.  27, 

p.  116. 
none  for  preliminary  examination  of  persons  charged  with  keeping 
house  of  ill-fame  in  certain  cities  and  towns,  sec.  27,  p.  116. 
Circuit  court  and  justice  have  concurrent  jurisdiction  in  criminal  cases, 

when,  sec.  28,  p.  117, 
Taking  acknowledgments,  aflidavits  and  depositions,  sec.  29,  p.  117. 
Limited  to  district  and  county,  sec.  30,  p.  117.    ■ 

can  not  act  outside  his  own  county  in  any  case,  sec.  30,  p.  117. 
nor  as  a  rule  outside  of  his  own  district,  sec.  30,  p.  117. 
may  issue  summons  for  defendant  in  another  district  to  appear  be- 
fore him  in  his  own  district,  sec.  30,  p.  117. 
may  act  in  another  district  when  resident  justice  under  disability, 
sec.  30,  p.   117. 
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may  send  his  summons  to  any  part  of  the  county,  sec    30,  p.  117. 
acknowledgments,  aifidavits  and  depositions  may  be  taken  anywhere 

in  his  county,  sec.  30,  p.  117. 
In  civil  cases  as  to  origin  of  the  cause  of  action  and  residence  of  the 

defendant,  sec.  31,  p.  IIS. 
«        none  unless  cause  of  action  arose  in  his  county,  sec.  31,  p.  118. 

or  defendant  or  one  of  the  defendants  reside  therein,  sec.  31,  p.  118. 
or  being  non-resident,  found  within  his  county,  or  has  property  or 

effects  therein,  sec.  31,  p.  US. 
has  no  jurisdiction  when  cause  of  action  arose  out  of  his  county,  if 

defendants  or  none  of  them  reside  therein,  sec.  31,  p.   118. 
if  cause  of  action  arose  out  of  his  county,  non-resident  not  suable 

therein,  sec.  31,  p.  IIS. 
in  case  of  domestic  corporation,  sec.  31,  p.  118. 
What   interest   or   relationship   will   preclude  justice   from    trying  case, 

sec.  32,  p.   110. 
if  party   to  suit,  can   not  take  jurisdiction,  sec.   32,  p.    119. 
or  if   interested   in   result   tliereof,  sec.   32,  p.    1^. 
or  if  related  to  either  of  the  parties  within  certain  degrees,  sec.  32, 

p.  110. 
unless  all  parties  consent  in  writing,  sec.  32,  p.  119.' 
when  another  justice  may  try  the  case  by  reason  of  disability,  sec. 

32,  p.    119. 

acts   of  justice  w*hen   under  disability   void,  sec.   32,   p.   119. 
Trial  of  action  in  case  of  sickness,  disability  or  absence  of  justice,  sec. 

33,  p.   120. 

when  under  disability  another  justice  may  attend  in  his  place  and 

try  the  case,  sec.  33,  p.   120. 
attending  justice  shall   sign  the  proceedings  of  the  absent  justice, 

sec.  33,  p.   120. 
Territorial  limits  of,  in  criminal  cases,  sec.  34,  p.  120. 
In  cases  of  contempt,  sec.  35,  p.  120. 

contemptuous  or  insolent  behavior  while  engaged  in  the  trial  of  a 

case,  sec.   33,   p.    120. 
improper  conduct  in  presence  of  the  justice  during  trial  of  case,  or 

near  thereto,  sec.  35,  p.  121. 
violence  or  threats  towards  the  justice  and  certain  officers  and  wit- 
nesses,  sec.   35,  p.    121. 
misbehavior  of  an  officer  in  his  official  character,  sec.  35,  p.  121. 
disobedience   or   resistance    by   an   officer,   juror,   witness,   party    or 

other    person    to    process,    sec.    35,    p.    121. 
Test  of,   amount   claimed    in    summons,    sec.    30,   p.    121. 

if  it  appear  that  amount  reduced  by  feigned  credits,  action  to  be 

dismissed,  sec.   36,  p.   121. 
items  of  demand  may  be  withdrawn  and  bring  amount  within,  sec 

3G,  p.  121. 
if  action  for  wrong,  amount  claimed  in  summons,  and  not  damages 

shown  by  evidence,  governs,  sec.  30,  p.  121. 
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Joinder  of  causes  of  action  must  sue  for  whole  amount  due,  sec.  36a» 

p.    122. 
Two  justices  acting  together  in  same  case  does  not  oust,  sec.  37b,  p.  12€» 
Plaintiff  can  not  split  up  his  claim  so  as  to  bring  ^ase  within,  sec.  37, 
p.  123. 
in  case  of  unliquidated  damages,  partj  may  reduce  claim,  sec.  •37» 

p.  123. 
claim  founded  on  contract  may  be  reduced  by  release  of  part  of  it^ 

sec.  37,  p.  123. 
party  may  waive  part  of  his  demand,  so  as  to  confer  jurisdiction, 

sec.  37,  p.  123. 
holder  of  several  promissory  notes  may  bring  separate  suits,  when, 

sec.  37,  p.  123. 
party  holding  several   demands   based   on  contract,  when   may  sue 
separately,  sec.  37,  p.  123. 
Civil  actions  of  which  a  justice  has  jurisdiction,  classification  of,  sec.  38,. 
p.  126. 
includes  all  actions  authorized  by  common  law  or  statutory  enact-^ 

ment,  sec.  3S,  p.  12G. 
none  in  actions  unknown  to  common  law  not  authorized  by  statute, 

sec.  38,  p    12(1. 
different  forms  of  action  at  common  law,  civil  action  before  justice, 
sec.  38,  p.  120. 
Subjects  of  recovery  in  different  common  law  forms  of  action,  which  in- 
cludes, sec.  39,  p.  127. 
debt,   civil   action    for   recovery   of   money   due   on   contract,   which, 
includes,  sec.  39,  p.  127. 
sum  certain  or  one  readily  reducible  to  that,  sec.  39,  p.  127. 
judgments  and  decrees  of  state,  federal  or  other  court,  sec.  39,. 

p.  127. 
penalties  and  forfeitures,  sec.  39,  p.  128. 
contracts  under  seal,  sec.  39,  p.  128. 
same,  not  under  seal,  which  embraces^  sec.  39,  p.  128. 
open  accounts,  sec.  39,  p.  128. 
promissory  notes,  sec.  39,  p.  128. 
bills  of  exchange,  sec.  39,  p.  123. 
money  due  for  labor,  sec.  30,  p.  128. 
upon  an  award,  sec.  39,  p.  128. 
upon  policy  of  insurance,  sec.  39,  p.  128. 
demand  against  a  county  court,  sec.  39,  p.  128. 
assumpsit,  also  a  civil  action,  for  recovery  of  money  due  on  con- 
tract, which   includes,  sec.  39,  p.   128. 
recovery  of  damages  for  breach  of  contract  not  under  seal,,  com- 
mon law,  sec.  39,  p.  128. 
under  statute,  whether  sealed  or  unsealed,  sec.  39,  p.  129. 
money  which  in  good  conscience  ought  to  be  paid  or  refunded,, 
sec.  39,  p.  129. 
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likewi«ie   promissory    notes,   bonds   and   negotiable    instruments, 
sec.  3!),  p.  129. 

money  paid  which  another  should  have  paid,  sec.  39,  p.  129. 

damages  for  breach  of  warranty,  sec.  39,  p.  129. 

for  labor  of  any  sort  performed  under  express  or  implied  con- 
tract, sec.  39,  p.  129. 

use  and  occupation  of  real  estate,  sec.  39,  p.  130. 

attorney *s  fees,  sec.  39,  p.  130. 

money  paid  under  contract  which  has  failed,  sec.  39,  p.  130. 

or  which  has  been  rescinded,  sec.  39,  p.  130. 

to  recover  back  money  obtained  by  misrepresentation  or  fraud, 
sec.  39,  p.   130. 

or  paid  by  mistake,  sec.  39,  p.  130. 

to  recover  money  agreed  to  be  paid  under  compromise  of  dis- 
puted  claim,   sec.   39,  p.   130. 

for  damages  for  defective  machinery,  sec.  39,  p.  130. 

to  recover  debt  paid  with  counterfeit  bills,  sec.  39,  p.  130. 
covenant,  a  civil  action,  which  includes,  sec.  39,  p.  130. 

recovery  of  damages  for  breach  of  sealed  contract,  sec.  39,  p.  130. 

debt  payable  in  installments,  sec.  39,  p.  131. 

breach  of  warranty  in  deeds,  sec.  39,  p.  131. 
detinue,  a  civil  action  to  recover  personal  property,  sec.  39,  p.  131. 

is  only  action  for  recovery  of  specific  personal  chattels,  sec.  39, 
p.   131. 

plaintiff's  interest  to  maintain  action,  sec.  39,  p.  131. 

holder  of  legal  title  may  sue  in  this  action,  sec.  39,  p.  132. 

possession  sufficient  to  maintain  action,  sec.  39,  p.  132. 

recovery  of  property  embraced  in  mortgage  or  deed  of  trust  by, 
sec.  39,  p.  132. 

deed,  note  or  any  muniment  of  title  or  document,  recoverable  in, 
sec.  30.  p.  132. 
property  of  third  person  wrongfully  seized  by  officer,  sec.  39, 
p.   132. 

property  fraudulently  obtained  from  owner,  sec.  39,  p.   132. 

possession  of  defendant  authorizing  maintenance  of  action,  sec. 
39,  p.  133. 
demand  before  action,  not  necessary,  sec.  39,  p.  133. 
trover,  a  civil   action   for  recovery  of  damages  for  wrong,  sec.  39, 
p.  133. 

brought  to  recover  damages  for  wrongful  conversion  of  personal 
property,  sec.  39,  p.  133. 

test  determining  right  to  bring  this  action,  sec.  39,  p.  134. 

interest  of  plaintiff  necessary  to  maintain  action,  sec.  39,  p.  136. 

demand  not  necessary  to  maintain  action,  when,  sec.  39,  p.  137. 

difference  between  trover  and  detinue,  sec.  39,  p.  138. 
trespass,  civil  action  to  recov.er  damages  for  a  wrong,  sec.  39,  p.  138. 

when  this  action  may  be  brought,  sec.  39,  p.  138. 

this  action  commonly  called  trespass  vi  et  armis,  sec.  39,  p.  138. 
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title  or  interest  of  party  necessary  to  maintain  this  action,  8«c. 

30,  p.  138. 
actual  or  constructive  possession  necessary  to  its  maintenance, 

sec.  30,  p.  130. 
illustrative  cases  in  wliich  this  action  may  be  brought,  sec.  39, 

p.   130. 
trespass  on   the  case,   civil  action   for  recovery  of  damages  for  a 

wrong,  sec.  30,  p.  130. 
when  this  action  may  be  brought,  sec.  30,  p.  139. 
cases  wherein  this  action  may  be  brought,  sec.  30,  p.   139. 
scope  of  this  action  under  statute,  sec.  30,  p.  140. 
Observations  and   illustrations  as   to  jurisdiction   of  a   justice,   sec.   40, 

p.  140. 

Jnrora  (See  Trial  of  Civil  Actions;  Jury) — 

Summoning  to  find  verdict  for  or  against  a  party,  warrant  for,  form  of, 

sec.    1003,  p.  831.  * 

Corruptly  procuring  to  be  summoned,  warrant  for,  form  of,  sec.   1004, 

p.  832. 
Number  to  be  summoned  to  attend  at  coroner*s  inquest,  sec.  1042,  p.  868. 
Additional  juror  summoned  to  hold  inquest,  sec.  1044,  p.  869. 
Examined  as  to  competency  to  try  case,  may  be,  sec.  187,  p.  257. 
Calling  and  swearing  to  answer  questions,  sec.  188,  p.  257. 
Form  of  examination  to  determine  competency,  sec.  189,  p.  257. 
Course  to  pursue  when  competent  number  not  present,  sec.  100,  p.  258. 
Peremptory  challenges  to,  sec.  191,  p.  258. 
Objection  to,  when  not  allowed,  sec.  102,  p.  250. 
When  may  be   fined  for  failure   to  attend,  sec.   103,  p.   250. 
Docket  entry  fining  for  failure  to  attend,  form  of,  sec.  104,  p.  250. 
Notice  to  show  cause  why  did  not  attend  when  summoned,  sec.  195,  p. 

260. 
Compensation  of,  sec.  206,  p.  265. 
Withdrawal  of,  sec.  305,  p.  330. 
Form   of  docket  entry  withdrawing,  sec.  306,  p.  330. 

Jury- 
Fees   of,   must   be   deposited,   sec.    177,  p.   252. 

amount  of  such  fees,  sec.  177,  p.  252. 

law   requiring   deposit  constitutional,  sec.   177,  p.  252. 

deposit  not  required,  when,  sec.   177,  p.  252. 

affidavit  of  inability  to  make  deposit,  form  of,  sec.  178,  p.  253. 
docket  entry  filing  affidavit,   sec.   ISO,  p.  254. 

docket  entry  showing  deposit,  form  of,  sec.  170,  p.  254. 
Ordering  to  be  summoned,  docket  entry,  sec.  170,  p.  254. 
Number  of  jurors  before  a  justice,  sec.  175,  p.  252. 

twelve  can  not  be  impaneled,  sec.  175,  p.  252. 

limited   to   six,  sec.   175,  p.  252. 
Demand  for  must  be  made,  sec.  176,  p.  252. 
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Directing  to  be  summoned,  docket  entry,  sec.  180,  p.  254. 

venire  facias,  form  of,  sec.  181,  p.  255. 

constable's  return  of  venire  facias,  form  of,  sec.  181,  p.  256. 
No  irregularity  in  the  venire  facias  or  service  tlidreof  shall  affect  the 
verdict  of  a,  sec.  182a,  p.  255. 

nor  in  the  selecting  or  impaneling  of  the,  sec.  182a,  p.  255. 
Postponement  of  trial  upon  demand  of,  statute  relating  to,  sec.  183,  p.  256. 
Persons  liable  to  service,  sec.  184,  p.  256. 
Persons  not  liable  to  service,  sec.  ISo,  p.  250. 
Jurors  must  not  be  related  to  either  party,  sec.  186,  p.  257. 
Juror  may  be  e.\amined  as  to  competency,  sec.  187,  p.  257. 
Calling  jurors  after  their  appearance,  sec.  188,  p.  257. 
Requiring  them  to  answer  questions,  sec.  188,  p.  257. 
Oath  upon  examination  as  to  competency,  form  of,  sec.  188,  p.  257. 
Examination  to  determine  competency,  form  of,  sec.  169,  p.  257. 

questions  to  be  propounded  on  such  examination,  form  of,  sec.  189, 
p.  257. 
Course  to  be  pursued  when  sufficient  number  of  qualified  jurors  not  pres- 
ent, sec.  100,  p.  258. 

requisite  number  obtained  how,  sec.  190,  p.  25S. 
Talesmen,  who  are,  sec.  190,  p.  258. 

Peremptory  challenges  of  jurors,  what  are,  sec.  191,  p.  258. 
Objection  to  juror,  wlien  not  allowed,  sec.  192,  p.  259. 
Fine  for  failure  to  attend  or  serve,  sec.  193,  p.  2.59. 

docket  entry  fining  for  failure  to  serve,  form  of,  sec.  194,  p.  259. 

notice  to  show  cause  why  fine  should  not  be  imposed,  form  of,  sec. 
195,  p.  260. 
Oath  to  be  administered  to  for  trial  of  action,  form  of,  sec.  196,  p.  260. 
To  be  kept  together  after  sworn,  sec.  197,  p.  200. 
Custody  of,  who  to  have  after  sworn  to  try  case,  sec.  197a,  p.  260. 
Separation  of,  effect  upon  verdict,  sec.  198,  p.  261. 
Discharge  of,  for  failure  to  agree,  docket  entry,  form  of,  sec.  200,  p.  263. 

for   failure   to  agree   and   dispensing   with,  docket   entry,   form   of, 
sec.  201,  p.  263. 
Failure  of  to  agree  on  verdict,  justice  can  not  render  judgment  upon  evi- 
dence before  the,  without  consent  of  parties,  sec.  199a,  p.  262. 
Verdict,  delivery  of,  how  made,  sec.  203,  p.  264. 

entry  of  on  docket,  sec.  203,  p.  264. 

polling  of  upon  delivery  of  verdict,  sec.  203,  p.  264. 

must  be  read,  sec.  203,  p.  264. 

must  be  public,  sec.  203,  p.  264. 
Further  consideration,  to  be  sent  back  for,  when,  sec.  203,  p.  264. 

defect  in  fol-m  of,  may  be  cured  by  justice,  sec.  203,  p.  264. 
Compensation  of  jurors,  sec.  206,  p.  265. 
Withdrawal  of  juror,  sec.  305,  p.  330.  ^ 

docket  entry  of  withdrawal,  sec.  306,  p.  330. 
Trial  by  justice  without,  sec.  307,  p.  331. 
In  criminal  case,  when  may  be  demanded,  sec.  892,  p.  726. 
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Trial  by  jury,  as  mAtter  of  right,  sec.  802a.  p.  7*26. 

Peremptory  challenge  not  allowed  the  state,  sec.  892,  p.  726. 

Swearing  in  criminal  case,  sec.  802,  p.  726. 

Shall  ascertain  fine  and  determine  imprisonment  if  find  accused  guilty, 

sec.  892,  p.  726. 
Docket  entry  impaneling  and  swearing  and  rendering  verdict  of  guilty, 

form  of,  sec.  899,  p.  729. 
\^erdict  of  guilty  and  docket  entry  of  judgment,  form  of,  sec  902,  p.  731. 
Verdict  and  docket  entry  for  imprisonment  of  defendant  until  fine  and 

costs  are  paid,  form  of,  sec.  904,  p.  732. 
Care  of  after  submission  of  case,  sec.  302,  p.  329. 
Agree  upon  a  verdict,  when  jury  unable  to,  sec.  303,  p.  329. 

course  pursued  in  such  case,  sec.  303,  p.  320. 
Agree  upon  verdict,  procedure  in  such  case,  sec.  304,  p.  330. 
If  one  or  more  do  not  agree  on  verdict,  sec.  304,  p.  330. 
Conversations  with,  as  ground  to  set  aside  verdict,  sec.  676,  p.  496. 
Appeal  to  be  tried  by  jury  of  twelve,  when,  sec.  669,  p.  554. 

Justice,  the  (See  DntieSi  Powers  and  Liabilities  of  a  Jnstico) — 

Definition  of,  sec.  1,  p.  1. 

Meaning  of  word  justice,  sec.  2,  p.  2. 

Origin  of,  sec.  3,  pp.  2,  3. 

Election  and  tenure  of  office  of,  sec.  4,  p.  3. 

Number  to  each  county,  sec.  5,  pp.  3,  4. 

Reducing  magisterial  districts  does  not  deprive  of  his  office,  sec.  6,  p.  ^ 

Bond  to  be  given  by,  sec.  7,  pp.  4,  5. 

penalty  of,  see.  7,  p.  4." 

to  whom  payable,  sec.  7,  p.  4. 

condition  of,  sec.  7,  pp.  4,  5. 

liability  on,  sec.  7,  p.  5. 

where  to  be  filed,  sec.  8,  p.  5. 
Oath  of  office  of,  sec.  9,  p.  5« 

penalty  for  failure  to  take,  sec.  10,  pp.  5,  6. 

certifieation  and  recordation  of,  sec.  11,  p.  6. 
Qualify,  failure  to  vacates  the  office  of,  sec.  12,  p.  6. 
Vacancy  in  office  of,  how  filled,  sec.  13,  pp.  6,  7. 
Eligibility  of  to  other  offices,  sec.  14,  p.  7. 
Indictment  for  official  misconduct,  sec.  15,  p.  7. 
Misconduct  authorizing  indictment,  sec.  15,  p.  7. 
Removal  from  office  of,  sec.  16,  pp.  7,  8. 

grounds  therefor,  sec.  16,  pp.  7,  8. 
Charges  of  removal  from  office  of,  sec.  17,  p.  8. 

how  made,  sec.  17,  p.  8. 

proceedings  thereon,  sec.  17,  p.  8. 

trial  thereof,  sec.  17,  p.  8. 
Neglect  of  official  duty  of,  sec.  18,  p.  8. 

to  be  reported  by  State  Tax  Commissioner,  sec  18,  p.  8. 

forfeiture  by  reason  of,  sec.  18,  p.  8. 

removal  from  office  because  of,  sec.  18,  p.  8. 
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Source  of  jurisdiction  of,  sec.  ISa,  p.  19. 

Powers  and  authority  of,  sec.  ISa,  p.  19. 

Civil  jurisdiction  of,  sees.  18b-18n,  pp.  20-35. 

Cases  in  which  he  has  no  civil  jurisdiction,  sec.  18m,  p.  34. 

May  issue  search  warrants,  sec.  ISw,  p.  106. 

^lay  act  as  coroner,  sec.  18y,  p.  110. 

Duty  of  as  to  estrays,  sec.  23,  p.  114. 

Concurrent  jurisdiction  in  civil  cases,  sec.  25,  p.  115. 

Exclusive  civil  jurisdiction  of,  sec.  20,  p.  115. 

No  criminal  jurisdiction,  when,  sec.  27,  p.  116. 

Acknowledgments,  affidavits  and  depositions,  may  take,  sec.  29,  p.   117. 

Interest  or  relationship  precludes  trial  of  case  by,  sec.  32,  p.  119. 

Trial  in  case  of  sickness  of,  sec.  33,  p.  120. 

Territorial  limit  of  jurisdiction  in  criminal  cases,  sec.  34,  p.  120. 

Contempt,  jurisdiction  in  cases  of,  sec.  35,  p.  120. 

Pleadings  in  civil  action  before,  sec.  100,  p.  193. 

Character  of  evidence  in  courts  of,  sec.  207,  p.  269. 

Power  to  punish  for  contempt,  sec.  521,  p.  464. 

Judgment,  must  be  qualified  to  render,  sec.  533,  p.  473. 

Power  to  set  aside  verdict  or  judgment,  sec.  503,  p.  488. 

Not  to  act  as  agent  or  attorney,  when,  sec.  704,  p.  597. 

Liability  of  for  acts  of  special  constable,  sec.  705,  p.  597. 

Not  to  purchase  judgment,  sec.  706,  p.  598. 

Penalty  for  failure  to  pay  over  money  coming  into  his  hands  by  virtue 

of  his  office,  sec.  70S,  p.  509. 
Docket,  what  to  be  done  with  upon  his  death,  sec.  715,  p.  603. 
Docket  and  papers,  what  to  be  done  with  when  absents  himself  for  sixty 

days,  sec.  716,  p.  603. 
Successor  of  designated  upon  election  of  two  justices,  sec.   710,  p.   0\\. 
Duty  to  pay  all  fines  collected  by  him  to  shevifT.  sec.  721,  p.  004. 
Duty  of  to  make  and  certify  report  to  clerk  of  fines,  sec.  722,  p.  (»01. 
Construction  of  the  word  "justice,"  sec.  729,  p.  607. 

Ordinarily  not  liable  for  negligence  while  acting  judicially,  sec  737,  p.  010. 
AVhen  may  issue  his  warrant  and  what  it  must  contain,  see.  867,  p   708. 
When  may  not  act  as  coroner,  sec.  1039,  p.  806. 
Shall  keep  a  fee  book,  sec.  1067,  p.  879. 
Prepayment  of  fees  of,  sec.  1069,  p.  SSO. 

Fee  bills  of,  how  charged,  issuance  and  collection,  sec.  1070,  p.  881. 
Fees  of,  in  civil  cases,  sec.  1078,  p.  884. 

in  criminal  cases,  sec.  1079,  p.  88.1. 

in  cases  not  otherwise  provided  for,  sec.  1080,  p,  886. 
Form  of  fee  bill  of,  sec.  1087,  p.  889. 
Claim  for  payment  of  fees  out  of  county  treasury  in  criminal  case,  see. 

1088.  p.  890 
Account  against  state  for  fees,  form  of,  sec.  1089,  p.  891. 
Acting  under  the  laws  of  Virginia,  sec.  720,  p.  604. 
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Kidnappings 

Wnrrnnt,   form  of,  for  child  under  fourteen  years  old,  sec  974r,  p.  809. 


Landlord  and  tenant,  collection  of  rent — 

Tenancy  from  year  to  year,  how  terminated,  sec.  738,  p.  622. 

on  whom  notice  to  terminate  tenancy  served,  sec.  733,  p.  622. 

when  notice  not  necessary,  sec.  73S,  p.  622. 

length  of  notice,  sec.  738,  p.  622. 

what  constitutes  tenancy  from  year  to  j'ear,  sec.  739,  p.  622. 

where   a   tenant  holds   over  after  expiration   of  lease,  sec.   739, 

p.  622. 
possession  of  premises,  lease  void  by  statute  of  frauds,  sec.  739, 

p.  623. 
when  tenant  becomes  trespasser,  sec.  739,  p.  623. 
presumption  as  to  terms  where  tenant  holds  over  after  expiration 
of  lease,  sec.  739,  p.  622. 
what  does  not  constitute  one  a  tenant  from  year  to  year,  sec.  739, 

p.  622. 
notice  by  landlord  to  terminate  tenancy  from  year  to  year,  form  of, 
sec.  740,  p.  624. 
to  terminate  tenancy  from  month  to  month,  form  of,  sec.  741, 
p.  624. 
Desertion  of  premises  by  tenant,  when  landlord  may  enter  thereon,  sec. 
742,  p.  624. 
notice  in  such  case,  sec.  742,  p.  624. 
form  of  notice,  sec.  743,  p.  625. 
Remedy  for  recovery  of  rent,  sec.  744,  p.  625. 

may  be  by  distress  or  action,  sec.  744,  p.  625. 

may  recover  for  use  and  occupation  of  land,  when,  sec.  744.  p.  (>2.>. 
allowance  of  interest  in  such  case,  sec.  744,  p.  625. 
Lien  for  rent,  *iec.  744,  p.  025. 

such  lien  subordinate  to  that  for  taxes,  sec.  744,  p.  625. 
Trustee  in  deed  of  trust  can  not  remove  property  from  leased  premises, 

when,  sec.  744,  p.  625. 
Who  may  maintain  proceeding  for  recovery  of  rent,  sec.  745,  p.  626. 
AVho  liable  for  payment  of  rent,  sec.  746,  p.  62G. 

assignee  liable,  when,  sec.  746,  p.  626. 
Time  within  which  rent  may  be  distrained  for.  sec.  747,  p.  627. 
By  whom  and  where  distress  may  be  levied,  sec.  747.  p.  627. 
Affidavit  for  distress  warrant,  form  of,  sec'  748,  p.  627. 
Requisites  of  distress  warrant,  sec  749,  p.  627. 
must  run  in  name  of  state,  sec  749,  p.  627. 
should  state  amount  of  rent  due,  sec  749,  p.  627. 
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must  describe  the  premises,  sec.  740,  p.  627. 
command  to  officer  to  whom  warrant  delivered,  sec.  749,  p.  627. 
direction  as  to  return  of  warrant,  sec.  749,  p.  627. 
form  of  distress  warrant,  sec.  750,  p.  628. 
On  what  property  di«tre8s  warrant  may  be  levied,  s*c.  751,  p.  628. 

any  goods  and  chattels  of  lessee  found  on  the  premises,  sec.  751,  p.  628. 
or  removed  from  premises,  when,  sec.  751,  p.  628. 
where  goods  on  premises  subject  to  lien,  sec.  751,  p.  628. 
Creation  of  lien  on  property  while  on  leased  premises,  sec.  751,  p.  628. 
Levy  on  property  upon  premises  at  common  law,  sec.  751,  p.  628. 
Distress  mu6i  be  made  on  premises,  when,  sec.  751,  p.  629. 
Classes  «f  goods  that  may  be  distrained,  sec.  752,  p.  629. 
of  goods  that  may  not  be  distrained,  sec.  752,  p.  629. 
things  fixed  to  freehold,  sec.  752,  p.  629. 
chattels  in  actual  use  of  owner,  sec.  752,  p.  629. 
animals  ferae  naturae,  sec.  752,  p.  629. 
goods  of  guest  at  inn  or  boarding-house,  sec.  752,  p.  629. 
property  stored  with  warehouseman,  sec.  752,  p.  629. 
goods  of  principal  entrusted  to  agent,  sec.  752,  p.  629. 
goods  left  with  auctioneer,  sec.  752,  p.  630. 
property  in  custody  of  common  carrier,  sec.  752,  p.  630. 
goods  in  custody  of  the  law,  sec.  752,  p.  630. 
Goods   not   removable   from   premises   without   paying   one   year's   rent, 

sec.  753,  p.  630. 
Taxes  and  militia  fines  not  affected  by  claim  for  rent,  sec.  753,  p.  630. 
Officer  may  enter  building  or  close  by  force  to  levy  distress  or  attach- 

'       ment,  when,  sec.  754,  p.  630. 
How  distress  made,  sec.  755,  p.  630. 

no  particular  form  necessary  to  a  distress,  sec.  755,  p.  630. 
seizure  of  s<ime  of  the  goods  in  name  of  all,  sec.  755,  p.  630. 
officer  may  climb  over  fence,  sec.  755,  p.  630. 

enter  into  house  tlirough  open  door  or  window,  sec.  755,  p.  630. 
can  not  forcibly  break  open  doors  or  windows,  sec.  755,  p.  630. 
how  may  open  outer  door,  sec.  755,  p.  630. 
Irregularity  not  to  affect  rights  of  parties  under  distress  warrant,  sec. 

756,  p.  631. 

Remedy  when  rent  to  be  paid  in  share  of  crop  or  other  property,  see. 

757,  p.  631. 

may  apply  to  justice  to  fix  value  of  such  rent,  sec.  757,  p.  631. 
justice  may  order  goods  distrained  in  such  case,  sec.  757,  p.  631. 
when  cropper  not  a  tenant,  sec.  757,  p.  631. 

where  cropper  takes  crop  from  possession  of  owner,  sec.  757,  p.  631. 
notice  to  fix   value  of  rent  payable   in  property,  form  of,  sec.  758, 

p.   632. 
docket  entry  impaneling  jury  to  fix  value  of  rent  reserved  in  share 

of  crop,  verdict  in  such  case,  and  ordering  goods  sold,  form 

of,  sec.  759,  p.  632. 
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Defences  which  may  be  made  to  distress  warrant,  sec.  760,  p.  633. 
at  common  law,  see.  760,  p.  633. 
under  the  statute,  sec.  760,  p.  633. 

tenant  only  defends  by  giving  forthcoming  bond,  sec.  760,  p.  633. 
forthcoming  bond  given  to  obtain  possession  of  property  levied 

on  by  distress  warrant,  form  of,  sec.  761,  p.  633. 
officer's  endorsement  on  distress  warrant  when  levied  on  prop- 
erty  and  forthcoming  bond  given,  form  of,  sec.  762,  p.  634. 
forthcoming  bond  forfeited,  where  to  be  returned,  sec.  763,  p.  635. 
clerk's  endorsement  thereon,  sec.  703,  p.  635. 
effect  of  such  endorsement,  sec.  703,  p.  635. 
statute  requiring  clerk's  endorsement  only  directory,  sec.  764, 

p.  636. 
form  of  clerk's  endorsement  on  such  bond,  sec.  765,  p.  636. 
when  bond   treated  as   forfeited   authorizing  judgment  thereon, 

sec.  766,  p.  636. 
failure  to  deliver  property  at  time  and  place  provided,  sec  766, 
p.  636. 
what  constitutes  performance  of  condition  for  delivery,  sec. 

766,  p.  636. 
not  sufficient  to  produce  only  portion  of  property,  sec.  766, 
p.  636. 
liability  of  party  signing  forthcoming  bond,  sec.  767,  p.  637. 

enforcement  of  such  liability,  sec.  767,  p.  637. 
specific  defenses  that  may  be  made  to  taking  judgment  on  for- 
feited forthcoming  bond,  pec.  768,  p.  637. 
the  bond  may  be  quashed,  when,  sec.  70S,  p.  637. 
that  no  contract  reserving  rent  existed,  sec.  768,  p.  637. 
that  rent  was  not  due,  sec.  768,  p.  637. 
right  of  distress  waived,  sec.  768,  p.  637. 
eviction  of  tenant  from  premises,  sec.  768,  p.  637. 
that  amount  of  rent  due  was  tendered,  sec.  768,  p.  637. 
failure  of  landlord  to  make  repairs,  sec.  768,  p.  637. 
quashing  notice  of  motion  to  take  judgment  on  forfeited  forthcoming 
bond,  sec.  769,  p.  638. 
technical  form  of  notice  to  take  judgment  not  required,  sec.  769, 

p.  638. 
what  sufficient  notice,  sec.  769,  p.  638. 
no  special  time  of  notice  required,  sec.  709,  p.  638. 
I  reasonable  notice  ail  that  is  necessary,  sec.  769,  p.  638. 

order   quashing   forfeited   forthcoming   bond,   form   of,   sec.   770. 
I  p    638. 

I  order   overruling   motion   to   quash   forfeited   forthcoming   bond 

!  form  of,  sec.  771,  p.  639. 

order  authorizing  issuance  of  execution  on  forfeited  forthcomin| 
bond,  form  of,  sec.  772,  p.  639. 
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Laaroeny — 

Grand,  a  felony,  warrant  for,  form  of,  aec.  955,  p.  783* 
Petit,  a  misdemeanor,  warrant  for,  sec.  1029,  p.  858« 

LawSy  proof  of  (See  Evidence) —    * 


Leading  qnestioni 

Not  generally  permitted,  sec.  247,  p.  289. 
Exceptions  to  rule  not  allowing,  sec.  247,  p.  289. 


I 


Form  of,  sec.  1103,  p.  901. 

Acknowledgment  of,  sees.  1091-1096,  pp.  895-897. 

by  person  other  than  married  woman,  form  of,  sec.  1091,  p.  895. 

husband  and  wife,  form  of,  sec    1002,  p.  805. 

wife  separately  from  her  husband,  form  of,  sec.  1003,  p.  896. 

married  woman  living  apart  from  her  husband,  sec.  1004,  p.  896. 

corporation  or  joint  stock  company,  sees.  1095,  1096,  p.  897. 

Lewd,  and  lascivions  cohabitation- 
Warrant  for,  form  of,  sec.  1010,  p.  835. 

License — 

Right  of  justice  to  inspect,  sec.  736f,  p.  618. 


Arrest,  taking  to  effect,  sec.  736,  p.  611. 

Liyery  stable  keeper- 
Recovery   of   damages   for   wilful  or  gross   negligence  to  property   of, 
sec.  18k,  p.  33. 
for  careless  driving,  causing  damages  to  property  of,  sec.  18-1,  p.  33. 

Lobbying— 

Law  against  in  legislature,  sec.  18n(jj),  p.  77. 

Lottery — 

Persons  concerned  in,  warrant  for,  form  of,  sec.  1021,  p.  841. 

LnnaticB,  procednre  when  persons  suspected  of  being- 
Justice  no  jurisdiction  in  lunacy  cases,  sees.  22,  803,  pp.  114d,  671. 
Insanity  and  lunacy,  observations  on,  sec.  803,  p.  671. 
Meaning  of  word  ''insane  person,"  sec.  803,  p.  671. 
Idiot,  who  is,  sec.  804,  p.  671. 

can  not  be  cared  for  in  asylum,  sees    804,  805,  pp.  671,  672. 

if  idiot  sent  to  hospital,  what  to  be  done,  sec.  805,  p.  672. 
Meaning  of  word  "lunacy,"  sec.  806,  p.  672. 
When  person  may  be  regarded  as,  sec.  806,  p.  672. 
Inaanity,  different  kinds  of,  sec.  807,  p.  672. 
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Degree  of  insanity  authorizing  confinement  in  the  asylum,  see.  808.  p.  tS73. 
Evidence  on  question  affecting  insanity,  sec.  800,  p.  674. 

facts  connected  with  personal  history  of  party  suspected  of,  sec.  809, 
p.  074. 

his  conduct,  conversation,  acts  and  bodily  ills,  sec.  809,  p.  674. 

change  in  temper  and  disposition,  sec.  809,  p.  674. 

oral  and  written  declarations,  sec.  809,  p.  674. 

mental  condition  of  family,  ancestors  and  relatives,  sec.  809,  p.  674. 
Mode  of  proving  insanity,  sec.  810,  p.-  674. 

opinion  of  non-experts,  sec.  810,  p.  674. 

opinion  of  professional  witnesses,  sec.  810,  p.  675. 
Existence  of  insanity  sometimes  difficult  to  determine,  sec.  811,  p.  675. 
Suspected  lunatic  may  be  examined  by  lunacy  commission,  sec.  812,  p.  676. 
Evidence   of  non -professional   witness,   such   as  neighbors   and   intimate 

acquaintances,  sec.  813,  p.  676. 
Statement  of  facts,  what  is,  authorizing  non-expert  to  give  opinion   on 

question  of  sanity,  sec.  814,  p.  677. 
Evidence  of  physicians,  sec.  815,  p.  678. 
Proof  of  condition  of  mind  before  and  after  the  act  in  question,  s^.  816, 

p.  678. 
Declarations  of  a  party  whose  sanity  is  in  question,  competent  evidence, 

sec.  817,  p.  679. 
Commission  of  lunacy,  sec.  818,  p.  680. 

of  whom  composed,  sec.  SIS,  p.  680. 

chairman  and  clerk  -thereof,  sec.  SIS,  p.  680. 
Person  suspected  of  being  a  lunatic,  sec.  819,  pp.  680,  681. 

complaint  in  such  case,  sec.  819,  pp.  680,  681. 

warrant  in  such  case,  sec.  810,  pp.  OSO,  6S1. 

meetings  of  commission  in  such  case,  sec.  819,  pp.  680,  681. 

proceedings  after  issuance  of  warrant,  sec.  820,  p.  081. 

guardian  ad  litem,  sec.  820,  p.  681. 

witnesses,  sec.  820,  p.  CSl. 

physicians,  sec.  820,  p.  081. 
Course  to  be  pursued  if  suspect  found  to  be  lunatic,  sec.  821,  pp.  681,  682. 

if  person  is  a  resident  of  another  county,  sec.  822,  p.  682. 
Superintendent   of  hospital,   clerk   of  commission   to  communicate   with, 

?ec.   823,  pp.   0S2.   083. 
Safe  keeping  of  person  found  insane,  sec.  -823,  pp.  682,  683. 
Insane  person  not  to  be  confined  in  jail,  when,  sec.  823,  pp.  682,  683. 
Expenses  of  committal  of  insane  person,  sec.  823,  pp.  682,  683. 
Duty  of  superintendent  of  asylum  as  to  admission  of  lunatic,  sec.  824, 
p.  683. 

when  no  room  for  lunatic  in  hospital,  sec.  824,  p.  683. 

when  lunatic  is  received  into  hospital,  sec.  825,  p.  684. 
Course  to  be  pursued  when  not  proper  to  receive  lunatic  into  hospital, 

sec.  825,  p.  684. 
Committee  to  be  appointed  for  lunatic,  sec.  826,  p.  684. 
Forms  to  be  used  before  commission  of  lunacy,  sec.  827,  p.  684. 
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Mailing  letter  (See  Evidence) — 
Making  arrest — 

Warrant,  form  of,  for  failure  to  obey  order  of  justice  in,  sec  996,  p.  828. 

Malicious  prbsecution — 

Justice  no  jurisdiction  in,  sec.  18m (a),  p.  34. 

Manslaughter 

Warrant  for,  form  of,  sec.  966,  p.  783. 

Marriage — 

Within  prohibited  degree  of  relationship,  warrant  for,  form  of,  sec.  1007, 

p.   834. 
Issuing  license  for  contrary  to  law,  warrant  for,  form  of,  sec.  ,1008,  p. 

834. 
Celebrating  contrary  to  law,  warrant  for,  form  of,  sec.  1009,  p.  836. 
Of  white  person  with  negro,  warrant  for,  form  of,  sec.  1011,  p.  836. 
Prosecutrix  in  bastardy,  effect  of  on  proceeding,  sec.  802,  p.  668. 

Marriage  promise — 

Justice  no  jurisdiction  for  breach  of,  sec.   18m,  p.  34. 

Master  and  servant — 

Action  for  personal  injury  to  servant,  sec.  46,  p.  149. 

Mercantile  establishments — 

Warrant,  form  of,  for  failure  to  safely  protect  hoistways,  hatchways, 

etc.,  sec.   1154,   pp.  929,  930. 
Warrant,  form  of,  for  failure  to  provide  reasonable  number  of   seats 

for  female   employees,  sec.   1155,  p.   930. 


encampment — 

Unlawful   to    enter   fixed    bounds    of    without    permission,   '^ec.    18n(x), 

pp.  68,  60. 
When  unlawful  to  wear  uniform  used  to  designate  military  rank,  sec. 

18n(k),  p.  77. 

Miscellaneous  forms — 

Acknowledgment  of  an  instrument  by  a  person  other  than  a  married 
woman,  sec.  1091,  p.  896. 
by  husband  and   wife,  sec.   1092,  p.  895. 
by  a  wife  separately  from  her  husband,  sec.  1093,  p.  896. 
by  a  married  woman  living  apart  from  her  husband,  sec.  1094,  p. 
896. 
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by  a  corporation  or  joint  stock  association  when  a  seal  is  affixed, 
sec.   1005,  p.  897. 
when  no  seal  is  affixed,  sec.  1096,  p.  897. 

Deed  with  general  warranty,  sec.  1097,  p.  898. 

Quit-claim  or  release  deed,  sec.  1008,  p.  808. 

Deed  of  trust  to  secure  a  debt,  sec.  1090,  p.  899. 

Trustee's  deed,  sec.  1100,  p.  899. 

Deed  of  special  commissioner,   sec.   1101,  p.  900. 

Deed  of  married  woman  living  separate  and  apart  from  her  husband, 
sec.   1102,  p.  901. 

Lease,  sec.  1103,  p.  001. 

Abstract  of  judgment,  sec.  1104,  p.  902. 

Abstract  of  execution,  sec.  1103,  p.  002. 

Trustee's  notice  of  sale,  sec.  1106,  p.  002. 

Affidavit  for  distress  warrant  against  owner  of  foal  for  services  of  stal- 
lion, sec.   111^,  p.  906. 

Oath  of  office,  sec.  1114,  p.  907. 

Certificate  of  attendance  as  a  witness,  sec.  1115,  p.  008. 

Notice  of  estrays,  drift  property,  etc.,  sec.  1116,  p.  908. 

Certificate  of  description  and  appraisement  of  estray,  sec.  1118,  p.  909. 

Warrant  for  estray,  sec.  1117,  p.  900. 

MiBJoinder  (See  Parties  to  Actions)— 
llittimnfl — 

Form  of,  when  prisoner  charged  with  bastardy  fails  to  enter  into  recog- 
nizance, sec.  784 j,  p.  656. 

Motion- 
Defect  in  summons,  motion  to  quash  because  of,  sec.  57,  p.  164. 

Submitting  motion  to  quash  or  return  thereon,  form  of  order  and  docket 
entry,   sec.   58,  p.    164. 

Docket  entry  sustaining  motion  to  quash  summons,  or  return,  form  of, 
sec.  59,  p.  165. 

Docket  entry  overruling  motion   to.  quash   summons,  form  of,   sec    60, 
p.   166. 

Objection  to  summons  usually  made  by  motion  to  quash,  sec   138,  p.  23-1. 

Continuance  of  case  by  justice  on  his  own,  sec.   148,  p.  238. 

Docket  entry  where  justice  continues  case  of  his  own,  sec.  149,  p.  23*^. 

Motion  of  plaintiff  to  continue  case  because  of  failure  of  witness  to  at- 
tend,  docket   entry,  form   of,  sec.    155,  p.   240. 

Motion  to  quash  attachment,  making  and  sustaining,  docket  entry,  form 
of,   sec.    367,   p.   375. 
making  and  overruling,  docket  entry,  form  of,  sec.  368,  p.  375. 
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Attachment,  when  motion  to  qnash  ifl  ayailable  as  a  defense,  sec.  369, 

p.  375. 
Of  plaintiff  to  require  garnishee  in  attachment  to  answer,  docket  entry, 

form  ofy  sec.  408,  p.  397. 
to  fix  a  second  time  and  place  for  garnishee  to  appear  and  answer, 

docket  entry,  form  of,  sec.  414,  p.  399. 
Notice  to  be  given  by  defendant  to  set  aside  judgment  rendered  against 

him  in  action  to  which  he   did  not  appear,  form  of,  sec. 

567,  p.  489. 
Notice  of  to  set  aside  award  and  judgment  thereon,  form  of,  sec.  571, 

p.  492. 
Notice  to  set  aside  judgment  in  a  case  tried  without  a  jury,  form  of, 

sec.   573,  p.  493. 
Notice  of  to  adverse  party  to  set  aside  verdict,  form  of,  sec.  580,  p.  498. 
To  ^jjismiss  appeal  from  order  overruling,  sec.  688,  p.  570. 
Judgment  against  officer  for  failure  to  pay  over  money,  obtainable  on, 

sec.  711,  p.  600. 
Notice  of  to  recover  money  front  officer  for  liability  on  executions  or 

order  of  sale,  form  of,  sec.  712,  p.  601. 
Docket  entry  of  proceedings  thereon  and  judgment  against  officer,  form 

of,  sec.  713,  p.  602. 
Quashing  notice  of  to  take  judgment  on  forfeited  forthcoming  bond,  sec. 

769,  p.   638. 
Order  overruling  to  quash  forfeited  forthcoming  bond,  sec.  771,  p.  639. 
Notice  of  to  take  judgment  on  bond  given  for  support  of  bastard  child, 

form  of,  sec.  794,  p.  664. 
Award,  to  set  aside,  form  of,  sec.  335,  p.  343. 

Motor  yehicle— 

Warrant,  form  of,  for  operating  on  public  road  at  a  greater  rate  cf 
speed  than  thirty-five  miles  an  hour,  sec.  1146,  p.  925. 

Warrant,  form  of,  for  operating  on  road  at  greater  rate  of  speed  than 
will  permit  of  absolute  control  of  it,  sec.  1147,  p.  925. 

Warrant,  form  of,  for  driving  on  wrong  side  of  road,  sec.  1149,  pp.  026, 
927. 

Municipal  or  police  court — 

Conviction  in,  bars  proceeding  before  justice,  sec.  18p,  p.  95. 

Murder — 

Common  law,  warrant  for,  form  of,  sec.  957,  p.  784. 
Statute,  warrant  for,  form  of,  sec.  958»  p.  786. 
By  poison,  sec  959»  p.  785. 
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Navigation — 

Destroying  appliance  used  in  aid  of,  warrant  for,  form  of,  sec.  083,  p.  820. 

Hew  trial- 
Just  ice  has  no  inherent  power  to  award*  sec.  5(53,  p.  488. 
Right  to  do  so  derived  from  statute,  sec.  563,  p.  4SS. 
Attempt  to  do  so  in  case  not  authorized,  ground  for  prohibition,  sec.  563, 

p.  488. 
Casee  in  which  statute  gives  the  right,  sec.  564,  p.  488. 
failure  of  plaintiff  to  appear,  sec.  564,  p.  488. 
failure  of  defendant  to  appear,  sec.  564,  p.  488. 
when  judgment  rendered  by  mistake  or  fraud,  sec.  564,  p.  488. 
when  justice  dissatisfied  with  verdict  of  jury,  sec.  564,  p.  488. 
Setting  aside  judgment  for  plaintiff's  failure  to  appear  and  awarding  a 
new  trial,  sec.  565,  p.  488. 
must  be  within  fourteen  days  after  rendition  of  judgment,  sec  565, 
p.  488. 
Setting  aside  against  defendant  for  failure  to  appear  and  awarding  a  new 
trial,  sec.  566,  p.  489. 
time  within  which  may  be  done,  sec.  566,  p.  489. 
notice  of  motion  of,  sec.  566,  p.  489. 
oath  of  defendant  in  such  case,  sec.  5^6,  p.  489. 
Notice  of  motion  by  defendant  to  set  aside  judgment  where  defendant 

did  not  appear,  form  of,  sec.  567,  p.  489. 
Oath  of  defendant  to  have  such  judgment  set  aside,  form  of,  sec.  568, 

p.  489. 
Docket   entry  setting  aside   judgment   against   defendant  for  failure    to 

appear,  form  of,  sec.  569,  p.  490. 
Setting  aside  judgment  upon  award  and  awarding  a  new  trial,  sec.  570, 
p.  490. 
power  to  set  aside  award  upon  which  judgment  rendered,  sec.  570, 

p.  490. 
grounds  for  setting  aside  award  in  such  case,  sec.  570,  p.  490. 

misconduct  on  part  of  arbitrators,  sec.  570,  p.  490. 
extent  of  power  to  set  aside  award,  sec.  570,  p.  491. 
award  to  be  sot  aside  on  motioff  and  notice,  sec.  570,  p.  491. 
notice  of  motion  to  set  aside  award  and  judgment  entered  thereon, 
form  of,  sec.  571,  p.  492. 
Setting  aside  judgment  where  justice  is  satisfied  injustice  has  been  done 
and  awarding  a  new  trial,  sec.  572,  p.  492. 
upon  what  action  of  justice  depends  in  such  case,  sec.  572,  p.  492. 
what  must  be  shown  in  such  case,  sec.  572,  p.  492. 

erroneous  conception  of  the  law  or  evidence,  sec.  572,  p.  492. 
admission  of  improper  evidence,  sec.  572,  p.  492. 
refusal  to  admit  proper  evidence,  sec.  572,  p.  492. 
discovery  of  new  and  material  evidence,  sec.  572,  p.  492. 
Notice  of  motion  to  set  aside  judgment  and  award,  in  case  tried  without 
jury,   form  of,  soc.  573,  p.  493. 
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Docket  entry  setting  aside  judgment  and  awarding  new  trial,  form  of, 

sec.  574,  p.  494. 
Fraud  or  undue   means   as  ground   of   setting   aside    verdict,   sec.   574a, 
p.  494. 
grounds  upon  which  fraud  may  arise  in  such  case,  sec.  574a,  p.  494. 
When  justice  may  set  aside  verdict  and  award  new  trial,  statute  relating 
to,  «ec.  575,  p.  495. 
where  procured  by  fraud  or  undue  means,  sec.  575,  p.  495. 
time  within  which  verdict  may  be  set  aside,  sec.  575,  p.  .495. 
shall  appoint  time  for  new  trial,  sec.  575,  p.  495. 
shall  summon  another  jury,  when,  sec.  575,  p.  495.  i 

One  new  trial  to  each  party  to  action  allowed,  sec.  575,  p.  495. 

conversations   with   or  communications   to   jury   by   third   party   as 

ground  for,  sec.  576,  p.  495. 
when  they  take  place  without  knowledge  or  connivance  of  parties, 

s^c.  576,  p.  495. 
it  must  be  shown  that  juror  was  influenced,  sec.  576,  p.  495. 
matter   to   be   brought   to   attention   of  justice   before  jury  retirea, 
sec.  576,  p.  495. 
Partiality  or  prejudice  as  ground  of,  «ec.  577,  p.  496. 
usually  rests  upon  conduct  of  jury,  sec.  577,  p.  496. 
meaning  of  word  "partiality*'  as  here  used,  sec.  577,  p.  496. 
of  word  "prejudice,"  sec.  577,  p.  496. 
may  be  inferred  from  verdict  itself,  sec.  577,  p.  496. 
That  verdict  is  contrary  to  law  and  the  evidence  as  ground  for,  sec.  i^78, 
p.  496. 
it  must  clearly  appear  that  verdict  was  not  warranted  by,  sec.  578, 

p.  496. 
only  granted  in  plain  case,  sec.  57S,  p.  496. 
Conflict  in  the  evidence  as  ground  of,  sec.  579,  p.  497. 

right  to  grant  exercised  cautiously,  sec.  579,  p.  497. 
Irregularity  in  obtaining  a  verdict  as  ground  of,  sec.  579,  p.  497. 
Notice  to  be  given  of  motion  to  set  aside  verdict,  form  of,  sec.  580,  p.  498. 
Docket   entry   setting   aside   verdict   and   awarding  new   trial,   form  of, 

sec.  581,  p.  498. 
Notice  by  justice  of  awarding,  form  of,  sec.  582,  p.  498. 
Docket  entry  overruling  motion  to  set  aside  verdict,  form  of,  sec.  583, 

p.  499. 
Criminal  cases,  can  not  be  granted  in,  sec.  583a,  p.  499. 
Costs  upon  setting  aside  verdict  and  awarding  new  trial,  sec  584,  p.  499. 
rules  applying  in  such  case,  sec.  584,  p.  499. 

Non-regidence — 

As  ground  of  attachment,  sec.  349,  p.  363. 

What  is,  within  meaning  of  attachment  law,  sec.  349,  p.  363. 

What  is,  within  meaning  of  exemption  law,  sec.  633,  p.  525. 

Who  is   resident   of  state   within   meaning   of   exemption   law,  sec.   634, 

p.  525. 
Residence  of  wife,  determined  by  that  of  husband,  sec.  635,  p.  526. 
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Superintendent  of  reform 'school »  to  be  given  to,  when,  sec.  19,  p.  110. 
Judgment  to  take  on  bond  given  for  security  for  costs,  form  of,  sec.  VI ^ 

p.   188. 
Dismissal  of  plaintiflTs  action^  defendant  must  have,  of,  sec.  165,  p.  247. 
Of  motion  to  set  aside  judgment  dismissing  action  for  plaintiflTs  failure 

to  appear,  form  of,  sec.  109,  p.  248. 
Of  motion  to  set  aside  judgment  when  defendant  does  not  appear,  ^e^ 

174,  p.  251. 
To  show  cause  why  person  should  not  be  fined  for  failure  to  attend  as 

juror,  form  of,  sec.  195,  p.  260. 
Of  rule  to  witness  to  show  cause  Avhy  lie  should  not  be  fined  for  failure 

to  attend,  form  of,  sec.  219b,  p.  278. 
Depositions  can  only  be  returned  after  reasonable,  of  time  and  place  of 

taking,  sec.  225,  p.  279. 
Form  of,  to  take  depositions,  sec.  226,  p.  279. 
Instrument  in  possession  of  adverse  party,  to  produce,  shall  be  giyen, 

sec.  271,  p.  305. 
To  witness  to  show  cause  why  he  should  not  be  fined  for  failure  to  attend 

under  subpoena  duces  tecum,  form  of,  sec.  280,  p.  315. 
Agreement  to  submit  to  arbitration,  may  be  set  aside  upon  reasonable, 

sec.  316,  p.  335. 
Agreement  to  submit  to  arbitration,  to  set  aside,  form  of,  sec.  317,  p.  333. 
Arbitrators,  by  to  parties  of  time  and  place  of  hearing,  form  of,  sec.  327, 

p.  339. 
Answer  of  garnishee,  that  truth  of  will  be  contested,  form  of,  eec  403, 

p.  395. 
Garnishee  of  second  time  and  place  fixed  for  his  appearance,  form   of, 

sec.  415,  p.  400.     • 
Discharge  of   defendant   from   arrest,   upon  reasonable   to   plaintiff,   secL 

471,  p.  434. 
Defendant's   intention   to   apply  to  judge   in   vacation  to  be  di:9charged 

from  arrest,  form  of,  sec.  4S4,  p.  440. 
Bevival  of  judgment,  form  of,  sec.  561,  p.  484. 
Motion  of  new  trial,  sec.  566,  p.  489. 
Motion  to  set  aside  verdict,  form  of,  sec.  580,  p.  498. 

571,  p.  492. 
Motion  to  set  aside  judgment  award  in  case  tried  without  jury,  form  of, 
<  sec.  573,  p.  493. 

^  Motion  to  t*>et  aside  verdict,  form  of,  sec.  .5S0,  p.  498. 

Justice  awarding  new  trial  by,  form  of,  sec.  582,  p.  498. 
*  Form  of  notice  of  sale  under  execution,  sec.  599,  p.  509. 

Issuance  of  execution  on  notes  given  for  property  sold  under  execution, 

form  of,  sec.  603,  p.  514. 
Of  resale,  where  purchaser  fails  to  comply  with  bid,  form  of,  sec.  608, 

p.  516. 
Of  demand  of  additional  security  on  such  bond  to  be  given  to  debtor,  sec. 

62S,   p.  523. 
Additional  security  to  be  required  on  such  bond,  form  of,  sec  629,  p.  524. 
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Trial  of  appeal  after  ten  days,  when,  sec.  B70,  p.  556. 

To  try  appeal  within  le^a  than  three  months,  form  of,  sec.  671,  p.  556. 

Of  motion  to  recover  money  from  constable  where  liability  appears  from 

return  on  execution,  form  of,  sec.  712,  p.  001. 
.  Tenancy,  to  terminate,  on  whom  srrvecl,  sec.  738,  -p.  622.   , 
When  not  necessary  to  terminate  tenancy,  sec.  738,  p.*  622. 
Length  of,  in  such  case,  sec.  738,  p.  022. 
Tenancy  from  year  to  year,  by  a  landlord  to  terminate,  form  of,  mc.  740, 

p.  624. 
Tenancy  from  month  to  month,  to  terminate,  form  of,  sec    741,  p.  624. 
Landlord,  entry  of  upon  desertion  of  premises  by  tenant,  form  of,  sec. 

743,  p.  625. 
Quashing  of  motion   to   take  judgment  on   forfeited  forthcoming  bond, 

Bee.  769,  p.  638. 
technical  form  of  motion  to  take  judgment  on  forfeited  forthcoming 

bond,  not  required,  sec.  769,  p.  638. 
sufficiency  of.  sec.  769,  p.  038. 
no  special  time  of  required,  sec.  769,  p.  638. 
reasonable,  all  that  is  necessary,  sec.  769,  p.  638. 
To  superintendent  of  reform  school,  to  transfer  minor  thereto,  form  of, 

sec.  781,  p.  647. 
Of  motion  to  take  judgment  on  bond  for  support  of  bastard  child,  form 

of,  sec.  794,  p.  604. 
By  sheriff  to  superintendent  that  lunatic  has  been  removed  from  jail  on 

bond,  form  of,  sec.  824,  p.  683. 
To  coroner,  ^en  to  be  given,  sec.  1040,  p.  867. 
Of  accident  in  mine,  to  coroner,  i«ec.  1040a,  p.  867. 
Who  to  give  in  such  case,  sec.  1040a,  p.  867. 
Trustee's  sale,  form  of,  sec.  1106,  p.  902. 
Estray,  drift  property,  etc.,  form  of,  sec.  1116,  p.  908. 

O 

Oath- 
Arrest  of  person  for  examination  for  offense  mus4;  be  by  complaint  on, 

sec.  18q,  pp.  95,  96. 
Form  of  upon  examination  as  to  competency  of  juror,  sec.  188,  p.  257. 
Administration  of  to  jury  for  trial  of  action,  form  of,  sec.  196,  p.  260. 
Arbitrators  to  act  on,  sec.  308,  p.  332. 

Form  of  to  be  administered  to  arbitrators,  sec.  311,  p.  333. 
Form  of  to  witnesses  before  arbitrators,  sec.  312,  p.  334. 
Form  of  to  jury  to  try  right  of  property,  sec.  453,  p.  426. 
Ck>mplaint  and  proceedings  to  commit  to  reform  school  must  be  under, 

sec.  773a,  p.  641. 
Bastardy  proceedings,  e.\amination  of  woman  must  be  under,  sec.  784e, 

p.  653. 
Form  of  to  witnesses  on  examination  of  charge  of  lunacy,  sec.  819,  p.  680. 
Warrant  for  arrest,  only  on  information  under,  sec.  807,  p.  708. 
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Oath — Continued. 

Coroner,  to  be  administered  to,  sec.  1042,  p.  868. 

Jurors   at   coroner *3   inquest,   form  of   to   be  administered   to,   sec.    1044y 

p.  860. 
Of  office  of  coroner,  sec.  1055,  p.  87*2. 

form  of,  sec.  1055,  p.  872. 
Penalty  upon  coroner  for  acting:  before  tnkinjif,  flee.  1056,  p.  872. 
Form  of,  administered  to  jury  in  unlawful  entry  and  detainer,  sec.  ol4a, 

p.  459. 
Office,  form  of  affidavit  of,  sec.  1114,  p.  907. 
Of  office  of  justice,  sec.  9,  p.  5. 

before  whom  taken,  sec.  9,  p.  5. 

time  within  which  to  be  taken,  sec.  9,  p.  5. 

penalty  for  failure  to  take,  sec.  10,  pp.  5,  6. 

certification  and  recordation  of,  sec.  11,  p;  6. 

Objectiona— 

Plaintiff  no  right  to  sue,  how  raised,  sec.  44,  p.  149. 
Defective  pleading  to,  how  made,  sec.  127,  p.  228. 

Obscene  books — 

Publishing,  selling  or  distributing,  warrant  for,  form  of,  sec.  1012,  p.  836. 

OfSce— 

Vacancy  in,  of  justice,  sec.  13,  pp.  6,  7. 
\iow  filled,  sec.  13,  pp.  6,  7. 
eligibility  of  justice  to  other,  sec.   14,  p.  7. 
removal  from,  sec.  16,  p.  7. 

grounds  therefor,  sec.   16,  pp.  7,  8. 
charges  of,  sec.  17,  p.  8. 
how  made,  sec.  17,  p.  8. 
proceedmgs  thereon,  sec.  17,  p.  8. 
trial  thereof,  sec.  17,  p.  8. 
Tenure  of,  of  justice,  sec.  4,  p.  3. 
Warrant,  form  of,  for  acting  before  taking  oath  of,  sec.  1023h,  pp.  848,  849. 

Officer—  ^ 

Refusing  to  aid  in  execution  of  process,  warrant  for,  form  of,  see.  995, 

p.  827. 
Failure  to  obey  order  of  justice  to  make  arrest,  warrant  for,  form  of, 

sec.  996,  p.  828. 
Hindering  and  obstructing  officer  in   discharge  of  official  duty,   warrant 

for,  form  of,  sec.  997,  p.  828. 
Interested  in  certain   public   contracts,  warrant   for,   form  of,  sec.   1022, 

p.  841. 
Duty  and  liability  of  as  to  sale  of  property  under  order  of  attachment, 

sec.  399a,  p.  385. 


Opening  and  closing  the 

Right  of,  who  has,  sec.  267,  p.  302. 
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Opium — 

Unlawful  for  any  person  but  registered  pharmacist  to  sell  or  give  away, 
sec.  18n(w),  p.  68. 

Oral  complaint —  • 

Sufficient  before  a  justice,  sec.  100,  p.  193. 

May  be  made  always  before  a  justice,  sec.  100,  p.  103. 

Oral  defenses — 

May  be  made  before  a  justice,  »ec.  123,  p.  226. 

Entry  of  on  docket,  sec.  123,  p.  226. 

Sufficiency  of  answer  when  oral,  sec.  1?3,  p.  226. 

Answer  in  writing  not  required  to  be  filed,  when,  sec.  123,  p.  226. 

Docket  entries  of  when  oral,  forms  of,  sec.  124,  p.  226. 

Order  of  attachment  (See  Attachment) — 

Order  of  evidence  (See  Evidence;  Jury;  Trial  of  Oivil  Action 
Before  Jnry) — 

Introduction  of  evidence,  first  by  whom,  sec.  209,  p.  327. 

Kegular  order  of  introduction,  sec.  299,  p.  327. 

Introduction  of  evidence  out  of  regular  order,  sec.  300,  p.  327. 

Order  of  sale— 

Of  perishable  property,  form  of,  sec.  378a,  p.  378. 

Directed   to  officer  having   in   custody   property   subject   to   attachment, 

form  of,  sec.  382,  p.  381. 
Directed  to  officer  for  sale  of  property  for  debt  not  due,  form  of,  sec. 

385,  p.  383. 
Keturn  of,  form  of,  sec.  389,  p.  384. 
Amendment  of,  sec.  590,  p.  505. 
Directed  to  whom,  sec.  591,  p.  506. 
Another  form  of,  sec.  592,  p.  506. 
Manner,  place  and  terms  of  sale  under,  sec.  601,  p.  512. 


Parent  and  child- 
Action  in  case  of  personal  injury  to  child,  sec.  45,  p.  150. 

Parol  evidence  (See  Evidence) — 

Proof   by,   when   not   permitted,   sees.   270,   271,   p.   305. 
Fact  may  be  shown  by,  when,  sec.  272,  p.   306. 
Contemporaneous,    not    admissible,    when,    sec.    273,    p.    306. 
Not  allowable  when  written  available,  sec.  270,  p.  305. 
Loss  of  instrument  may  be  shown  by,  sec.  270,  p.  305. 
Contents  of  written  instrument  not  to  be  shown  by  as  a  rule,  sec.  271^ 
p.  305. 


1092  INDEX. 
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Allowable  to  prove  written  instruments,  when,  sec.  271,  p.  305. 
Loss  of  instrument,  how  proved,  sec.  271,  p.  305. 
Instrument  in  possession  of  adverse  party,  sec.  271,  p.  3^5. 
•        notice  to  produce  shall  be  given,  sec.  271,  p.  305. 
Facts  shown  by,  though  written  evidence  thereof  exists,  see.  272,  p.  306. 
instances  thereof,  sec.  272,  p.  300. 
receipt,  sec.  272,  p.  306. 
unsigned  memoranda,  sec.  272,  p.  306. 
date  of  birth,  sec.  272,  p.  306. 
possession  and  ownership  of  contiguous  lots  in   accident  cases^ 

sec.  272,  p.  306. 
confinement  in  penitentiary  to  discredit  witness,  sec.  272,  p.  306. 
that  person  is  public  officer,  sec.  272,  p.  306. 
Contemporaneous  not  admissible  to  contradict  written  instrument,  sec 
273,  p.  306. 
to  add  to  or  vary  its  terms,  sec.  273,  p.  306. 

PartieB  to  actions — 

Who  should  be  made  plaintiffs  in  actions  on  contracts,  sec.  41,  p.  144. 
in  whose  name  brought,  general  rule,  sec.  41,  p.  144. 
who  may  not  sue,  sec.  41,  p.  144. 

on  bonds  taken  under  chapter  50  of  the  Code,  sec.  41,  p.  145. 
on  bonds  not  taken  under  said  chapter,  sec.  41,  p.  145. 
assignee  may  sue  in  his  own  name,  sec.  41,  p.  145. 

may  unite  claim  payable  to  himself  with  those  payable  as  as- 
signee, sec.  41,  p.  145. 

or  may  sue  in  name  of  original  payee,  sec.  41,  p.  145. 
upon  deeds  or  indentures  inter  partes,  sec.  41,  p.  146. 
upon  deed  poll,  sec:  41,  p.  146. 

upon  contract  for  benefit  of  third  party,  sec.  41,  p.  146. 
upon  covenant  or  promise  for  sole  benefit  of  third  person  not  party 

to  instrument,  sec.  41,  p.  146. 
when  party  to  contract  or  instrument  is  dead,  sec.  41,  p.  146. 
contract  made  in  wrong  name,  sec.  41,  p.  146. 
suits  by  partners,  sec.  41,  p.  146. 

must  be  in  name  of  individual  members,  sec.  41,  p.  146. 

dormant  partner  need  not  join,  sec.  41,  p.  147. 
inrhere  infant  sues,  sec.  41,  p.  147. 

must  be  by  guardian  at  litem,  sec.  41,  p.  147. 

guardian  must  consent  to  act,  sec.  41,  p.  147. 

consent  must  be  given  in  writing,  sec.  41,  p.  147. 

guardian  for  suit  in  effect  next  friend,  sec.  41,  p.  147. 
Joinder  of  difl'erent  persons  in  same  action  as  plaintiffs  on  contract,  sec 
42,  p.   147. 
general  rule  with  reference  to,  sec.  42,  p.  147. 
all  must. unite  as  plaintiffs  in  joint  contract,  sec.  42,  p.  148. 
upon  death,  survivor  must  sue,  sec.  42,  p.  148. 

upon  death  of  all,  personal  representative  of  last  survivor,  sec.  42, 
p.  148. 
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different   personAl   representatives   can   not  unite   as   plaintiffs,   sec. 

42,  p.  148. 
two  or  more  personal  representatives  of  same  decedent  must  unite, 

sec.  42,  p.  148. 
in  case  of  death  of  one  or  more  partners,  survivor  must  sue,  sec. 

42,  p.  148. 
interest  under  separate  contracts,  joinder  of  plaintiffs,  sec.  42,  p.  148. 
right  to  use  name  of  co-plaintiff  who  refuses  to  join  in  action,  sec. 

42,  p.  148. 
Consequence  of  bringing  action  in  name  of  wrong  party,  s^c.  43,  p.  149. 
when  action  not  brought  in  name  of  all  parties  in  action  on  contract, 

sec.  43,  p.  140. 
raising  objection  when  plaintiff  without  right  to  sue,  sec.  44,  p.  149. 
raising  objection  when  necessary  parties  as  plaintiffs  have  not  been 

joined,  sec.  44,  p.  149. 
Plaintiffs  in  matters  of  wrong  or  tort,  sec.  45,  p.  149. 
general  rule  in  action  for  wrong,  sec.  45,  p.  149. 
who  may  sue  for  injuries  for  assault  and  battery,  sec.  45,  p.  149. 

for  negligence,  sec.  45,  p.   150. 
plaintiff  where  relation  of  master  and  servant  exists,  sec.  45,  p.  150. 
where  relation  of  parent  and  child  exists,  sec.  45,  p.  150. 

when  child  should  sue  in  his  own  name  by  guardian,  sec.  45 

p.  150. 
when  parent  may  sue  for  injury  to  child,  sec.  45,  p.  150. 
husband  and  wife,  who  to  sue  when  such  relation   exists,  sec.  45, 

p.  150. 
death  by  wrongful  act,  who  may  sue  in  such  case,  sec.  45,  p.  151. 
injuries  to  real  property,  who  may  sue  for,  sec.  45,  p.  151. 
permanent  injury  to  real  property,  who  may  sue  for,  sec.  45,  p.  151. 
injury  to  personal  property,  who  may  sue  for,  sec.  45,  p.  151. 
Joinder  of  parties  plaintiff  in  actions  for  a  wrong  or  tort,  sec.  46,  p.  152. 
general  rule  in  such  case,  sec.  4(),  p.  152. 
persons  having  joint  interest  must  unite,  sec.  46,  p.  152. 
having  separate  interest  but  sustaining  joint  damage,  sec  46,  p.  152. 
personal  injuries  sustained  by  wife,  whether  husband  must  join,  sec. 

46,  p.  152. 
Who  should  be  sued  or  made  defendants  in  actions  on  contracts,  sec.  47, 

p.  152.  • 

general  rule  in  such  case,  sec.  47,  p.  152. 
must  be  person  who  made  contra.ct,  though  made  by  agent,  sec.  <7, 

p.  152. 
on  simple  contract  he  who  made  promise  or  to  whom  credit  was 

given,  sec.  47,  p.  152. 
under  seal,  the  party  who  made  the  covenant  or  obligation,  sec.  47, 

p.  152. 
when  name  of  defendant  is  fictitious  or  not  known,  sec.  47,  p.  152. 
when  suit  brought  in  wrong  name,  sec.  47,  p.  152. 
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Joinder  of  parties  defendant  in  actions  on  i^ontract,  sec.  48,  p.  154. 
general  rule  in  such  case,  sec.  48,  p.  154. 

when  two  or  more  are  jointly  bound,  all  must  be  sued,  sec.  48,  p.  155. 
they   can   not   be   sued   separately    in   different   actions,  sec.  48, 

p.  155. 
right  to  separate  summons  does  not  alter  rule,  sec.  48,  p.   155. 
when  joint  promissor  or  obligor  is  dead,  sec.  48,  p.  155. 
if  all  have  died,  sec.  48,  p.  155. 
Who  should  be  defendants  in  actions  for  a  wrong  or  tort,  sec.  49,  p.  155. 
general  rule  in  such  case.  sec.  49,  p.  155. 
person  causing  injury  liable  to  action,  sec.  49,  p.  155. 
private  corporations  suable  for  their  torts,  sec.  49,  p.   155. 
municipal  corporations  suable  for  torts,  when,  sec.  49,  p.  155. 
when  not  suable  for  torts  of  officers,  sec.  40,  p.  155. 
Joinder  of  parties  defendant  in  actions  for  a  wrong  or  tort,  sec.  50,  p.  156. 
all  who  committed  tort  mAy  be  united,  sec.  50,  p.  156. 
or  any  one  or  more  may  be  sued.  sec.  50,  p.  156. 
release  of  one  tort-feasor,  effect  of  under  statute,  sec.  50,  p.  156. 
Consequences  of  nonjoinder  or  misjoinder  of  parties  defendant,  how  ob* 
jection  raised,  sec.  51,  p.  156. 
can  not  be  by  plea  in  abatement,  sec.  51,  p.  156. 
may  be  raised  orally  or  in  writing,  sec.  51,  p.  156. 
waiver  of  objection,  sec.  51,  p.  156. 
in  action  on  joint  contract,  proof  must  >^ow  contract  joint,^  sec.  51* 

p.  157. 
nonjoinder  or  misjoinder  curable  by  amendment,  sec.  51,  p.  157. 

Partnors — 

Forms  to  be  used  in  summons  where  parties  sued  or  sue  as,  sec.  63,  p.  167. 
Actions  by,  sec.  41,  p.  144. 

must  be  in  individual  names  of,  sec.  41,  p.  144. 

dornlant  need  not  join,  sec.  41,  p.  144. 

Partnership — 

Property  of,  levy  of  execution  on,  and  sale  of  under,  sec.  600,  p.  510. 

Payment — 

Answer,  form  of  pleading,  in  services,  sec.  107,  p.  203. 
Answer  written,  form  of  pleading,  generally,  sec.   107,  p.  203. 
General,   admissible  under  denial   of  plaintiff's  claim,  sec.    107  (bb),  pp. 
203,  204. 

Peace  warrant  (See  Breach  of  the  Peace) — 


Warrant  for,  form  of,  sec.  960,  p.  787. 

Subornation  of,  warrant  for,  form  of,  sec.  961,  p.  788. 

Warrant,  form  of,  for,  committed  in  civil  case,  sec.  991,  p.  825. 
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Personal  property — 

Injuring  and  defacing,  warrant  for,  form  of,  sec.  985,  p.  821. 
Trespass  to,  warrant  for,  form  of,  see.  1032,  p.  8(50. 

Petit  larceny- 
Jurisdiction  of  justice,  80C   ISn,  p.  36. 
Warrant  for,  form  of,  sec.  1029,  p.  858. 

Petition- 
Party  claiming  property  or  interest  levied  on  by  execution  must  file,  sec. 

447,  p.  422. 
Form  of  to  be  filed  by  claimant  of  property  levied  on  by  execution  or 

other  legal  process,  ace.  448,  p.  422. 
Procedure  when  petition  has  been  filod,  sec.  450,  p.  424. 
Where  property  levied   on  claimed   by   third   person,  docket  entry  filing 

petition  claiming  property,  form  of,  sec.  451,  p.  425. 
Application  to  judge  for  appeal  after  lapse  of  ten  days,  may  be  by,  sec. 

678,  p.  561. 
Truth  of  facts  set  forth  in  for  appeal  granted  by  circuit  court  or  judge, 

not  controvertible,  sec.   670,  p.  562. 


Plaintiffg  (See  Parties  to  Actions)— 

Pleadinjfs  (See  Pltodings  in  Civil  Actions  Before  a  Justice)— 

Civil  actions  in,  before  a  justice,  sec.  100,  p    103. 
Form  in,  dispensed  with  before  a  justice,  sec.  100,  p.  103. 
Trial  of  case  in  absence  of,  sec.  100,  p.  193. 
Issue,  should  eventuate  in,  sec.  100,  p.  193. 
Technicalities,  intended  to  be  free  from,  sec.  100,  p.  103. 
Replication  in,  advisable,  sec.  100,  p.  193. 
Plaintiff,  on  part  of,  sec.  101,  p.  104. 
Complaint,  the,  sec.  101,  p.  104. 

sufficiency  of,  sec.  101,  p.  104. 

oral  or  in  writing,  may  be,  sec.  101,  p.  194. 

founded  on  note  or  writing,  sec.  101,  p.  194. 

filed,  when  should  be,  sec.  101,  p.  104. 
Docket  entry,  when  complaint  is  oral  and  form  of,  sec.  101a,  p.  195. 
Instances  of  oral  complaints,  sec.  101a,  p.  105. 
Complaints  written,  forms  of,  sec.  102,  p.  197. 

money  due  on  contract,  sec.  102,  p.  107. 

judgment,  money  duo  on,  sec.  102,  p.  107. 

services  rendered,  sec.  102,  p.  107. 

tort  against  railroad  company,  sec.  102,  p.   108. 

assault  and  battery,  sec.   102,  p.  100. 

timber,  cutting  down  and  converting,  sec.   102,  p.  200. 

joining  two  or  more  causes  of  action,  sec.  103,  p.  201. 
Statement  when  action  founded  on  account  or  note,  sec  104,  p.  201. 
Answer  of  defendant,  sec.  104a,  p.  201. 
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Defendant  cnn  not  r(>cover  against  plaintiff  without  pleading  on  his  part, 
aec.   H)4b,  pp.  201,  202. 

form  of,  denying  complaint,  aec.   105,  p.  202. 

form  of,  denying  complaint  in  part,  sec.  106,  p.  202. 

form  of,  pleading  payment,  sec.  107,  p.  203. 
payment  in  aerviccs,  aec.  107,  p.  203. 

general    payment   admissible    under^  denial   of   plaintiff's   claim, 
see.  107 (bb),  pp.  203,  204. 

statute  of  limitations,  sec.  107,  p.  204. 

statute  of  frauds,  sec.  107(d),  p.  204. 
Counter  claim,  what  it  embraces,  sec.  108,  p.  20.5. 
Form  of  answer  setting  up  recoupment,  sec.  lOR,  p.  206. 
Form  of  answer  pleading  set-off,  sec.  11.3,  p.  210. 
Account,  itemized,  when  may  be  required  to  be  filed,  sec.  113a,  p.  211. 
Credit,  set-off  or  counter  claim  to  be  pro<luced,  or  party  barred  from 

action  thereon,  sec.  113b,  p.  213. 
Set-off  or  counter  claim,  when  need  not  be  pleaded,  sec   113c,  p  214. 
Answer,  what  to  contain  when  claimed  title  to  real  estate  will  come  in 

question,  sec.  114,  p.  210. 
Answer,  the,  raising  question  of  title  to  real  estate,  sec.  117,  p.  223. 

form  of  such  answer,  sec.  IIS,  p.  224. 
Oral  defenses  that  may  be  made,  sec.  123,  p.  226. 
Docket  entries  when  answer  oral,  sec.  124,  p.  226. 

general  denial,  sec.  124,  p.  226. 

statute  of  frauds,  sec.  124,  p.  227. 

former  suit  pending,  sec.  124,  p  227. 

statute  of  limitations,  sec.  124,  p.  227. 

general  denial  in  action  for  tort,  sec.  124,  p.  227. 
Defective,  objection  to,  how  made,  sec.  127,  p.  228. 
Exceptions  to,  form  of,  sec.  128,  p.  230. 
Exception  to,  bow  disposed  of,  sec.  120,  p.  231. 
Docket  entry  overruling  exception  to,  form  of,  roc.  130,  p.  231. 

sustaining  exception  to,  form  of,  aec.  131,  p.  231. 

sustaining  part  of  exception  to,  sec.  132,  p.  231. 
Docket  entry  sustaining  exceptions  to  complaint  because  does  not  state 

cause  of  action,  form  of,  sec.  133,  p.  232. 
Docket  entry  sustaining  exceptions  to  answer  because  it  contains  no  de- 
fense, form  of,  sec.  134,  p.  232. 
Amendment  of  the,  sec   135,  p.  232. 
Statute,  scope  of  allowing  amendments  to,  sec.  136,  p.  232. 
Amendments  to,  when  may.be  made,  sec.  137,  p.  233. 
Circuit  court  in,  on  appeal  from  justice,  sec.  667,  p.  561. 
Unlawful  entry  and  detainer,  on  part  of  plaintiff  in,  sec.  512a,  p.  455. 

on  part  of  defendant  in,  sec.  5 1 2b,  p.  4$5. 
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Forms  of  action  not  required,  may  be  in  writing,  sec  100,  p.  193. 
or  oral  or  in  writing,  sec.  100,  p.  103. 
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if  oral,  muflt  be  entered  on  docket,  sec.  100,  p.  193. 
must  be  such  as  person. of  common  understanding  may  know  what 
intended  by,  sec.  100,  p.  103. 
What  to  be  required  before  trial,  sec.  100,  p.  103. 

can  be  no  trial  in  absence  of  pleadings,  sec.  100,  p.  104. 
Need  not  present  regular  issue,  sec.  100,  p.  104. 

should  eventuate  in  an  issue,  sec.  100,  p.  104. 
Intended  to  be  simple  and  free  from  technicalities,  sec.  100,  p.  104. 
Eeplication  by  plaintiff,  advisable,  sec   100,  p.  104. 

on  the  part  of  the  plaintifT,  sec.  101,  p.  104. 
Denominated  complaint,  sec.  101,  p.  104. 

Should  state  cause  of  action  in  plain,  direct  manner,  sec.  101,  p.  104. 
May  be  filed  at  any  time  before  tual,  sec.  101,  p.  105. 
May  be  oral,  sec.  101,  p.  105. 
Action  founded  on  note  or  other  writing,  what  must  be  filed,  sec.  101, 

p.  105. 
Complaint,  when  sufficient,  see.  101,  p.  10.>. 

docket  entry  when  complaint  is  oral,  form  of,  sec.  101a,  p.  105. 
illustrations  of  sulTiriency  of  docket  entry,  sec.  101a,  p.  195. 
for  work  and  material,  sec.  101a,  p.  196. 
on  promissory  note,  sec.  101a,  p.  106. 
for  negligence  by  mil  road  company,  sec.  101a,  p.  105. 
written  complaint,  form  of,  sec.  102,  p.  107. 
illustrative  forms  of,  sec.  102.  p.  197. 

for  money  due  on  contract,  sec.  102,  p.  197. 

for  goods,  wares  and  merchandise,  sec.  102,  p.  197. 

when  action  is  upon  a  judgment,  sec.  102,  p.  197. 

for  recovery  of  damages  for  a  wrong,  sec.  102,  p.  197. 

for   negligence   of   railroad  company   in   killing   stock,   sec. 

102,  p.  198. 
for  assault  and  battery,  sec.  102,  p.  199. 
for  cutting  down  and  converting  timber,  sec.  102,  p.  200. 
complaint  in  writing  joining  two  or  more  causes  of  action,  sec.  103, 

p.  201. 
statement  by  plaintiff  when  action  founded  upon  account,  note  or 
other  writing,  form  of,  sec.  104,  p.  201. 
Answer  of  the  defendant,  sec.  104a,  p.  201. 

may  be  in  writing  or  oral,  sec.  104a,  p.  201. 

may  contain  denial  of  complaint  or  some  part  thereof,  sec.   104a, 
p.  201. 
or  facts  constituting  defense  or  counter  claim,  sec.  104a,  p.  201. 
answer  denying  complaint,  form  of,  sec.  105,  p.  202. 
answer  denying  part  of  the  complaint,  form  of,  sec.  106,  p.  202. 
setting  up  facts  constituting  defense  in  .various  ways,  sec.  107, 
p.  203. 
pleading  payment,  form  of,  sec.  107,  p.  203. 
shorter  form  of  same,  sec.  107,  p.  203. 
payment  in  services  rendered,  sec.  107,  p.  203. 
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counter  claim,  what  it  embraces,  sec.  108,  p.  20.1. 

applies  to  defender  by  way,  of  recoupment  and  set-off,  sec. 
108,  p.  205. 
effect  of   pleading   recoupment  on   plaintiiTs  claim,  sec. 

108,  p.  20.'i. 
must  arise  out  of  contract,  sec.  108,  p.  205. 
on  recoupment,  judgment  can  not  be  rendered,  sec.  108. 

p.   20."). 
judgment   when   set-off   exceeds  plaintiff's   demand,   sec. 

108.  p.  205. 
answer   setting   up   recoupment  as   counter  claim,   form 
of,  sec.   109,  p.  200. 
another  form  Actting  up  recoupment,  sec.  110,  p.  207. 
when  defendant  may  Kct  off  demands  as  against  plain- 
tiff, sec.   110.  p.  208. 
plaintiff's  demand  must  be  founded  on  contract,  express 

or    implied,   sec.    110,   p.   208. 
set-off  must  be  founded  on  judgment  or  contract,   sec. 
110,  p.  208. 
when  founded  on  bond,  sec.  110,  p.  208. 
must   belong   to  defendant  at   time   action  brought, 
sec.  110.  p.  208. 
if    plaintiff's    demand    against    several,    sot-off   must    be 

joint,   sec.    110,   p.   208. 
when   plaintiff  sues   in   representative  capacity  as   trus- 
tee, nature  of  set-off  in  such  case,  sec.  110,  p.  208. 
when    suit    brought    by    executor,    set-off    must    be 
against  estate  of  decedent,  sec.   110,  p.  208. 
must  be  due  and  payable  at  time  of  trial,  sec.  110,  p.  208. 
observations  on  the  law  of  set-off,  sec.  Ill,  p.  208. 

unliquidated  daraaiges  can  not  be  subject  to  set-off,  sec. 

Ill,  p.  208. 
damages  for  breach  of  independent  contract,  not  allow- 
able as,  sec.  Ill,  p.  209. 
nor  damages   arising  out  of   tort,  sec.    Ill,  p.  209. 
not  available  unless  demands  are  mutual,  sec.  Ill,  p.  209. 
burden    of   proof,   rests   on    defendant,  sec.    HI,   p.   209. 
bond,  note,  bill  of  exchange  or  other  writing  upon  which 
action    or    off-set    founded    must    be    filed   with 
justice,  sec.    112,  p.  209. 
such  instrument  to  be  retained  by  the  justice  unless 
appeal  be  taken,  sec.   1 12,  p.  210. 
answer  when  set-off  is  pleaded,   forms  of,  sec.   113,  p.  210. 
when  notes  arc  relied  on  as  off-sets,  sec.  113,  p.  210. 
account  as  offset,  sec.  113,  p.  211. 
cattle  .sold  and  delivered,  sec.   113,  p.  211. 
itemized  aeeuunt  to  be  liled  when  justice  may  require,  sec.  113a, 
p.  211. 
general  rule  as  to  filing  account,  sec  llSa,  p.  211. 
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credit,  set-ofT  or  counter  claim  muht  be  produced  or  party  pre- 

eluded  from  maintaining  any  action  thereon,  when,  sec.  113b, 

p.  213. 

set-off  or  counter  claim  need  not  be  pleaded,  when,  sec.   113c, 

p.  214. 

if  it  exceed  the  plaintiff's  demand  more  than  $300  exclusive 

of  interest,  sec.  113c,  p.  214. 
if  a  judgment  rendered  before  commencement  of  action,  sec. 
113c,  p.  214. 
claims   already   in   suit  before   any   court   or  Justice,  sec.    113c, 
p.  214. 
Defendant  may  demand  trial,   though  plaintiff  does  not  appear,  when, 

sec.  113d,  p.  214. 
Answer,  what  to  contain  when  title  to  real  estate  comes  in  question,  sec. 
114,  p.  219. 
facts  showing  that  title  will  come  in  question,  sec.  114,  p.  219. 
must  be  verified  by  affidavit,  sec.  114,  p.  219. 
action  to  be  dismissed  if  justice  of  opinion  that  title  will  come  in 

question,  sec.   114,  p!  219. 
plaintiff  can  only  deny  such  facts  on  affidavit,  sec.  114,  p.  219. 
if   appear  on   trial  such   title  will   come   in   question,   action  to  be 
dismissed,   when,  sec.   114,   p.   210. 
Title  to  real  estate,  when  may  be  disputed  before  justice,  sec.  114,  p.  219. 
cases  in  which  it  may  come  in  question,  sec.  115,  p.  219. 
statute  relating  to  this  matter,  applies  to  all  civil  actions,  sec.  115, 
p.  220. 
to  actions  for  trespass  on  real   estate,  sec.   115,  p.  220. 
or  damages  to  same,  sec.  115,  p.  220. 
to  unlawful  entry  and  detainer,  sec.  115,  p.  220. 
cutting  timber,  sec.  115,  p.  220. 
overflowing  land,  sec.  115,  p.  220. 
recovery  of  purchase  price  of  land,  sec.  115,  p.  220. 
easements  thereon,  sec.  115,  p.  220. 
action  to  recover  rent,  sec.  115,  p.  220. 
use  and  occupation  of  land,  sec.   115,  p.  220. 
all  these  cases,  however,  may  be  tried  by  justice,  when,  sec.   115, 

p.  221. 
title  to  real  estate,  character  of  where  depriving  justice  of  jurisdic- 
tion, sec.   116,  p.  221. 
claim  of,  must  be  made  by  defendant  in  answer,  sec.  116,  p.  221. 
if  not,  trial  must  proceed,  sec.  115,  p.  221. 
when   answer  not  denied,   taken  as   true  and  action   to  be 
dismissed,  sec.  116,  p.  221. 
justice  must  determine  when  title  comes  in  question,  sec.   116, 
p    221. 
this  depends  upon  the  facts  of  each  cazie,  sec.  116,  p.  221. 
no  invariable  rule  to  determine  this  question,  sec.  116,  p.  221. 
general  rule  often  applied,  sec.  110,  p.  221. 
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if  case  may   be   decided  without   passing   on   title,  jurisdiction 

exists,  sec.   116,  p.  221. 
title  must  not  be  merely  an  equitable  one,  sec.  1L6,  p.  222. 
it  must  be  a  legal  one,  sec.  UG,  p.  222. 

such  legal  title  may  rest  upon  deed  or  adverse  possession, 
sec.    110,  p.   222. 
in  action  of  unlawful  entry  and  detainer  by  landlord,  such  title 

can  not  arise,  sec.  116,  p.  223. 
answer  raising  question  of  title  to  real  estate,  sec.  117,  p.  223. 
what  it  must  contain,  sec.  117,  p.  223. 

facts   showing   title  to   real   estate   will  come   in   ques- 
tion, sec.  117,  p    223. 
that  legal  title  will  come  in  question,  sec.  117,  p.  223. 
that  relation  of  landlord  and  tenant  does  not  eiiist, 
sec.  117,  p.  223. 
answer   raising   question   of   title   to   real  estate,   form  of, 
sec.   118,  p.  224. 
docket  entry  filing  answer  raising  .question  of  title  to 
real  estate,  form  of,  sec.   119,  p.  225. 
affidavit  of  plaintiff  denying  that  title  to  real  estate  will  come 
in  question,  form  of,  sec.   120,  p.  225. 
docket  entry   filing   affidavit  of  plaintiff   denying  truth   of 
facts   in  defendant's  answer  claiming  that  title  to  real 
estate  will  come  in  questiop,  form  of,  sec.    121,  p.  225. 
docket  entry  of  judgment  of  justice  upon  matter  arising  when 
title  to  real  estate  comes  in  question,  forms  of,  sec.  122, 
p.   226. 
when  facts  in  answer  not  denied,  sec.  122,  p.  226. 
when  facts  in  answer  are  denied,  sec.  122,  p.  226. 
Oral  defenses  that  may  be  made  before  a  justice,  sec.  123,  p.  226. 

all  may  be,  except  claim  that  title  to  real  estate  will  come  in  ques* 

tion,  sec.   123,  p.  226. 
must  be  entered  on  docket,  sec.  123,  p.  226. 
oral  answer  sufficient  when  complaint  in  writing  and  verified,  sec 

123,  p.   226. 
defendant  not  required  to  file  answer  in  writing,  when,  sec.  123,  p.  226. 
docket  entries  when  answer  is  oral,  forms  of,  sec  124,  p.  226. 
general  denial,  sec.   124,  p.  226. 
'  statute  of  frauds,  sec.  124,  p.  227. 

former  suit  pending,  sec.  124,  p.  227. 
statute  of  limitations,  sec.    124,  p.  227. 
general  denial  in  action  in  tort,  sec.  124,  p.  227. 
Counter  claim  of  plaintiff,  sec.  125,  p.  227. 

plaintiff  may  file  any  he  has  against  defendant,  sec.  125,  p.  227. 

burden  of  proof  rests  on  plaintiff,  sec.   125,  p.  227. 

same  principles  apply  as  to  same  matters  on  part  of  defendant,  sec 

12;"),    p.    227. 
counter  claim  filed  by  plaintiff,   form   of,  sec.    126,  p.  227. 
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Defective  pleadings,  objectionsi  to,  how  made,  see.  127,  p.  228. 

in  circuit  court,  usually  reached  by  demurrer,  sec.  127,  p.  228. 
in  justices'  courts,  it  is  otherwise,  sec.  127,  p.  228. 
no  demurrer  in  justices*  courts,  sec.  127,  p.  228. 
must  be  by  exception,  sec.  127,  p.  228. 

exception  need  not  be  in  any  particular  form,  sec.  127,  p.  228. 
should   designate   particular  ground   excepted   to,   sec.    127, 

p.  228. 
grounds  of  exception,  sec.  127,  p.  228. 

that  pleading  can  not   be  understood,  sec.   127,  p  228. 
that   it  contains   no   cause   of  action,  sec.    127,  p.   228. 
how  defective  pleading  may  be  cured,  sec.  127,  p.  229. 

advisable  to  reduce  exception  to  writing,  sec.  127,  p.  229. 
waiver  of  defect  in  pleading,  how  made,  sec.  127,  p.  229. 

on  appeal  to  circuit  court,  pleading  open  to  amendment,  sec.  127, 
p.  229. 
exceptions  to  pleading,  forms  of,  sec.  128,  p.  230. 
because  not  sufficiently  explicit,  sec.  128,  p.  230. 
because  it  contains  no  cause  of  action,  sec.  128,  p.  230. 
disposition  of  exceptions  to  pleadings,  how  made,  sec.  129,  p.  231. 
where  pleading  explicit  enough  to  be  understood,  sec.   129, 

p.  231. 
when  exceptions  well  founded,  sec.   129,  p.  231. 
if  pleadings  contain  no  cause  of  action,  sec.  129,  p.  231. 
overruling  exceptions,  docket  entry,  form  of,  sec.  130,  p.  231. 
sustaining  exceptions,  docket  entry,  form  of,  sec.  131,  p.  231. 
sustaining   part  of  exceptions,  docket  entry,  form   of,  sec. 

132,  p.  231. 
sustaining   exceptions   to  complaint   which   states   no  cause 

of  action,  docket  entry,  form  of,  sec. '133,  p.  232. 
sustaining  exceptions  to  answer  because  it  contains  no  de- 
fense, docket  entry,  form  of,  sec.   134,  p.   232. 
amendment  of  pleadings,  sec.  135,  p.  232. 
when  may  be  made,  sec.  135,  p.  232. 
made  during  trial,  continuance  on   account  of,  when,   sec.   135, 

p.   232. 
statute   allowing   amendments   to  pleadings,  scope   of,  sec.    136, 
p.  232. 
receives  broad  and  liberal  construction,  sec.  136,  p.  233. 
same  rule  obtains  in  justice's  court  as  in  circuit  court,  sec. 

136,  j>.  233. 
object  of,  furtherance  of  justice,  sec.  136,  p.  233. 

no   rule   defining   meaning   of   "furtherance    of   justice,*' 

sec.    136,   p.    233. 
rests  in  sound  discretion  of  the  justice,  sec.  136,  p.  233. 
rule  when  cause  of  action  or  ground  of  defense   is  partly 
defective,  sec.   136,  p.  233. 
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when  may  be  made,  sec.  137,  p.  233. 

before  trial,  usually  a  matter  of  course,  sec.   137,  p.  233. 

when  should  be  permitted  during  trial,  sec.  137,  p.  234. 
summons   commencing  action,   amendment   of,  sec    138,   p.   234L 

when  amendable,  sec.  138,  p.  234. 

by  correction  of  misnomer,  sec.  138,  p.  234. 

by  showing  capacity  in  which  plaintiff  sues,  sec.  138,  p.  235. 

by  correcting  date,  sec.  138,  p.  235. 

can  not  when  plaintiff  not  named  in,  sec.   138,  p.  235. 

when  issued  on  Sunday,  sec.  138,  p.  235 

return   upon   summons   commencing    action,   amendment   of, 
sec.   139,  p.  235. 
to  conform  to  facts,  sec.   139,  p.  235. 
amending  summons,  docket  entry,  form   of,  sec.  140,  p.  236. 
allowing  return  of  summons  to  be  amended,  docket  entry,  form 

of,  sec.  141,  p.  236. 
amendment  of  return  of  summons,  form  of,  sec    142,  p.  236. 
return  on,  when  made  by  private  person,  sec.  143,  p.  236. 

Poison- 
Administering  to  cattle  or  other  beast,  warrant  for,  form  of,  sec.  945,  p. 

775 
Murder  by,  warrant  for,  form  of,  sec.  059,  p.  785. 

Poor  person — 

Power  of  justice  as  to  removal  of,  to  county  wherein  he  was  last  legally 

settled,  sec.  736a,  p.  614. 
complaint  and  warrant  in  such  case,  sec.  736a,  p   614. 
complaint  of  overseer  of  the  poor  in  such  case,  form  of,  sec.  736b, 

p   614. 
warrant  in  such  case,  form  of,  sec.  736c,  p.  615. 
docket  entry  directing  removal  in  such  case,  form  of,  sec.  736d,  p.  615. 
docket  entry  in  such  case,  but  to  be  removed  upon  recovery  from 

illness,  sec.  736e,  pp.  616,  617. 


Powers,  duties  and  liabilities  of  justicei 

Shall  not  act  as  attorney  before  a,  sec.  704,  p.  597. 

penalty  for  so  acting,  sec.  704,  p.  597. 
Liable  for  acts  of  special  constable,  sec.  705,  p.  597. 
Liable  for  damages  for  sale  of  exempt  property  by  special  constable,  sec. 

705,  p   697 
Not  to  purchase  judgment  rendered  by  any  in  county,  sec.  706,  p.  598. 

punishment  for  violation  of  this  law,  sec.  706,  p.  598. 
Can  only  receive  money  when  he  has  given  bond,  sec.  707,  p.  598. 
Can  only  collect  money  on  claim  in  suit  before  him,  sec.  707,  p.  598. 

or  judgment  on  his  docket,  sec.  707,  p.  598. 
Sureties  on  bond  not  liable  for  money  collected  on  account  simply  placed 
in  his  hands  for  collection,  sec.  707,  p.  598. 
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When  claim  <*is  in  suit,"  sec.  707,  p.  698. 

Must  pay  over  money  coming  into  his  hands,  sec.  708,  p.  500. 

failure  to  pay  over  money  coming  into  his  hands,  sec.  708,  p.  599. 
liability  of  sureties  for  failure  to  pay  over  money  coming  into  his 
hands,  sec.  708,  p.  699. 
Not  to  purchase  property  sold  under  execution,  when,  sec.  709,  p.  599. 

penalty  for  so  doing,  sec.  700,  p.  609. 
Justice  to  deliver  docket  and  papers  to  his  successor,  sec.  714,  p.  603. 
What  to  be  done  with  docket,  papers  and  books  of  upon  death  of,  sec.  715, 

p.  603. 
Office  vacated  by  death,  removal  or  otherwise,  docket,  etc.,  to  be  delivered 

to  another  justice,  sec.  715,  p.  603. 
What  to  be  done  with  docket  and  papers  when  justice  absents  himself  for 
sixty  days,  sec.  716,  p.  603. 
to  be  deposited  with  the  other  justice  of  the  district,  sec.  716,  p.  603. 
if  none,  with  justice  of  adjoining  district,  sec.  716,  p.  603. 
Office  of  justice  so  absenting  himself  may  be  declared  vacant,  sec.  716, 

p.  603. 
Receipt  to  be  given  to  justice  delivering  docket  and  papers  when  de- 
manded, sec.  717,  p.  603. 
Powers  of  justice  to  whom  docket  and  papers  of  another  delivered,  sec. 
718,  p.  603. 
may  issue  execution  or  other  process  in  suits  entered  thereon,  sec. 

718,  p.  603. 
do  all  other  acts  in  relation  thereto  as  with  his  own,  sec.  718,  p.  603. 
return  of  execution  and  other  process  in  such  case,  sec.  718,  p.  603. 
Two  justices  in  place  of  two  retiring,  how  successor  of  each  designated, 

sec.  719,  p.  604. 
Acting  under  laws  of  Virginia,  sec.  720,  p.  604. 

delivery  of  dockets  and  papers  of  such,  sec.  720,  p.  604. 
transcripts  from  such  dockets,  sec.  720,  p.  604. 
Duty  of  to  pay  all  fines  collected  by  him  to  sheriff,  sec.  721,  p.  604. 
Duty  to  make  and  certify  annual  report  to  clerk  of  all  fines  imposed 
during  preceding  year,  sec.  722,  p.  604. 
list  of  such  fines,  sec.  722,  p.  604. 
what  to  be  stated  in  such  list,  sec.  722,  p.  604. 
penalty  for  failure  to  make  and  certify  such  list,  sec.  722,  p.  604. 
duty  of  clerk  of  county  court  upon  receiving  such  certificates,  sec. 

722,  p.  605. 
form  of  such  list,  sec.  723,  p.  605. 
Ordinarily  not  liable  for  negligence  while  acting  judicially,  sec.  737,  p.  619. 
When  acting  in  quasi-judicial  capacity,  sec.  737,  p   619. 
When  he  acts  from  malicious  or  corrupt  motives,  sec.  737,  p.  619. 
Willful  and  corrupt  act  without  any  jurisdiction,  sec.  737,  p.  619. 
Liability  of  justice  for  acts  of  deputed  officer,  sec.  7^5a,  pp.  597, '598. 
Collection  of  money  after  return  day,  sec.  711a,  pp.  600,  601. 
Liability  of  constable  for  moneys  received  on  account  of  claims,  sec.  711a, 
pp.  600,  60L 
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Failure  of  officer  to  make  return  or  execution  or  order  of  sale,  sec.  711b, 
p.  601. 
evidence  of  such  failure,  sec.  711b,  p.  601. 
Power  of  justice  as  to  removal  of  poor  person  to  county  wherein  he  "was 
last  settled,  sec.  736a,  p.  614. 
complaint  nnd  warrant  in  such  case,  sec.  73Ga,  p.  G14. 
form  of  complaint  of  everseer  of  poor  in  such  case,  sec.  736b,  p.  614. 
form  of  warrant  for  removal  in  such  case,  sec.  736c,  p.  615. 
form  of  docket  entry  for  removal  in  such  case,  sec.  736d,  pp.  615, 

616. 
from  illness,  see.  736e,  pp.  616,  617. 
Inspection  of  license,  right  of  justice  to  make,  sec.  736f,.p.  618. 
Fire,  in  certain  localities,  duty  of  justice  to  investigate  cause  of  ori^n 

of,  etc.,  sec.  736g,  p.  618. 
Appointment  of  peace  officers  for  agricultural  and  mechanical  association. 

docket   entry,  sec.  736i,  pp.   618,  619. 
Legislative  election  contests,  justice  may  issue  subpoenas  for  witnesses 
in,  sec.  736j,  p.  610. 

Practicing  medicine — 

Without  a  license,  warrant  for,  form  of,  sec.  1013,  p.  837. 

Presumptions — 

What   is  presumptive  evidence,  sec.  208,  p.  302. 

Definition  of,  sec.  268,  p.  302. 

Instances  of  presumptive  evidence,  sec.  260,  p.  303. 

identity  from  name,  sec.  260,  p.  303. 

ownership  of  property  from  possession,  sec.  260,  p.  303. 

innocence  of  person  charged  with  crime,  sec.  260,  p.  303. 

mental  capacity  and  sanity,  sec.  260,  p.  303. 

knowledge  of  the  law,  sec.  269,  p.  303. 

continuance  of  given  state  of  facts,  sec.  260,  p.  304. 

death  from  absence,  sec.  260,  p.  304. 

receipt  of  letter  from  mailing  it,  sec.  269,  p.  304. 

withholding  evidence,  sec.  269,  p.  304. 

suppression  or  spoliation  of  evidence,  sec.  260,  p.  304. 

Prevention  of  crime  (See  Breach  of  Peace)— 

Law  relating  to  the,  sec.  18v,  pp.  103-106. 

Priority — 

Attaching  creditors,  among,  sec.  302,  p.  386. 

how  determined,  sec.  303,  p.  387. 
Notice  to  have,  among  attaching  creditors  determined,  form  of,  sec.  394, 
p.  387. 

Prize  fight — 

Fighting  a,  warrant  for,  form  of,  sec.  962,  p.  789. 

Second  or  trainer,  acting  as  in,  warrant  for,  form  of,  sec.  963,  p.  789. 

Assistance  in  a,  warrant  for,  form  of,  sec.  964,  p.  790;. 
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Plaintiffs  in  actions  on  contracts,  who  should  be,  sec.  41,  p.  144. 
general  rule,  in  whose  name  brought,  sec.  41,  p.  144. 
who  may  not  sue,  sec.  41,  p.  144. 

on  bonds  taken  under  chapter  iiO  of  the  code,  sec.  41,  p.  145. 
on  bonds  not  taken  under  said  chapter,  sec.  41,  p.  145. 
assignee  may  sue  in  his  own  name,  sec.  41,  p.  145. 

and  unite  claims  payable  to  himself  with  those  payable  as  as- 
signee, sec.  41,  p.  145. 
or  may  sue  in  name  of  original  payee,  sec.  41,  p.  145. 
import   of   word   **writing"   with   reference   to  assignments,   sec.   41, 
p.  145. 
includes  insurance  before  loss,  when,  sec.  41,  p.  145. 
after  loss,  sec.  41,  p.  145. 
does  not  include  unearned  salary  of  public  officer,  sec.  41,  p.  145. 

parties  plaintiff  in  suit,  sec.  41,  p.  145. 
upon  deeds  or  indentures  inter  partes,  sec.  41,  p.  146. 
upon  deed  poll,  sec,  41,  p.  140. 

upon  contracts  for  the  benefit  of  third  parties,  sec.  41,  p.  146. 
covenant  of  promise  made  for  sole  benefit  of  third  person  not  party 

to  instrument,  sec.  41,  p.  146. 
when  party  to  contract  or  instrument  is  dead,  sec.  41  >  p.  146. 

.  must  be  brought  in  name  of  personal  representative,  sec.  41,  p. 
146. 
contract  made  in  wrong  name,  sec.  41,  p.  146. 
suits  by  partners,  sec.  41,  p.  146. 

must  be  in  name  of  individual  members,  sec.  41,  p.  146. 
dormant  partner  need  not  join,  sec.  41,  p.  147. 
where  infant  sues,  sec.  41,  p.   147. 

must  be  by  guardian  ad  litem,  sec.  41,  p.  147. 
must  consent  to  act,  sec.  41,  p.  147. 
consent  must  be  given  in  writing,  sec.  41,  p.  147. 
guardian  for  the  suit  in  effect  next  friend,  sec.  41,  p.  147. 
Joinder  of  different  persons  in  same  action  as  plaintiffs  on  contract,  sec. 
42,  p.   147. 
general  rule  with  reference  to,  sec.  42,  p.  147. 
all   must  unite  as  plaintiffs  in  joint  contract,  sec.  42,  p.   148. 
upon  death,  survivor,  must  sue,  sec.  42,  p.  148. 
upon  death  of  all,  personal  representative  of  last  survivor  must  sue, 

sec.  42,  p.  148. 
different  personal  representatives  of  joint  contractors  can  not  unite 

as  plaintiffs,  sec.  42,  p.    148. 
but  two  or  more   personal  representatives  of   same   decedent   must 
unite,  sec.  42,  p.  148. 
•         in  case  of  death  of  one  or  more  partners,  survivors  must  sue,  sec. 
42,  p.  148. 
intcrcHts  under  separate  contracts,  joinder  of  plaintiffs,  sec.  42,  p.  148. 
riglit  to  use  names  of  co-plaintiffs  who  refuse  to  join  in  action,  sec. 
42,  p.  148. 
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Consequence  of  bringing  action  in  name  of  wrong  party,  sec.  43,  p.  149. 
when  action  not  brought  in  name  of  all  parties  in  actions  on  con- 
tract, sec.  43,  p.  149. 
how  objection  raised  when  plaintiff  has  no  right  to  sue,  sec.  44,  p.  149. 
how  raiised  where  necessary  parties  as  plaintiffs  have  not  been  joined 
in  the  action,  sec.  44,  p.  140. 
Who  may  bring  action  in  matters  of  tort,  sec.  4.5,  p.  149. 

general  rule  as  to  plaintiff  in  action  of  tort,  sec.  4«'i,  p.  149. 
must  be  brought  in  name  of  him  who  has  suffered  or  sustained  dam- 
age by  reason  of  the  wrong  committed,  sec.  4.5,  p.  149. 
who  may  sue  for  injuries  from  assault  and  battery,  sec.  45,  p.  149. 
from  negligence,  sec.  45,  p.  149. 

plaintiff  where  relation  of  master  and  servant  exists,  sec.  45,  p.  150. 
where  relation  of  parent  and  child  exists,  sec.  45,  p.  l.'K). 

when  child  should  sue  in  his  own  name  by  guardian,  sec.  45, 

p.  150. 
when  parent  may  sue  for  injury  to  child,  sec.  45,  p.  150. 
husband  and  wife,  who  to  sue  when  such  relation  exists,  sec.  45,  p. 

150. 
death  by  wrongful  act,  who  may  sue  for,  sec.  45,  p.  151. 

must  be  in  the  name  of  personal  representatives,  sec.  45,  p.  151. 
injuries  to  real  property,  who  may  sue  for,  sec.  45,  p.  151. 

plaintiff  in  such  case  must  have  actual  or  constructive  posses- 
sion, sec.  46,  p.   151. 
permanent  injury  to  real  property,  who  may  sue  for,  sec.  45,  p.  151. 
injury  to  personal  property,  who  may  sue  for,  sec.  45,  p.  151. 
Joinder  of  parties  plaintiff  in  actions  of  tort,  sec.  4G,  p.   152. 
general  rule  in  such  case,  sec.  46,  p.  152. 
persons  having  joint  interest  must  unite,  sec.  46,  p.  152. 
having  separate  interests  but  sustaining  joint  damage,  sec.  46,  p.  152. 
persons  having  joint  interest,  when  must  join  as  parties,  sec.  46,  p. 

152. 
personal  injuries  sustained  by  wife,  whetlier  husband  must  join,  sec. 
46,  p.  152. 
Who  should  be  sued  or  made  defendants  in  actions  on  contract,  sec.  47, 
p.  152. 
general  rule  in  such  case,  sec.  47,  p.  152. 
must  be  the  person  who  made  contract,  though  made  by  agent,  sec.  47, 

p.  152. 
on   simple   contract  he   who   made   the   promise  or   to   whom   credit 

was  given,  sec.  47,  p.  152. 
under  seal,  the  party  who  made  the  covenant  or  obligation,  sec.  47, 

p.  152. 
when  name  of  defendant  is  ficticious  or  nut  known,  sec.  47,  p.  152. 
or  when  suit  is  brought  in  wrong  name,  sec.  47,  p.  152. 
Joinder  of  parties  defendant  in  actions  on  contracts,  sec.  48,  p.  154. 
general  rule  in  such  case,  sec.  48,  p.  154. 
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when  two  or  more  are  jointly  bound,  aU  must  be  sued,  sec.  48,  p.  154. 
they  can  not  be  sued  separately  in  different  actions,  sec.  48,  p. 

155. 
right  to  separate  summons  does  not  change  this  rule,  sec.  48,  p. 

155. 
when  joint  promissor  or  obligor  is  dead,  survivor  must  be  sued,  sec. 

48,  p.   155. 
if  all  have  died,  personal  representative  of  last  survivor  must  be 

sued,  sec..  48,  p.  155. 
Who  should  be  defendants  in  actions  of  tort,  sec.  40,  p.  155. 
general  rule  in  such  case,  sec.  40,  p.  155. 
person  causing  injury  liable  to  the  action,  sec.  40,  p.  155. 
private  corporations  suable  for  their  torts,  sec.  40,  p.  156. 
municipal  corporations  suable  .for  torts,  when,  sec.  40,  p.   155. 
when  not  suable  for  torts  of  officers,  sec.  40,  p.  155. 
Joinder  of  parties  defendant  in  actions  of  tort,  sec.  50,  p.  156. 

all  who  commit  tort  may  be  united  in  the  action,  sec.  50,  p.  156. 
or  any  one  or  more  may  be  sued,  sec.  50,  p.  156. 
release  of  one  tort-feasor,  effect  of  under  statute,  sec.  50,  p.  156. 
Consequences  of  nonjoinder  or  misjoinder  of  parties  defendant,  and  how 

this  objection  raised,  sec.  51,  p.   156. 
can  not  be   by  plea  in  abatement,  sec.   51,  p.   156. 
may  be  raised  orally  or  in  writing,  sec.  51,  p.  156. 
waiver  of  objection,  sec.  51,  p.   156. 
if  action  on  joint  contract  proof  must  show  such  joint  contract,  sec. 

61,  p.   156. 
defects  of  nonjoinder  or  misjoinder  curable  by  amendment,  sec.  51, 

p.   156. 
How  civil  action  before  justice  commenced,  sec.  52,  p.  157. 
when  commenced,  sec.  52,  p.  157. 

may  be  by  appearance  and  agreement  of  parties,  sec.  52,  p.  157. 
or  by  summons,  sec.  52,  p.  157. 

is.  commenced  when  summons  delivered  to  be  served,  sec.  52,  p.  157. 
how  commenced  when  by  appearance  and  agreement  of  parties,  sec. 

52a,  p.   157. 
docket  entry  when  suit  commenced  by  appearance  and  agreement  of 

parties,  form  of,  sec.  52b,  p.  158. 
form  of  the  summons,  sec.  53,  p.  158. 

form  of,  for  recovery  of  specific  personal  property,  sec.  53,  p.   150. 
purpose  of  is  to  bring  defendant  into  court  to  answer  the  ccfmplaint, 

sec.  53,  p.  150. 
plaintiff  should  set  forth  his  cause  of  action  in  his  complaint,  sec. 

63,  p.  150. 
not  in  the  summons,  sec.  53,  p.  150. 

not  intended  to  supply  office  of  complaint,  sec.  53,  p.   150. 
summons  in  unlawful  entry  and  detainer,  form  of,  sec.  54,  p.  159. 
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Essential  requiAitofl  of  a  summons,  sec.  55,  p.  160. 

when  void  so  as  not  to  be  amendable,  sec.  55,  p.  100. 

when  does  not  run  in  name  of  state,  sec.  55,  p.   ICO. 

when  returnable  within  less  than  five  or  more  than  thirty  day  a, 

sec.   55,   p.    101. 
if  not  signed  by  justice,  sec.  55,  p.   101. 
when  summons  is  sufficient  and  may  not  be  quashed  or  set  aside, 
sec.  50,   p.    102. 
if  it  state  a  legal  cause  of  action  and. in  other  respects  sufficient, 
sec.  50.  p.   103. 
How  defect  in  a  summons  or  its  return  is  reached,  sec    57,  p.  104. 

if   summons   or   return   thereon   defective,   reachable   by   motion   to 

quash,   sec.   57,   p.    104. 
special   ap|>earance  to   quash    necessary,   sec.   57,  p.    104. 
docket  entry  submitting  motion  to  quash  summons  or  return  there- 
on, form   of,  sec.  58,   p.   104. 
sustaining  motion  to  quash  summons  or  return  thereon,  form  of,  sec. 

50,   p.    105. 
amending  return  on  summons,  form  of  docket  entry,  sec.  59,  p.  105. 
action  not  to  be  dismissed  ou  qua^hlng  summons,  wlien,  sec.  59,  p.  ICi. 
overruling  motion  to  quash  summons,  form  of  docket  entry,  sec.  60, 
p.    106. 
\yaiver  of  defects  in  summons  or  service  thereof,  what  constitutes,  sec. 
61,    p.    100. 
general  appearance,  sec.  01,  p.  100. 
agreeing  or  moving  to  continue  case,  sec.  01,  p.  100. 
appeal  to  circuit  court,  sec.  01,  p.   100. 

pleading  to  action,  when  suit  in  wrong  name,  sec.  01,  p.  100. 
appearance  relieves  from  effect  of  void  process,  sec.  01,  p.  106. 

exception  in  case  of  unlawful  entry  and  detainer,  sec.  01,  p.  166. 
How  appearance  before  a  justice  may  be  made,  sec.  02,  p.  107. 
may  be  in  person,  sec.  02,  p.  107. 
or  by  agent  or  attorney,  sec.  02,  p.   107. 

who  may  act  as  agent  or  attorney  before  a  justice,  sec.  62,  p.  107. 
authority  to  act  may  be  verbal  or  written,  sec.  02,  p.  107. 
no  justice  or  constable  to  act  as  agent  or  attorney  before  justice, 

sec.  02,  p.  107. 
penalty  for  justice  or  constable  acting  as  agent  or  attorney,  sec.  62, 
p.    107. 
Forma  to  be  used   in  the  summons  where  parties  sue  or  are   sued  as 
partners,  sec.   03,  p.   107. 
when  part  or  joint  parties  are  dead,  sec.  64,  p.  108. 
where   separate   summons    is    issued   against   one   or   more    persons 

jointly,  sec.  05,  p.  108. 
where  an  infant  is  plaintiff,  sec.  00,  p.  100. 

form  of  docket  entry  appointing  guardian  ad  litem  for  infant 

plaintiff,  sec.  07,  p.  100. 
form  of  writing  to  be  signed  by  person  appointed  guardian  ad 
litem  for  infant  plaintiff,  sec.  68,  p.  160. 
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form  of  docket  entry  appointing  guardian  an  litem  for  infant 
defendant,  sec.  60,  p.  170. 
form  to  be  used  in  summons  when  defendant's  name  is  not  in  full, 
sec.  70,  p.   170. 
-when  name  not  correct,  sec.  70,  p.  170. 
when  name  is  not  known,  rco.  70,  p.  170. 
Statute  prescribing  regulation  for  appointment  of  guardian  ad  litem  for 

infant   plaintiff  or  defendant,  sec.  71,  p.   172. 
Direction  of  summons,  to  whom  to  be  made,  sec.  72,  p.   175. 

may  be  to  any  constable  in  the  county  where  issued,  sec.  72,  p.  176. 
or  to  any  person  specially  deputed,  sec.  72,  p.  175. 
may  be  directed  by  name  or  official  designation,  sec.  72,  p.  175. 
appointment  of  special  constable  and  direction  of  summons  or  other 

process,  provisions  of  statute,  sec.  73,  p.  175. 
docket  entry  appointing  special  constable,  form  of,  sec.  73a,  p.  175. 
justice  liable  for  acts  of  special  constable,  provision  of  statute  re- 
lating to,  sec.   73b,  p.   176. 
direction  of  summons  when  suit  is  for  violation  of  an  ordinance  of 

a  town  or  village,  statute  relating  to,  sec.  74,  p.  176. 
service  of  summons  or  other  process  upon  a  natural  person,  how 
made,  statute  relating  to,  sec.  75,  p.  177. 
by  reading,  sec.  75,  p.  177. 

stating  its  contents  and  informing  him  of  time  and  place  re- 
quired to  appear,  sec.  75,  p.   177. 
delivering  copy  thereof,  sec.  75,  p.  177. 
if  not  found,  by  delivering  a  copy  to  wife  and  giving  information 

of  its  purport,  sec.  75,  p.  177. 
or  if  she  be  not  found  by  delivering  copy  to  member  of  family, 

sec.  75,  p.  177. 
or  if  no  one  found,  by  posting  copy  on  front  door  of  abode,  sec. 
75,  p.   177. 
Service  of  notice  on  guardian  ad  litem,  agent  or  attorney,  statute  re- 
lating to,  sec.  76,  p.  177. 
when  agent,  attorney  or  guardian  appointed  service  may  be  made 

on  him,  sec.  76,  p.  177. 
notice  to  adverse  party  may  be  served  on  guardian,  sec.  76,  p.  177. 
copy  to  be  delivered  to  minor,  when,  sec.  76,  p.  177. 
may  be  served  on  mother  of  minor,  when,  sec.  76,  p.  177. 
on  person  having  his  care  or  control,  sec.  70,  p.  177. 
service  on  minor,  when  sufficient,  sec.  76,  p.  177. 
Service  of  summons  or  other  process  upon  domestic  corporation,  statute 
relating  to,  sec.  77,  p.   178. 
to  be  served  upon  president  or  chief  officer,  sec.  77,  p.  178. 
or  on  any  officer,  director,  trustee  or  agent,  when,  sec.  77,  p.  178. 
service  to  be  at  principal  office  or  place  of  business,  sec.  77,  p.  178. 
county  in  which  service  to  be  made,  sec.  77,  p.  178. 
on  agent,  though  not  residing  in  what  county,  sec.  77,  p.  178. 
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Service  of  summons  or  other  process  upon   foreign  corporation,  see.  78^ 
p.   178. 
mode  of  service  on  such  corporation,  sec.  78,  p.  178. 
Service  of   summons  or  other   process   on   foreign   insurance   or  express, 
company,  statute  relating  to,  sec.  79,  p.  178. 
how  service  to  be  made,  sec.  79,  p.  178. 
where  service  to  be  made,  sec.  79,  p.   178. 
on  attorney  of  such  company,  sec.  79,  p.  178. 
Service  of  summons  or  other  process  upon  bank  of  circulation,  how  made, 

sec.  80,  p.  179. 
Service  of  summons  or  other  process  upon  corporations  by  delivery   to 
persons  other  t)ian  those  named  in  sees.  75,  76  and  77,  aec.  81, 
p.  179. 
may  be  had  upon  any  corporation  by  service  upon  person  appointed 

to  accept  service  of  process,  sec.  81,  p.   179. 
on  city,- town  or  village,  upon  its  mayor,  sec.  81,  p.  179. 
or  upon  two  members  of  the  council,  sec.  81,  p.  179. 
upon  railroad  company,  by  delivery  of  copy  of  summons  on  depot  or 
station  agent,  sec.  81,  p.   179. 
County  in  which  service  upon  corporation  must  be  made,  sec  82,  p.  179. 
Acknowledgment   in   writing   of  service   same    as   personal   service,   aec. 

82a,  p.    179. 
Appearance  to  answer  action  same  as  personal  service,  see.  82a,  p.   ISO. 
Ccirporation  can    not   be   served   outside   of   county    in   which   justice    is 

sitting,   sec.   83,   p.    180. 
Return  of  personal   service  of  summons  upon  natural  person,  form   of, 

sec.  84,  p.   180. 
Betum  of  service  made  by  delivery  of  copy  to  wife  or  member  of  family, 

form  of,  sec.  85,  p.  181. 
Return  of   service   on  corporation  made   upon   president  or  other  cbief 

officer,  form  of,  sec.  86,  p.  183. 
Return  of  service  upon  corporation  when  made  upon  any  officer,  director, 

trustee  or  agent,  form  of,  sec.  87,  p.   183. 
Return   of  service  upon   corporation   when   made   upon   its   attorney   of 

record,  form  of,  sec.  88,  p.  184. 
Return  of  service  upon  foreign  corporation  doing  business  in  this  state, 

form  of,  aec.  89,  p.  184. 
New  summons,  when  may  be  issued,  sec.  90,  p.  185. 
when  there  has  been  no  service,  sec.  90,  p.  185. 
or  return  of  service,  sec.  90,  p.  185. 
Security  for  costs,  when  plaintiff  may  be  required  to  give,  statute  relating 
to,  sec.  91,  p.  185. 
can  only  be  required  when  plaintiff  non-resident,  sec.  91,  p.  185. 
may  be  demanded  before  or  after  summons  issues,  sec.  91,  p.  185. 
when  plaintiff  removes  from  state,  sec.  91,  p.  185. 
failure  to  give  when  required,  suit  to  be  dismissed,  sec.  91,  p.  185. 
how  may  be  given,  statute  relating  to,  sec.  92,  p.  186. 
may  be  by  depositing  sufficient  sum  of  money  with  the  justice,  sec 
92,  p.  186. 
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by  bond  with  good  security  in  proper  penalty,  sec.  02,  p.  186. 

bond  for,  form  of,  sec.  93,  p.  18B. 

docket  entry  showing  security  for  given,  sec.  fl4,  p.  187. 

bond  for  where  the  plaintiff  has  removed  from  state  since  bringing 

suit,  form   of,  sec.  9o,  p.   187. 
judgment  on  bond  given  for  security  for  costs,  how  taken,  statute 

relating  to,  sec.  OA,  p.  188. 
notice  to  take  judgment  on  bond  given  for,  form  of,  sec.  07,  p.  188. 
Plaintiff  must  sue  for  his  entire  claim,  statute  relating  to,  sec.  08,  p.  188. 
several  demands  against  same  defendant  on  contract  to  be  included 

in  same  action,  when,  sec.  OS,  p.  188. 
bringing  action  for  part  bar  as  to  residue,  sec.  08,  p.  188. 
may  only  bring  action  on  demand  due  at  the  time  of  suit,  sec.  08, 

p.  188. 
can  not  unite  demands  against  two  or  more  persons,  when,  sec  00, 

p.  180. 
claims  which  may  be  joined  in  one  action,  sec.  00,  p.   180. 
where  aggregate  amount  exceeds  three  hundred  dollars,  must  sue  in 

circuit  court,  sec.  00,  p.  180. 
claims  founded  on  contract  must  not  be  joined  with  those  in  tort, 

sec.  00,  p.  180. 
Affidavit  of  plaintiff  in  action  upon  account  for  money  due  on  contract, 

sec.  113f,  p.  215. 
of  defendant  denying  all  liability  on  contract,  sec.  Il3g,  p.  216. 
of  defendant  denying  part  of  liability  and  admitting   the  balance, 

sec.   113h.  pp.  216,  217. 
Of  docket  entry  where  plaintiff  has  verified  his  account  by  affidavit,  and 

no  counter  affidavit  filed,  sec.  113i,  pp.  217,  218. 
Where    plaintiff   has    verified    his    account   and    defendant    files    counter 

affidavit  denying  all  liability,  sec.   113j,  p.  218. 
Where    plaintiff   has    verified    his    account   and    defendant   files    counter 

afiidavit,  sec.  113k,  pp.  218,  219. 

Profane  swearing— 

Jurisdiction  of  justice,  sec.  18n(k),  p.  .52. 
Warrant  for,  form  of,  sec.   1027,  p.  857. 

Prohibition  law  (See  Intoxicating  Liquors) — 

Violations  of,  sees.  18n(p)I-(p)XlV,  pp.  56.05d. 

unlawful  to  manufacture  or  sell,  sec.  18n(p)l,  pp.  56,  57. 

does  not  apply  in  certain  cases,  sec.   18n(p)II,  pp.  57-50. 

club  house,  unlawful  to  keep  or  maintain,  sec.  18n(p)in,  pp.  50,  60. 

liquors,  unlawful  to  have  at  restaurant,  etc.,  sec.  18n(p)IV,  pp.  60,  61. 

advertising  for  sale  of  liquors,  unlawful,  sec.  18n(p)V,  p.  61. 

nuisances,   what  houses   deemed  where   liquors   are  stored   for  sale, 

sec.   18n(p)Vl,  pp.  61,  62. 
automobile  or  other  vehicle  used  in  transportation  of  liquors  may  be 

confiscated,  sec.  18n(p)V1,  pp.  61,  62. 
procedure  in  cases  of  confiscation,  sec.  18n(p)VI,  p.  62. 


1112  INDEX. 

Prohibition  law — Continued. 

ofTieerB  and  employees  of  corporations  liable  for  Tiolations  of,  sea 

18n(p)VII,  p.  62. 
minor  or  person  of  intemperate  habits,  unlawful  to  give  liquor  to, 

sec.    18n(p)VIII,  p.  64. 
more  than  one  quart  every  thirty  days,  unlawful  to  bring  into  state, 

sec.  18n(p)IX,  pp.  65,  65a. 
common  carrier,  unlawful   to  receive  liquor   from,   18n(p)X,  p.  65a. 
jurisdiction  of  justice  for  violations  of,  sec.  18n(p)XI,  pp.  65a,  6ob. 
transportation  of  liquors  into  this  state,  unlawful  to  order  or  cause, 

sec.   18n(p)XII,  p.  6ob. 
selling  or  ordering  for  the  purpose  of  transportation  into  this  state, 

unlawful,  sec.  18n(p)XlII,  p.  65c. 
moonshine  still  or  any   interest  in,  unlawful  to  own  or  have,  sec. 

18n(p)XlV,  pp.  65c,  65d. 
Forms  of  warrants  for  violations  of — 

for  second  offense  for  sale  of  liquor,  sec.  974x,  pp.  813,  814. 

for  sale  or  exposure  for  sale  of  liqtiors,  see.  1130,  p.  916. 

for  keeping  or  storage  of  liquors,  sec  1131,  pp.  916,  917. 

for  having  liquors  at  place  other  than  home,  sec.  1133,  pp.  917,  918. 

for  keeping  liquors  at  club  house,  sec.  1132,  p.  917. 

for  advertising  liquors  for  sale,  sec.  1134,  p.  91S. 

for  keeping  house  where  liquors  are  stored,  sec.  1135,  pp.  918,  919. 

for  giving  liquors  to  minor,  sec.  1136,  p.  919. 

for  bringing  into  state  more  than  one  quart,  sec.  1137,  pp.  919,  920. 

for  receiving  from  common  carrier,  sec.  1138,  p.  920. 

for  arrest  for  engaging  in  manufacture  of  liquor,  sec.  1138a,  pp.  920, 

921. 
for  sale  of  liquor  b;|^  druggist,  sec.  1160,  p.  934. 
for  keeping  moonshine  still,  sec.  1161,  pp.  934,  935. 
for  having  in  possession  moonshine  liquor,  sec  1162,  p.  935. 

Prosecuting  attorney — 

Duty  of  to  appear  on  behalf  of  woman  in  bastardy  case,  sec.  796,  p.  665; 

Provisions — 

Warrant,  form  of,  for  selling  diseased,  or  unwholesome,  sec  1014,  p.  837. 

Public  contracts — 

Warrant,   form   of,   against   officer   for    being   interested   in,   sec    1022, 

pp.   841,   842. 


Public  conveTance  or  vehicli 

Warrant,  form  of,  for  injuring  person  in  the  management  of,  sec.  976, 
p.  817. 

Public  property — 

Execution  may  not  be  levied  on,  sec  600,  p.  510. 
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Quashixig  execution — 

Motion  after  reasonable  notice,  must  be  on,  see.  652a,  p.  536. 
When  execution  will  be  quashed,  sec.  Go2a,  p.  536. 
Time  when  execution  will  be  quashed,  sec.  05*ia,  p.  536. 
Action  of  justice  quashing  appealable,  sec.  652a,  p.  536. 


Bailroad  company — 

Process  against  service  upon,  sec.  77,  p.  178. 

service  on  depot  or  station  agent,  sec.  81,  p.  179. 

Conductor  of,  keeping  door  of  car  locked  while  car  in  motion,  warrant 
for,  form  of,  sec.  078,  p.  818. 

Person  intoxicated  while  in  charge  of  locomotive  or  while  acting  as  con- 
ductor or  brakeman,  warrant  for,  form  of,  sec.  987,  p.  822. 

Warrant,   form   of,   for   injuring   or   destroying   any   bridge,   track,   etc., 
sec.  988,  p.  823. 

Warrant,   form    of,    for   jumping    on    or   off   a   moving   train,   sec.   989, 
pp.  823,  824. 


Warrant  for,  form  of,  sec.  965,  p.  790. 

Carnal  knowledge  of  girl  under  age  of  fourteen,  warrant  for,  form  of, 

sec.  966,  p.  791. 
Attempt  to  commit,  warrant  for,  form  of,  sec.  967,  p.  791. 

£eal  property— 

Action  in  cases  of  injuries  to,  sec.  45,  p.   140. 

Jurisdiction,  justice  no,  in  cases  involving  title  to,  sec.  18m,  p.  34. 

Trespass  to,  jurisdiction  of  justice,  sec.  18b,  p.  20. 

Recall  of  execution  (See  Execution) — 

Form  of,  upon  giving  additional  stiiy  bond,  sec.  631,  p.  524. 

Receipt — 

Form  of,  to  be  given  by  officer,  where  possession  of  property  is  left  with 

owner,  sec.  615,  p.  51S. 
Docket  entry  showing  of  money  by  justice  in  lieu  of  property  retained  by 

defendant  upon  bond  given,  sec.  386,  p.  383. 
Justice  to,  delivering  docket  and  papers,  when^  sec.  717.  p.  603. 

Receiving  stolen  goods — 

Warrant  for,  form  of,  sec.  969,  p.  792. 
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Justice  to  certify  to  clerk  of  circuit  court,  sec.  18x(k),  p.  08. 

Order  discharging  to  be  filed  with  clerk,  sec.  18x(l),  p.  08. 

Quashed,  not  to  be,  when,  sec.  18q(m),  p.  09. 

Waiver  of  examination,  accused  to  give  upon,  sec.  IBs,  p.  90. 

Permitted  to  give,  when,  sec/  18t,  p.  100. 

Arrested  for  riot,  rout,  etc.,  may  give,  sec.  I8u(c),  p.  103. 

Intention  to  commit  an  offense,  may  be  required  of,  when,  sec.  18T<b), 

1».  104. 
Requiring  person  to  give  to  keep  peace,  appeal  in  such  case,  sec.  18v(d), 

p.  104. 
Affray,   committing    in   presence   of   officer,   required   in   such   case,   sec. 

18x(g),  p.   106. 
Bastardy  cases,  continued  in  full  force,  when,  sec.  7S4g,  p.  654. 
Appearance  of  accused  for  further  examination,  form  of,  sec.  876,  p.  712. 
Appearance  of  accused  at  court  on  waiver  of  examination,  form  of,  sec. 

879,  p.  714. 
Form  of  taken  before  justice  in  one  county  for  appearance  of  accused  in 

another,  sec.  887,  p.  720. 
Docket  entry  where  taken  for  appearance  of  accused  in  another  county, 

form  of,  sec.  889,  p.  721. 
Docket  entry  continuing  case  on  motion  of  accused,  requiring  recognizance,. 

form   of,   sec.   803,   p.   726. 
Docket  entry  of  continuance  on  motion  of  accused,  dispensing  with,  form 

of,  sec.  895,  p.  727. 
Docket  entry  granting  continuance  on  motion  of  state,  taking  accused's 

own,  sec.  806,  p.  727. 
Docket  entry  granting  continuance  on  motion  of  state,  dispensing  with, 

form  of,  sec.  897,  p.  727. 
Docket  entry  of  forfeiture  of,  form  of,  sec.  897a,  p.  727. 
Docket  entry  of  judgment  upon  for  appearance  of  accused  upon  continu- 
ance of  case,  sec.  898,  p.  728. 
Order  taking  on  appeal  in  criminal  case,  form  of,  sec.  914,  p.  747. 
Witnesses  examined  at  inquest  may  be  required  to  give  to  appear  before 

circuit  court,  sec.   1047,  p.  870. 

Record — 

Making  false  entry  in,  warrant  for,  form  of,  sec.  1001,  p.  830. 
Theft  or  destruction  of,  warrant  for,  form  of,  sec.  1002,  p.  831. 

Red  Men,  Regulators,  etc. — 

Persons  combining  as  to  indict  bodily  injury  or  punishment,  warrant  for, 
form  of,  sec.   1005,  p.  833. 

Rehearing— 

When   allowed,  sec.  430,  p.  416. 

Time  within   which   allowed,  sec.  439,  p.  416. 

Terms   of   allowance,   sec.  440,   p.  416. 
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Bond  to  be  given  with  security,  sec.  440,  p.  416. 

penalty  of,  sec.  440,  p.  416. 

condition   of,  sec.  440,  p.  416. 

form  of,  sec.  441,  p.  416. 
Defenses  to,  sec.  442,  p.  417. 

Docket  entry  on  rehearing  where  decision  is  for  defendant,  form  of,  see. 
443.  p.   417. 

where  decision  is  against  defendant,  form  of,  sec.  444,  p.  418. 

Relationship  or  interest —  ' 

What,  will  preclude  a  justice  from  trying  a  case,  sec.  32,  pp.  110,  120. 


Religions 

Placing  person  under  restraint  for  disturbance  of,  sec.  18n(y),  p.  69. 
Warrant  for  disturbance  of,  form  of,  sec.  1166,  p.  037. 

Removal  of  property  out  of  county— 

To  prevent  same  from  being  levied  upon,  unlawful,  sec.  18n(ee),  p.  74, 
Warrant  charging  party  with,  form  of,  sec.  1023p,  pp.  853,  854. 

Rent  (See  Landlord  and  Tenant) — 

Attachment  for,  sec.  18c,  p.  20. 

complaint  on  oath  to  be  made,  sec.  18c,  p.  20. 
what  to  be  set  forth  in  such  complaint,  sec.  18c,  p.  20. 
Distress,  issuance  of  for,  sec.  18d,  p.  30. 
time  limit  for  distraint,  sec.  18d,  p.  30. 
by  whom  distress  to  be  levied,  sec.  18d,  p.  30. 
affidavit  for,  sec.   I8d,  p.  .30. 

what   affidavit  to  contain,  sec.   ]8d,  p.   30. 
Defenses  to  attachment  for  rent  against  tenant  removing  property,  sec* 

306,  p.  388. 
Remedy  for  recovery  of,  sec.  744,  p.  825. 
•     may  be  by  distress  or  action,  sec.  744,  p.  625. 
Lien  for,  sec.  744,  p.  625. 

such  lien  subordinate  to  that  for  taxes,  sec.  744,  p.  625. 
Who  may  maintain  proceeding  for  recovery  of,  sec.  745,  p.  626. 
Who  liable  for  payment  of,  sec.  746,  p.  626. 

liability  of  assignee,  sec.  746,  p.  626. 
Time  within  which  may  be  distrained  for,  sec.  747,  p.  627. 
By  whom  and  where  distress  levied,  sec.  747,  p.  627. 
Affidavit  for  distress  warrant,  form  of,  sec.  748,  p.  627. 
Requisites  of  distress  warrant  for,  sec.  749,  p.  627. 
must  run  in  name  of  state,  sec.  749,  p.  627. 
state  amount  due,  sec.  740,  p.  627. 
describe  premises,  sec.  740,  p.  627. 
direct  return  of  warrant,  sec.  740,  p.  627. 
form  of,  sec.  750,  p.  628. 
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on  what  property  may  be  levied,  sec.  751,  p.  G2S. 

any  goods  and  chattels  of  lessee  found  on  premises,  sec  751, 
p.   C28. 
or  removed    from   premises,  when,  sec.   751,  p.  62S. 
goods  on  premises  subject  to  lien,  sec.  751,  p.  62S. 
creation  of  lien  on  property  while  on  leased  premises,  sec.  751, 
p.  628. 
levy  on  property  at  common  law,  sec.  751,  p.  628. 
distress  must  be  on  premises,  when,  sec.  7oI,  p.  629. 
Classes  of  goods  that  may  be  distrained  for,  sec.  752,  p.  629. 
Goods   not   removable   from   premises   without   paying   one   year*s    rent, 

sec.  753,  p.  630. 
Taxes  and  militia  fines  not  affected  by  claim  for,  sec.  7.33,  p.  630. 
How  distress  made  for,  sec.  755,  p.  630. 
Remedy  when  to  be  paid  in  share  of  crop  or  other  property,  sec.  757, 

p.  630. 
Defenses  which  may  be  made  to  distress  warrant  for,  sec.  760,  p.  633. 
Forthcoming  bond  given  for  possession  of  property  levied  on  for,  form  of, 
sec.  761,  p.  633. 
forfeited,  where  to  be  returned,  sec.  763,  p.  635. 
when  treated  as  forfeited,  sec.  766,  p.  636. 

specific  defenses  to  taking  judgment  on  such  bond,  sec.  768,  p.  637. 
quashing  notice  of  motion  to  take  such  judgment,  sec.  769,  p.  638. 

Hoport — 

Sheriff  of,  failure  of  person  to  obey  his  order,  form  of,  sec.  731,  p.  608. 
Deaths  of,  by  coroner,  sec.  1053,  p.  872. 

Betum — 

Form  of,  personal  service,  sec.  84,  p.  180. 

Form  of,  service  ipade  upon  wife  or  member  of  family,  sec.  85,  p.  181. 

Form  of,  on  corporation  served  on  president,  treasurer,  etc.,  sec.  86,  p.  183. 

Form  of,  on  any  officer  or  director  of  corporation,  sec.  87,  p.  183. 

Form  of,  on  corporation's  attorney  of  record,  sec.  88,  p.  184. 

Form  of,  on  foreign  corporation  doing  business  here,  sch!.  89,  p.  184. 

Amendment  of,  on  summons  commencing  action,  sec.  139,  p.  2.35. 

Form  of  docket  entry  allowing  amendment  of  on  summons,  sec.  141,  p.  236. 

Form  of  amendment  of,  on  summons,  sec.  142,  p.  236. 

Form  of,  made  by  private  person,  sec.  143,  p.  236. 

Form  of,  on  venire  facias,  sec.  182,  p.  255. 

Form  of,  on  summons  for  witness,  sec.  2I5a,  p.  275. 

Award  of,  sec.  313,  p.  334. 

Form  of  officer's,  on  second  summons,  sec.  365,  p.  373. 

Form  of  order  of  sale,  sec.  389,  p.  384. 

Form  .of  on  attachment  when  copy  delivered  to  garnishee,  sec.  404,  p.  396. 

Form  of,  when  garnishee  delivers  money  or  property  to  officer,  sec.  405, 

p.  396. 
Form  of,  ou  warrant  of  arrest  in  civil  action,  when  arrest  made  in  county 

where  action  brought,  sec.  481,  p.  439. 
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Form  of,  when  arrest  mnde  without  county  where  aetion  brought,  soc. 

482,  sec.  439. 
Form  of,  on  execution  upon  failure  of  purchaser  to  comply  with  his  bid, 

sec.  COO,  p.  51G. 
Execution,  as  to  time  and  manner  of,  sec.  610,  p.  516. 
Direction  to  return  execution  upon  stay  being  given,  sec.  021,  p.  521. 
Officer's,  on  execution  on  claim  of  exemption,  sec.  Go  I,  p.  53.5. 
Officer's,  on  execution  on  claim  of  exemption  and  appraisement  made,  sec. 

C52,  p.  530. 
Docket  entry  showing,  of  execution,  sec.  700,  p.  588. 
Penalty  for  failure  to  make,  sec.  710,  p.  500. 
Effect  of  return  on  summons,  sec.  89a,  pp.  184,  185. 

Return  npon  snmmonB  (See  Procedure  in  Civil  Actions;  Service 
of  Summons  or  Other  Process;  Summons) — 

Sevival  or  revivor — 

Judgment  rendered  by  justice  may  be  revived,  when  and  how,  sec.  rj.'O, 

p.  482. 
Docket  entry  of  order  reviving  judgment,  form  of,  sec.  500,  p.  483, 
Notice  to  revive  judgment,  form  of,  sec»501,  p.  484. 
Judgment  of  revivor,  form  of,  sec.  700,  p.  591. 

Bight  of  property,  trial  of — 

When   authorized,  sec.  445,  p.  420. 

An  independent  proceeding  not  connected  with  main  case,  sec.  445,  p.  420. 

Statutory  method  not  exclusive,  sec.  445,  p.  420. 

Officer  levying  process  may  be  sued,  sec.  445,  p.  420. 

Who  may  have  right  of  property  tried,  sec.  446,  p.  420. 

Interest  or  claim  of  party  asserting  right,  sec.  440,  p.  420. 

must  be  claim  to  or  interest  in  the  property,  sec.  446,  p.  421. 

may  be  absolute  owner,  sec.  446,  p.  421. 

bare  owner  of  legal  title,  sec.  440,  p.  421. 

o^vner  of  undivided  interest,  sec.  440,  p.  421. 

holder  of  lien,  sec.  446,  p.  421. 
Value  of  property  claimed  not  test  of  jurisdiction  to  try,  sec.  446a,  p.  421. 

amount  of  judgment  upon  which  execution   issued   is   the  test,  sec. 
440a,  p.  421. 
Party  claiming  must   file  petition  and  bond  to  have  right  tried,  when, 
sec.  447,  p.  422. 

where  bond  filed,  sec.  447,  p.  422. 

what  petition  must  state,  sec.  447,  p.  422. 

penalty  of  bond,  sec.  447,  p.  422. 

condition  of  bond,  sec.  447,  p.  422. 

form  of  petition  to  be  filed,  sec.  448,  p.  422. 

form  of  bond,  sec.  449,  p.  423. 
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Rigbt  of  property,  trial  of— Continued. 

Procedure  when  petition  and  bond  have  been  filed,  sec.  450,  p.  424. 

filing  of  petition  and  bond,  to  be  numbered  on  docket,  sec.  450,  p.  424. 
issue  to  be  made  up,  sec.  450,  p.  424. 
how  such  issue  made,  sec.  450,  p.  424. 
affirmative  of  such  issue,  sec.  450,  p.  424. 

proceeding  as  in  other  cases  before  a  justice,  sec.  450,  p.  424. 
what  to  be  done  when  judgment  in  favor  of  plaintiff  in  execution, 
sec.  4.50,  p.  424. 
when  judgment  for  claimant,  .sec.  450,  p.  424. 
docket  entry  filing  petition  and  bond  of  claimant,  form  of,  sec.  451, 
p.  425. 
Answer  of  plaintiff  in  execution  denying  allegation  of  petition,  form  of, 

sec.  452,  p.  425. 
Docket  entry  empaneling  jury  and  swearing  them  to  try  issue,  form  of, 

sec.  453,  p.  425. 
Verdict  of  jury  when  in  favor  of  claimant,  form  of,  sec.  454,  p.  426. 

■    when  against  claimant,  sec.  454a,  p.  426. 
Docket  entry  of  judgment  on  verdict  against  claimant,  form  of,  sec  455, 
p.  426. 
when  in  favor  of  plaintiff,  form  of,  sec.  4."50,  p.  426. 
Docket  entry  of  trial  by  justice  and  judgment  therein,  form  of,  sec  456a, 

p.  426. 
Procedure  when  right  is  determined  without  bond,  sec.  457,  p.  427. 
application  for  trial  in  such  case,  sec.  457,  p.  427. 
order  to  be  issued  by  justice,  sec.  457,  p.  427. 

when  returnable,  sec.  457,  p.  427. 
procedure  on  right  of,  sec.  457,  p.  427. 

prevention  of  sale  of  property  pending  controversy,  sec.  457,  p.  427. 
docket  entry  of  application  of  party  claiming  property,  form  of,  aec 

45S,  p.  427. 
order  to  be  issued  against  debtor  and  creditor  to  show  cause  why 
property  should  not  be  discharged,  form  of,  sec.  459,  p.  428. 
docket  entry  showing  return  of  order  executed  upon  debtor  and  cred- 
itor to  show  cause  why  property  should   not   be   released, 
form  of,  sec.  460,  p.  428. 
docket  entry  showing  trial  of  right  of  property  and  judgment  where 

no  bond  is  given,  form  of,  sec.  461,  p.  428. 
docket  entry  showing  trial  and  judgment  against  claimant  where  no 

bond  given,  sec.  402,  p.  429. 
docket  entry  directing  property  claimed  to  be  not  sold,  form  of,  sec. 

463,  p.  429. 
the  issue  on  trial  of,  sec.  464,  p.  429. 
The  purpose  of  the  claim  statute  to  try  right  of  property,  sec.  464,  p.  423. 
Claimant  can  not  assail  validity  of  execution  or  attachment  or  proceeding 
in  which  it  was  issued,  sec.  465,  p.  430. 
can  not  question  regularity  of  execution,  sec.  465,  p.  430. 
or  judgment  upon  wliich  issued,  sec.  465,  p.  430. 
levy  of  execution  can  not  be  questioned,  sec.  465,  p.  430. 
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plaintiff's  claim  not  contestable,  sec.  465,  p«  430. 
insufficiency  of  bond  upon  which  attachment  issued  not  to  be 
questioned,  sec.  465,  p.  430. 
Damages  for  detention  of  property  can  not  be  claimed,  sec.  466,  p.  431. 

Biots  and  unlawful  assemblies — 

Justice  conservator  of  peace,  sec.  18u,  p.  101. 

Authority  to  suppress  riots,  sec.  18u(a),  pp.  101,  102. 

Duty  of  justice  to  suppress  riots,  sec.  18u(b),  p.   102. 

Persons   engaged   in   unlawful   assembly   may  be   compelled  to  disperse, 

how,  sec.  18u(c),  p.  102. 
Persons  engaged  in  dispersing  unlawful  assembly  not  guilty  of  murder 

if  death  ensue,  sec.  18u(d),  pp.   102,  103. 
What  justice  to  do  with  persons  arrested  for  riot  or  unlawful  assembly, 

sec.   18u(e),  p.  103. 
Warrant  for  rioter  pulling  down  or  destroying  dwelling-house,  sec.  974v, 

p.   812. 
Warrant,  form  of,  for  failure  to  disperse  after  command  to  do  so,  sec. 

974n,  p.   807. 
Jurisdiction  of  justice,  sec.   18u,  p.   101. 
Duty  of  justicip  to  suppress,  sec.  18u(a),  p.  102. 
May  require  aid  of  persons  to  suppress,  sec.  18u,  p.  102. 
Duty  of  justice  when  person  arrested  for  riot,  rout  or  unlawful  assembly, 

sec.  18u,  p.  103. 


Roads,  publi< 

Recovery  of  money  from   road  official  which  he  fails  to  pj\y  over,  sec. 

18j,  p.  33. 
Offenses  against  the  law  of,  sec.  lSn(qq)I-XXXVn,  pp.  80-94. 

Failure    of    district    patrolman    to    perform    duties    of    office,    sec. 

18n(qq)ll,   pp.   80,   81. 
false  return  by  constable  as  to  delinquent  tax  assessed  by  patrolman, 

sec.   18n(qq)in,  p.   81. 
obstruction  of,  in  process  of  construction  or  repair,  sec.  18n(qq)IV, 

p.   81. 
injury  or  destruction  of  sidewalk,  sec.  18n(qq)V,  p.  81. 
county  court,  member  of  as  to  violation  of  the  provisions  of  the, 

sec.  18n(qq)VJ,  p.  82. 
opening  bids  for  contract  work  under  the  road  law,  sec.  18n(qq)yil, 

p.  82. 
letting  contract  of  construction  to  unlawful  association  or  combina- 

tion,  sec.  18n(qq)VIIJ,  pp.  82,  83. 
selling  or   offering  for  sale,   paint,   metal   culverts,  etc.,   for  use   in 

construction  of,  without  certificate  of  purity,  sec.  18n(qq)lX, 

p.  83. 
obstruction  of,  when  closed  for  repairs,  or  while  being  constructed, 

sec.   18n(qq)X,  p.  83. 
issuance  of  orders  in  excess  of  amount  appropriated  for  particular 

work  on,  sec.  18n(qq)Xl,  p.  83. 
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engineer  expending   money   or   issuing  orders   in   excess   of  ftmount 

appropriated,  sec.    18n(qq)XT,  p.   83. 
escape  of  person  while  working  on,  after  sentence  so  to  work,  seeu 

lSn(qq)XIl,  p.  84. 
operation    of    motor    vehicle    on,    at    unlawful    rate    of    speed,    sec 

18n(qq)XI]I,  p.  84. 
driving  vehicle  on,  by  person  intoxicated,  sec.  ISn(qq)XIV,  pp.  84.  85. 
driving  motor  or  other  vehicle  in  city,  town,  or  village,  except  on 

right  side  of  center  of,  sec.  lSn(qq)XV%  pp.  So,  86. 
stopping  on  wrong  side  oL  street  or  alley,  sec.  18n(qq)XV.  pp.  85,  86. 
racing  any   vehicle  or  animal  upon,  or  laying  wager  thereon,  sec. 

18n(qq)XVI,  p.  86. 
horse-trading  on,  engaging  in  business   of,  sec.   lSn(qq)XVT,  p.  g6. 
driver  or  operator  of  vehicle  approaching  person  must  sound  proper 

signal,  sec.   18n(q(|rXVlI,  pp.  86,  87. 
reasonable  and  necessary  assistance  must  be  rendered  in  collission 

or  accident  upon,  sec.   lSn(qq)XVlIT,  p.   87. 
motor  vehicle  to  be  provided  with  adequate   brakes  and  signalliiig 

device,  sec.   lSn(qq)XlX,  p.  87. 
lighted   lamps   on   front    and    rear,   must    be  displayed,   when,   sec 

lSn(qq)XIX,  p.   87. 
leaving  vehicle  standing  on,  unlocked,  sec.  lSn(qq)XX.  p.  SS. 
throwing  stones  or  other  missiles  at  vehicle  on.  sec.  lSn(qq)XX.  p.  88. 
operation   upon,  of   vehicle   exceeding   ninety   inches    in   width,  see^ 

ISniqq^XXI,   p.   88. 
operation  of  motor  vehicle  by  person  under  age  of  fourteen  years, 

sec.   18n(qq)XXII,  p.  88. 
by  chauffeur  without  license^  sec.  18n(qq)XXIT,  p.  88. 
obtaining  license  to  act  as  chauffeur  of  motor  vehicle,'  manner  of, 

sec.  18n(qq)XXIII,  p.  89. 
certificate     of     registration     to    operate     motor     vehicle    on,     sec. 

18n(qq)XXIV,  pp.  89,  90. 
operator   of   motor    vehicle   on,   for   public    transportation,   without 

permit  from  road  commission,  sec.  ISn(qqiXXV,  p.  90. 
evading  payment  of  toll  upon  any,  sec.   lSn(qq)XXVI,  p.  90. 
owner  or  occupier  of  dam  sliall  keep  same  in  good  order  to  prevent 

obstruction  of.  sec.  lSn{qq)XXVII,  pp.  90,  91. 
owner  of  land  situate  on  to  remove  obstructions  placed  thereon,  sec. 

18n(qq)XXVIII,  p.  91. 
telephone  and  other  companies  to  remove  poles  constituting  obstruc- 
tion to  use  of,  sec.  lSn(qq)XXIX,  p.  91. 
owner  of  land   fronting  on  shall  construct  and  keep  in  repair  all 

approaches  to  and  from,  sec.  18n(qq)XXX,  p.  91. 
obstruction    of   any   walk   or   sidewalk    to   or   upon   a   bridge,   sec 

18n(qq)XXXI,  p.  92. 
removal  or  injury  to  of  milestone  without  authority  from  road  super- 
intendent, sec.   18n(qq)  XXXII,  p.  92. 
obstructions    of,    within    meaning    of    road    law,    what    are,    sec 

ISn(qq)  XXXIII,  pp.  92,  93. 
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killing   a   tree   and   leaving    it    standing   within   fifty   feet   of,   sec. 

18n(qq)XXXIV,   p.  93. 
wilfully  breaking  down  any  bench  or  log  placed  across  a  stream  for 

the  accommodation  of  travelers,  sec.   I8n(qq) XXXIV,  p.  93. 
obstruction  or  injury  of  ditch  for  drainage  of,  sec.   lSn(qq)XXXIV, 

p.  fl3. 
-walking  or  driving  over  bridge  faster  than  a  walk,  sec.  lSn(qq)XXXV» 

pp.  93,  94. 
driving  more  than  a  certain  prescribed  number  of  stock  over  bridge, 

sec.   lSn(qq)XXXV,   pp.   93.   94. 
using  vehicle  with  chained  wheel  on,  sec.   18n(qq) XXXVI,  p.  94. 
violation  of,  for  which   no  punishment  is  specifically  provided,  sec. 

lSn(qq)XXXVIT.  p.  94. 
warrant  for  violation  of  turnpike  law«  form  of,  sec.  1033,  p.  860.   ' 
obstructing,  in  process  of  construction  or  repair,  sec.   1143,  p.  923. 
selling  paint  and  other  supplies  for  use  m  construction  of,  without 

certificate  of  its  purity,  sec.  1144,  p.  924. 
escape  of  person  sentenced  to  work  on,  sec.  1145,  pp.  924,  925. 
operating  motor  vehicle  on  at  unlawful  rate  of  speed,  sec.  1140,  p.  925. 
operating  motor  vehicle  on  at  speed  not  permitting  of  absolute  control 

of,  sec    1147,  pp    925,  926. 
driving  vehicle  on  by  person  intoxicated,  see.   1148,  p.  926. 
driving  motor  vehicle  in  city  or  town  on  wrong  side  of,  sec.   1149, 

pp.  920,  927. 
unlawful  obstruction  of,  sec.  1150,  p.  927. 
Shooting  across,  form  of  warrant  for,  sec.  1126,  pp.  913,  914. 

Bobbery— 

Warrant  for,  form  of,  sec.  968,  p.  792. 

Warrant,  form  of,  for,  another  form,  sec.  974h,  p.  802. 


Sale  (See  Attachment;  Execution) — 

Docket  entry  directing  of  perishable  property,  form  of,  sec.  378,  p.  378. 

Order  of  sale  of  perishable  property,  form  of,  sec.  378a,  p.  378. 

Order  of  directed  to  officer  having  in  custody  property  subject  to  attach- 
ment, form  of,  sec.  382,  p.  381. 

Order  of  directed  to  officer  for  sale  of  property  for  debt  not  due,  form 
of,  sec.  385,  p.  383. 

Docket  entry  showing  officer's  return  of  execution  of,  form  of,  sec.  387, 
p.  383. 

Duties  of  officer  with  reference  to  sales  made  by  him,  sec.  388,  p.  384. 

Return  of  order  of,  form  of,  sec.  389,  p.  384. 

Amendment  of  order  of,  sec.  590,  p.  505. 

Directed  to  whom,  sec  591,  p.  506. 

Another  form  of,  sec.  592,  p.  506. 
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Posting  notice  of  under  execution,  sec.  598,  p.  508. 

Form  of  notice  of  under  execution,  sec.  599,  p.  609. 

Property  retained  by  owner  after  under  execution,  sec.  600,  p.  510. 

Planner,  place  and  terms  of  under  order  of,  sec.  601,  p.  512. 

Must  be  at  public  auction,  sec.  001,  p.  512. 

Adjournment  of,  sec.  601,  p.  512. 

Appraisement  when  to  be  made  before,  sec.  601,  p.  512. 

\Vhen  to  be  on  credit  after  appraisement,  sec.  601,  p.  512. 

Resale  of  property  taken  under  execution,  sec.  606,  p.  515. 

Sabbath- 
Violation  of,  warrant  for,  form  of,  sec.  990,  p.  824. 

School- 
Jurisdiction  of  justice  requiring  child  to  attend,  sec.   18n,  p.  54. 
Warrant  for,  form  of,  sec.  1036,  p.  862. 

Violation  of  law  requiring  child  to  attend  public,  sec.  18n(n)l,  p.  54. 
child  between  ages  of  7  and  14  years,  sec.  18n(n)I,  p.  54. 
inducing  child  between  ages  of  7  and   14  years  not  to  attend,  sec 

18n(n)II,  p    55 
employment  of  child  unlawfully  absent   from,  sec.   18n(n)II,  p.  54. 
Officer  or  teacher,  failure  of  to  discharge  duty  imposed  by  school  law, 
sec.  ISn^n)!!!,  p.  55. 

School  or  literarj  society- 
Warrant,  form  of,  for  disturbing  a,  sec.  1025,  p.  856. 

School  houfle — 

Shooting  near,  form  of  warrant  for,  sec.  1126,  pp.  913,  914. 

Search  warrant — 

Justice  may  issue,  sec.  ISw,  p.  106. 

cases  wherein  he  may  issue,  sec.  18w,  pp.  106,  107. 
Requisites  of,  sec.   ISw,  p.  108. 

What  to  be  done  if  executed  by  seizure  of  property,  sec.   18w,  p.   lOS. 
Form  of,  sec.  1038,  pp.  863,  864. 

Security  for  costs — 

When  plaintiff  may  be  required  to  give,  statute  relating  to,  sec.  91,  p.  185. 
can  only  be  required  when  plaintiff  non-resident,  sec.  91,  p.  185. 
may  be  demanded  before  or  after  summons  issues,  sec.  91,  p.  185. 
plaintiff's  removal  from  state,  sec.  91,  p.  185. 
Dismissal  of  suit  upon  failure  to  give,  sec.  91,  p.  183. 
How  may  be  given,  statute  relating  to,  sec.  92,  p.  186. 

depositing  sufficient  sum  of  money  with  justice,  sec.  92,  p.  186. 
bond  with  good  security  in  proper  penalty,  sec.  92,  p.  186. 
form  of  such  bond,  see.  93,  p.  186. 

docket  entry  showing  it  to  have  been  given,  sec.  94,  p.  187. 
bond  on  removal  of  plaintiff  from  state,  form  of,  sec.  95,  p.  187. 
Judgment  on  bond  given  for,  how  taken,  statute  relating  to,  sec.  96,  p.  183. 
notice  to  take  judgment  on  bond  given  for,  form  of,  sec.  97,  p.  188. 
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Seduction- 
Justice  no  jurisdiction  to  recover  damages  for,  sec.  ISm,  p.  34. 

« 

Service  of  smnmons  or  other  process — 

Upon  a  natural  person,  how  made,  statute  relating  to,  sec.  75,  p.  177. 
by    reading,  sec.  75,  p.  177. 

stating  contents,  sec.  75,  p.  177. 
delivering  copy.  sec.  75,  p.  177. 

when  defendant  not  found,  to  wife,  sec.  75,  p.  177. 
if  defendant  or  wife  not  found,  to  member  of  family,  sec.  75, 

p.  177. 
if  no  one  found,  by  posting  copy  oii  front  door  of  abode,  sec.  75, 
p.  177. 
on  guardian  ad  litem,  agent  or  attorney,  statute  relating  to,  sec.  70, 
p.  177. 
Notice  to  adverse  party  may  be  served  on  guardian,  sec.  76,  p.  177. 
Copy  to  be  delivered  to  minor,  tthen,  sec.  76,  p.  177. 
On  mother  of  minor,  when  may  be  made,  sec.  76,  p.  177. 
On  person  having  care  or  control  of  minor,  sec.  76,  p.  177. 
On  minor  himself,  when  sufficient,  sec.  76,  p.  177. 
Upon  defendant  corporations,  statute  relating  to,  sec.  77,  p.  178* 
on  president  or  other  chief  officer,  sec.  77,  p.  178. 
on  any  officer,  director,  trustee  or  agent,  sec.  77,  p.  178. 
to  be  at  principal  office  or  place  of  business,  sec.  77,  p.  178. 
county  in  which  to  be  made,  sec.  77,  p.  178. 
on  agent  thereof  residing  in  what  county,  sec.  77,  p.  178. 
upon  a  foreign  corporation,  sec.  78,  p.  178. 

on   foreign   insurance  or  express  company,  statute  relating  to, 
sec.  79,  p.  178. 
upon  bank  of  circulation,  how  made,  sec.  80,  p.  179. 
upon  corporation  by  delivering  to  persons  other  than  those  named 
in  sections  75,  76  and  77,  Sec.  81,  p.  179. 
may  be  person  appointed  to  accept  service  of  process,  sec.  81, 

p.  179. 
upon  city,  town  or  village,  upon  its  m'ayor,  sec.  81,  p.  179. 

or  upon  two  members  of  the  council,  sec.  81,  p.  179. 
upon  railroad  company,  by  delivery  of  copy  of  summons  to  depot 
or  station  agent,  sec.  81,  p.  179. 
county   in  which  service  upon  corporation  must   be   made,  sec.   82, 
p.  179. 
Acknowledgment  in  writing  of,  same  as  personal  service,  sec.  82a,  p.  180. 
Appearance  to  action,  same  as  personal  service,  sec.  82n,  p.  180. 
Corporation  not  to  be  served  outside  of  county  in  which  justice  sitting, 

sec.  83,  p.  180. 
Return  of  personal  service  of  summons  upon  natural  person,  form  of, 

sec.  84,  p.  180. 
Betum  of  service  by  delivery  of  copy  to  wife  or  member  of  family,  form 

of,  sec.  85,  p.  181. 
Return  of  service  on  corporation  made  on  president  or  other  chief  officer, 
form  of,  sec.  86,  p.  183. 
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Service  of  nunmoiis  or  other  process — Continued. 

Return  of  service  upon  corporation  made  upon  anj  officer,  director,  trus- 
tee or  agent,  form  of,  sec.  87,  p.  183. 
""       Return  of  service  on  corporation  made  upon  its  attorney  of  record,  fom& 

of,  sec.  88,  p.  184. 

Return  of  service  upon  foreign  corporation  doing  business  in  this  state, 
sec.  89,  p.  184. 

Course  pursued  when  onlj  part  of  defendants  served  with  process,  sec 
173,  p.  250. 

8et-off— 

When  defendant  may  set-off  demands  against  plaintiff,  sec.  110,  p.  207. 
plaint iff^s  demand  must  be  founded  on  contract  express  or  implied, 

sec.  110,  p.  207. 
set-off  must  be  founded  on  judgment  or  contract,  sec.  110,  p.  208. 
when  founded  on  bond,  sec.  110,  p.  208. 

must  belong  to  defendant  at  time  action  brought,  sec.  110,  p.  208. 
Demand  against  several  persons,  set-off  must  be  joint,  sec.  110«  p.  208. 
Suit  by  plaintiff  in  representative  capacity,  nature  of  set-off  in  such  case, 

sec.  110,  p.  208. 
In  suit  by  executor  set-off  must  be  against  estate  of  decedent,  sec.  110, 

p.  208. 
Must  be  due  and  payable  at  time  of  trial,  sec.  110,  p.  208. 
Unliquidated  damages  can  not  be  subject  of,  sec.  Ill,  p.  ^8. 
Damages  for  breach  of  independent  contract  not  allowable  as,  sec  111, 
p.  208. 
nor  damages  arising  out  of  tort,  sec.  HI,  p.  208. 
Not  available  unless  demands  are  mutual,  sec.  Ill,  p.  208. 
Burden  of  proof  in  case  of  rests  on  defendant,  sec.  Ill,  p.  208. 
Bond,  note,  bill  of  exchange  or  other  writing  upon  which  action  or  off -set 

founded  must  be  filed  with  justice,  sec.  112,  p.  20d. 
Answer  when  set-off  pleaded,  form  of,  sec.  113,  p.  LIO. 
notes  as  off-sets,  sec.  J13,  p.  210. 
account  as    off-set,  sec.   113,  p.  211. 
cattle  sold  and  delivered,  sec.  113,  p.  2U. 
Credit,  set-off  or  counterclaim  must  be  produced  or  party  precluded  from 

maintaining  action  thereon  when,  sec.  113b,  p.  213. 
Set-off  or  counterclaim  need  not  be  pleaded  when,  sec.  113c,  p.  214. 

if  it  exceeds  plaintiff's  demand  more  than  $300  exclusive  of  interest, 

sec.  Il3c,  p.  214. 
if  a  judgment  rendered  before  commencement  of  action,  sec.   113c, 

p.  214. 
claims  already  in  suit  before  any  court'  or  justice,  sec.  113c,  p.  214. 
Defendant  may   demand   trial,   tliough   plaintiff  does   not   appear,   when, 

sec.  113d,  p.  214. 
Where  claim    of   defendant   is   equal   to,   less,  or  greater  than,   that*  of 

plaintiff,  sec.  113e,  pp.  214,  21.5. 
Where  balance  found  due  defendant  is  in  excess  of  the  Jurisdiction  of  a 
justice,  what  to  be  done,  sec.  113ee,  p.  215. 
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8et-Qff— Continued. 

Defendant  can  not  recover  against  plaintiff  without,  on  his  part,  to  sup- 
port judgment,  sec.  104b,  pp.  201,  202. 

Judgment  may  be  rendered  against  in  favor  of  defendant  on  his,  when, 
sec.  205b,  p.  265.  "* 

Verdict,  form  of,  for  defendant  when  his  off-sets  exceed  demand  of  plain- 
tiff, sec.  205c,  p.  265. 

Where  balance  found  due  defendant  in  excess  of  jurisdiction  of  justice, 
sec.  11  See,  p.  215. 

Sheep — 

Killed  by  dogs,  recovery  of  damages  for,  sec.  181,  p.  32. 

Liability  of  owner  of  such  dog,  sec.  18i,  p.  32. 

Damages  recoverable  before  justice,  sec.  ISi,  p.  32. 

Knowledge  of  dog's  propensity  need  not  be  proved,  sec.  18i,  p.  32. 

Owner  of  barred  from  compensation  from  county  court,  when,  see.  181, 

p.  32. 
County  court  may  sue  in  such  case,  when,  sec.  18i,  p.  32. 

such  suit  to  be  authorized  by  county  court,  sec.  18i,  p.  32. 

Sheriff- 
Authority  of  over  persons  and  property  in  execution  of  process,  sec  730, 
p.  607. 
in  case  resistance  be  made  or  apprehended  to  execution  of  process, 
sec.  730,  p.  607. 
may  summon  persons   to  his  assistance,  orally  or  by  writing, 

when,  sec.  730,  p.  607. 
may  call  upon  the  military  for  assistance  when,  sec.  730,  p.  607. 
failure  to  comply  with  command  of  to  assist,  sec.  730,  p.  607. 
penalty  for  such  failure,  sec.  730,  p.  607. 
report  of  to  court  for  failure  to  assist,  sec.  731,  p.  60S. 
order  of  circuit  court  directing  the  party  failing  in  such  case 
to  show  cause  why  he  should  not  be  fined,  form  of,  sec. 
732,  p.  609. 
order  of  court  hearing  case  and  imposing  fine  for  refusing 
to  obey  sheriff  to  assist,  form  of,  sec.  733,  p.  609. 
authority  to  call  person  to  assist  in  execution  of  process,  sec.  734, 
p.  609. 
when  may  exercise  such  authority,  sec.  734,  p.  609. 
use  of  force  to  overcome  resistance  to  execution  of  process,  sec.  734, 
p.  609. 
Execution  of  process  on  Sunday,  sec.  735,  p.  610. 

when  process  may  be  executed  on  Sunday,  sec.  735,  p.  610. 

Shooting— 

Maliciously  a  person  with  intent  to  kill,  warrant  for,  form  of,  sec.  970, 

p.  793. 
Person  in  commission  of  felony,  warrant  for,  form  of,  sec.  971,  p.  794. 
Person  attempting  to  commit  a  felony,  warrant,  form  of,  sec.  972,  p.  794. 
At  another  in  a  public  place,  warrant  for,  form  of,  sec.  975,  p.  816. 
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Slandor— 

Justice  no  juricdiction  in,  whether  verbal  or  written,  eec  18m(a)9  p.  M» 

Special  eommissioiier — 

0     Form  of  deed  bj,  sec.  1101,  p.  900. 

Special  constable- 
Appointment  of,  sec.  73,  p.  175. 
Direction  of  summons  to,  sees.  72,  73,  p.  175. 
Docket  entry  appointing,  form  of,  sec.  73a,  p.  170^ 
Liability  of  justice  for  acts  of,  sec.  73b,  p.  176. 
Betum  by,  form  of,  sec.  85a,  p.  183. 

Specific  personal  property,  recovery  of,  detinue,  a  civil  action—^ 

At  common  law  known  as  detinue,  sec.  39,  p.  131. 
Interest  in  property  to  maintain,  sec   39,  p.  131. 
Holder  of  legal  title  may  sue  for,  sec.  39,  p.  132. 
Possession  sufficient  to  maintain,  sec.  39,  p.  132. 

Recovery  of  property  embraced  in  mortgage  or  deed  of  trust,  sec.  39, 
p.  132. 

deed,  note  or  instrument  of  title,  sec.  39,  p.  132. 
Property  of  third  person  wrongfully  seized  by  officer,  sec.  39,  p.  132. 
Property  fraudulently  obtained  from  owner,  sec.  39,  p.  132. 
Possession  of  defendant  authorizing  the  action,  sec.  39,  p.  133. 
Demand  before  action  brought,  see.  39,  p.  133. 
General  observations  relating  to,  sec.  828,  p.  686. 
What  property  recoverable  in  this  action,  sec.  829,  p.  687. 

all  tangible,  capable  of  identification,  sec.  829,  p.  687. 

property  sold  conditionally,  where  conditions  broken,  sec.  829,  p.  687» 

other  instances  of  property  recoverable,  sec  829,  p.  687. 
Requisites  to  the  maintenance  of,  sec.  83ir,  p.  687. 
Summons  and  its  requisites  in  this  action,  sec.  831,  p.  688. 

description  of  property  in  summons,  sec.  831,  p.  688. 

summons  in,  form  of,  sec.  832,  p.  688. 
Complaint  in,  form   of,  sec.   833,  p.    688. 

another  form  of  complaint,  sec.  834,  p.  689. 
Possession  of  property  sued  for,  how  plaintiff  may  obtain,  sec  835,  p.  689» 

affidavit  to  be  filed,  sec.  835,  p.  689. 

what  affidavit  to  contain,  sec.  835,  p.  689. 

bond  to  be  given  with  security,  sec.  835,  p.  689. 
to  whom  payable,  sec.  835,  p.  689. 
penalty  of,  sec.  835,  p.  689. 
condition  of,  sec.  835,  p.  689. 

form  of  affidavit  to  be  filed,  sec.  836,  p.  690. 

form  of  bond  to  be  filed,  sec.  836a,  p.  691. 
What  to  be  endorsed  on  summons  when  bond  and  affidavit  given  at  com* 

mencement  of  action,  sec.  837,  p.  691. 
What  to  be  endorsed  when  bond  and  affidavit  given  pending  action  but 
not  at  commencement  of,  sec.  838,  p.  691. 
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Specific  personal  property,  etc. — Continued. 

Form  of  endorsement  on  summons  when  affidavit  and  bond  given  at  com- 
mencement of  action,  sec.  839,  p.  692. 
Form  of  endorsement  on  summons  when  bond  and  affidavit  given  pending 

but  not  at  commencement  of  action,  sec.  840,  p.  692. 
Buty  of  officers  executing  summons  in  action  for,  sec.  841,  p.  693. 
Defendant  may  have  property  returned  to  him  when  taken  by  plaintiff 
in  action,  how,  sec.  842,  p.  693. 
time  within  which  may  be  returned,  sec.  842,  p.  693. 
bond  to  be  given  with  security,  sec.  842,  p.  693. 
penalty  of,  sec.  842,  p.  693. 
to  whom  payable,  sec.  842,  p.  693. 
condition  of,  sec.  842,  p.  693. 
delivery  of,  sec.  842,  p.  693. 
return  of,  sec.  842,  p.  693. 
form  of,  sec.  843,  p.  693. 
Defenses  to  action  for,  sec.  844,  p.  694.  ) 

where  answer  contains  general  denial,  sec.  844,  p.  694. 
where  property  destroyed,  sec.  844,  p.  694. 
may  show  title  to  property  not  in  plaintiff,  sec.  844,  p.  694. 

that  plaintiff  never  had  possession  of  property,  sec.  844,  p.  694. 
that  plaintiff   not   entitled  to  possession   when   action   brought, 
sec.  844,  p.  694. 
recovery  barred  by  limitation,  sec.  844,  p.  694. 
answer  containing  denial  of  unlawful  detention,  form  of,  sec.  845, 

p.  695. 
answer  containing  special   matter   of   defense   accruing   after   action 
brought',  form  of,  sec.  846,  p.  605. 
What  plaintiff  must  prove  to  recover  in  action  for,  sec.  847,  p.  696. 
Verdict  in  action  for,  sec.  848,  p.  696. 

Verdict,  judgment  and  execution,  statute  relating  to,  sec.  849,  p.  696.  * 
Judgment  when  verdict  for  plaintiff,  sec.  849,  p.  096. 
Duty  of  jury  in  action  for,  sec.  849,  p.  606. 
Judgment  when  plaintiff  in  possession,  sec.  849,  p.  696. 
On  issue  concerning  several  things  and  verdict  for  part  only,  sec.  849, 

p.  696. 
Verdict  for  plaintiff  where  but  one  article  involved,  form  of,  sec.  850, 

p.  697. 
Verdict  where  more  than  one  piece  of  property  involved,  form  of,  sec.  851, 

p.  697. 
Verdict  for  defendant,  form  of,  sec.  852,  p.  608. 
Verdict   for   defendant   when  plaintiff   in  possession,   form   of,  sec.  853, 

p.  698. 
Judgment  should  be  in  alternative,  sec.  854,  p.  698. 
Judgment  must  be  for  property  if  obtainable,  sec.  854,  p.  698. 
Verdict  must  find  value  of  each  article  of  property,  sec.  854,  p.  698. 
Judgment  for  damages  may  be  in  the  aggregate,  sec.  854,  p.  008. 
Judgment  for  plaintiff  when  not  in  possession,  sec.  855,  p.  600. 
Judgment  for  plaintiff  when  not  in  possession,  form  of,  sec.  855,  p.  Cro. 
Judgment  for  plaintiff  when  in  possession,  form  of,  sec.  856,  p.  690. 
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Spedflc  personal  property,  etc. — ContinnecL 

Judgment  for  defendant  when  in  possession,  form  of,  sec.  857,  p.  700. 
Judgment  for  defendant  when  not  in  possession,  form  of,  sec.  858,  p.  700. 
Exceptions  to  bond  in  action  for,  sec.  S59,  p.  701. 

foim  of  each  exceptions  to  bond  given  by  plaintiff,  sec.  860,  p.  701. 

form  of  such  exceptions  to  bond  given  bj  defendant,  sec.  861,  p.  701. 

docket  entry  overruling  exceptions  to  bond,  form  of,  sec.  862,  p.  701. 

docket  entry  sustaining  exceptions  to  bond,  form  of,  sec  863,  p.  702. 
Execution  in  action  for,  form  of,  sec.  864,  p.  703. 
Execution  in  shall  conform  to  the  judgment,  sec.  863a,  pp.  702,  703. 
Execution  for  specific  personal  property  where  there  are  two  or  more 
pieces  thereof,  form  of,  sec.  864a,  p.  704. 

Spiritnoiui  liqnon  (See  Intozicatiiig  Liquoni) — 
State  institntioiia — 

Unlawful  to  trespass,  idle,  lounge,  or  loiter  on  grounds  of,  see.  18n(i)I, 

p.  51, 
Purchasing  or  accepting  clothing  from  inmates  of,  sec.  18n(i)II,  pp.  51,  52. 
Warrant,  form  of,  for  trespassing  or  loitering  on  the  grounds  of,  see. 

1127,  p.  914. 

Statute  (See  JuriBdiction  of  Justices;  Trial  of  Civil  Actions) — 

Jurisdiction  of  justice  derivable  from,  sec.  ISa,  p.  10. 
Jurisdiction  of  justice  as  prescribed  by,  sec.  18b,  p.  20. 
Actions  for  trespass  to  real  or  personal  property,  sec.  18b,  p.  20. 

attachment  cases,  sec.  18c,  p.  27. 
Bight  of  coal  land  owner  to  enter  mine  of  coterminous,  sec.  18e,  p.  30. 
Arrest  of  defendant  in  civil  action,  sees.  18f,  ISg,  18h,  p.  31. 
Damages  for  sheep  killed  by  dogs,  sec.  18i,  p.  32. 
Suits  on  bonds,  sec.  41,  p.  145. 
Suits  by  assignee,  sec.  41,  p.  145. 
Appointment   of   guardian    ad  litem    for    infant   plaintifT   or   defendant^ 

sec.  71,  p.  172. 
Appointment  of  special  constable,  sec.  73,  p.  175. 
Liability  of  justice  for  acts  of  special  constable,  sec.  73b,  p.  176. 
Direction  of  summons  for  violation  of  town  ordinance,  sec.  74,  p.  176. 
Service  of  summons  on  natural  person,  sec.  75,  p.  177. 
Service  of  notice  on  guardian  ad  litem,  agent,  etc.,  sec.  76,  p.  177. 
Service  of  summons  on  'domestic  corporation,  sec.  77,  p.  178. 
Security  for  costs,  sees.  91,  92,  p.  185. 
Suit  for  entire  claim,  sec.  98,  p.  188. 

Scope  of,  allowing  amendments  to  pleadings,  sec.  136,  p.  232. 
Continuance  to  enable  party  to  obtain  evidence,  sec.  150,  p.  238. 
Dismissal  of  action,  relating  to,  sec.  163,  p.  246. 
Juror  to  be  fined  for  failure  to  attend,  sec  193,  p.  259. 
Competency  of  witnesses,  relating  to,  sec.  208,  p.  269. 
Attachment  proceedings  founded  entirely  on,  sec.  336,  p.  347. 
Garnishment  purely  dependent  upon,  sec.  398,  p.  392. 
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Statute — Continued. 

Answer  of  garnishee  residing  in  another  county,  sec.  416,  p.  400. 

Behearing,  as  provided  by,  sec.  430,  p.  406. 

Trial  of  right  of  property  as  authorized  by,  sec.  445,  p.  420. 

Jurisdiction  of  justice  in  unlawful  entry  and  detainer,  sec.  503,  p.  430. 

New  trial,  relating  to,  sec.  564,  p.  4SS. 

Relating  to  executions,  sec.  589,  p.  505. 

Relating  to  manner,  place  and  terms  of  sale  under  execution  or  order  of 

sale,  sec.  601,  p.  512. 
Issuance  of  execution  on  justice's  judgment  by  clerk  of  circuit  court, 

sec.  617,  p.  519. 
Exemption  law,  how  debtor  may  avail  of  benefit  of,  sec.  639,  p.  52S. 
Widow  or  minor  child  claiming  exemption,  sec.  644,  p.  532. 
Relating  to  appeals  from  justice  to  circuit  courts  sec.  653,  p.  542. 
Relating  to  appeals  by  circuit  court  or  judge  in  vacation,  sec.  681,  p.  564. 
Matters  to  be  entered  in  docket  of  justice,  sec.  699a,  p.  586. 
As  to  justice  or  constable  acting  as  agent  or  attorney,  sec.  704,  p.  597. 
Committal  of  minors  to  reform  school,  sec.  773,  p.  641. 
t     Procedure  in  cases  of  lunacy,  sec.  803,  p.  671. 

Relating  to  receipt  of  idiot  into  hospital,  sec.  805  ,p.  672. 

Relating  to  verdict,  judgment  and  execution  in  action  to  recover  specific 

personal  property,  sec.  849,  p.  696. 
Relating  to  criminal  actions  before  justice,  sec.  865,  p.  70S. 
Offenses  punishable  with  death,  sec.  874,  p.  711. 
Statute  relating  to  justice  acting  as  coroner,  sec.  1039,  p.  866. 
Relating  to  appointment,  term  of  office,  etc.,  of  coroner,  sec.  1042,  p.  808* 
Relating  to  illegal  fees,  sec.  1066,  p   879. 
Relating  to  fee  bills,  sec.  1072,  p.  881. 
Relating  to  distraining  for  fee  bills,  sec.  1073,  p.  882. 

Statute  of  frauds — 

Answer,  form  of  docket  entry  pleading  orally,  sec.  124,  p.  226. 
Need  not  be  specially  pleaded  before  a  justice,  sec.  107(d),  p.  204. 

Statute  of  limitations — 

Form  of  answer,  pleading,  in  writing,  sec.  107,  p.  204. 
Form  of  answer  when  pleaded  orally,  sec.  124,  p.  226. 

• 

Stay  of  execution- 
May  be  obtained,  when,  sec.  618,  p.  520. 
Bond  to  be  given  to  obtain,  form  of,  sec.  619,  p.  520. 
Docket  entry  granting,  form  of,  sec.  620,  p.  520. 

Direction  to  officer  to  return  execution  upon  granting,  sec.  621,  p.  521. 
When  bond  given  to  obtain  to  have  effect  of  judgment,  sec.  6*22,  p.  521. 
Form  of  execution  to  be  issued  upon  stay  bond,  sec.  623,  p.  521. 
Time  for  which  may  be  allowed,  sec.  624,  p.  522. 
Cases  in  which  will  not  be  allowed,  sec.  625,  p.  522. 

Surety   on    stay '  bond,   may   obtain   judgment   against   principal,   when, 
sec.  626,  p.  523. 
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Stay  of  execution — Continued. 

/  Form  of  endorBement  made  on  execution  issued  on  stay  bond,  where  judg- 
ment paid  bj  surety,  sec.  627,  p.  523. 

Justice  may  demand  additional  security  on  stay  bond,  when,  sec.  628, 
p.  523. 

Form  of  notice  that  additional  security  required  on  stay  bond,  sec.  629, 
p.  524. 

Docket  entry  noting  failure  to  give  additional  security  required  on  stay 
bond,  form  of,  sec.  630,  p.  524. 

Form  of  notice  directing  recall  of  execution  upon  failure  to  give  security 
within  three  days  but  given  within  two  weeks,  sec.  631, 
p.  524. 

Subpcena  uuces  tecum  (See  Evidence) — 

Suggestion  (See  Oamiahment) — 
Summons — 

Must  be  served  to  give  jurisdiction  in  attachment,  sec.  ISc,  p.  28. 
Civil  action  commenced  by,  sec.  52,  p.  157. 

when  delivered  to  be  served,  sec.  52,  p.  157, 
Form  of,  sec.  53,  p.  158. 
Purpose  of,  sec.  53,  p.  158. 

Form  of,  specific  recovery  of  personal  property,  sec.  53,  p.  158. 
Cause  of  action  not  to  be  set  forth  in,  sec.  53,  p.  158. 
Not  to  supply  place  of  complaint,  sec   53,  p.  158. 
Unlawful  entry  and  det.iiner,  form  of,  in,  sec.  54,  p.  159. 
Essential  requisites  of,  see.  55,  p.  160. 

when  void  and  not  amendable,  sec.  55,  p.  160. 

when  docs  not  run  in  name  of  state,  sec.  55,  p.  160. 
M'hen  not  properly  returnable,  sec.  55,  p.  160. 
when  not  signed  by  justice,  sec.  55,  p.  160. 

when  sufTicient  and  not  to  be  set  aside,  sec.  56,  p.  162. 
if  it  state  a  legal  cause  of  action,  sec.  56,  p.  162. 
Defects  in  or  in  its  return,  how  reached,  sec.  57,  p.  164. 

by  motion  to  quash,  sec.  57,  p.  164. 

special  appearance  necessary,  sec.  57,  p.  164. 

docket  entry  submitting  motion   to  quash,  form  of,  sec.  58,  p.   164. 

sustaining  motion  to  quash,  form  of,  sec.  59,  p.  16.5. 
Docket  entry  amending  return  on,  form  of,  sec.  50,  p.  165. 
Action  not  to  be  dismissed  on  quashing,  when,  sec.  59,  p.  165. 
Docket  entry  overruling  motion  to  quash,  form  of,  sec  60,  p.  166. 
Waiver  of  defects  in,  or  return  of,  sec.  61,  p.  106. 

general  appearance,  sec.  61,  p.  166. 

agreeing  or  moving  continuance,  sec.  61,  p.  166. 

appeal  to  circuit  court,  sec.  61,  p.  166. 

pleading  to  action,  when  brought  in  wrong  name,  sec.  61,  p.  166. 

appearance  cures  defects  in  void,  sec.  61,  p.  166. 
exception  in  unlawful  detainer,  sec.  6J,  p.  166. 
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Smnmons — Continued. 

Forms  to  be  used  where  pftrties  concerned  are  partners,  sec.  63,  p.  167. 
when  part,  of  joint  owners  are  dead,  sec.  64,  p.  168. 
when  separate  issued  against  one  or  more  jointly,  sec.  65,  p.  168. 
when  defendant's  name  not  in  full,  sec.  70,  p.  170. 
when  name  not  correct,  sec.  70,  p.  170. 
when  name  not  known,  sec.  70,  p.  170. 

where  plaintiff  sues  as  an  infant,  form  of,  sec.  71b,  p.  174. 
'    Separate  summons  may  issue  against  any  one  or  more  of  several  defend- 
ants jointly   sued,   sec.   64a,   p.    168. 
Direction  of,  to  whom  to  be  made,  sec.  72,  p.  175. 

may  be  to  any  constable  in  county  of  issuance,  s^.  72,  p.  175. 
may  be  to  person  specially  deputed,  sec.  72,  p.  175. 
may  be  by  name  or  official  designation,  sec.  72,  p.  175. 
when  suit  for  violation  of  town  ordinance,  sec.  74,  p.  170* 
Service  of  upon  natural  person,  sec.  75,  p.  177. 
by  reading,  sec.  75,  p.  177. 

stating  its  contents,  sec.  75,  p.  177. 
delivery  of  copy,  sec.  75,  p.  177. 
to  wife,  sec.  75,  p.  177. 
member  of  family,  sec.  75,  p.  177. 
by  posting  copy  on  front  door  of  abode,  ^ec.  75,  p.  177. 
^Service  of  upon  domestic  corporation,  sec.  77,  p.  178. 
by  delivery  to  president  a  copy  of,  sec.  77,  p.  178. 
to  any  officer,  trustee  or  agent/  sec.  77,  p.  178. 
to  be  made  at  principal  office  or  place  of  business,  sec.  77,  .p.  178. 
county  in  which  to  be  made,  sec.  77,  p.  178. 
on  agent  and  in  what  county  residing,  sec.  77,  p.  178. 
Service  of  upon  foreign  corporation,  sec.  78,  p.  178. 
mode  of,  sec.  78,  p.  178. 

upon  foreign  insurance  or  express  company,  sec.  79,  p.  178. 
upon  bank  of  circulation,  sec.  80,  p.  170. 

upon  corporations  not  named  in  sections  75,  76,  77,  sec.  81,  p.  179. 
upon  city,  town,  or  village,  sec.  81,  p.  179. 
upon  railroad  company,  sec.  81,  p.  179. 
upon 'person  appointed  to  accept  service,  sec.  81,  p.  179. 
upon  depot  or  station  agent  of  railroad  company,  sec.  81,  p.  179. 
County  in  which  service  of  to  be  made,  sec.  82,  p.  179. 
Acknowledgment  in.  writing  of  service  of,  effect  of,  sec.  82a,  p.  180. 
Appearance  to  action  same  as  personal  service  of,  sec.  82a,  p.  180. 
Corporation  can  not  be  served  outside  of  county  in  which  the  justice  is 

sitting,  sec.  83,  p.  180. 
Return  of  service  of  upon  natural  person,  form  of,  sec.  84,  p.  180. 

when  service  upon  wife,  form  of,  sec.  85,  p.  181. 
Return  of  service  of  when  made  upon  corporation  or  other  chief  officer, 
form  of,  sec.  86,  p.  183. 
when  made  upon  an  officer,  director,  etc.,  form  of,  sec.  87,  p.  183. 
when  made  upon  attorney  of  record,  form  of,  sec.  88,  p.  184. 
upon  foreign  corporation  doing  business  in  this  state,  form  of,  sec.  89, 
p.  184. 
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Suxmnoiui — Continued. 

Effect  of  retuFD  of  officer  upon  commencing  ftn  action,  sec.  80a,  pp.  184, 

185. 
New,  when  may  be  issued,  sec.  00,  p.  185. 
Arbitrators,  may  be  issued  for,  sec.  308,  p.  332. 

form  of,  for  arbitrators,  sec.  310,  p.  333. 
Service  of,  necessary  to  jurisdiction  in  attachment,  sec.  18c,  p.  28. 
Garnishee,  to  be  summoned,  sec.  300,  p.  303. 
Requisites  of,  in  unlawful  entry  and  detainer,  sec.  307,  p.  452. 

must  require  appearance  of  defendant,  sec.  507,  p.  452. 

must  describe  premises,  sec.  507,  p.  452. 

sufficiency  of  description,  sec.  508,  p.  453. 

amendment  of  description,  sec.  500,  p.  453. 

when  not  to  be  quashed  for  insufficient  description,  sec.  500,  p.  453. 
Date  of,  to  be  entered  in  docket  of  justice,  sec.  008,  p.  585. 

time  returnable  to  be  entored  tliercin.  sec.  69S,  p.  585. 
Issuance  of,  for  defendant  in  another  district,  sec.  30,  p.  117. 
Justice  may  send  to  any  part  of  county,  sec.  30,  p.  117. 
Test  of  jurisdiction  of  justice,  amount  claimed  in,  sec.  36,  p.  121. 
Form  of,  in  action  to  recover  personal  property,  sec.  832,  p.  688. 
Violation  of  town  ordinance,  procedure  for,  to  be  by,  sec.  003,  p.  742. 
Form  of,  for  violation  of  town  ordinance,  sec.  900,  p.  742. 
Form  of  endorsement  on  for  violation  of  town  ordinance,  sec.  910,  p.  743. 
Form  of,  for  witnesses  to  attend  at  coroner's  inquest,  sec.  1003,  p.  876. 
Attachment,  second  in-,  form  of,  sec.  3G4,  p.  371. 
Issuance  of  second  in  attachment,  statute  relating  to,  sec  363,  p.  371. 

Sunday- 
Arrest  of  defendant  in  civil  action  not  to  be  made  on,  unless,  sec  478, 

p.  437. 
Process  not  to  be  executed  on,  except,  sec.  735,  p.  610. 
Attachment,  issuance  and  execution  of,  on,  sec.  735,  p.  610. 


I 
Action  to  recover  money  paid  under  an  unlawful  levy  of,  sec.  18b(q),  p.  26.  , 

Actions  to  collect  out  of  money  or  property  in  hands  of  another,  sec  i 

18b(s),  pp.  26,  27.  I 

Teacher- 
Warrant,  form  of,  for  failure  to  perform  duty  under  the  school  law, 
sec  1129,  pp.  915,  916. 

Teachers'  examination — 

Warrant,  form  of,  for  receiving  help  in,  sec.  1023d,  pp.  844,  845. 

Telegraph  and  telephone  poles — 

Injuring  or  destroying,  warrant  for,  form  of,  sec.  984,  p.  821. 
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Tenancy — 

From  year  to  year,  how  determined,  aec.  738,  p.  622. 

Notice  to  terminate,  on  whom  served,,  sec.  73S,  p.  622. 

Xotlce,  when  not  necessary,  sec.  73S,  p.  022. 

Length  of  notice  to  terminate,  sec.  738,  p.  622. 

What  constitutes  from  year  to  year,  sec.  739,  p.  622. 

What  does  not  constitute  from  year  to  year,  sec.  739,  p.  622. 

Notice  by  landlord  to  terminate  from  year  to  year,  form  of,  sec.  740, 

p.  624. 
Notice  to  terminate  from  month  to  month,  form  of,  sec.  741,  p.  624. 

Tenant  (See  Landlord  and  Tenant) — 

Desertion  of  premises  by,  landlord  may  enter  in  such  case,  sec.  742,  p.  624. 

Theater- 
Warrant  against  person  for  advertising  or  exhibiting  picture  reflecting 
upon  any  race  of  people,  form  of,  sec.  1164,  p.  936. 

Timber- 
Cutting  down,  form  of  complaint  for,  sec  102,  p.  200. 

Title  to  real  estate — 

Justice  no  jurisdiction  in  case  involving,  sec.  18m,  p.  34. 

unless  relation  of  landlord  and  tenant  exists,  sec.  18m,  p.  34. 
When  may  be  disputed  before  a  justice,  sec.  114,  p.  219. 
Cases  in  which  it  may  come  in  question,  sec.  115,  p.  219. 
Answer,  what  to  contain  when  such  title  comes  in  question,  sec.  114, 
p.  219, 
must  be  verified  by  affidavit,  sec.  114,  p.  219. 
When  action  will  be  dismissed  if  title  comes  in  question,  sec.  114,  p.  219. 
Plaintiff  can  only  deny  facts  raising  question  of  by  affidavit,  sec  114, 

p.  219. 
Dismissal  of  action  when  such  title  in  question,  when,  sec  114,  p.  219. 
Statute  relating  to  this  matlor  applies  to  all  civil  cases, 'sec.  115,  p.  219. 
Character  of,  depriving  justice  of  jurisdiction,  sec.  116,  p.  221. 
claim  of  must  be  by  answer,  sec.  116,  p.  221. 
answer  not  denied,  effect  of,  sec.  116,  p.  221. 

justice  must  determine  when  such  title  comes  in  question,  sec.  116, 
p.  221. 
this  depends  upon  the  facts  ia  such  case,  sec.  116,  p.  221. 
no  invariable  rule  to  determine  this  question,  sec.  116,  p.  221. 
general  rule  which  is  often  applied,  sec.  116,  p.  221. 
must  not  be  merely  an  equitable  title,  sec.  116,  p.  221. 
must  be  a  legal  one,  sec.  116,  p.  221. 

such  legal  title  must  rest  on  deed  or  adverse  posseBsion,  seo.  116| 
p.  221. 
Answer  raising  question  of,  sec.  117,  p.  223. 
what  it  must  contain,  sec.  117,  p.  223. 
form  of,  sec.  118.  p.  224. 
docket  entry,  filing,  sec.  110,  p.  226. 
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Title  to  real  estate— Continued. 

Affidavit  of  plaintiff  denying  that  such  title  will  come  in  question,  form 

of,  sec   120,  p.  22o, 
docket  entry,  filing,  form  of,  sec.  121,  p.  225. 
Judgment  of  jut^ice  upon  matter  arising  on  question  of,  forms  of,  sea 

122,  p   226. 
That  such  title  will  come  in  question  as  a  defense  to  unlawful  entry  and 

detainer,  sec.  512a,  p.  455. 

Tort  or  vitoug — 

Conversion  of  personal  property,  sec.  39,  p.  127. 

Trespass  to  person  or  property,  sec.  39,  p.  127. 

Definition  of,  sec.  45,  p.  149. 

Who  must  bring  action  for,  sec.  45,  p.  149. 

Master  and  servant,  in  cases  of,  sec.  45,  p.  150. 

Parent  and  child,  in  cases  of,  sec.  45,  p.  150. 

Husband  and  wife,  in  cases  of,  sec.  45,  p.  150. 

Death  by  wrongful  act,  in  case  of,  sec  45,  p.  151. 

Injuries  to  real  property,  in  cases  of,  sec.  45,  p.  151. 

Permanent  injury  to  real  .property,  iii  cases  of,  sec.  45,  p.  151. 

Personal  property,  in  cases  of,  sec.  45,  p.  151. 

Joinder  of  defendants  in  actions  of,  sec.  50,  p.  156. 

Complaint  for,  against  railroad,  killing  stock,  aec.  102,  p.  197. 

Town  ordinanoes,  violation  of — 

Proceeding  for  by  summons,  sec.  90S,  p.  742. 

In  corporate  name  of  town  or  village,  sec.  908,  p.  742. 

Person  charged  with  may  be  apprehended,  when,  sec.  908,  p.  742. 

Summons  for,  form  of,  sec.  900,  p.  742. 

Endorsement  on  summons  for  arrest  of  party  charged  with,  form  of* 

sec.  910,  p.  743. 
Procedure  in  cases  involving,  sec.  911,  p.  743. 

governed  by  provisions  of  sections  225-228,  chapter  50,  Code,  sec.  911, 
p.  743. 

criminal  character  of  offense  not  converted  into  civil  demand,  sea 
911,  p.  743. 

procedure  is  criminal  in  character,  sec.  911,  p.  743. 

name  of  municipality  substituted  for  state,  sec.  911,  p.  743. 
Process  may  be  directed  to  whom,  sec.  912,  p.  744. 

to  sergeant  or  constable,  sec.  912,  p.  744. 
Jurisdiction  of  justice  in  cases  of,  sec.  18o,  p.  94. 
Power  to  issue  execution  for  fines  in  such  cases,  sec.  18o,  p.  94. 
Sentence  of  person  to  work  out  fine  on  street,  sec.  18o,  p.  94. 
Term  of  imprisonment,  sec.  18o,  p.  94. 
Party  deemed  in  custody  of  law  while  working  out  fine,  sec.  18o,  p.  94. 

Train  or  ear— 

Unlawful  to  jump  on  or  off,  moving,  sec.  18n(ii),  p.  77. 
Warrant  for  jumping  on  or  off,  form  of,  sec.  989,  p.  823. 
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Treason — 

Warrant  for,  form  of,  see.  973,  p.  795. 
Another  form,  sec.  974,  p.  795. 

Trespass — 

A  civil  action  to  recover  damages  for  a  wrong,  sec.  39,  p.  138. 

May  be  brought,  when,  sec.  39,  p.  138. 

What  necessary  to  maintain  action  of,  sec.  39,  p.  138. 

Trespass  on  the  case — 

A  civil  action  for  recovery  of  damages  for  a  wrong,' sec.  39,  p.  139. 
When  may  be  maintained,  sec.  39,  p.  139. 

Trespass  to  real  property — 

Trespassing  upon  enclosed  lands  of  another,  warrant  for,  form  of,  sec 

1023,  p.  842. 
Jurisdiction  of  justice  in  case  of,  sec.  18b(c),  p.  20. 

Tresspass  to  personal  property — 

Jurisdiction  of  justice,  sec.  18b,  p.  20. 

Injurfng  or  defacing  personal  property,  warrant  for,  form  of,  sec.  985, 
p.  821. 
another  form  of  warrant  for,  sec.  1032,  p.  860. 

Trial— 

When  case  must  be  tried,  sec.  161,  p.  245. 

Parties  must  appear  within  one  hour  after  time  set  for,  sec.  162,  p.  245. 

Justice  loses  jurisdiction  when  plaintiff  fails  to  appear  within  time  fixed 

for,  sec.  164,  p.  246. 
Postponement  of,  when  jury  demanded,  sec.  183,  p.  256. 

Trial  of  civil  action  before  jury— 

Jury,  manner  of  obtaining,  sec.  207,  p.  326. 
statement  to,  sec.  298,  p.  326. 
by  plaintiff,  sec.  298,  p.  326. 
by  defendant,  sec.  298,  p.  326. 
introduction  of  evidence  before,  sec.  299,  p.  327. 
order  of,  sec.  299,  p.  327. 

first  in  order  usually  plaintiff,  sec.  299,  p.  327. 
introduction  of  in  rebuttal,  sec.  299,  p.  327. 
with  reference  to  off-sets,  sec.  299,  p.  327. 
introduction  of  evidence  out  of  regular  order,  sec.  300,  p.  32T. 
when  permitted,  sec.  300,  p.  327. 
in  discretion  of  justice,  sec  300,  p.  327. 
recall  of  witness,  sec  300,  p.  327. 
introduction  of  in  chief  after  defendant  has  rested,  sec.  300, 

p.  327. 
recall  of  witness  to  ask  omitted  questions,  sec.  300,  p.  327. 
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Trial  of  civil  action  before  jury — Continned. 

postponement  of  trial  to  obtain  further  evidence,  sec.  30O,  p.  327. 
argument  of  the  case  before  the  jury,  see.  301,  p.  323. 

may  be  submitted  without  argument,  sec.  301,  p.  328. 

opening  and  conclusion  of  argument,  right  of,  sec.  301,  p.  328. 

reading  law  to  the  jury,  sec.  301,  p.  328. 

commenting  on  the  testimony,  sec.  301,  p.  328. 
instruction  to  jury,  sec.  301,  p.  328. 

giving  of  after  case  has  been  submitted,  sec.  302,  p.  329. 
must  not  be  communicated  with,  sec  302,  p.  329. 
procedure  when  jury  unable  to  agree,  sec.  303,  p.  329. 

jury  should  announce  disagreement,  sec.  303,  p.  329. 

probjibilities  of  their  agreement  may  be  inquired  into,  sec.  303, 
p.  329. 

discharge  of  because  of  inability  to  agree,  sec.  303,  p.  329. 

continuance  of  case  when  jury  disagree,  sec.  303,  p.  329. 
procedure  when  jury  agree  upon  a  verdict,  sec.  304,  p.  330. 

verdict  should  be  written  out  and  signed,  sec.  304,  p.  330. 

delivery  of  verdict,  sec.  304,  p.  330. 

return  of  jury  for  further  deliberation,  sec.  304,  p.  330. 

trhen  form  of  verdict  not  sufficient,  sec.  304,  p.  330. 
may  be  put  in  proper  form,  sec.  304,  p.  330. 

jury  may  be  polled,  sec.  304,  p.  330. 
withdrawal  of  juror,  sec.  305,  p.  330. 

docket  entry  withdrawing  juror,  form  of,  sec.  30G,  p.  330. 
Trial  by  justice  without  a  jury,  sec.  307,  p.  331. 

order  of  procedure  in  such  case,  sec.  307,  p.  331. 

Trial  of  criminal  ckse  (See  Actions,  Criminal,  Trial  of) — 

Docket  entry  on  plea  of  not  guilty  and  linds  defendant  guilty,  sec.  907ay 

p.  734. 
When  two  justices  issue  warrant  in  same  case,  sec.  907b,  p.  735. 
Sentence   where  either  fine  or   imprisonment   may  be   imposed,  but  not 

both,  sec.  907c,  p.  735. 
Person  convicted  of  crime  shall  be  sentenced  to  work  on  the  public  roads, 

sec.  907d,  p.  736. 
Form  of  docket  entry  finding  party  guilty  and  sentencing  him  to  work 

on  roads,  sec.  907e,  p.  737. 
Form  of  docket  entry  omitting  sentence   to  work  on  public  roads,  sec. 

907 f,  p.  738. 
Form  of  docket  entry  finding  party  guilty  of  escape  after  sentence  to 

work  on  roads,  sec.  907g,  p.  739. 
New  trial  not  awarded  in  a  criminal  case,  sec.  907h,  p.  740. 
Form  of  warrant  of  commitment  until  fine  and  costs  are  paid  after  sen* 

tence  to  work  on  roads,  sec.  907i,  p.  740. 

Trover — 

A  civil  action  for  recovery  of  damages  for  a  wrong,  see.  39,  p.  133. 
When  may  be  brought,  sec.  39,  p.  133. 
Test  of  right  to  bring,  sec.  39,  p.  134. 
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Trover — Con  t  iniied. 

IntereBt  of  plnintiflT  necessary  to  maintain,  sec.  30,  p.  136w 
Demand  not  necessary  to  maintain,  sec.  39,  p.  137. 
Diflfercnce  between  and  detinue,  sec.  3U,  p.  138. 

Trustee — 

Notice  of  sale  by,  sec.  1 106,  p.  902. 
Deed  of,  form  of,  sec.  1 100,  p.  899. 

Turnpike  law — 

Jurisdiction  of  justice,  sec.  18n,  p.  37. 

Warrant  for  violation  of,  form  of,  sec.  1033,  p.  860. 


U 

Unlawful  entry  and  detainer — 

Who  may  bring  the  action,  sec.  503,  p.  450. 

party  from  whom  unlawfully  detained,  sec.  503,  p.  450. 

party  unlawfully  turned  out  of  possession,  sec.  503,  p.  450. 

second  lessee  may  maintain  against  first,  sec.  503,  p.  451. 

one  tenant  in  common  may  bring  without  joining  co-tenant,  sec.  503, 

p.  451. 
widow  deprived  of  the  mansion  house,  sec.  503,  p.  '451. 
vendee  under  executory  contract  can  not,  sec.  503,  p.  451. 
Title  by  adverse  possession  enables  owner  to  maintain,  sec.  503^  p.  451. 
Purchaser  at  trustee*s  sale  having  deed  may  maintain,  sec.  503,  p.  451. 
Landlord  may  maintain  where  tenant  denies  his  title,  sec.  503,  p.  451. 
Time  within  which  action  may  be  brought,  sec.  503,  p.  451. 
Who  may  be  sued  in  this  action,  sec.  504,  p.  452. 

one  who  forcibly  or  unlawfully  enters  upon  real  estate  and  withholds 

possession  thereof,  sec.  504,  p.  452. 
tenant  for  years  may  be  sued,  sec.  504,  p.  452. 
What  constitutes  a  forcible  entry  upon  real  estate,  sec.  505,  p.  452. 
How  action  commenced,  sec.  506,  p.  452. 
Requisites  of  summons,  sec.  507,  p.  452. 

must  command  officer   to  summon   defendant   to   appear   at   certain 

time  and  place,  sec.  507,  p.  453. 
must  describe  the  premises,  sec.  507,  p.  453. 

fiuflicient  if  description  is  by  metes  and  bounds,  sec.  508,  p.  453. 
should  show  county  in  wliich  property  lies,  sec.  508,  p.  453. 
description    may    be   rendered   certain    by    extraneous    evidence, 

sec.  508,  p.  453. 
amendment  of  description  of  summons,  sec.  509,  p.  453. 
when  summons  will  not  be  quashed  for  insufficient  description, 
sec.  500,  p.  453. 
Place  where  defendant  must  appear  in  action  of,  sec.  510,  p.  454. 
Time  within  which  defendant  must  appear,  sec.  510,  p.  454. 
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Direction,  service  and  return  of  summons  in,  sec.  511,  p.  454. 
Possession  of   plaintiff,  necessary   to  enable  him   to  maintain,  sec.   512, 
p.  454. 

actual  possession  not  required,  sec.  512,  p.  454. 

actual  possession  of  part  of  tract,  sec.  512,  p.  454. 

actual    and   exclusive   possession    without    right   sulTicient,   sec.  512, 
p.  454. 
Pleading  in  action  of,  on  part  of  plaintifT,  sec.  512a,  p.  455. 

none  necessary  beyond  summons,  sec.  51^,  p.  455. 

complaint  may  be  used  in  aid  of  summons,  sec.  512a,  p.  455. 

on  part  of  defendant,  not  guilty  when  sufficient,  sec.  512b,  p.  455. 
that  title  to  real  estate  will  come  in  question,  sec.  512b,  p.  455. 
Defenses  admissible  to  action  of,  sec.  512c,  pp.  455-457. 
Matters  not  admissible  as  defense  to  action  of,  sec.  512c,  pp.  457,  458. 
Answer  denying  unlawful  withholding  of  premises,   form  of,  sec.  512dy 

p.  458. 
Time  of  trial  of  action  of,  see.  513,  p.  458.  - 
Manner  of  trial  of,  sec.  513,  p.  458. 

may  be  by  jury  of  six,  sec.  513,  p.  458. 

when  to  be  by  justice,  sec  513,  p.  458. 
Issue  to  be  tried  in  action  of,  sec.  514,  p.  458. 

what  issue  jury  shall  be  sworn  to  try,  sec.  514,  p.  458. 
Oath  to  be  administered  to  jury  to  try  action  of,  form  of,  sec  514a,  p.  459. 
Verdict  of  jury  in  action  of  when  for  plaintiff,  form  of,  sec  514b,  p.  459. 

when  for  defendant,  form  of,  sec.  514b,  p.  459. 
Damages  recoverable  in,  sec.  514c,  pp.  459,  4GD. 

measure  thereof,  sec  514c,  pp.  459,  460. 
Judgment  when  rendered  for  defendant  in  action  of,  form  of,  sec  515, 
p.  460. 

when  for  plaintiff,  form  of,  sec.  510,  p.  460. 

what  judgment  shall  contain  in  such  case,  sec.  516,  p.  460. 
Docket  entry  of  judgment  for  plaintiff,  form  of,  sec.  517,  p.  461. 

when  judgment  for  defendant,  form  of,  sec.  517iy  p.  461. 
Execution  on  judgment  in  action  of,  sec.  518,  p.  461. 

what  it  shall  contain,  sec  518,  p.  461. 

when  returnable,  sec.  518,  p.  461. 

form  of,  sec.  519,  p.  461. 
Effect  of  judgment  in  action  of,  sec  520,  p.  463. 
Jurisdiction  of  justice  in,  sec  18b,  p.  20. 
Verdict  or  judgment  may  be  set  aside  in,  sec.  519a,  p.  462. 
Appeals  may  be  taken  in  actions  of,  as  in  other  cases,  sec.  519b,  p.  462. 

the  bond  of  appeal,  sec.  519c,  p.  463. 

the  penalty  thereof,  sec.  519c,  p.  463. 

Unliquidated  damages — 

Subject  to  set-off  can  not  be,  sec.  Ill,  p.  208. 


INDEX.  1139 

V 

Venereal  diseases — 

Warrant  for  publishing,  delivering  or  distributing  an  advertisement  con- 
cerning, form  of,  sec.  II08,  p.  932. 

Venire  facias — 

Form  of,  summoning  six  jurors,  sec.  181,  p.  255. 
Constable's  return  on,  form  of,  sec.  182,  p.  255. 
Issuance  of  new,  when  justice  may  direct,  sec.  190,  p.  262. 
Docket  entry  directing  new,  form  of,  sec.  200,  p.  263. 
Statute  relating  to,  for  summoning  jury,  sec.  177a,  p.  253. 

the  execution  and  return  thereof,  sec.  177a,  p.  253. 

no  irregularity  in  nor  service  thereof  shall  affect  the  verdict  of  the 
jury,  sec.  182a,  p.  255. 

Verdict — 

Delivery  of,  how  made,  sec.  203,  p.  264. 

must  be  public,  sec.  203,  p.  264. 

must  be  read,  sec.  203,  p.  264. 

poll  of  jury,  sec.  203,  p.  264. 
Entry  on  docket,  sec.  203,  p.  264. 
Defect  in  form,  how  cured,  sec.  203,  p.  264. 
Action  on  account  or  claim  of  like  kind,  form  of,  sec.  204,  p.  264. 

upon  note  or  other  contract  for  sum  certain,  rpc   205,  p.  264. 
In  favor  of  defendant,  when,  form  of,  sec.  205a,  p.  265. 
Procedure  when  jury  agree  upon,  sec.  304,  p.  330. 

should  be  written  out  and  signed,  sec.  304,  p.  330. 

when  form  of  not  sufficient,  sec.  304,  p.  330. 

proper  form,  may  be  put  in,  sec.  304,  p.  330. 

proceeding  to  try  right  of  property,  when  against  claimant,  sec.  454a, 
p.  420. 

proceeding  to  try  right  of  property,  when  in  favor  of  claimant,  sec. 
454,  p.  426. 

unlawful  entry  and  detainer  in  favor  of  plaintiff,  sec.  514b,  p.  459. 

fraud  as  ground  of  setting  aside,  sec.  574a,  p.  494.   . 

justice  may  set  aside,  when,  sec.  575,  p.  405. 

conversations   or   communications   with    third   parties   as   ground  of 
setting  aside,  sec.  576,  p.  495. 

partiality  or  prejudice  as  ground  to  set  aside,  sec.  577,  p.  496. 

contrary  to  law  and  evidence  as  ground  to  set  aside,  sec.  578,  p.  496. 

setting  aside  when  conflict  in  evidence,  sec.  579,  p.  497. 

irregularity  in  obtaining  as  ground  to  set  aside,  sec.  579a,  p.  497. 

notice  to  adverse  party  to  set  aside,  form  of,  sec.  580,  p.  498. 

docket  entry  setting  aside,  sec.  581,  p.  408.  | 

docket  entry  overruling  motion  to  set  aside,  sec.  583,  p.  499. 

costs  upon  setting  aside,  sec.  584,  p.  499. 

appeals  from  judgments  on  verdict  of  jury,  sec.  653,  p.  542. 
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Form  of  in  ba^talrlly  procoodings,  sec.  78S,  p.  601. 

Form  of  in  buatrtnly  ivlien  defendnnt  not  guilty,  sec.  791,  p.  663. 

Action  for  recovery  of  personal  property,  sec.  848,  p.  690. 

Statute  relating  to,  for  recovery  of  personal  property,  sec.  849,  p.  696. 

Form  of,  for  plaintilT  in  action  to  recover  personal  property,   involving 

one  article,  sec.  850,  p.  097. 
Form  of,  for  plaintitT  to  recover  personal  property  involving  more  than 

one  article,  sec.  851,  p.  697. 
Form  of,  for  recovery  of  personal  property  when  in  favor  of  defendant, 

sec.  852,  p.  698. 
Form  of,  for  defondont  when  plnintifT  in  possession  of  property  sued  for, 

sec.  8r)3.  p.  698 
Form  of,  in  criminal  case  finding  defendant  guilty,  sec.  899,  p.  729. 

form  of,  in  criminal  case  finding  defendant  not  guilty,  sec.  902,  p.  731. 
Form  of,  finding  defendant  guilty  of  assault  and  battery,  sec.  904,  p.  732. 
Form  of,  on  plea   in  abatement  of  attachment,  in  favor  of  defendant, 

sec.  372,  p.  376. 
Form   of,   on   plea   in   abatement   of   attachment,   in   favor  of   plaintiff, 

sec   373,  p.  377. 
power  of  justice  to  set  aside,  sec.  563,  p.  488. 
power  of  justice  to  set  aside,  exists  in  certain  specified  cases,  sec. 

664.  p.  488. 
Betting  aside  for  plaintiff's  failure  to  appear,  sec.  565,  p.  488. 
Betting  aside  for  failure  of  defendant  to  appear,  sec.  566,  p.  489. 
Form  of,  wiien  jury  find  for  the  defendant,  sec.  205a,  p.  265. 
Form  of,  for  defendant  when  his  off -sets  exceed  the  demand  of  the  plain- 
tiff, sec.  205c,  p.  265. 

Veterinary  medicine — 

Warrant,  form  of,  for  failure  of  practitioner  of,  to  report  certain  diseases, 
sec.  10231,  p.  849. 

W 

Waiver- 
Summons,  defects  in,  what  constitutes,  sec.  61,  p.  166. 
appearance,  general,  sec.  61,  p.  166. 
continuance,  agreeing  or  moving,  sec.  61,  p.  166. 
appeal  to  circuit  court,  sec.  61,  p.  166. 
pleading  to  action,  sec.  61,  p.  166. 

examination  of  person  accused  of  crime,  sec.  18s,  p.  100. 
sufficiency  of  to  hold  to  bail,  sec.  18b,  p.  100. 
Of  incompetency  of  witness,  how  effected,  sec  212b,  p.  274. 

Warrants — 

Felony  cases — 

Charging  abortion,  sec.  923a,  p.  761. 

Charging  person  as  accessory  before  the  fact,  sec.  923b,  p.  762. 

For  abduction  where  intent  is  to  marry  the  female,  sec.  918,  p.  759. 
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For  arson,  burning  dwelling  house  in  night  time,  sec.  924,  p.  763. 
burning  dwelling  house  in  day  time,  sec.  025,  p.  763. 
maliciously  setting  fire  to  anything  whereby  dwelling  house,  jail  or 

prison  is  burned,  sec.  020,  p.  704. 
For  burning   meeting  house,  under  sec.   4,  chapter   145,  Code,   sec.   027, 

p.  764. 
For  burning  a  banking  house,  sec.  028,  p.  765. 
For  burning  a  barn,  sec.  020,  p.  705. 

For  burning  a  bridge,  boat  or  other  vessel,  sec.  030,  p.  766. 
For  burning  property  with  intent  to  injure  insurer,  sec.  031,  p.  766. 
For  blackmailing,  extorting  money  by  threatening  to  injure  the  character 

of  another,  sec.  032,  p.  767. 
extorting  money  by  threatening  to  injure  property  of  another,  sec, 

033,  p.  767. 
For  buggery  with  a  beast,  sec.  034,  p.  768. 
For  buggery  with  a  human  being,  sec.  035,  p.  768. 
I*!or  bribing  an  ofTicer,  sec.  036,  p.  760. 
For  attempting  to  bribe  an  oflTicer,  sec.  037,  p.  770. 
For  officer  receiving  bribe,  sec.  038,  p.  771. 
For  burglary,  breaking  and  entering  dwelling  house  in  night  time  with. 

intent  to  commit  larceny,  sec.  030,  p.  771. 
For  entering  dwelling  house   in  night   time   without   breaking,   sec.   040, 

p.  772. 
For  breaking  and   entering  dwelling  house  in  day  time  with  Intent   to 

commit  murder,  sec.  041,  p.  773. 
For  entering  in  night  time  without  breaking  an   outhouse  adjoining  to 

or  occupied  with  a  dwelling  house,  sec.  942,  p.  773. 
For  breaking  and  entering,  or  entering  without  breaking,  an  office,  shop, 

store-house,  or  railroad  car,  with  intent  to  commit  larceny, 

sec   043,  p.  774. 
•  For  breaking  and  entering,  or  entering  without  breaking,  an  office,  shop, 

etc^  with  intent  to  commit  murder,  rape  or  robbery,  sec.  044, 

p.  774. 
For  administering  poison  to  cattle  or  other  beast,  sec.  045,  p.  775. 
For  violation   of   election   law,   delivering   ballots   to  person   other   than 

election  commissioners,  sec.  046,  p.  776. 
unlawfully  removing  ballots,  sec.  946a,  p.  776. 
making  false  affidavit  in  order  to  vote,  sec.  047,  p.'777. 
making  false  return  of  result  of  election,  sec.  948,  p.  778. 
illegal  voting,  see.  949,  p.  779. 
For  embezzlement  by  a  public  officer,  sec.  950,  p.  779. 
For  embezzlement  by  a  common  carrier,  sec.  051,  p.  780. 
For  forgery,  sec.  052,  p.  780. 

For  obtaining  money  under  false  pretenses,  sec.  053,  p.  781. 
For  obtaining  goods  under  false  pretenses,  sec.  054,  p.  781. 
For  larceny,  sec.  955,  p.  783. 
For  manslaughter,  sec.  056,  p.  783. 
For  murder  at  common  law,  sec.  957,  p.  784. 


1142  INDEX. 

Warrants — ContinuecL 

For  murder  under  the  statute,  sec.  0r>8,  p.  785. 

For  murder  hj  poison,  sec.  950,  p.  785. 

For  perjury,  sec.  900,  p.  787. 

For  subornation  of  perjury,  sec.  061,  p.  788. 

For  fighting  a  prise  fight,  sec.  962,  p.  780. 

For  acting  .is  second,  or  trainer,  etc.,  in  a  prize  fight,  see.  963,  p.  789, 

For  assisting  in  a  prize  fight,  sec  064,  p.  790. 

For  rape,  sec.  965,  p.  790. 

For  carnal  knowledge  of  a  girl  under  the  age  of  1 4  years,  sec.  966,  p.  791. 

For  attempt  to  commit  rape,  sec.  967,  p.  791. 

For  robbery,  sec.  968,  p.  792. 

For  receiving  stolen  goods,  sec.  060,  p.  702. 

For  maliciously  shooting  a  person  with  intent  to  kill,  sec.  970,  p.  793. 

For  shooting  a  person  in  commission  of  felony,  sec.  071,  p.  704. 

For  shooting  a  person  in  an  attempt  to  commit  a  felony,  sec.  972,  p.  794. 

For  treason,  sec.  973,  p.  795. 

For  treason,  another  form,  sec.  074,  p.  705. 

For  procuring  female  for  house  of  prostitution — second  offense,  sec  974a, 

p.  707. 
For  malicious  burning  of  any  pile  or  parcel  of  wood,  stack  of  wheat, 

grain,  fodder,  or  straw,  see.  974b,  pp.  707,  70S. 
For  issuing  and  delivering  check  without  funds  in  bank  to  pay  same, 

sec.  974c,  p.  798. 
For  conspiracy  to   inflict  bodily  injury  and  bodily   injury  inflicted,  sec. 

974d,  pp.  708,  700. 
For  embezzlement  by  any  agent,  clerk,  or  servant  of  any  person,  firm, 

or  company,  sec.  974e,  p.  700. 
For  embeulement  or  fraudulent  conversion  of  bullion,  money,  bank  notes, 

or  other  security  for  money,  see.  074  f,  p.  800. 
For  embezzlement  or  fraudulent  conversion  of  bullion,  money,  bank  notes, 

or  other  security  for  money,  consisting  of  a  series  of  acta* 

sec.  974g,  pp.  801,  802. 
For  robbery,  another  form,  sec.  974h,  p.  802. 
For  forgery  of  writing  presented  to  the  county  court  to  be  appointed  a 

registrar  of  voters,  sec.  974 i,  p.  803. 
For  making  false  affidavit  to  be  registered  as  a  voter,  sec.  974j,  pp.  803, 
i  804. 

For  entering  or  omitting  name  of  voter  from   registration  without  aa 
i  order  of  the  county  court,  sec.  074k,  pp.  804,  805. 

i  For  issuing  a  false  registration  certificate  by  clerk  or  registrar,  sec.  974-1, 

]  pp.  805,  806. 

For  registering  name  of  a  person  not  a  qualified  voter,  sec.  074m,  p.  806. 
For  failure  of  a  person  taking  part  in  ah  unlawful  combination  to  dis- 
perse after  being  duly  commanded  so  to  do,  sec.  974n,  p.  807. 
For  bigamy,  sec.  974o,  p.  808. 
For  incest,  sec.  074p,  p.  808. 
For  unlawfully  disinterring  or  displacing  a  dead  human  body,  sec.  974q, 

p.  809. 
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For  kidnapping  a  child  under  fourteen  years  of  age,  sec.  974r,  p.  809. 

For  the  fraudulent  destruction  or  concealment  of  a  will,  sec.  9748,  p.  810. 

Against  a  guardian  or  other  fiduciary  for  willfully  and  knowingly  failing 
to  make  and  return  an  inventory,  sec.  974t,  p.  811. 

For  willfully  destroying  a  vessel  with  intent  to  injure  the  owner  there- 
of, sec.  974n,  pp   811,  812. 

For  rioter,  pulling  down  or  destroying  a  dwelling  house,  sec.  974 v,  p.  812. 

For  an  officer  who  voluntarily  suffers  a  prisoner  charged  with  a  felony  to 
escape  from  jail,  sec.  974w,  p.  813. 

For  second  ofTenso  for  the  sale  of  intoxicating  liquors,  sec.  974x,  pp.  813, 
814. 

Against  owner  or  operator  of  moonshine  still,  sec.  1161,  pp.  934,  935. 

Hiademeanora  not  triable  by  a  justice — 
For  shooting  at  another  in  a  public  place,  sec.  075,  p.  816. 
For  injuring  a  person  in  the  management  of  a  vehicle  used  for  public 

conveyance,  sec.  976,  p.  817. 
For  injuring  a  person  in  the  management  of  a  boat,  sec.  977,  p.  817. 
For  arrest  of  conductor  of  a  railroad  company  for  keeping  door  of  car 

locked  while  such  car  was  in  motion,  sec.  978,  p.  818. 
For  delivering  challenge  to  fight  a  duel,  sec.  079,  p.  819. 
For  sending  a  challenge  to  6ght  a  duel,  sec.  080,  p.  819. 
For  person  coming  into  this  state  to  fight,  sec.  981,  p.  819. 
For  setting  fire  to  woods,  fence  or  other  thing  capable  of  spreading  fire, 

sec.  982,  p.  820. 
For  destroying  appliances  used  in  aid  of  navigation,  sec.  083,  p.  820. 
For  injuring  or  destroying  telegraph  or  telephone  poles,  sec.  084,  p.  821. 
For  injuring  or  defacing  personal  property,  sec.  985,  p.  821. 
For  breaking  down  or  destroying  or  defacing  any  monument  intended  to 

mark  a  boundary  line  of  any  sort,  sec.  986,  p   822. 
For  person  intoxicated  while  in  charge  of  locomotive  engine  or  while 

acting  as  conductor  or  brakeman,  sec.  987,  p.  822. 
For  injuring  or  destroying  any  bridge,  railroad  car,  etc.,  sec.  988,  p.  823. 
For  jumping  on  or  off  moving  train,  sec.  989,  p.  823. 
For  laboring  on  the  Sabbath  day,  sec.  900,  p.  824. 
For  perjury  committed  in  civil  case,  sec.  001,  p.  825. 
For  receiving  a  bribe  by  an  officer,  sec.  992,  p.  825. 
For  negligently  permitting  escape  of  prisoner,  sec.  093,  p.  826. 
For  escape  of  prisoner  by  force  or  violence,  sec.  994,  p.  827. 
For  refusing  to  aid  officer  in  execution  of  process,  sec.  995,  p.  827. 
For  failure  to  obey  order  of  justice  to  make  an  arrest,  sec.  996,  p.  828. 
For  hindering  or  obstructing  officer  in  discharge  of  his  official  duty,  sec. 

907,  p.  828. 
For  compounding  an  offense,  sec.  908,  p.  829. 
For  demanding  and  receiving  illegal  fees,  sec.  999,  p.  829. 
For  issuance  of  fraudulent  fee  bill,  sec.  1000,  p.  830. 
For  making  false  entry  in  record,  sec.  1001,  p.  830. 
For  theft  or  destruction  of  record,  sec.  1002,  p.  831. 
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For  Bummoning  jurors  to  find  verdict  for  or  against  a  particular  party, 

sec.  1003,  p.  831. 
For  corruptly  procuring  juror  to  be  summoned,  sec.  1004,  p.  832. 
For  persons  combining  as  "Red  Men,"  "Regulators,''  etc.,  for  the  purpose 

of  inflicting  bodily  injury  or  punishment,  sec.   1005,  p.  833. 
For  intimidating  witness  for  the  state,  sec.  1006,  p.  833. 
For  marrying  within  prohibited  degree  of  relationship,  sec.  1007,  p.  834. 
For  issuing  a  marriage  license  contrary  to  law,  sec.  1008,  p.  834. 
For  celebrating  marriage  contrary  to  law,  sec.  1000,  p.  833. 
For  lewd  and  lascivious  cohabitation,  sec.  1010,  p.  835. 
For  intermarriage  of  a  white  person  with  a  negro,  sec.  1011,  p.  836. 
For  publisliing,  selling  or  distributing  obscene  book,  see.  1012,  p.  836. 
For  practicing  medicine  without  a  licence,  sec.  1013,  p.  837. 
For  adulteration  of  food  or  drink,  sec.  1015,  p.  838. 
For  casting  dead  animal  into  running  stream,  sec.  1016,  p.  838. 
For  keeping  faro  bank  or  other  gaming  table,  sec.  1017,  p.  839. 
Against  occupant  of  premises  for  permitting  a  gaming  table,  sec.   1018, 

p.  830. 
For  betting  and  playing  at  certain  prohibited  games,  sec.  1019,  p.  840. 
Against  hotel  keeper  for  permitting  unlawful  gaming,  sec.  1020,  p.  840. 
Against  a  person  for  being  concerned  in  a  lottery,  sec.  1021,  p.  841. 
Against  officer  for  being  interested  in  certain  public  contracts,  sec.  1022, 

p.  841. 
For  trespassing  upon  the  enclosed  lands  of  another,  sec.  1023,  p.  842. 
For  cruelty  to  animals,  sec.  1023a,  p.  843. 
For  accessory  after  the  fact,  sec.  1107,  p.  003. 
For  playing  cards  at  a  hotel,  sec.  1023b,  p.  843. 
For  betting  at  the  game  of  cards,  sec.  1023c,  p.  844. 
For  receiving  help  in  teacher's  examination,  sec.  1023d,  pp.  844,  845. 
For  keeping  and  exhibiting  a  slot  machine,  roulette  wheel,  or  other  gam* 

ing  table,  sec.  1023e,  p.  843. 
For  keeping  a  common  gaming  table,  sec.  I023f,  p.  846. 
For  practicing  dentistry  without  a  license,  sec.  1023g,  p.  847. 
For  taking  or  injuring  garden  or  field  crops,  sec.  1023gg,  pp.  847,  848. 
For  acting  before  taking  oath  of  office,  sec.  1023h,  pp.  848,  849. 
For  failure  of  practitioner  of  veterinary  medicine  to  report  certain  dis- 
eases, sec.  1023i,  p.  849. 
For  driving  diseased  animal  on  the  public  highway,  sec.  1023j,  p.  850. 
For  selling  or  ofTertng  for  sale  an  animal  affected  with  disease,  sec.  1023k, 

pp.  850,  851. 
For  selling  milk  from  cow  affected  with  tuberculosis,  sec.  1023-1,  p.  851. 
For  interfering  with  agent  of  humane  society  in  preventing  cruelty  to 

animals,  sec.  1023m,  pp.  851,  8.52. 
For  obstructing  a  deputy  commissioner  of  weights  and  measures  in  the 

discharge  of  his  duties,  sec.  1023n,  pp.  852,  853. 
For  cruelty  to  child,  sec    1023o,  p.  853. 
For  removing  mortgaged  personal  property  out  of  the  county,  sec.  1023py 

pp.  853,  854. 


INDEX.  1145 

Warrants — Continued. 

Against  municipality   for  establiahing  a  system  of  drainage  or  sewage 

without  tlie  approval  of  the  state  health  commissioner,  sec. 

1150,  p.  933. 
Against   person    for    advertising   or   exhibiting   a   picture    in   a   theater 

reflecting  upon  the  status  of  any  race  of  people,  sec.  1164, 

p.  030. 
For   taking   or   removing   automobile    from   garage   without   consent   of 

owner,  sec.   11  Go,  p.  037. 

Ifisdemeanors  triable  by  a  justice— 
For  carrying  dangerous  or  deadly  weapons,  sec.  1024,  p.  855. 
For  disturbing  school  or  iTterary  society,  sec.  1025,  p.  856. 
For  adultery  or  fornication,  sec.  1026,  p.  857. 
For  profane  swearing,  sec.  1027,  p.  857. 
For  defrauding  hotel  keeper,  sec.  1028,  p.  858. 
For  petit  larceny,  sec.  1029,  p.  858. 
For  depositing  carcass  of  dead  animal,  offal  from  a  slaughter  house,  etc., 

in  any  stream  in  this  state,  sec.  1030,  p.  859. 
For  assault  and  battery,  sec.  1031,  p.  850. 
For  trespass  to  personal  property,  sec.  1032,  p.  860. 
For  violation  of  turnpike  law,  sec.  1033,  p.  860. 
Desecration  of  flag  of  United  States,  sec.   1034,  p.  801. 
Beaching  boat  on  real  CMtate  of  another,  sec.  103.'>,  p.  861. 
For  failure  to  send  child  to  school,  sec.  1036,  p.  862. 
Form  of  peace  warrant,  sec.  1037,  p.  863. 
Form  of  search  warrant,  sec.  1038,  p.  863. 
For  hunting  without  a  license,  sec.  1108,  pp.  903,  9Q4. 
For  transferring  license  to  hunt,  sec.  1100,  p.  004. 
For  unlawfully   buying,   selling,   or  having   in   one's   possession,  certain 

animals,  birds,  and  fish,  sec.  1110,  p.  905. 
For  chasing,  killing,  or  injuring,  certain  animals  or  birds  during  "close 

season,"  sec.   1111,  p.  905. 
For  hunting  or  fishing  on  Sunday,  sec.  1119,  p.  910. 
For  unlawfully  destroying  birds'  nests,  sec.  1120,  pp.  910,  911. 
For  killing,  catching,  or  chasing,  certain  birds  as  to  which  there  is  no 

open  season,  sec.  1121,  p.  Oil. 
For  non-resident  of  this  state,  for  catching  fish  without  license,  sec.  1122, 

pp.  911,  912. 
For  catching  fish  by  seine,  sec.  1123,  p.  012. 

For  unlawfully  employing  a  person  to  catch  fish,  sec.  1124,  pp.  912,  913. 
For  hunting,  fishing,  or  camping,  on  land  of  another  without  permission, 

sec.  1125,  p.  913. 
For  shooting  across  a  public  road  or  near  a  school  house,  sec.  1126,  pp. 

913,  914.  ^ 

For  trespassing  or  loitering  upon   the  grounds  of  state  institution,  sec. 

1127,  p.  914. 
For  employing  child  unlawfully  absent  from  school,  sec.  1128,  pp.  914,  915. 


1146  INDEX. 

Warraato— Continued. 

Against  tenchcr  for  failure  to  perform  hU  duty  under  the  Bchool  law,  sec. 

1129,  pp.  915,  910. 

For  the  unlawful  Bale  or  exposure  for  sale  of  intoxicating  liquors,  sec 

1130,  p.  916. 

for  the  unlawful  keeping  or  storage  of,  sec.  1-131,  pp.  010,  917. 

for  keeping   or   maintaining   club  house,   in   which   such   liquors   are 

received  or  kept,  sec.  1132,  p.  917. 
for  keeping  such  liquors  at  place  other  than  one's  home,  sec.  1133, 

pp.  917,  918. 
for  advertising  such  liquors  for  sale,  sec.  1134,  p.  918. 
for  keeping  a  house  where  such  liquors  are  manufactured,  stored,  or 

furnished,  sec.   1135,  pp.  018,  010. 
for  giving  such  liquors  to  minor  or  person  of  intemperate  habits,  sec 

1136,  p.  919. 
for  bringing  more  of  such  liquors  into  state  than  one  quart  within 

period  of  thirty  days,  sec.  1137,  pp.  910,  920. 
for  unlawfully  receiving  such  liquors  from  common  carrier,  sec.  1138, 

p.  920. 
for  arrest  of   person   engaged   in   manufacture  of  such  liquors   and 
seizure  of  same,  sec.  113Sa,  pp.  020,  921. 
For  selling  or  furnishing  cigarettes  to  a  person  under  twenty-one  years 

of  age,  sec.  1130,  p.  021. 
For  giving  check  for  less  than  twenty  dollars  without  funds  to  pay  same, 

sec.  1140,  p.  022. 
For  larceny  of  a  ski  AT  or  boat  of  the  value  of  le^s  than  ten  dollars,  sec. 

1141,  p.  022. 
For  unlawfully  allowing  certain  animals  to  run  at  large,  sec.  1142,  p.  923. 
For  obstructing  public  road  in  process  of  construction  or  repair,  sec.  1143, 

p.  923. 
For  selling  paint,  metal  culvert,  and  other  supplies,  for  use  in  construc- 
tion of  a  road,  without  certificate  of  its  purity,  sec.   1144, 
p.  024. 
For  escape  of  person  sentenced  to  work  on  .public  road,  sec.  1145,  pp.  924, 

925. 
For  operating  motor  vehicle  on  public  road  at  greater  rate  of  speed  than 
thirty-five  miles  per  hour,  soc.    114(1,  p.   925. 
at  speed  that  will  not  permit  of  absolute  control   of  such  vehicle, 
sec.   1147,  pp.  925,  926. 
For  person  driving  vehicle  on  public  road  or  street  when  intoxicated,  sec. 

1148,  p.  026. 
For  driving  motor  vehicle  in  city,  town,  or  village,  on  wrong  side  of  center 

of  road,  sec.  1140,  pp.  026,  027. 
For  unlawful  obstruction  of  highway,  soc.  11.')0,  p.  027. 
For  violation  of  law  regulating  weights  and  measures,  sec.  1150,  p.  031. 
For  publishing  advertisement  concerning  a  venereal   disease,   sec.    1158, 

p.  032. 
For  cruelty  of  master  to  apprentice  bound  out  by  state  board  of  control, 
sec.   1153,  p.  920. 
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For  failure  of  mercantile  eBtabliabment^  to  fiafely  protect  hoist- way  a, 

hatch- ways,  etc.,  sec.  1154,  pp.  920,  030. 
Against   the    owner   of    horse,   etc,  running   at   large  on   public   road, 

damaging  property  of  another,  sec.  1157,  pp.  031,  032. 
^  .        Against  person  having  "moonshine"  liquor  in  his   possession,  sec.  1162, 

p.  035. 
For  depriving  state  board  of  children's  guardians  of  custody  of  child, 

sec.  1103,  pp.  035,  036. 

In  other  cases — 

For  warrant  against  owner  of  foal  for  services  of  stallion,  sec.  1113,  p.  907. 

For  estray,  sec.  1117,  p.  909. 

Arrest  in  civil  action  before  judgment,  sec.  477,  p.  437. 

Arrest  in  civil  action  after  judgment,  sec.  401,  p.  444. 

For  distress  for  rent,  sec.  750,  p.  628. 

Arrest  of  minor  to  commit  to  industrial  school,  sec.  775,  p.  642. 

Arrest  of  minor  to  commit  to  industrial  school,  another  form,  sec.  777, 

p.   644. 
For  arrest  of  person  on  charge  of  bastardy,  sec.  784,  p.  649. 
Arrest,  general  form  of,  sec.  869,  p.  709. 
Of  commitment  to  imprisonment,  sec.  905,  p.  732. 
Commitment  when  defendant  not  in  custody,  sec.  900,  p.  733. 
Justice  may  issue  search,  sec.  18w,  p.  106. 
Cases  wherein  search  may  be  issued,  sec.  18w,  p.  107. 
Formal  requisites  of  search,  sec.  18w,  p.  108. 
What  to  be  done  if  search  executed,  sec.  18w,  p.  108. 
Requisites  of  distress  warrant  for  rent,  sec.  740,  p.  627. 
Property  distress  warrant  may  be  levied  on,  sec.  751,  p.  628. 
Defenses  to  distress  warrant  for  rent,  sec.  760,  p.  633. 
Arrest  on  charge  of  crime  usually  on,  sec.  865,  p.  708. 
Direction  of  warrant  of  arrest,  sec.  866,  p.  70S. 
Probable  cause,  only  issues  on  in  criminal  case,  sec.  865,  p.  708. 
When  justice  will  issue,  sec.  867,  p.  708. 
What  it  must  contain,  sec.  807,  p.  708. 
Purpose  for  which  it  may  issue,  sec.  872,  p.  710. 
Essentials   of,  to  give  a  justice  jurisdiction,   in  moslb  cases,  sec.   1038a, 

p.  864. 
Requisites  of,  in  case  which  justice  has  jurisdiction  to  try,  sec.   1038b, 

p.  864. 

Weights  and  measnreB — 

Warrant  for  violation  of  law  regulating,  form  of,  sec.  1156,  p.  -931. 
Law  relating  to  regulation  of,  sec.  2lb,  pp.  Il4a-114c. 
Warrant,  form  of,  for  obstructing  deputy  commissioner  of,  in  the  dis* 
charge  of  his  duties,  sec.  1023n,  pp.  852,  853. 
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West  Virginia  Industrial  Home — 

Persons  elligibld  to  be  received  into,  see.  784,  p.  649. 

How  committed,  sec.  784,  p.  049.  i 

Commitment  of  girls  to,  sec.  784a,  p.  650. 

Girls  found  incorrigible  or  pregnant,  what  to  be  done  in  such  cases,  sec 

784a,  p.  650. 
Guardian  ad  litem  to  be  appointed  foj*  girl,  sec.  784b,  p.  650. 
Right  of  trial  by  jury,  sec.  784b,  p.  650. 
Complaint  for  arrest  of  girl,  form  of,  sec.  784c,  pp.  650,  651. 
Observations  as  to  procedure  for  committal  of  girls  to,  sec  784d,  p.  651. 

West  Virginia  Industrial  School  for  Boys- 
Name  to  be  known  by,  sec.  773,  p.  641. 

Management  and  control  of,  sec.  773,  p.  641. 

Proceedings  before  justice  to  commit  minors  to,  sec.  773a,  p.  641. 

Complaint  for  arrest  of  minor,  form  of,  sec.  774,  pp.  641,  642. 

Warrant  to  be  issued  for  arrest  of  minor,  form  of,  sec.  775,  pp.  642,  643. 

Complaint  for  arrest  of  minor  who  is  a  vagrant,  etc.,  form  of,  sec.  776, 
p.  643. 
warrant  in  such  case,  form  of,  sec.  777,  p.  644. 

Docket  entry  showing  filing  of  coinplaint  and  issuance  of  warrant  for^ 
arrest  of  minor,  form  of,  sec.  778,  pp.  644,  645. 

Docket  entry  where  jury  is  impaneled,  form  of,  sec.  779,  pp.  645,  646. 

Commitment  of  minor  to  industrial  school,  form  of,  sec.  780,  pp.  646,  647. 

Notice  to  be  given  to  superintendent  of  industrial  school,  form  of,  sec. 
781,  p.  647. 

Paper  to  be  annexed  to  commitment  of  minor  to  industrial  school  con- 
taining names,  etc.,  form  of,  sec.  782,  p.  648. 

Docket  entry  showing  proceeding  to  commit  minor  resulting  in  his  dis- 
charge, form  of,  sec.  783,  p.  648. 

Docket  entry  committing  minor  under  age   of   twelve  years,  form  of, 
sec.  783a,  p.  649. 

Wife- 
Jurisdiction  of  justice   for  violation  of  law  requiring  husband  to  sup- 
port^ sec.  18n,  pp.  53,  54. 

Wffl— 

Warrant,  form  of,  for  fraudulent  destruction  of,  sec.  9748,  p.  810. 
Form  of,  with  attestation  clause,  sec.  1151,  pp.  927,  928. 
Form  of  codicil  to,  sec.  1152,  p.  928. 

Witness —  / 

Intimidating  for  the  state,  warrant  for,  form  of,  sec  1006,  p.  833.  f 

Witnesses- 
Competency  of,  sees.  208-212b,  pp.  269-274. 

all  persons  competent  except,  sec.  208,  p.  269. 

persons  of  unsound  mind,  sec.  208,  p.  269.  • 

children,  sec  208,  p.  260. 
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husband  and  wife  concerning  communications  between,  sec.  208, 

p.  269. 
attorney    concerning   communications    made   by   his   client,   sec. 

208,  p.  209. 

niinister,   clergfyman   or  priest  concerning  confessions,   sec.   208, 

p.  270. 
physician  or  surgeon  concerning  communications   made  to  him, 

sec.  208,  p.  270. 
party  to  any  action,  suit  or  proceeding  against   estate  of  de- 
cedent, when,  sec.  208,  p.  270. 
any   person    interested    in   event   of   suit   against  estate   of   de- 
cedent, when,  sec.  208,  p    270. 
insane  person  not  necessarily  incompetent,  sec.  208,  p.  270. 
Transactions  or  communications  with  deceased  person,  insane  or  lunatic, 
what  constitutes,  sec.  200,  p.  271. 
party  to  buit  incompetent  only  as  to,  sec.  209,  p.  271. 
broad  and  liberal  construction  given  to  "personal  transaction,"  see. 

209,  p.  271. 

testimony  as  to  handwriting  not  regarded  as,  sec.  209,  p  271. 
evidence  of  work  or  labor  or  acts  done  regarded  as,  sec.  209, 
(  p.  271. 

agent  of  party  may  testify  as  to,  sec.  210,  p.  272. 

transaction  or  communication  with  kgent  of  deceased  person  not  ex> 

eluded,  sec.  210,  p.  272. 
party  to  suit  or  one  interested  may  testify  against  his  own  interest 

as  to,  sec.  211,  p.  272. 
exclusion  extends  to  evidence  ofTered  against  executor,  administra- 
tor, heir  at  law,  next  of  kin,  assignee,  legatee,  devisee,  or 
survivor  of  such  deceased  person,  sec.  212,  p.  273. 
assignee  as  used  in  statute,  what  it  includes,  sec.  212,  p.  273. 
survivor  as  used  m  statute,  what  it  includes,  sec.  212,  p.  273. 
Competency  of,  how  determined,  sec.  212a,  p.  274. 

may  be  examined  touching  question  of,  sec.  212a,  p.  274. 
scope  of  such  examination,  sec.  212a,  p.  274. 
Incompetency  of  may  be  waived,  sec.  212a,  p.  274. 
Attendance  of,  how  compelled,  sec.  213,  p.  274. 
Summons  for,  form  of,  sec.  214,  p.  275. 

when  production  of  books  or  papers  desired,  form  of,  sec.  214,  p.  275. 
Party  to  suit  may  be  examined  as,  sec.  214a,  p.  275. 
Service  of  summons  upon,  by  whom  made,  sec.  215,  p.  275. 
May  be  by  an  officer,  sec.  215,  p.  275. 

Impeachment  of,  sec.  252,  p.  204.  \ 

by  bad  reputation,  sec.  252,  p.  294. 
how  effected,  sec.  253,  p.  294. 

evidence  must  relate  only  to  reputation  for  truth,  sec.  253,  p.  294. 
mode  of  examining  into  such  reputation,  sec.  253,  p.  294. 
competency  of  impeaching  witness,  sec.  253,  p.  294. 
questions  usually  asked,  form  of,  sec.  254,  p.  295. 
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by  previous  contradictory  statements,  sec.  265,  p.  295. 
foundation  for  must  be  laid,  sec.  255,  p.  295. 

bow  laid,  sec.  255,  p.  205. 
examination,  form  of,  sec.  250,  p.  295. 

how  questions  propounded  in  sudi  case,  sec.  256,  p.  295. 
by  showing  ill  will  or  bias,  sec.  256a,  p.  296. 
how  may  be  shown,  sec.  256a,  p.  296. 
Party  can  not  impeach  his  own  witness,  see.  257,  p.  296. 

party  not  necessarily  bound  by  his  own  witness,  see.  258,  p.  297. 
extent  to  which  party  may  show  his  own  witness  to  be  mistaken, 

sec.  258,  p.  297. 
party  making  adverse  witness  his  own  can  not  afterwards  impeach 

him,  sec.  259,  p.  208. 
collateral  cross-examination  of  with  view  to  impeachment,  see.  260, 

p  208. 
who  Is  one's  own  witness  so  as  to  be  liable  to  impeachment,  sec. 

261,  p.  298. 
how  party  makes  another  witness  his  own,  sec.  262,  p.  299. 
Examination  of  adverse  witness  as  to  new  matter,  at  what  stage  allowed, 
sec.  263,  p.  299. 
order  of  examining  usually  in  discretion  of  court,  sec.  263,  p.  299. 
cross-examination  as  to  new  matter  in  discretion  of  court,  sec.  263, 
p.  299. 
general  and  better  rule  in  such  case,  sec.  263,  p.  300. 
impeachment  of  party's  own  witness  by  contradictory  statements, 

extent  of  rule,  sec.  264,  p.  300. 
party  taken  by  surprise  by  his  own  witness,  sec.  2G4,  p.  300. 
right  of  party  under  such  circumstances,  sec.  264,  p.  300, 
impeachment  of  where  party  required  to  call,  sec.  265,  p.  301. 
Service  of  summons  on,  by  whom,  sec.  215,  p.  275. 
by  party  to  the  suit,  sec.  215,  p.  275. 

or  any  other  person,  sec.  215,  p.  275. 
Return  of  summons  for,  form  of,  sec.  2l5a,  p.  275. 
Attendance  of  residing  in  adjoining  county,  how  obtained,  sec.  216,  p.  276. 
Person  failing  to  attend  as,  may  be  fined,  sec.  217,  p.  276. 

must  appear  to  have  been  duly  summoned  before  fine  imposed,  sec 

217,  p.  276. 
opportunity  to  be  heard  must  be  given,  sec.  217,  p^  276. 
entry  of  fine  to  be  made  in  justice's  docket,  sec.  217,  p.  276. 
failure  to  attend  imposes  liability  to  injured  party,  sec.  218,  p.  276. 
Per  diem  and  mileage,  sec.  219,  p.  277. 

Proceeding  against  for  failure  to  attend,  docket  entry,  form  of,  sec  219a, 
p.  277. 
notice  of  rule  to  show  cause  why  fine  should  not  be  imposed,  sec 
219b,  p.  278. 
Examination  of  more  than  two  witnesses  to  same  fact,  costs,  sec.  220, 

p.  278. 
Must  claim  attendance,  when,  sec.  221,  p.  278. 
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Witnesses— Continued. 

Demanding  fees  before  attendance,  acc.  222,  p.  278. 

amount  of  demand,  sec  222,  p.  278. 

inability  to  pay  feea,  none  to  be  claimed,  when,  sec.  222,  p.  278. 

affidavit  of  inability  to  pay  (ecA  of,  form  of,  stH*.  223,  p.  270. 

endorsement  on  summons   after  aflidavit  of   inability  to  pay   fees, 
form  of,  sec.  224,  p.  270. 
Becall  of  for  further  examination,  sec.  300,  p.  327. 
Physicians  as,  to  be  summoned  to  attend  coroner's  inquest,  sec.  1050,  p. 

874. 
Certificate  of  attendance  of,  form  of,  sec.  1115,  p.  fi08. 
'Warrant,  form  of^  for  intimidating  witness  for  the  state,  sec  1006,  p.  833. 
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